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ARGUED AND DETERMINED 

IN THB 



UNITED STATES CIRCUIT COURTS OF APPEALS AND THE 
CIRCUIT AND DISTRICT COURTS. 



WABASH II. CO. v. UNITED STATES. 

ELGIN, J. & E. RY. CO. v. SAME. 

(Circuit Court of Appeals, Seventh Circuit. February 3, 1909.), 

Nos. 1,461, 1,473. 

1. Commerce (§ 27*)— Interstate Commerce— Safety Appliance Act. 

The amendaient of March 2, 1903 (32 Stat. 943, c. 970 [U. S. Comp. St. 
Supp. 1907, p. 885]), to the safety appliance act applies to ail cars and 
trains operated by a railroad carrier of interstate commerce over an In- 
terstate highway, irrespective of whether they are operated between points 
situated in the same state, or whether they are empty, or whether the 
traffic carried is intrastate trame, and is constitutional. 
[Ed. Note. — For other cases, see Commerce, Dec. Dig. § 27.* 
Duty of railroad companies to furnish safe appliances, see note to Fel- 
ton t. Bullard, 37 C. C. A. 8.] 

2. RAILBOADS (§ 229*)— INTEBSTATE COMMERCE— SAFETY APPLIANCE ACT. 

A pénal statute, or one in dérogation of the common law, should not 
be hedged in to less than the législative intent, if that is clearly revealed 
by the act as a whole. From the title, and from every part of the safety 
appliance acts, it is indisputable that the purpose was to promote the 
safety of interstate passengers and freight, and to protect the lives and 
limbs of railroad employés while engaged in the work of interstate trans- 
portation. 

[Ed. Note. — For other cases, see Railroads, Dec. Dig. § 229.*] 

3. Commerce (§ 27*) — Safety Appliance Acts — Cars Sitbject to Restric- 

tions. 

If a car is set apart for carrying intrastate traffic exclusively, but if it 
is not conflned to intrastate trains on an intrastate line, the fact that 
while it is laden with intrastate traffic it is hauled in connection with in- 
terstate cars on an interstate line requires it to be equipped with auto- 
matic couplers and grab-irons, in compliance with the fédéral safety ap- 
pliance acts. 

[Ed. Note.— For other cases, see Commerce, Dec. Dig. § 27.*] 

4. Evidence (§ 514*)— Expert Evidence. 

An expert trainman may be asked, at the trial of a case under the safe- 
ty appliance acts, as to the condition of a car coupler in question, and as 

•For other cases see same topic & § humbek in Dec. & Am. Digs. 1907 to date, & Bep'r Indexes 
108 F.— 1 
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to what was necessary in order to operate that coupler, as the mode of 
opération of automatie coupling mechanism and the effect of various con- 
ditions thereof are proper subjects for expert testimony. 

[Ed. Note.— For other cases, see Evidence, Cent. Dig. § 2323 ; Dec. Dig. 

| 514.*] '■' '■:. •■.-. 

(Syllabus by the Court.) 

5. WORDS AND PhRAS^'t^'USED," ■'■•,' 

The word "used," in Safety Appïlance Act Mardi 2, 1893, requiring com- 
mon carriers to equip any car used in moving Interstate trafflc with au- 
tomatie couplcrs, applies to ail cars and trains operated by a railroad car- 
rier of interstate commerce over an interstate highway, irrespective of 
, whether tliey are operated between points situated in the saine state, or 
vyhéthfir/théy are e'nipty, or, whether thé trafflc càrrieft Is: intçrstâiie trafflc.' 
[Ed. Note.— For other définitions, see Word» and Thrases, vol. 8, pp. 
722S-Ï237 ; vol. 8, p. 7825.] . '/ 

In Error to the District Court of the United States for the Southern 
Division of the Southern District of Illinois. 

In Error to the District Court of the United States for the Eastern 
Division of the Northern District of Illinois'. 

Thèse cases arise under the safety appliance acts. The first, second, and 
fourth sections of Act March 2, 1893, c. 196, 27 St'at. 531 (U. S. Comp. St. 1901, 
p. 3174), ,are:as follows: . 

"Section 1. That from and after the first day of January, eighteen hundred 
and ninety-eight, it shall be unlawf ul for any common carrier engagea in inter- 
state commerce by railroad to use on its line any locomotive engine in moving 
interstate trafflc not equipped with a power driving-wheel brake and appllancea' 
for operâting the train-brake System, or to run any train in such trafflc after 
said date tliàt has not a sumeient number of cars in it so equipped with power 
or train- brakes that the engineer on the locomotive drawing such train can 
control its speecl without requiring brakemen to use the common hand brake 
for that purpose. 

"Sec. 2. That on and after the flrst day of January, eighteen hundred and 
ninety-eight, it shall be unlawful for any such common carrier to haul or per- 
mit to be hauled or used on Its line any car used in moving interstate trafflc 
not equipped with couplers coupling automatically by impact, and whlçh ; can 
be uncoupled without the necessity of men going between the ends of the cars." 

"Sec. 4. That, from and after the flrst. day. of July, eighteen hundred and 
ninety-five, until ôtherwise ordered by the Interstate Commerce Commission, 
it shall be unlawful for any railroad cornpany to use any car in interstate 
commerce that is not providecl with secure grab-irons or handholds in the ends 
and sides of each car for greater security to mén in coupling and uncoupling 
cars." 

In the first section of Act March 2, 1903, c. 970, 32 Stat. 943 (U. S. Comp. 
St. Supp. 1907, p. 885), it was provided: "That the provisions and require- 
ments of the act" of March 2, 1893, "shall apply in ail cases, whether or not 
the couplers brought together are of the same kind, make, or type ; and the : 
provisions and requirements » * * relating to train brakes, automatie 
couplers, grab-irons, and the height of drawbars shall be held to apply to 
ail trains, locomotives, tenders, cars, and similar vehicles used on any railroad 
engaged in interstate commerce, » * * and to ail other locomotives, tend- 
ers, cars, and similar vehicles used in connection therewith." 

In the Wabash case the only question is the suffleiency of the pétition. 
The averments in substance weré that the Wabash Company was an interstate 
common carrier, owning and operâting an interstate railroad, and engaged in 
transporting thereover comniodities in interstate trafflc ; that on a day named 
it hauled on its line of railroad a car that was not equipped with automatie 
couplers ; that the car was one "regularly used in the movement of interstate 
trafflc," but at the time in question was empty. As against the demurrer to 

•For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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this pétition it stands admitted that the defective car was not a part of an 
interstate train, was not itself being moved on an interstate journey, and was 
not exclusively devoted to the earriage of commodities in interstate traffie. 
Contentions are presented that the car was not within section 2 of the act of 
1893, and that if, by reason of the deelaratory and interprétative act of 1903, 
this car be held to be included, the législation would be in excess of the pow- 
ers of Congress to regulate commerce. 

In the Elgin, Joliet & Eastern case, besides the same matter of pleading, 
the question is presented by the évidence "whether a car, merely in the same 
train with other cars that are carrying interstate commerce, is by the fact 
alone of being in such a train, within the provisions of the act." Some minor 
points are urged, the facts in relation to which are indicated in the opinion. 

In Case No. 1,461 : 

N. S. Brown and McAnulty & Allen, for plaintiff in error. 

William A. Northcott, U. S. Atty., Henry A. Converse, Asst. U. S. 
Atty., and Philip J. Doherty and Luther M. Walter, Sp. Asst. U. 
S. Attys. 
In Case No. 1,473 : 

Kemper K. Knapp, R. W. Campbell, William Duff Haynie, and 
William Beye, for plaintiff in error. 

Edwin W. Sims, U. S. Atty., Henry A. Parkin, Asst. U. S. Atty., 
and Philip J. Doherty and Luther M. Walter, Sp. Asst. U. S. Attys. 

Before GROSSCUP, BAKER, and SEAMAN, Circuit Judges. 

BAKER, Circuit Judge (after stating the facts as above). Do the 
words in the second section of the act of 1893, "any car used in mov- 
ing interstate traffie," mean that a car is subject to the statute only 
during the time it is actually employed in. rnoving interstate traffie, 
or that every car is within the act if it is customarily or repeatedly 
employed in such movements? Both meanings are within the dic- 
tionary définitions of "used," and, if regard were paid only to the 
rule that a pénal statute should be strictly construed, the narrower 
meaning might be taken. But a pénal statute, or one in dérogation 
of the common law, should not be hedged in to less than the législative 
intent if that is clearly revealed by the act as a whole. From 'the title 
and from every part of the act we think it is indisputable that the 
purpose was to promote the safety of interstate passengers and freight 
and to protect the lives and limbs of railroad employés while engaged 
in the work of interstate transportation. The risks incurred in coup- 
ling and uncoupling are more imminent on switching tracks, where 
trains are made up and distributéd, and where empty cars are set out 
at freight houses or factory platforms to be loaded, than on the main 
lines. It is not reasonable to suppose that Congress intended to cover 
only the smaller part of the dangers ; and since the language employed 
is entirely consistent with the larger meaning, section 2 of the act of 
1893 should be held to forbid an interstate carrier from hauling or 
using on its line any car that is customarily or generally employed in 
rnoving interstate traffie, and that is not equipped with automatic 
couplers, even though at the particular time the car be empty or be 
rnoving intrastate traffie. 

This interprétation follows, we believe, from the décision in Johnson 
v. Southern Pacific Co., 19G U. S. 1, 25 Sup. Ct. 158, 49 L. Ed. 363. 
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A dinîng car that had been in regular service between San Francisco, 
Cal., and Ogden, Utah, was dropped by an east-bound train at Prom- 
ontory, Utah, to be attached to the next west-bound train. While the 
car was standing empty on a siding, a freight brakeman was ordered 
to couple it to an engine for the purpose of turning it around prepara- 
tory to its being picked up by the west-bound train. The car was not 
equipped with automatic couplers. "Confessedly this dining car," the 
Suprême Court said, "was under the control of Congress while in the 
act of making its interstate journey, and in our judgment it was equal- 
ly so when waiting for the train to be made up for the next trip. It 
was being regularly used in the movement of interstate traffic and so 
within the law." 

The Elgin, Joliet & Eastern record involves the further inquiry. 
If a car is set apart for carrying intrastate traffic exclusively, but if 
it is not confined to intrastate trains on an intrastate line, does the 
fact fhat while it is laden with intrastate traffic it is hauled in connec- 
tion with interstate cars on an interstate line require it to be equipped 
with automatic couplers and grab irons? While the usual canons of 
construction might not lead to holding such a car to be within sections 
2 and 4 of the act of 1893, it seems to us beyond doubt that the rule 
of interprétation prescribed in section 1 of the act of 1903 forecloses 
the question. The provisions relating to automatic couplers, etc., 
"shall be held to apply" to ail cars used on any railroad engaged in 
interstate commerce and to ail other cars used in connection therewith. 

But thèse interprétations, it is insisted, carry the législation beyond 
the powers of Congress. The answer, in outline, is this : When the 
Déclaration of Independence ripened into fact, the several states could 
hâve taken their separate places in the family of nations as absolutely 
sovereign powers, and the commerce among them would hâve been 
on the same footing as commerce "with foreign nations" and "with 
the Indian tribes." On abandoning their "firm league of friendship" 
and adopting the Constitution, the states divested themselves of the 
power to regulate interstate commerce as completely as they did of the 
power to. regulate foreign commerce, and transferred to the nation 
in equal terms the power to regulate both. To the extent that there 
is a différence between the power of Congress oyer interstate com- 
merce and over foreign commerce, it cornes not from any différence in 
the grants, but from the fact that other provisions of the Constitution 
which may limit the exercise of the power over interstate commerce 
may hâve no application to foreign commerce. Gibbons v. Ogden, 9 
Wheat. 1, 6 L. Ed. 23 ; The Daniel Bail, 10 Wall. 557, 19 L, Ed. 999 ; 
Railroad Co. v. Baugh, 149 U. S. 368, 13 Sup. Ct. 914, 37 L. Ed. 772; 
In re Debs, 158 U. S. 564, 15 Sup. Ct. 900, 39 L. Ed. 1092 ; Champion 
v. Ames, 188 U. S- 321, 23 Sup. Ct. 321, 47 E. Ed. 492; Employées 
Liability Cases, 207 U. S. 463, 28 Sup. Ct. 141, 52 _E. Ed. 297. But 
though the power conferred by the commerce clause is absolute, except 
as limited by other parts of the Constitution, yet, inasmuch as that 
instrument is one of "enumeration rather than of définition," the 
questions always remain in a given case: Is the subject-matter inter- 
?&dtf. commerce?, Is the purported régulation in fact a régulation?, 
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And is the régulation obnoxious to any of the restraining clauses of 
the Constitution? 

In response to thèse questions no generalizations in advance of the 
long processes of judicial inclusion and exclusion should be attempted, 
and the particular answers should be understood as limited to the 
facts of the cases. That transportation is commerce and that those 
who do the business of carrying passengers and freight across State 
Unes are engaged in interstate commerce are matters settled beyond 
question. State Freight Tax Case, 15 Wall. 232, 21 L. Ed. 146, and 
authorities supra. No restraining clauses are relied on by counsel to 
limit the face value of the commerce clause as applied to thèse cases. 
No doubt is suggested that the requirement of safety appliances on 
cars that are actually laden with interstate traffic is a régulation of 
interstate commerce. Now, if the same interstate carrier may haul on 
the same interstate highway cars that need not be equipped because 
though regularly used in interstate traffic they are empty at the time 
(the Wabash case) and also cars that need not be equipped because 
they are laden with intrastate traffic exclusively (the Elgin case), the 
purpose of equipping the cars that are carrying interstate traffic would 
manif estly be largely impaired or destroyed ; for in switching move- 
ments, in derailments, and in collisions, disaster would corne to the 
interstate car quite irrespective of the character of the other cars in- 
volved. Therefore Congress, under the power "to make ail laws which 
shall be necessary and proper for carrying into exécution the foregoing 
powers" of regulating interstate commerce, had the right to make the 
laws in question; and they are paramount, of course, to ail laws of 
the states. This resuit, which we deem sound in reason, is indirectly 
sustained, we believe, by the Employer's Liability Cases, supra; for 
there the statute was overthrown only because an inséparable part of 
it was found to hâve no necessary or proper relation to the security 
of interstate transportation. 

In the Elgin case it is insisted that, although the car in question was 
not furnished with equipment by which it could be uncoupled from the 
adjacent car "without the necessity of men going between the ends 
of the cars," the act was not violated because the adjacent car was 
equipped so that it could be uncoupled from the car in question in the 
prescribed manner. Under the act each car is a unit and must itself be 
completely equipped so that trainmen may go about their work with- 
out charging their memories with différences between cars. 

An expert trainman, after describing the broken condition of a 
coupler, was asked: 

"In the condition in which that coupler was on that end of the car at that 
time, what was necessary in order to operate the coupler ï" 

He answered : 

"It would necessitate a man going between the ends of the cars and taking 
the part of the chain that was let't with the coupler to operate that coupler." 

The question was objected to on the ground that it called for a con- 
clusion and invaded the province of the jury. In our judgment the 
mode of opération of automatic coupling mechanism and the efïect of 
various conditions thereof were proper subjects for expert testimony. 
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By an oral stipulation in open court the Elgin Company admitted 
that "it is a common carrier engaged in interstate commerce." Under 
the assignment that the court erred in ref using to direct a verdict for 
défendant, contention is now made that there was no évidence to show 
that défendant was an interstate carrier at the times laid in the péti- 
tion. That was not disclosed as one of the grounds of the motion. If 
it had been, défendant would hâve been compelled to amend the stipu- 
lation, or plaintiff would hâve introduced the évidence, to obviate the 
taking of which the stipulation had been made. As the point was not 
presented to and ruled on by the trial court, it is not available hère. 

The judgment in each case is affirmed. 

GROSSCUP, Circuit Judge (concurring). I feel that in view of the 
far reach that this décision gives to the commerce clause of the Con- 
stitution, and the fact that our judgment is not unanimous, I should 
indicate the line of thought that has led me (overcoming as I went 
along a good deal of doubt) to the conclusion arrived at. 

The déclaration allèges that plaintiff in error is a common carrier 
engaged in interstate commerce ; that on the date named, it hauled 
on its line of railroad a car regularly used in the movement of inter- 
state commerce, but, at the time, empty ; that the car was being hauled 
from a point in the state of Illinois "in an easterly direction" (whether 
destined to some point in the state of Illinois is not stated); and that 
the line of railroad over which it was being hauled is a part of a 
through highway, over which interstate traffic is being continually 
hauled, from one state in the United States to another state in the 
United States. 

Assuming that every averment of the déclaration is true, it appears 
(the pleading to be taken most strongly against the pleader) that 
the car involved in this suit may, on this date, and on this trip, hâve 
been hauled alone, or one of a train made up to start, run, and stop, 
wholly within the state of Illinois ; actually starting, running, and 
stopping wholly within the state of IHinois ; and carrying traffic wholly 
originating in the state of Illinois, and whose destination was at points 
wholly in the state of Illinois — neither the car, nor its contents, nor any 
part of the train of which the car was a part, nor any part of the 
train's contents being either in purpose, opération, or traffic actually 
carried, a train in interstate commerce, except as it may be such by 
reason of the fact that it was moving over rails that were part of a 
line of railroad that is an interstate highway, and was operated by a 
carrier that, in addition to the opération of this train, was engaged in 
operating trains in interstate commerce. That a car or train thus 
starting, running, and stopping wholly within a single state, and not 
intended to run beyond the state, and carrying traffic originating whol- 
ly within the. state, and destined to points wholly within the state, is 
not, for the time being, actually "engaged" in interstate commerce, is 
a proposition thàt does not need argument. That the traffic, thus 
carried from a point wholly within the state to another point wholly 
within the state, is not interstate commerce, is a proposition, also, that 
does not need argument. 
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But does it follow, that because, considérée] by itself, a given train 
or car is not for the time being actually "engaged" in interstate com- 
merce, or that the contents are not interstate commerce, that the "rail- 
road," as an entirety, is not a highway of interstate commerce, or the 
opération of its trains, as an entirety, including the opération of such 
trains or cars, is not within the purview of the povver given Congress? 
We are now dealing with subject-matter of government. May not 
spécifie trains and cars, and their contents, considered by themselves, 
fall within a subject-matter of government essentially différent from 
the opération of the railroad as an entirety, in which every locomotive, 
train, and car are so correlated that the opération of each is but a 
corrélative part of the opération of the whole? And does not the 
existence of this distinction bring the opération of such car or train, 
irrespective of their status as mère vehicles of the commerce with. 
which for the time being they are loaded, within the railroad's opéra- 
tions that, as an entirety, are opérations in interstate commerce, and, 
therefore, within the power of Congress to regulate? Thèse are the 
précise questions that this case présents. 

The first, second, and fourth sections of the act of March 2, 1893 
(I requote them), are as follows: 

"Section 1. That from and after the first day of .Tanuary, eighteen hundred 
and ninety-eight, it shall be unlawful for any.common carrier engaged in in- 
terstate commerce by railroad to use on its line any locomotive engine in mov- 
ing interstate traffic not equipped with a power driving-wheel brake and ap-' 
pliances for operating the train-brake System, or to run any train in sucli 
traffic after said date that has not a sufficient number of cars in it so equipped 
with power or train brakes that the engineer on the locomotive drawing such 
train ean control its speed without requiring brakemen to use the common 
hand brake for that purpose. 

"Sec. 2. That on and after the first day of January, eighteen hundred and 
ninety-eight, it shall be unlawful for any such common carrier to haul or 
permit to be hauled or used on its line any car used in moving interstate 
traffic not equipped with couplers coupling automatically by impact, and 
which ean be uneoupled without the necessity of men going between the ends 
of the cars." 

"Sec. 4. That from and after the first day of Jnly, eighteen hundred and 
ninety-five, until otherwise ordered by the Interstate Commerce Commission, 
it shall be unlawful for any railroad company to use any car in interstate 
commerce that is not provided With secure grab-irons or handholds in the 
ends and sides of each car for greater security to men in coupling and un- 
coupling cars." 

In the first section of Act March 2, 1903, c. 976, 32 Stat. 943 (U. 
S. Comp. St. Supp. 1907, p. 885), it was provided : 

"That the provisions and requirements of the act (that of Mardi 2, 1893) 
shall apply in ail cases, whether or not the couplers brought together are of 
the same kind, make, or type ; and the provisions and requirements * » * 
relating to train brakes, antomatic couplers, grab-irons, and the height of 
draw bars shall be held to apply to ail trains, locomotives, tenders, cars, and 
similar vehicles used on any railroad engaged in interstate commerce, * * * 
and to ail other locomotives, tenders, cars, and similar vehicles used in connec- 
tion therewith." 

The act of March 2, 1893, standing by itself, need not be inter- 
preted to include the purely intrastate car or train described. There is 
nothing in the language of that act that necessarily includes such an 
intrastate car or train. The words "any car used in moving interstate 
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traffîc" may very reasonably be interpreted to mean any car used, at 
the time complained of, in the moving of interstate traffic, or in con- 
nection with the movement of interstate traffic. So far as the act 
of March 2, 1893 goes, the constitutional power of Congress to regu- 
late a purely intrastate train, carrying purely intrastate traffic, but 
moving on rails that are a part of an interstate line, and by a carrier 
that in addition opérâtes interstate trains, is not necessarily raised. 

But coming to the act of March 2, 1903, we find that the provisions 
of the preceding act relating to train brakes, automatic couplers, and 
the like, are declared "to apply to ail trains, locomotives, tenders, cars, 
and similar vehicles used on any railroad engaged in interstate com- 
merce * * * and to ail other locomotives, tenders, cars, and 
similar vehicles used in connection therewith" — language that leaves 
no reasonable alternative to holding, that no matter how entirely in- 
trastate the movement of the car, or the train to which the car is 
attached, may be, and how entirely intrastate the traffic carried may 
be, the hauling of the car or train thus unequipped is within the act, 
provided the "railroad" on which the car or train is used is one en- 
gaged in interstate commerce. Is such régulation within the con- 
stitutional powers of Congress ? 

The General Government, within its constitutional field of power, 
is a government that is just as direct, plenary, and domestic as the 
several governments of the states ; and the several governments of the 
states, outside the field of constitutional power bestowed on the Gov- 
ernment of the United States, are just as plenary as the Government 
of the United States; so that, generally speaking, within its powers 
to regulate, every person and corporation, including common carriers, 
are answerable to the régulation of the Government of the United 
States, and exempt from being answerable to the régulation of the 
governments of the states; and within their power to regulate, every 
person and corporation, including common carriers, are answerable to 
the régulation of the state governments, and equally exempt from 
being answerable to the régulation of the General Government. 

But such is not always the case ; for although the division of pow- 
er between the General Government and the states is the division of 
subject-matter of government, and the line to be drawn, in any case 
presenting an inquiry respecting power, is the line between such divis- 
ible subject-matter, there are subject-matters of government that at 
one and the same time directly affect, and are directly connected with, 
other subject-matter lying on both sides'of the line. And it is just 
hère that the difficulty of running the line arises. Just such a case 
is the one before us. 

Interstate commerce, in its broadest sensé, is commercial inter- 
course between the states; the obverse of which would seem to be, 
that commercial intercourse that is wholly within the state is not 
interstate commerce. The railway locomotive, train, or car, or the 
car as a constituent of the train, that goes from state to state carry- 
ing wholly, or in part, any interstate commerce, are for the time be- 
ing instrumentalities of interstate commerce; as also the locomotive, 
train, or car that, though not going out of the state, carries on its 
way through the state traffic that is in interstate transit; and the 
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obverse of that would seem to be that a train traveling wholly be- 
tween points in the same state, and not going ont of the state, and 
carrying wholly commerce originating in the state, destined to points 
in the same state, is not for the time being an instrument of interstate 
commerce. But may not the opération of such a purely intrastate 
train (an inst'rumentality solely of intrastate commerce when con- 
sidered by itself) be so bound up with the opération of interstate 
trains or instrumentalities of interstate commerce — may not the con- 
nection between them be so direct and so inséparable — that in sub- 
stance their opération is one and the same thing— but a part only of 
that which constitutes, in its entirety, the opération of the whole 
railroad, including ail its trains, and necessarily, therefore, the sub- 
ject-matter of one and the same source of régulation. Certainly on 
railroads over which interstate trains are operated there are some 
matters (such as what signal lights cars and trains shall carry; what 
kind of examination respecting eyesight employés dépendent on 
thèse lights shall be subject to; whether air brakes shall be employed, 
and to what extent; the character of switches, the character of rails, 
the character and opération of interlocking devices, at railway cross- 
ings) that though local, constitute subject-matter so directly connected 
with the opération of ail trains, irrespective of whether they are in- 
trastate or interstate — are so connected with the opération of the 
railroad as an entirety — that they may be well held to constitute but a 
single subject-matter of governmental régulation. And in such cases, 
where the régulation cannot go to both state and General Govern- 
ment, it goes of course, whenever the General Government acts, to 
the General Government. 

Now it seems to me that in the matter of safety appliances, in the 
very nature of the case, the opération of trains by a railroad engaged 
in interstate commerce, irrespective of whether the trains are intra- 
state or interstate trains (that is to say, the opération of the railroad 
as an entirety), leads to the same view, and for the same practical 
reasons. Primarily, thèse safety-appliance acts are to safeguard rail- 
way employés — the car not being the unit, but the train of which the 
car is a constituent — and in carrying out this primary object, the 
necessity of régulation extends to every car to be operated, not only 
those to be operated from state to state, but those to be operated 
wholly within a given state. Indeed, one of the chief dangers that 
régulation is intended to safeguard against is that incurred in the 
making up and the unmaking of trains in the switch yards — the put- 
ting together of the constituants into a unit, and their subséquent 
dissolution — in the process of which ail distinction between trains and 
cars that hâve been, or are to be, used in interstate commerce or 
intrastate commerce, is obliterated, thereby subjecting the employ- 
és of trains that hâve corne from, or are going into interstate com- 
merce, to ail the dangers that lurk in ail the cars used on the road, 
in both interstate and intrastate opération. Besides, trains that are 
purely intrastate, unregulated in the matter of automatic couplings, 
may be a menace to persons and property carried by interstate trains — 
differing in that respect only in degree from the menace of trains 
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mïequipped with air or other power brakes — a view that seems to bring 
the subject-matter of régulation respecting automatic couplings with- 
in the power of the General Government; for power "to regulate" 
being unquestioned, the boundaries of that power are not determined 
by the degree of the need of régulation, but by the question whether 
there be a need that is a substantial one. 

This view I think to be right, not only upon the practical considér- 
ations stated, but is the only view consistent with the cases already 
decided. True, the clearest cases relate to the power of Congress to 
make régulations, both for the safety of the public and of employés, 
upon the highways by water — régulations that apply not only to ves- 
sels navigating between différent states, but to vessels navigating be- 
tween points in the same state, provided the waterway is an inter- 
state highway, including régulations analogous to the régulations 
hère under review. The Daniel Bail, 10 Wall. 557, 19 L. Ed. 999 ; 
Gibbons v. Ogden, 9 Wheat. 1,6 1,. Ed. 23. But as said bv Mr. Jus- 
tice Brewer, in Re Debs, 158 U. S. 590, 15 Sup. Ct. 908,,'39 L. Ed. 
1092, "the basis upon which rests its (the General Government's) ju- 
risdiction over artificial highways is the same as that which supports 
it over the natural highways. Both spring from the power to regu- 
late commerce." And in the régulation both of artificial and of natural 
highways, the measure of the General Government's power is the sub- 
stantial need of interstate commerce ; for we can not conceive that 
on one of the chief considérations that led to the formation of the 
General Government, the power to regulate was meant to be anything 
less than the full power that the need of the thing to be regulated 
might require. 

SEAMAN, Circuit Judge (dissenting in No. 1,461 ; concurring in 
No. 1,473). The judgment against the Wabash Raiîroad Company 
can be upheld only on this proposition: Although the foreign car in 
question was moved on its line of raiîroad within the state of Illinois, 
for a movement commencing and ending in such state, in no sensé 
connected with interstate traffic or with the opération of a train there- 
in, it is nevertheless subject to the pénal provisions of the safety 
appliance acts for moving such car, because (a) the company engages 
as well in interstate commerce over such line, and (b) the foreign 
car so moved is one "regularly used in the movement of interstate 
traffic." Eaying out of view the want of an averment charging notice 
to the company of such prior service of this car, I am of opinion that 
the provision so interpreted exceeds the power vested in the gênerai 
government under the Constitution. It is well and rightly settled, 
in conformity with one of the fundamental objects sought in the 
permanent union of states and people as a nation, that the commerce 
clause granted suprême national power to regulate and control in- 
terstate commerce and ail instrumentalities engaged therein while so 
employed. Ail législative powers, however, were theretofore inhér- 
ent in the state ; and with the adoption of the Constitution the powers 
surrendered to the gênerai government were such only as that instru- 
ment conferred upon it — either expressly granted or necessarily im- 
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plied in the terms — while the great residuum of législative authority 
remained unimpaired in the state. This grant of national authority 
over interstate commerce was not exercised by the Congress over the 
great field of trame by railroads for many years, and each state was 
thus left free to legislate for ail régulation thereof within its borders. 
With the extension of railroads and interstate traffic throughout the 
country, hovvever, national control became needful and congressional 
enactments hâve well attained that object. In so far as such législa- 
tion deals with that subject-matter, as above stated, it becomes para- 
mount, and I believe state enactments are without force for inter- 
férence, directly or indirectly, with subject-matter included therein; 
but régulation of intrastate traffic and movements, not connected with 
an opération which is of the interstate class, remains entirely within 
the state power and control. No clash of authority can arise when 
thèse jurisdictional boundaries are strictly observed by nation and 
state. 

The Wabash Company, operating its lines for both classes of traf- 
fic — in the one instance an interstate movement and the other exclu- 
sively intrastate — must be governed by one or the other authority 
according to the nature of the opération. Its duality of obligation 
is not conflicting, but separable. For the movement of a car for a 
purpose of intrastate traffic alone, it must observe the state require- 
ments — which include those at common law — and when the car is 
moved for a purpose of interstate traffic, the opération becomes sub- 
ject to congressional régulation. While the carrier and ail instru- 
mentalities of commerce are subject to such régulation for ail opéra- 
tions involved in interstate traffic, neither the carrier nor the car in 
question, is subject per se to régulation otherwise by Congress. I 
cannot concur in the view that a railroad, built and operated ex- 
clusively under the authority of the state, becomes a national high- 
way when it crosses the state boundary under like authority, in the 
sensé of complète national control over its opérations as well in traf- 
fic not passing such boundary. 

I am constrained, therefore, to dissent from affirmance of the judg- 
ment against the plaintiff in error, Wabash Company. 

In référence to the safety appliance acts, I am impressed with no 
doubt of the validity of thèse enactments, exclusive of the amend- 
ment of 1903, when interpreted in conformity with the foregoing view, 
as their terms authorize and the opinion of this court concèdes to be 
within their literal définition. I believe the amendment of 1903 fur- 
nishes the only ground for the contention of liability, and that so in- 
terpreted the amendatory provision is unconstitutional. 

The judgment against the Elgin, Joliet & Eastern Railway Com- 
pany is not within the above-stated objections, and I concur in the 
conclusion for affirmance thereof. 
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IBÉRVILLE PLANTING & MFG. CO., Limited, v. MONONGAHELA COAL 

CO. 

(Circuit Court of Appeals, Fifth Circuit. February 16, 1909. On Rehearing, 

March 30, 1909.) 

No. 1,727. 

1. Action (§ 22*) — Légal oe Equitable— Suit Involving Priority of Liens 

or Privilèges. 

A suit which involves the recognizing ami marshaling of privilèges un- 
der the laws of Louisiana should be prosecuted on tue equity side in a 
fédéral court. 

[Ed. Note. — For other cases, see Action, Dec. Dig. § 22.*] 

2. Agriculture (§ 11*) — Louisiana Statute— Privilège for Supplies Fub- 

nished to Plantation. 

Altllough a contract for the sale and purchase of coal was made in 
another state, where it was delivered in Louisiana, and notes taken for 
the purchase price were there rnade, and recite that the coal was pur- 
chased and furnished for use on a Louisiana plantation, and was so used 
in harvesting and manufacturing a crop thereon, the seller is within Rev. 
Civ. Code La. art. 3217, which gives the f urnisher of supplies to any 
farm or plantation a privilège on the crop of the year. 

[Ed. Note. — For other cases, see Agriculture, Cent. Dig. § 18; Dec. Dig. 
■§ ll-M 

3. Agriculture (§ 11*) — Louisiana Statutes— Privilège on Crop. 

Act No. 66, p. 114, Laws La. 1874, providing for the making and record- 
ing of contracts, giving a lien or privilège on the crop of a farm or 
plantation for advances or supplies furnished for the planting, cultivating, 
and harvesting of such crop, covers no further sum than that named in 
the contract, and for additional advances or supplies furnished the créd- 
iter stands on the same footing as other furnishers of supplies, and must 
look to Rev. Civ. Code La. art. 3217, for a privilège. 

[Ed. Note. — For other cases, see Agriculture, Cent. Dig. § 18; Dec. Dig. 
§ 11.*] 

4. Subrogation (§ 23*) — Louisiana Statutes— Priorities Between Privi- 

leged holders. 

The fact that money advanced by the holder of a factor's contract privi- 
lège on, a crop under Act No. 66, p. 114, Laws La. 1874, was used by the 
borrower in paying off superior liens on the crop, does not subrogate the 
factor to the rights of such superior lienholders as against others having 
privilèges, in the absence of any conventional transfer of such liens ; 
but where such factor, to proteet its privilège on a consignaient of sugar 
to it frorn the crop, directly paid off the claims of laborers having a 
superior privilège and took possession of the sugar, it was within the 
protection of Rev. Civ. Code La. art. 2161, which provides that "subroga- 
tion takes place of right for the beneflt of him who, being himself a 
creditor, pays another créditer whose claim is préférable to his by reason 
of his privilèges or mortgages," and is subrogated to the laborers' privi- 
lèges as against other lien claimants. 

[Ed. Note. — For other cases, see Subrogation, Cept. Dig. § 60 ; Dec. Dig. 
I 23.*] 

In Error to the Circuit Court of the United States for the Eastern 
District of Louisiana. 

The Monongahela Coal Company brought suit on the law side in the court 
below for the recovery of the balance due upon two proinissory notes made by 
one A. V. Robertson, for the price of two boat loads of coal solrt and delivered 

•For other cases see same topic & § mumbek in Dec. & Am. Digs. 1907 to date, & Eep'r Indexe» 
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at his Grand Bay Plantation, in the state of Louisiana, and used in the manu- 
facture of sugar and molasses produced from cane grown upon said planta- 
tion in the year 1898. The amount sued for was $4,430.18, with interest from 
July 14, 1898, at the rate of 6 per cent, per armum until paid. And the plain- 
tiff, alleging that it had a lien and privilège upon the crop of sugar and 
molasses produced on said plantation that year for the amount of its de- 
mand, obtained a writ of séquestration, by virtue whereof certain sugars were 
seized and held by the marshal to satisfy the plaintiff's claim. 

The Iberville Planting & Manufacturing Company, Limited, intervened in 
the case, claimed a lien and privilège on the sugars seized, denied that the 
plaintiff had any privilège thereon, and prayed for leave to bond the seizure, 
which was allowed, and the sugar seized was delivered by the marshal to the 
intervener, upon the exécution of the required bond. 

Thereafter the case was litigated between the plaintiff and intervener. 
Trial by jury was waived by stipulation in writing, a trial had by the court, 
and judgment rendered in favor of the plaintiff and against the intervener. 

The court made a flnding of facts as follows: 

"Monongahela Coal Company vs. A. V. Robertson, Iberville Planting & Manu- 
facturing Company, Interveners. No. 26. 

"From the record and the évidence, oral and documentary, I make the 
following findings of fact, the basis of my judgment entered in the cause, and 
upon which facts so found there arises the following questions of law. 

"(1) Was the contract entered into between A. V. Robertson, the défendant, 
and the Monongahela Coal Company, of West Virginia, for the purchase of 
coal, a Pennsylvania contract, governed by its laws, or was it a Louisiana 
contract, carrying with it the privilèges accorded by the law of Louisiana to 
the furnishers of supplies for the cultivation of plantations? 

"(2) If it should be held in the reviewing tribunal that it was a Louisiana 
contract, then the further question for review or error would be whether 
the factor, in paying privileged claims superior to that of the furnisher of 
supplies, becomes legally subrogated to the claim thus paid, with the privilège 
of payment out of the proceeds of the crop by priority, where the privilège 
ranks the furnishers of supplies ; or does the payment of said ranking privi- 
leged charges by the furnisher of supplies hâve the effect of reducing the 
higher character of the privilège to that accorded by law to the furnisher of 
supplies? 

"The history of the transaction between the Monongahela Coal Company 
and A. V. Robertson, and of the Iberville Planting & Manufacturing Company 
and Robertson & Eiseman, are sufficiently set forth in the opinion delivered 
by me, to a correct appréciation and application of the law to the facts here- 
inafter specifically found. 

"1. (a) The Iberville Planting & Manufacturing Company, intervening in this 
cause, is a corporation created under the laws of the state of Louisiana, with 
its domicile in the parish of Iberville, in this state, and doing a planting and 
manufacturing, furnishing and supplying business to plantations in the state 
of Louisiana ; that A. V. Robertson, the défendant in the cause, was at the 
time of the institution of thèse proceedings, for some years prior thereto, 
and presently is a citizen of the state of Louisiana. 

"(b) The Monongahela Coal Company, the plaintiff in this action, was, at 
the time o'f the business transactions between itself and A. V. Robertson (and 
out of which business transactions the notes herein sued upon were given), 
a corporation created under the laws of West Virginia ; that as a corpora- 
tion it did not hâve established in Louisiana a branch office, nor was it exer- 
cising any of its rights or corporate franchises in this state ; that L. E. 
Jung was at the time of the transactions with the Monongahela Coal Company 
and A. V. Robertson occupying the position of soliciting agent for said Monon- 
gahela Coal Company for the sale of its products, without right or authority 
to close or conclude any transactions for or on behalf of said Monongahela 
Coal Company ; that the agency of said L. E. Jung was limited to soliciting 
orders, and that ail orders secured by him for the purchase of the product of 
said Monongahela Coal Company, and particularly the order of A. V. Robert- 
son for the purchase of two boat loads of coal of the Monongahela Coal Com- 
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pany, for which the notes herein sued upon were given in payaient, had to be, 
and were as a matter of fact, submitted to the Monongahela Coal Company 
and Its executive officers for acceptance or rejectlon ; and that said su-omis- 
sion of L. El Jung of the tentative offer of A. V. Robertson for the purchase 
of two boat loads of coal from the Monongahela Goal Company was as a mat- 
ter of fact, and as appears by the records and minute entries of the directors 
of the Monongahela Coal Company, submitted by L. B. Jung to the officers 
of said Monongahela Coal Company in the state of West Virginia, and was 
then after corporate action by said Monongahela Coal Company in the state 
of West Virginia an offer made and accepted between the Monongahela Coal 
Company and A. V. Robertson ; and that when said offer was so made and ac- 
cepted, and the said A. V. Robertson was notifled thereof, and the delivery 
was made to him of the two boat loads of coal purehased as aforesaid, the 
said coal having been intrusted to L. E. Jung for delivery to A. V. Robertson, 
and which boat loads were described as '2 boats of coal O'Nell 329 contaln- 
ing 10,321 barrels, O'Neil 312 containing 10,194, or an aggregate of 20,515 
barrels at 26 cents per barrel $5,436.48,' the said A. V. Robertson, in payment 
of the purchase priée thereof, under the circumstances hereinbefore recited, 
exeeuted and delivered his obligations payable to the Monongahela Coal Com- 
pany of West Virginia, and which obligations are described in the pétition 
herein sued upon, and contain the clause, 'being for the price of coal purehased 
for Grand Bay Plantation, in the parish of Pointe Coupée,' and payable In the 
city of New Orléans; that upon the two notes herein sued upon $1,000 was 
paid, leaving a balance due on said obligations of A. V. Robertson to the 
Monongahela Coal Company of West Virginia of the sum of $4,436.48. 

"The two boat loads of coal were delivered at Robertson's plantation in the 
latter part of June, 1898. The acceptance of the Monongahela Coal Company 
of Robertson's proposition for the purchase of the two boat loads of coal 
aforesaid Was made in Pennsylvanla on March 11, 1898, qualifled by the 
condition, 'dellveries to be subject to water.' There 1s neither indication nor 
proof that the coal delivered ta Robertson was in the state of Louisiana on 
March 7, 1898, when the proposition to purchase was made, nor on March 11, 
1898, when the Monongahela Coal Company accepted Robertson's proposition 
and sold him the two boat loads of coal hereinbefore referred to. From the 
condition embodied in the acceptance of the proposition that the delivery of 
the two boat loads of coal was to be 'subject to water,' I infer that the coal 
sold and intrusted to L. B. Jung for delivery to A. V. Robertson was not in 
the state of Louisiana at the time of elther the proposition to purchase or the 
acceptance thereof by the Monongahela Coal Company. 

"The record does not disclose where the coal contained in the two boats 
was measured, and there is no proof in the record that the coal was measured 
in the state of Louisiana, either upon its arrivai in this state, or upon its 
delivery to A. V. Robertson. It may be well, in the absence of proof to the 
contrary, the coal was measured at the point of shipment. It was under- 
stood, however, that the coal was to be delivered to Robertson by the Monon- 
gahela Coal Company in the state of Louisiana, and it was so delivered by 
L. E. Jung, who was intrusted with it by the Monongahela Coal Company to 
make delivery. 

"The coal, the purchase price of which is represented by the obligations 
herein sued upon, was used by A. V. Robertson on his plantation to manu- 
facture a crop of sugar for the season of 1898, and upon which crop of 
sugar so manufacture^ the said Monongahela Coal Company in thèse proceed- 
ings asserts a privilège under the laws of Louisiana as a furnisher of supplies. 
It nowhere appears in the record that inthè submission of A. V. Robertson's 
proposition to the Monongahela Coal Company, and the action of the Monon- 
gahela Coal Company in accepting said proposition, that they were advised 
or informed that A. V. Robertson was conducting a sugar plantation in this 
state, or that they had any information or knowledge that said coal sold to 
A. V. Robertson was to be used to manufacture sugar upon the plantation of 
which A. V. Robertson was the proprietor and operator; but Jung knew 
Robertson was a sugar planter, though it is not shown that he communicated 
this knowledge to the Monongahela Coal Company. 

"(c) That the présent suit of the Monongahela Coal Company against A. V. 
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Robertson was filed in the United States Circuit Court on January 7, 1899. 
That at the time the notes sued upon were executed, to wit, July 14, 1898, 
the acts of pledge from Arthur V. Robertson to the Iberville Planting & Manu- 
facturing Company for advances to cultivate the crop on Nina and Grand 
Bay Plantations for the year 1898, which acts of pledge were given under the 
factor's act, No. 66, p. 114, of 1874, were of record in the clerk's office of the 
district court of Pointe Coupée parish. The said two acts, bearing dates 
respectively of February 15, 1898, and May 11, 1898, are made part of this 
finding. That on the day the suit was filed, to wit, January 7, 1899, L. E. 
Jung, describing himself as the représentative of the Monongahela Coal Com- 
pany of West Virginia, caused to be placed of record in the clerk's office of 
the district court of the parish of Pointe Coupée his aflidavit, in which he 
describes the two notes hère sued upon, and asserts on behalf of the Mononga- 
hela Coal Company a lien and privilège upon the crops manufactured upon 
said Nina and Grand Bay Plantations for the seasons of 1898 and 1899. 

"(d) That there was i;o proof made, nor is there any évidence in the record, 
that L. E. Jung, the soliciting agent of the Monongahela Coal Company, was 
authorized, empowered, or directed on behalf of said Monongahela Coal 
Company to assert or claim any right, privilège, or lien for or on behalf 
of said company, or to assert or claim on its behalf a lien and privilège upon 
the crop manufactured on said Nina and Grand Bay Plantations, as fur- 
nishers of supplies. Nor is there any évidence in the record that the action 
of L. E. Jung has ever been approved by the Monongahela Coal Company in 
the assertion by L. E. Jung without prior authority of a lien and privilège 
on their behalf, and that the aflidavit of January 7, 1899, in which the said 
Ia E. Jung asserted on behalf of said Monongahela Coal Company a lien 
and privilège upon the crops manufactured, was made without the knowledge 
or subséquent ratification of the Monongahela Coal Company, except that said 
company and its liquidators hâve prosecuted this suit after being informed 
thereof by Mr. Benedict, its counsel. 

"2. (a) The planting partnership of Robertson & Eiseman entered into a 
contract with the Iberville Planting & Manufacturing Company on the 15th 
day of February, 1898 (which contract was under the factor's act of 1874), 
by which the Iberville Planting & Manufacturing Company agreed to and did 
advance them, for the purposes recited in said act, the sum of $15,000, and 
they secured to the Iberville Planting & Manufacturing Company, under 
the act aforesaid, a crop lien. The act referred to is made part of this 
finding as though set out in extenso. It was promptly reCorded in the clerk's 
office of the district court in the parish of Pointe Coupée, where the planta- 
tions operated by Eiseman & Robertson were situated. 

"(b) On the llth of May, 1898, Robertson & Eiseman, finding it necessary to 
hâve additional funds for the purpose of cultivating and operating said plan- 
tations, obtained additional advances from the Iberville Planting & Manufac- 
turing Company and secured the additional advance, to wit, the sum of $4,000, 
by an act which was duly passed and recorded on the llth day of May, 1898. 
The funds so advanced were also secured by a crop lien under the factor's 
act of 1874. This act is made part of the findings herein. 

"(c) In both the acts referred to in the foregoing findings, the following déc- 
laration is made and was of record from the date of the recordations re- 
spectively of both acts: 

" 'It is finally agreed that said Arthur V. Robertson and Cassius M. Eise- 
man shall enter into no other contract or agreement which would operate a 
lien or privilège on or pledge and pawn of said crops in favor of any other 
person or persons on said crops for the year 1898, or the proceeds thereof.' 

"There has been no évidence produced, nor has the fact been established, 
that the condition above recited was at any time waived by the Iberville 
Planting & Manufacturing Company, or that the said company at any time 
expressly authorized or consented to the purchase by Robertson & Eiseman, 
or either of them, of any supplies for the cultivation or opération of said 
plantations, and which could in any manner affect their privilège as factors, 
whether under the act of 1874 or the gênerai law in such cases made and 
provided. I find that said clause applied only to the securing of the sums 
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advanced under said contracts, which sums are paid In full under the judg- 
ment. 

"(d) In addition to the $19,000 advanced by the Iberville Planting & Manu- 
facturing Company to Eiseman & Robertson under the contracts referred to in 
flndings (a) and (b), and this exclusive of interest on said sum of $19,000, the 
Iberville Planting & Ma nuf acturing Company advanced froin time to tinie for 
the cultivation, harvesting, manufacturing, and marketing of the crop raised 
by Robertson & Eiseman on Nina and Grand Bay Plantations the gross sum 
of $38,635.29; that of the sum so advanced and paid out by the Iberville 
Planting & Manufacturing Company for the cultivation, harvesting, manu- 
facturing, and marketing of the crop, and to protect the same against privi- 
lèges of a higher order in rank than that of furnisher of supplies or factor's 
privilège, there was paid by the Iberville Planting & Manufacturing Com- 
pany to Robertson & Eiseman the following sums of money, and they used 
the money advanced to them to pay the claims of the persons hereinafter 
named, and for the amounts which were justly due and owing, to'wit: 

"(1) F. O, Lieux, the lessor of Grand Bay Plantation, for the year 1898, 
received from the Iberville Planting. & Manufacturing Company, fent of 
said plantation to Eiseman & Robertson, the sum of $2,000. 

"(2) Taxes paid by the Iberville Planting & Manufacturing Company on 
said plantation, and insurance premiums paid on the sugar house of said 
plantation, which under the terms of the contract of lease were to be paid as 
part of the rental of said plantation, the sum of $713.83. 

"(3) The Iberville Planting & Manufacturing Company paid to the sheriff 
of the parish of Pointe Coupée the sum of $277.45, being the tax levied by the 
state : and known as the produce tax, for the year 1898-99, $277.45. 

"(4) The Iberville Planting & Manufacturing Company paid to Gremillion 
& Co. the sum of $2,119, being the purchase price of the raw cane which 
was subsequently manufactured into sugar by Robertson & Eiseman, and for 
the payinent of which purchase price of cane Gremillion & Co. had a privilège 
superior in rank to that of the factor or furnisher of supplies, $2,119. 

"(5) The sugar sequestered under the writ of the Monongahela Coal Com- 
pany owed to the laborers on the plantation the sum of $5,922.95, a claim 
superior in rank to that of the factor's lien and the furnisher of supplies. 
The laborers threatened the seizure of the sugars, and were asserting their 
superi<,r privilège thereon for the payinent of the debt which was due them. 
The Iberville Planting & Manufacturing Company, in order to protect their 
privilège as factors, directed their agent, E\ O. Lieux, to draw upon it for 
the amount of said claims, so as to relieve said sugars from the threatened 
seizure, and the claims aggregating the amount aforesaid, to wit, $5,922.95, 
were paid by the Iberville Planting & Manufacturing Company as against 
the cousignment of said sugars to it, and the amounts so paid were charged 
on the books of the Iberville Planting & Manufacturing Company to Robert- 
son & Eiseman on the crop cultivated, manufactured, and shipped for the 
year 1898, $5,922.95. 

"The aggregate of items 1 to 5, inclusive, représenta eleven thonsand and 
thirty-three and "Vioo dollars ($11,033.23): 

"The privilège accorded by law to each of the above-enumerated items is 
superior in rank to the factor's privilège or that of the furnisher of supplies. 

"I flnd as a matter of law that the advance by the Iberville Planting & 
Manufacturing Company of the amounts aforesaid, did not operate a légal sub- 
rogation of the privilège accorded by law to the respective claims. I iind as 
a matter of law that the advance of money which was used to pay said 
claims by the Iberville Planting & Manufacturing Company had the effect of 
reducing the privilège securing said claims from its superior rank to that 
enjoyed by the factor or furnisher of supplies, who advanced the funds to pay 
the same, and that, there being no conventional transfer of the debt by those 
whom the money was paid and no conventional subrogation to the privilège, 
their superior rank in the order of payinent was lost, and the Iberville Plant- 
ing & Manufacturing Company can only claim as against the crop proceeds 
the reimbursement of the sum so advanced, and for the sum advanced are 
only entitled to the privilège of factors or f urnishers of supplies. 
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"I find that the entire proceeds realized from the sale of the crop of Nina 
and Grand Bay Plantations for the years 1898 and 1899 was $02,863.85. 

"From the gross proceeds realized from the sale of the crop there is to be 
primarily deducted the advances made by the Iberville Planting & Manu- 
facturiug Company of the sum of $19,000, to which is to be added $1,133.21, 
the accumulated interest under the cou tracts referred to in thèse flndings. 
The sum of $20,133.21 deducted from $52,863.85, the gross proceeds of the 
crop, leaves a balance of $32,730.64, to be held subject to spécial and gênerai 
privilèges. 

"If the item referred to in finding (d) secures récognition as privileged 
debts superior in rank to the factor or furnisher of supplies, and that re- 
sulting from the payment by the Iberville Planting & Manufacturing Company 
there was a légal subrogation not only to the debt, but to the privilège, then 
the net amount realized from the crop for distribution between the Iberville 
Planting & Manufacturing Company and the Monongahela Coal Company, as 
factors and furnishers of supplies, would be $21,697.41. 

"If, on the other hand, it should be held that there was no légal subroga- 
tion of the privilège, and the debts aforesaid were only entitled to the 
privilège of factors and furnishers of supplies, then there would be foi- 
distribution between tbe Iberville Planting & Manufacturing Company and 
the Monongahela Coal Company the sum of $32,730.64. I find that the moneys 
advanced by the Iberville Planting & Manufacturing Company were used in the 
cultivation, harvesting, manufacturing, and marketing of the crop of Nina 
and Grand Bay Plantations for the year 1898-99. 

"I find that the coal purchased by A. V. Robertson from the Monongahela 
Coal Company on March 11, 1898, was wholly used to manufacture in part 
the crop of Eiseman & Robertson on Grand Bay Plantation for the year 1898. 

"I further find that the respective débit and crédit of the Weis and Union 
Bank transaction is compensated and offset and in no manner affects the fac- 
tor's account between the Iberville Planting & Manufacturing Company and 
Kobertson & Eiseman, and may be entirely disregarded in ascertaining and 
determining the moneys advanced by the Iberville Planting & Manufacturing 
Company for the crop of 1898 and the proceeds realized from the sale of said 
crop. 

"In my written opinion I hâve fully stated the facts and the légal proposi- 
tions considered and decided, and I refer to and adopt said opinion as a state- 
ment of the facts and légal questions involved in this case. The foregoing 
statement of facts is also correct in ail particulars where not inconsistent 
with the statements contained in my opinion. 

"[Signed] Eugène D. Saunders, Judge. 

"July 24, 1907." 

B. F. Jonas and Henry L. Lazarus, for plaintiff in error. 
W. S. Benedict, Jessy Benedict Gessner, J. D. Rouse, Wm. Grant, 
and Wm. B. Grant, for défendant in error. 

Before PARDEE, McCORMICK, and SHEEBY, Circuit Judges. 

PARDEE, Circuit Judge (after stating the facts as above). This is 
a suit involving the récognition and marshaling of privilèges, and 
should hâve been prosecuted on the equity side of the court and for 
review brought hère by appeal instead of writ of error; but as the 
parties made no objection in the court below and make none hère, and 
as procédure in the case was made possible by waiver of the jury, 
we will pass upon the case as made by the parties in the court below. 
But see Gravenberg v. Laws, 100 Fed. 1, 40 C. C. A. 240. 

We hâve deemed it advisable to give the full finding of facts by the 

trial judge to show the pertinency of our remarks and conclusions. 

As the finding seems to be complète and in no wise inconsistent with 

the written opinion referred to in the last paragraph thereof, and as 

168 F.— 2 
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ri'6 biijeëtîpn is made by either party, the last paragraph may be treated 
.assurplusagë. 

The first contention of the plaintiff in error is that the Monongahela 
Coal Company has no privilège as a furnisher of supplies, because the 
contract of purchase for the coal is à Pennsylvania contract, and the 
coal itself was sold by the coal company to Robertson without référence 
to the Louisiana law with regard to privilèges, and even without réf- 
érence to its use on Robertson's plantation. The original contract for 
the sale of the coal bears many of the earmarks of a Pennsylvania con- 
tract, but the subséquent facts in the case show that the written con- 
tracts upon which suit is brought, to wit, the notes, were made in 
Louisiana, and said notes specified that the coal was purchased for 
Grand Bay Plantation in the parish of Pointe Coupée, and the coal 
was actually îurnished to said plantation and was used thereon for the 
harvesting of the crop in 1898. Under thèse circumstances, we think 
it clear that the furnisher of the coal is within the Revised Civil Code 
of Louisiana, art. 3217, giving the furnisher of supplies to any farm 
or plantation a privilège on the crop of the year. See London As- 
surance v. Companhia De Moagens, 167 U. S. 160, 17 Sup. Ct. 785, 
42 L. Ed. 113, and Pullis Bros. Iron Co. v. Parish of Natchitoches, 
51 La. Arin. 1377, 26 South. 402. While the last case cited deals with 
mechanics' liens, the reasoning and conclusions are applicable to the 
case in hand. The fumisher's lien under Rev. Civ. Code, art. 3217, 
is a statutory lien depending on the destination and use of the supply. 
Where the preliminary contracts looking to such use are made is ap- 
parently immaterial. 

The next contention is that the Iberville Planting & Manufacturing 
Company, having contracted with the owners under Act No. 66, p. 
114, Laws La. 1874, to furnish supplies for the Nina and Grand Bay 
Plantations for planting, cultivating, and harvesting crops grown there- 
on, and covenanted for a privilège and pledge and pawn of said crops 
to cover ail advances, and the same having been recorded according to 
law, the said Iberville Planting & Manufacturing Company has a su- 
perior lien over other furnishers of supplies for the full amount ad- 
vanced in the planting, cultivating, harvesting, and marketing of crops 
on said plantations, although the same exceeds the amounts stipulated 
in their said contracts as the maximum sum to be advanced; and, as 
against other furnishers of supplies, reliance is had on the clauses: 

"The said Iberville Planting and Manufacturing Company, Limited, shall 
hâve the exclusive right to apply the net proceeds of the sale of ail of the 
crop shipped, and ail payments of money made to it, to the payment of any 
Indebtedness secured or unsecured which may be due now, or which may here- 
after become due to it, by the said Robertson and the said Eiseman, upon 
open account or otherwise, or to the debt secured and intended to be secured 
by thèse présents, according to its view of the exigencles of the case ; and 
that such application may be made at such tirne and in such manner as said 
company may elect, and that no application of such proceeds of sale or money 
to the payment of any debt or open account which may at any time be due 
to the said company by the said Robertson and Eiseman shall impair, lessen 
or préjudice the debt secured or intended to be secured by thèse présents 
or the security herein and hereby provided for." 

"Robertson and Eiseman shall enter ïnto no other contract or agreement 
which would operate a lien or privilège on or pledge and pawn of said crops 



IBEEVILLE PLANTING & MFG. CO. V. MONONGAHELA C. CO. 19 

in favor of any other person or persons on saidcrops for tlie year 1898, or 
the proceeds thereof." 

The contention is not well founded. Under the contracts in ques- 
tion the Iberville Planting & Manufacturing Company was under no 
obligation to advance beyond the amount stipulated, and the pledge 
and pawn under act of 1874 covered no further sums than the limits 
named in the contracts. Other furnishers of supplies were not bound 
beyond recorded contracts. For supplies furnished the plantations be- 
yond the contracted maximum stipulated in the contracts, the Iber- 
ville Planting & Manufacturing Company stands on the same footing 
as other furnishers of supplies, and must look to article 3217, Rev. 
Civ. Code, for a privilège. See Minge & Co. v. Barbre, 51 La. Ann. 
1285, 26 South. 180. 

In National Bank of Commerce v. Sullivan, 117 La. 181, 41 South. 
480, the case relied on by the plaintiff in error, the privilège allowed 
was under article 3217, Rev. Civ. Code, and, Minge & Co. v. Barbre 
having been cited to defeat a privilège, the court said : 

"The case relied on is, however, inapplicable, sineç, from the face of the 
act of pledge hère présentée!, it is évident that the parties contemplated other 
advances to be otherwise secured, the lirait of which is not flxed." 

The last contention is that, in addition to the superior lien acquired 
by the Iberville Planting & Manufacturing Company under their con- 
tract for the maximum sums stated therein, it is entitled to a subroga- 
tion to certain superior liens originally held by other parties and paid 
by the said company to protect their privilège as factors. According 
to the finding of facts, the lessor's lien, the insurance premiums, the 
taxes, and the sums due for cane purchased, ail privileged over the 
factors, were paid by the Iberville Planting & Manufacturing Company 
to protect their privilège as factors, but paid to Robertson & Eiseman, 
and they used the money so advanced to them to pay the claims which 
were justly due and owing. There is no finding as to when the Iber- 
ville Planting & Manufacturing Company paid the money to Robert- 
son & Eiseman, nor as to when the latter paid the privilège holders, 
nor as to whether thèse amounts formed a part of the $19,000 for 
which the company is given a superior lien. The finding of facts is 
also silent as to whether there was any conventional transfer or sub- 
rogation made or attempted. Under thèse circumstances, and as to 
thèse items, the case seems to be within the rule declared in Shaw & 
Zuntz v, Knox, 12 La. Ann. 41, and Shaw v. Grant, 13 La. Ann. 52, 
and the claimed subrogation should be denied. 

As to the laborers' privilège on the entire crop, and particularly on 
the sugars sequestered in this case, the finding is : 

"The sugar sequestered under the writ of the Monongahela Coal Company 
owed to the laborers on the plantation the sum of $5,922.95, a claim superior 
in rank to that of the factor's lien and the fumisher of supplies. The labor- 
ers threatened the seizure of the sugars, and were asserting their superior 
privilège thereon for the payment of the debt which was due them. The 
Iberville Planting & Manufacturing Company, in order to protect their 
privilège as factors, directed their agent, F. O. Lieux, to draw upon it for 
the amount of said claims so as to relieve said sugars from the threatened 
seizure, and the claims aggregating the amount aforesaid, to wit, $5,922.95, 
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were pald by the Ibervllle Planting & Manufacturing Company as against 
the consignaient of said sugars to it, and the amounts so pald were charged 
on the books of the Iberville Planting & Manufacturing Company to Robertson 
& Eiseman on the crop cultivated, nianufactured, and shipped for the year 
1898, $5,922.95." 

Thèse facts bring the payment of the laborers' privilège within the 
letter and spirit of the Code on légal subrogation (article 2161, Rev. 
Civ. Code), to wit: 

"Subrogation takes place of right for the benefit of him who being hlmself 
a créditer pays another creditor whose claini is préférable to his by reason 
of his privilèges or mortgages." 

The Iberville Planting & Manufacturing Company was a creditor. 
To protect its privilège it paid the laborers whose privilège was préfér- 
able. It paid direct, and, on payment, took possession of the sugars 
in question. That the amount paid was charged on the books of the 
Iberville Company to Robertson & Eiseman on the crop cultivated, 
manufactured, and shipped for the year 1898 is wholly immaterial as 
affecting the subrogation, but it may be noticed that such charge was 
proper, and, in f act, called for, as the Iberville Planting & Manufactur- 
ing Company was bound to account for the entire crop of 1898. 

The facts do not show a case of payment by a factor of debts due 
by his principal in the ordinary coursé of business, and therefore 
Shaw & Zuntz v. Knox, 12 La. Ann. 41, and Shaw v. Grant, 13 La. 
Ann. 52, do not apply. in Zeigler v. His Creditors, 49 La. Ann. 187, 

21 South. 684, the right of subrogation was recognized for an ordi- 
nary creditor, and in the opinion légal subrogation is fully discussed, 
and the conclusion is: 

"We think reason and authority, as well as the text of the Code, sustains 
our opinion that gives the bank, in this case the creditor of Zeigler, the sub- 
rogation to that mortgage, securing the debt the bank discharged." 

We are clear that the same may be said as to subrogation of the 
Iberville Planting & Manufacturing Company to the laborers' privi- 
lège, a conceded superior lien. And see Laloire v. Wiltz, 31 La. Ann. 
436 ; Saloy v. Dragon, 37 La. Ann. 71. 

It follows that the court belbw erred in holding that the sum of 
$32,730.64 was in the hands of the Iberville Planting & Manufacturing 
Company subject to spécial and gênerai privilèges, as that sum should 
be reduced by the amount of the laborers' privilèges, to wit, the sum of 
$5,922.95, leaving subject to other privilèges the sum of $26,807.69, and 
from this that he erred in giving judgment in favor of the Mononga- 
hela Coal Company for the sum of $3,209.56, instead of the sum of 
$2,628.75. 

The judgment of the Circuit Court is amended by reducing the 
amount thereof from $3,209.56 to $2,628.75, and, as thus amended, is 
affirmed. 

On Rehearing. 

PER CURIAM. In an opinion recently handed down we assumed 
that the judgment of the lower court in favor of the Monongahela 
Coal Company was correctly based on the findings of fact and con- 
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clusions of law of the trial judge; but this was a mistake. On the 
said findings of fact and conclusions of law the Monongahela Coal 
Company was entitled to a much larger judgment than was given. 
Under our conclusions of law, we give a correct statement as follows : 

Aceording to the "finding of tacts" the amount advauced by the Iberville 
Planting Company are shown as follows: 

Fixed in the eontracts $19,000 00 

Interest thereon 1.133 21 

Additional 38,035 20 

Total amount to plantations $5S,70S 50 

From this amount is to be deducted 

Preferential claims under eontracts $10,000 00 

Interest 1,133 21 

Amount of laborers' claims paid 5,922 95 26,056 16 

Leaving a balance due Iberville Planting Co., secured by nonpref- 

erential lien $32,712 34 

The amount due the Monongahela Coal Company is $4,430.48. The total 
amount of the proceeds of the crop of the Nina and Grand Bay plantations 
was $52,863.35. Deducting from this preferential liens— eontracts, $19,000; 
interest, $1,133.21 ; laborers' liens, $5,922.95— leaves the suin of $26,056.16 to 
be divided pro rata between the Iberville Planting Company on its claim of 
$32,712.34 and the Monongahela Coal Company on its claim of $4,436.48. The 
per cent, is 72.103. 

As the fund is in the hands of the Iberville Planting Company, the. 
amount due the Monongahela Coal Company is $3,201.49. The er- 
roneous judgment of the Circuit Court in favor of the Monongahela 
Coal Company was for the sum of $3,209.59, which happens to be 
within a few dollars of the amount we find to be actually due the 
coal company. Error in the amount of the judgment not having been 
assigned, this small différence should not carry costs. 

It is therefore adjudged that our former judgment be vacated, and 
instead that the judgment of the Circuit Court be amended by re- 
ducing the amount thereof in favor of the Monongahela Coal Com- 
pany from $3,209.56 to $3,201.49, and, as thus amended, the judgment 
of the Circuit Court is affirmed, with costs to be paid by the plaintift 
in error. 

The pétitions for rehearing filed in this case are denied. 



NEW YORK CENT. & II. R. R. CO. et al. v. MAIDMENT. 

(Circuit Court of Appeals, Third Circuit. March 12, 1909.) 

No. 35. 

1. Railroads (§ 327*)— Accidents at Crossings— Care Required of Automo- 
bile Driver— Duty to Stop, Look, and Listen. 

Because of the fact that a collision between a railroad train and an au- 
tomobile endangers, not only those in the automobile, but also those on 
board the train, and also because the car is more readily controlled than 
a horse vehicle, and can be left by the driver, if necessary, the law exacts 
from him a strict performance of the duty to stop, look, "and listen before 

•For other cases see same topic & § numeer in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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driving upon a railroad crossing, where the view is obstructed, and to do 
so at a time and place where stopping and looking and listening will be ef- 
fective. 

[Ed. Note. — For other cases, see Railroads, Dec. Dig. § 327.*] 

2. Railboads (§ 328*)— Accidents at Crossing— Conteibutoey Négligence. 

An automobile driven by plaintiff, in which he was riding with a friend, 
was struck by a train at a railroad crossing, and he was injured. There 
were double tracks, and plaintiff stopped 20 feet from the nearest track 
to allow a train on such track to pass, and then started ahead and was 
struck by a train on the other track going in the opposite direction. 
From the place where he stopped the tracks could be seen for a considér- 
able distance in the direction from which the flrst train came ; but, owing 
to trees and other obstructions, he could not see more than 175- feet in the 
other direction. If he had stopped on the flrst track, he could hâve seen 
the approaching train when 700 feet away ; but he did not stop. Held, 
that he took chances rather than précaution, and was chargeable with con- 
tributory négligence, which precluded a recovery for his injury from the 
railroad company. 

[Ed. Note. — For other cases, see Railroads, Dec. Dig. § 328.*] 

In Error to the Circuit Court of the United States for the District 
of New Jersey. 

James B. Vredenburgh and Albert C. Wall, for plaintifïs in error. 
John S. Mackay, for défendant in error. 

Before DALLAS, GRAY, and BUFFINGTON, Circuit Judges, 

BUFFINGTON, Circuit Judge. In the court below, Maidment, 
hereafter styled plaintiff, sued the railroads, hereafter styled défend- 
ants, for damages sustained by him in a collision between an automo- 
bile, driven by him, and défendants' passenger train. The plaintiff 
recovered a verdict, and to review the judgment entered thereon de- 
fendants sued out this writ. A number of errors are alleged, but in 
our view the case turns on the refusai to give binding instructions for 
the défendants. If the plaintiff was guilty of contributory négligence, 
the point waâ well taken. To that question we therefore address our- 
selves. 

At 7 :21 on the evening pf August 17, 1906, plaintif! drove his 
steam automobile westwardly on the Ft. Lee road to a point where 
the highway crossed at right angles the double-track main line of 
the défendants. A friend, Herrick by name, occupied the seat beside 
him. He states in his déclaration it — 

"was an extraordinarily dangerous crossing, for the public using the highway 
known as the Ft. Lee road, in that the approach of locomotives and cars of the 
défendants is obscured by a bridge, woods, trees, foliage, buildings, pôles, and 
other obstructions, and the tracks of the défendants, at the time aforesaid, 
were constructed in a curved line, preventing a clear view of the défendants' 
locomotives and cars, moving in either direction towards the crossing aforesaid, 
which bridges, woods, trees, foliage, buildings, pôles, and curved track obscur- 
ed the view of persons crossing or attempting to cross the tracks of the défend- 
ants at the place aforesaid, in the borough aforesaid, on the 17th day of Au- 
gust, 1906." 

He was familiar with the place, from crossing it that morning and 
several times before. A watchman was located there, but had left 

*For other cases see same topis & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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before plaintiff approached. At a point 15 or 20 feet back from the 
-east-bound track, plaintiff stopped his machine to await the passage 
of a long freight train on the nearest, or east-bound, track. He wait- 
ed until the freight was 180 feet beyond the crossing, when he started 
his automobile down the sharp décline to the east-bound track and 
attempted to dart across the double tracks. At that instant a pas- 
senger train coming westward on the other, or west-bound, track, 
struck and wrecked his automobile and seriously injured the plaintiff. 
Was he guilty of contributory négligence in making the crossing? 

With the coming into use of the automobile, new questions as to 
reciprocal rights and duties of the public and that vehicle hâve and 
will continue to arise. At no place are those relations more important 
than at the grade crossings of railroads. The main considération 
hitherto with référence to such crossings has been the danger to those 
crossing. A ponderous, swiftly moving locomotive, followed by a 
heavy train, is subjected to slight danger by a crossing foot passen- 
ger, or a span of horses and a vehicle ; but, when the passing vehicle 
is a ponderous steel structure, it threatens, not only the safety of its 
own occupants, but also those on the colliding train. And when to 
the perfect control of such a machine is added the factor of high 
speed, the temptation to dash over a track at terrifie speed makes the 
automobile, unless carefully controlled, a new and grave élément of 
crossing danger. On the other hand, when properly controlled, this 
powerful machine possesses capabilities contributing to safety. When 
a driver of horses attempts to make a crossing and is suddenly con- 
fronted by a train, difficulties face him to which the automobile is 
not subject. He cannot drive close to the track, or stop there, with- 
out risk of his horse frightening, shying, or overturning his vehicle. 
He cannot well leave his horse standing, and if he goes forward to 
the track to get an unobstructed view and look for coming trains 
he might hâve to lead his horse or team with him. Thèse précautions 
the automobile driver can take, carefully and deliberately, and with- 
out the nervousness communicated by a frightened horse. It will thus 
be seen an automobile driver has the opportunity, if the situation is 
one of uncertainty, to settle that uncertainty on the side of safety, 
with less inconvenience, no danger, and more surely than the driver 
of a horse. Such being the case, the law, both from the standpoint 
of his own safety and the menace his machine is to the safety of 
others, should, in meeting thèse new conditions, rigidly hold the auto- 
mobile driver to such reasonable care and précaution as go to his own 
safety and that of the traveling public. If the law demands such 
care, and those crossing make such care, and not chance, their pro- 
tection, the possibilities of automobile crossing accidents will be 
minimized. In the case of trolleys crossing railroads at grade, the 
practice is gênerai for the conductor to go ahead and from the track 
signal the halted car to advance. This would, of course, be imprac- 
ticable as a rule for automobiles; but it illustrâtes the trend of the 
law, as the size of crossing vehicles makes collision with them more 
serious, to enforce greater safety précautions. 

Now, in the présent case, we are clear the plaintiff, in crossing with 
his automobile, vtnfortunately wholly omitted to take those reasonable 
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précautions which the situation both demandée! and permitted. It 
is true he stopped 15 or 20 feet back from the tracks; but this was 
not to get. a view of approaching trains. As will be seen later, he 
could not from that point get a sufficient outlook, and his stop there 
was merely to await the passage of the f reight train. He says : 

"I was between 15 and 20 feet, about 20 feet, and I couldn't go any further 
there, because farther on the roadway runs right down to a track on a steep 
grade like that (illustra ting), quite a perceptible grade, and, of course, I did 
not want to take any chances of having the machine get away from my control 
and slip into the freight train. So that was the reason I stopped there." 

From where he stopped it was impossible to see up the track, in the 
direction the west-bound trains would corne from, further than 180 
feet. Trees and bushes on the property adjoining défendants' right 
of way eut ofî ail sight of the track beyond that short distance. He 
could see in the other direction a long way, and knew that no train 
was following the freight. Moreover, by stopping the automobile 
on the track which the freight had just passed oyer, he could see the 
east-bound track for upwards of 700 feet. Thus plaintiiï's witness 
Herrick, who was in the machine, in answer to the question, "If you 
had looked northerly after your machine had gotten on the easterly 
track, could you or could you not hâve seen the approaching passenger 
train on the westerly track?" answered, "Well, it seems as though 
we could see it; yes." It will thus be seen that when the plaintiff 
made his only stop he had no sufficient view of the track on which 
west-bound trains came, and that he made no stop on the east-bound 
track from which he could hâve seen a train coming on the west- 
bound one. This was négligence, a lack of précaution and reasonable 
care, which would hâve prevented the accident. As it was, the plain- 
tif? says that after the train flashed down upon him he brought his 
machine "to a complète stop and just to the point of reversing; if it 
would hâve been half a second later I would hâve avoided it." In- 
deed, the whole proof shows the plaintiff took chances, instead of 
précautions. We hâve seen he had no sufficient view when he first 
stopped. His view became worse as he went down the steep declivity 
to the track; for at that point Mr. Williams, an engineer and sur- 
veyor called by plaintiff, testified, "a pôle and a sign pôle and an auto- 
matic signal ail came together," and eut ofî the vision to less than 175 
feet. 

But the plaintiff was not without means of crossing in safety. A 
second man was in the automobile. He could hâve gone ahead to the 
east-bound track, or Maidment could hâve safely halted the machine 
there. Instead of doing this, and without sight of the west-bound 
track, save for the very short distance a swift train would quickly 
cover, he took the chance of dashing across. He says: 

''I took hold of the throttle to nmke this crossing as rapidly as I could to 
get out of the way quickly, and after I had started, and had gone I don't know 
how far, a train flashed down on me ; and instantly I put my f oot on the brake, 
throwing back my throttle at the same time, and making every effort to avoid 
any possible collision. * * * The machine had eome to a complète stop, and 
just on the point of reversing. If it had been half a second later, I would hâve 
avoided it." 
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The duty of an automobile driver approaching tracks where there 
is restricted vision to stop, look, and listen, and to do so at a time and 
place where stopping and where looking and where listening will be 
effective, is a positive duty, and thèse safeguarding steps the plaintiff 
failed to take. He stopped where stopping served no purpose, and 
failed to stop where stopping would hâve disclosed danger. He made 
chance, and not sight, the guarantee of his safety. 

We are clear he was guilty of contributory négligence, and the 
judgment below should be reversed. 



HARDESTY et al. v. UNITED STATES. 

(Circuit Court of Appeals, Sixth Circuit. February 18, 1909.) 

No. 1,802. 

1. Criminal Law (§ 1144*)— Appeal and Error— Review— Peesumptions. 

On a writ of error, wheu there is a gênerai verdict and judgment upon 
an indictment containing several counts, the presumption is that the judg- 
ment was rendered on the good counts, if any, unless something to the 
contrary appears in the record. 

[Ed. Note.— For other cases, see Criminal Law, Cent. Dig. § 3035; Dec. 
Dig. § 1144.*] 

2. Criminal Law (§ 1056*) — Appeal, and Error — Présentation in Lower 

Court or Grounds of Review— Instructions. 

Where there were no exceptions to the charge of the court in a criminal 
case, and no error is assigned thereon, the charge will not be considered 
by the appellàte court. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. § 2668; Dec. 
Dig. § 1050.*] 

3. Indictment and Information (§ 202*) — Waiver of Defects — Aider bt 

Verdict. 

By failure to demur to an indictment, or enter a motion to quash, the 
défendant waives the right to object after verdict to matters which go 
merely to the f orm in which the offense is stated ; but if sortie élément of 
the offense has been omitted, which is necessary to constitute the crime at- 
tempted to be charged, advantage may be taken of it, even after verdict. 

[Ed. Note. — For other cases, see Indictment and Information, Cent. Dig. 
§§ 640-650 ; Dec. Dig. § 202.*] 

4. Indictment and Information (§ 110*) — Requisites and Sufficjenot — 

Statutory Offense— Language of Statute. 

Under Oleomargarine Act Aug. 2, 1886, c. 840, § 17, 24 Stat. 212 (U. S. 
Comp. St. 1901, p. 2234), which makes it a criminal offense if any person 
engaged in carrying on the business of manufacturing oleomargarine "de- 
frauds or attempts to defraud the United States of the tax on the oleo- 
margarine produced by him," an indictment which, after averring facts 
showing défendant to hâve been a manufacturer of oleomargarine within 
the statute, charges in the language of the statute that he attempted to 
defraud the United States of the tax on oleomargarine produced by him, 
is sufficient, without setting out the particular acts relied on to prove such 
attempt. 

[Ed. Note. — For other cases, see Indictment and Information, Cent. Dig. 
§§ 280-294 ; Dec. Dig. § 110.*] 

•For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & ïtep'r Indexes 
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5, Internai, Revenue (§47^)— Oleomakoabine- Act— Cbiminal Prosecution— 
sufficiency op evidence. ' 

Ail indictmeilt Chai-^iflg dëïendants wltH an attempt to defraud the 
Unltéa States of thé tax dn Meomargariiië manufaetured by them is sus- 
tained by évidence that thëy were dealers in ■> oleomargarine, tbat they 
bought uncolored oleomargarine, eolored the same to resemble butter, and 
repacked it in empty packages before used and stamped as containing the 
eolored product, and thât they had previously systematically done the 
same thing, and sold the article so eolored witliout paying the additional 
tax required thereon. 

[Ed. Note. — For other cases, see Internai Revenue, Dec. Dig. ; § 47.*] 

In Error to the District Court of the United States for the Western 
District of Tennessee. 

H. M. Johnson, for plaintiffs in error. 
George Randolph, for the United States. 

Before LURTON and SEVERENS,' Circuit Judges, and COCH- 
RAN, District Judge. 

LURTON, Circuit Judge. The plaintiffs in error were indicted for 
a violation of the oleomargarine act (Act Aug. 2, 1886, c. 840, 24 Stat. 
209 [U.'.S. Comp. St. 1901, ;p. 2228]). The indictment contained 24 
counts. The jury found Voges guiltyupon each of the counts,, and 
found. Hardesty guilty upon every count except the fifth, sixth, sev- 
enth, eighth, ninth, twentieth, and twenty-first. The judgment of the 
court iwas that each of the plaintiffs in error pay a fine of $1,000 and 
be confined in the penitentiary at Atlanta, Ga., for the period of one 
year and one day at hard labor and pay the costs of the cause. From 
this judgment each of the plaintiffs in érror hâve sued out this writ. 

Upon considération, this judgment was by this court afhrmed in a 
per curiam opinion dealing only with a question of évidence. 164 Fed. 
421. Upon a seasonable pétition a rehearing was ordered, and the. 
cause has again been heard at length upon every question, save the 
question of évidence referred to as to which no rehearing was asked. 
It is now urged that a judgment of imprisonment at hard labor for one 
year and one day in a penitentiary and a fine of $1,000 can only be sup- 
ported by a conviction under the fourth and nineteenth counts. 

If thèse counts are good, and the évidence sumeient in law, there is 
no reason for considering the sufficiency of the other counts. Upon a 
writ of error, the presumption is, when there is a gênerai verdict and 
judgment upon an indictment containing several counts, that the judg- 
ment was rendefëd upon the good counts, unless something to the con- 
trary appears upon the recbrd. Claasen v. United States, 142 U. S. 
140, 12 Sup. Ct. 169, 35 E. Ed. 966; Ballew v. United States, 160 U. 
S. 187, 16 Sup. Ct. 263, 40 L. Ed. 388 ; Selvester v. United States, 170 
U. S. 262, 18 Sup. Ct. 580, 42 L. Ed. 1029. 

There wérè no exceptions to the charge of the court, and no error 
has been assigned thereon. Under such circumstances this court will 
not consider the charge. Alexander v. United States, 138 U. S. 353, 
11 Sup. Ct. 350, 34 E- Ed. 954; Eewis v. United States, 146 U. S. 370, 
13 Sup. Ct. 136, 30 L. Ed. 1011; St. Clair v. United States, 154 U. 

•For other cases see same topie & % numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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S. 135, 153, 14 Sup. Ct. 1002, 38 L. Ed. 936; Coffey v. United States, 
116 U. S. 427, 6 Sup. Ct. 432, 29 L. Ed. 681. 

Neither was there any objection taken before verdict in any way to 
the sufficiency of the indictment. It is assigned as error that the court 
refused to sustain a motion made in arrest of judgment, because "the 
pleader drafting the indictment failed to follow the verbiage of the act 
said to hâve been infracted," etc. This, by the exercise of much lati- 
tude, may be regarded as an objection after verdict to the sumciency 
of the indictment. By failure to demur, or enter a motion to quash, 
the défendant waives the right to object after verdict to matters which 
go to the mère form in which the offense is stated. By his delay it is 
properly presumed that he regards the indictment as sufficiently ad- 
vising him of the offense charged to enable him to présent his défense. 
If, however, some élément of the offense has been omitted which is nec- 
essary to constitute the crime attempted to be charged, advantage may 
be taken even after verdict. United States v. Carll, 105 U. S. 611, 26 
L. Ed. 1135 ; Dunbar v. United States, 156 U. S. 185, 15 Sup. Ct. 325, 
39 L. Ed. 390. 

The fourth and nineteenth counts of the indictment are alike, except 
that they charge similar offenses committed upon différent days. It is 
only necessary to consider one of thèse counts. If that does not omit 
any essential élément necessary to make out the offense, and there was 
substantial évidence upon which the jury might return a verdict of 
guilty, the judgment must bé affirmed. The fourth count is in thèse 
words : 

"And the grand jurors aforesaid, upon their oath aforesaid, do further pré- 
sent that the said Jérôme E. Hardesty and the said Ben F. Voges and the said 
Ella Jentges on the 13th day of March, A. D. 1007, in the city of Memphis 
aforesaid, and within the Western Division of the District aforesaid, and with- 
in the jurisdiction of this court, were engaged in carrying on the business of 
nianufacturing oleomargarine by then and there selling, vending, and furnish- 
ing oleomargarine for the use and consumption of persons other than the mem- 
bers of the f amily tables of the said Jérôme E. Hardesty and of the said Ben F. 
Voges and of the said Ella Jentges, by then and there adding to and mixing witn 
the oleomargarine so sold, vended, and furnished by thern an artiflcial coloration 
that caused the said oleomargarine to look like butter of the shade of yellow ; 
and the said Jérôme E. Hardesty and the said Ben F. Voges and the said Ella 
Jentges then and there being persons engaged in carrying on the business of 
nianufacturing oleomargarine as aforesaid, did at Memphis, Tennessee, afore- 
said, in the district aforesaid, and within the jurisdiction of this court, on the 
13th day of March, A. D. 1907, add to and mix with three hundred pounds of 
oleomargarine an artiflcial coloration, which caused the same oleomargarine to 
look like butter of the shade of yellow ; and the said Jérôme E. Hardesty and 
the said Ben F. Voges and the said Ella Jentges then and there had not paid on 
the said three hundred pounds of oleomargarine so colored by them as aforesaid 
the tax of ten cents on each pound as provided by law ; and the said Jérôme E. 
Hardesty and the said Ben F. Voges and the said Ella Jentges did then and there 
knowingly and unlawfully intend to sell, vend, and furuish the said three hun- 
dred pounds of oleomargarine so colored as aforesaid for the use and consump- 
tion of persons other than the members of the family tables of the said Jérôme 
E. Hardesty and of the said Ben F. Voges and of the said Ella Jentges, and did 
then and there attempt to defraud the United States of the tax of ten cents on 
each pound of said three hundred pounds of oleomargarine so colored by them as 
aforesaid — contrary to the form of the statute in sueh case made and provided 
and agaiust the peace and dignity of the United States." 



28 168 FEDERAL REPORTER. 

This count is founded upon Act Aug. 2, 1886, c. 840, § 17, 24 Stat. 
212 (U. S. Comp. St. 1901, p. 2234), which is in thèse words: 

"Whenever any person engagea iu carrying on the business of manufacturing 
oleoniargarine defrauds, or attempts to defraud, the United States of the tax 
on oleomargarine produced by him, or any part thereof, lie shall forfeit the 
factory and manufacturing apparatus used by him and ail oleomargarine and 
ail raw material for the production of oleomargarine found In the factory, and 
on the factory premises, and shall be flned not less tlian flve hundred nor more 
than flve thousand dollars, and be imprisoned not less than six months nor 
more than three years." 

The plaintiffs urge that this count does not charge an attempt to de- 
fraud the United States of the tax upon the colored product so made, 
but only with an intent to defraud which they say does not constitute 
an attempt. But this is a mistake. After averring that this oleomar- 
garine was colored with the intent to dispose of the same unlawfully, 
it adds: 

"And did then and there attempt to defraud the United States of the tax 
of ten cents on each pound of said three hundred pounds of oleomargarine so 
colored by them as aforesaid, contrary to the form of the statute," etc. 

Neither is the count to be construed as charging that the coloration 
of oleomargarine to resemble butter with intent to dispose of the same 
withotrt paying the tax constitutes, without more, an attempt to de-> 
fraud the United States of the product tax on such colored oleomar- 
garine. It was surplusage to âver a spécifie intent to dispose of such 
colored oleomargarine for use and consumption of persons other than 
the members of the family tables of the défendants. It was enough 
to charge that, being engaged in the business of manufacturing oleo- 
margarine, they had defrauded or attempted to defraud the United 
States of the tax on the oleomargarine produced by them. Such an 
averment would hâve included every élément essentiâl to the offense 
declared by the seventeenth section of the act set out above. The of- 
fense was a statutory one, and it is generally enough to charge the de- 
fendant with doing acts or attempting to do acts which are forbidden 
by the statute. The qualification of this gênerai rule, as stated by Mr. 
Justice Harlan in United States v. Simmons, 96 U. S. 360, 362, 24 L. 
Ed. 819, is that the charge in any event must be spécifie enough to ap- 
praise the accused "by the indictment, with reasonable, certainty, of the 
nature of the accusation against him, to the end that he may prépare 
his défense and plead the judgment as a bar to any subséquent prose- 
cution for the same offense. An indictment not so framed is defective, 
although it may follow the language of the statute." See, also, L,ed- 
better v. United States, 170 U. S. 606, 18 Sup. Ct. 774, 42 E. Ed. 1162. 

The act defines who is one carrying on the business of manufacturing 
oleomargarine,. and includes as such any person who "sells or f urnish- 
es oleomargarine for the use and consumption of others, except to 
his own family table without compensation, who shall add to or mix 
with such oleomargarine any artificial coloration that causes it to look 
like butter of any shade of yellow." If any such person attempts to 
defraud the United States of the tax on the oleomargarine so produced 
by him, he is subject to the penalties of the seventeenth section. The 
essence of the offense is in defrauding or attempting- to defraud the 
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United States of the tax. The acts by which the United States might 
be defrauded of the tax or which constitute an attempt to defraud are 
not defined, and in the nature of things could not be. That this prod- 
uct tax is payable when sold or removed, and not before, is a fact 
which may throw light upon the conduct which is relied upon as évi- 
dence of an attempt to defraud. It is not fatal, especially upon a mo- 
tion in arrest of judgment or a gênerai request to instruct a verdict for 
the défendant, that the indictment does not set out the particular acts 
which are to be relied upon to prove that the government was de- 
frauded out of the tax, or an unsuccessful attempt made to so defraud. 
It is enough to charge the offense in the words of the statute, as it 
contains ail of the éléments of the offense and leaves no room for 
doubt as to the offense charged and which the défendant is called upon 
to meet. 

In United States v. Simmons, 96 U. S. 360, 363-364, 24 U. Ed. 819, 
one count of the indictment was based upon section 3281, Rev. St. (U. 
S. Comp. St. 1901, p. 2127), and charged that the défendant "did 
knowingly and unlawfully engage in and carry on the business of a 
distiller within the intent and meaning of the internai revenue laws 
of the United States, with the intent to defraud the United States of 
the tax on the spirits distilled by him," etc. The court said : 

"This count seems to us sufflcient to authortsse judgment thereon. It was 
not necessary to state in the indictment the particular means by which the 
United States was to be defrauded of thé tax. The défendant is entitled to a 
formai and substantial statement of the grounds upon which he is questioned, 
but not such a strictness in avéraient as might defeat the ends of justice. 
The intent to defraud the United States is of the very essence of the offense; 
and its existence in connection with the business of distilling being distinctly 
charged, inust be established by satisfaetory évidence. Such intent may, how- 
ever, be manifested by so many acts on the part of the.aecused, covering such 
a long period of time, as to render it difficult, if not wholly impracticable, to 
a ver, with any degree of certainty, ail the essential facts upon which it may 
be fairly inferred." 

In United States v. Manufacturing Apparatus Co. (D. C.) 141 Fed. 
475, an information for the forfeiture of an oleomargarine plant un- 
der section 17 of the act of 1886, which charged in the language of the 
statute that the claimant was engaged in the business of manufacturing 
oleomargarine, and had defrauded or attempted to defraud the United 
States of the tax on the product produced by it, was held good, al- 
though the means or acts by which the fraud had been effected or an 
attempt made were not stated. The sufficiency of this count is also 
supported by the interprétations of the oleomargarine act found in the 
opinion of the Circuit Court of Appeals for the Eighth Circuit, re- 
ported sub nomine Morris v. United States, 161 Fed. 672. 

There was ample évidence from which the jury might fïnd the ver- 
dict they did upon the count we hâve set out, as well as upon the nine- 
teenth count, which differs only in the date of the transactions. The 
défendants were carrying on the business of retailers of colored and 
uncolored oleomargarine. There was ample évidence that they were 
systematically buying uncolored oleomargarine, which pays a tax of 
one-fourth of one cent per pound, and mixing with it a coloring mat- 
ter which gave it the yellowish color of butter, and selling it without 
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paying the tax of ten cents per pound charged upon oleomargarine so 
colored. The attempt to defraud the United States out of that tax 
upon the 300 pounds referred to in this count was inferahle from the 
évidence, which pointed to a systematic course of business unlawful in 
character, and from évidence that this lot of butter had been freshly 
colored and packed in empty packages before used, on which the old 
stamps, indicating that the tax of ten cents had previously been paid, 
had not been destroyed, as well as from the gênerai appearance of the 
place of business and the conduct of the défendants when raided. 

There were no exceptions to the évidence tending to establish the 
gênerai facts stated, no requests for charges, other than one for an in- 
struction to find for the défendants, and no exception to the gênerai 
charge. A question as to the admissibility of évidence obtained by a 
raid conducted under a search warrant which was claimed to hâve 
been illegally issued, but which was hot made part of the record, was 
considéred and overruled in the original opinion of the court, though 
not properly saved below nor assigned as error. 

Upon the allowance of a writ of error a bond in the sum of $3,000 
with security was required, and such bond was executed, with the 
United States Fidelity & Guaranty Company as security, conditioned 
that the said Hardesty and Voges should answer "ail judgments, dam- 
ages, and costs that may be awarded against them, or either of them, 
if they or either of them fail to make their pleas good," etc. Motion 
has been entered hère by the surety to discharge the bond as one exe- 
cuted without any authority of law. In re Claasen, 140 U. S. 200, 
208, 11 Sup. Ct. 735, 35 L, Ed. 409. We think the matter is not now 
within the jurisdiction of this court, but is a matter for the considéra- 
tion and détermination of the Circuit Court. 

The motion must be denied. 

Judgment afnrmed. 



HARTMAN et al. v. UNITED STATES. 

(Circuit Court of Àppeals, Sixth Circuit. April 9, 1900.) 

Ko. 1,809. 

1. INDICTMENT AND INFORMATION (§ 132*)— JOINDEB OF CoTTNTS— FeDEBAL STAT- 

XPTE. ' 

The government cannot be required to elect between counts of an in- 
diçtinent which charge rnisdemeanors of the same class, although under 
some of the counts the punishment may be imprisonment in the peni- 
tentiary; but under Rev. St. § 1024 (U. S. Comp. St. 1901, p. 720), such 
counts may be joined and tried together. 

[Ed. Note. — For other cases, see Indictment and Information, Cent. Dig. 
§§ 425-453 ; Dec. Dig. § 132.*] 

2. Criminal Law (§ 1144*) — Appeal and Bsbob— Review— Presumptions. 

On a writ of error, when there is a gênerai verdict and judgment upon 
an indictment containing several counts, the presumption is that the 
judgment was rendered on the good counts, if any, unless something to 
the côntrary appears on the record. 

[Ed. Note.— For other cases, see Criminal Law, Cent. Dig. §§ 3016- 
2037; Dec. Dig. § 1144,*] 

"For other casée see saine topic & § nùmbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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3. Criminal Law (§ 39^*)— tEv:iDEN,cE— Competexct— évidence Wbongfully 

Obtained. ,.. . . 

It is no objection to the admissibilité of évidence in a criminal case 
that it was obtained by means of a search warrant illegally issued or 
executed. 

[Ed. Note.— For other cases, see Criminal Law, Cent, Dig. §§ 875, 876 ; 
Dec. Dig. § 394.*] 

4. Criminal Law (§ 1172*)— Review— Harjiless Erbor— Instructions. 

Where two défendants, jointly indicted, were both convicted qnder prop- 

er instructions on flve séparate counts of violations of. Oleomargarine Act 

'■'; Àug.2, 1886, e. '840, § 6, 24 Stat: 210 (U. S. Comp. St. 1901, p. 2230), by 

: packing oleomargarine colored yéllow by them in old stamp-paid pack- 

, âges, which had been emptied, but the stamps from whlch had not bee» 

removed, for the purpose of selling the same to others, and eacb was 

sentënced to pay a 'fine Qf ; $1,000 and to be iniprisoned for six mouths, 

' Which was less thaii miglit hâve beén imposed under any oùe of such 

counts, they couid not be prejudiced by instructions given on the trial re- 

lating solely to other counts. 

[Ed. Note. — For other cases, ; see Criminal Law, Cent. Dig. § 3154 ; Dec. 
Dig. § 1172.*] 

In Error to the Circuit Court of the United States for the Northern 
District of Ohio. 

Ëdwin Sùtherland, for plaintiffs in error. 

W. L. Day and T. H. Garry, for the United States. 

Before LURTON and SËVERENS, Circuit Judges, and KNAP- 
PEN, District Judge. 

LURTON, Circuit Judge. The plaintiffs in error were jointly in- 
dicted' and convicted for violation of Act Aug. 2, 1886, c. 840, § 1, 
24 Stat. 209 (U. S. Comp. St. 1901, p. 2228), as amended by Act May 
9, 1902, c. 784, '§ 1, 32 Stat. 193 (U. S. Comp. St. Supp. 1907, p. 636), 
known as the "Oleomargarine Act." The indictment contained 18 
counts. Count 1 charges a violation of section 3 of the act by carry- 
ing on the business of manufacturera of oleomargarine without hav- 
ing paid the spécial tax required by law. Counts 2, 3, 4, and 5 charge 
violations of the act by failing to destroy stamps on emptied oleo- 
margarine packages. Counts 6 to 9, inclusive, charge a violation of 
the thirteenth section of the act by refilling stamped packages which 
had contained tax-paid oleomargarine. Counts 10 to 14, inclusive, 
charge a violation of section 6 of the act. Counts 15, 16, and 17 
charge violations of section 5 of the act by failing to keep books, 
give the required bond, and put up sign. Count 18 charges a violation 
of section 17 by defrauding or attempting to defraud the United States 
of the tax on colored oleomargarine produced. The défendant Henry 
Hartman was found guilty on ail the counts. The défendant Frank 
Hartman was found guilty upon counts 6 to 14, inclusive, and not 
guilty upon the other counts. Each of the défendants was adjudged 
to pay a fine of $1,000 and to be iniprisoned in the Cleveland work- 
house for a period of six months. 

A motion that the government be compelled to elect upon which 
count it would proceed or demand a conviction was overruled. There 
was no réversible error in this. The offenses joined were merely stat- 

*For other cases see same topic & § nUmeek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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utory misdemeanors of the sarne class, and the fact that various pen- 
alties were attached, by which imprisonment in a penitentiary was pos- 
sible under some of the counts, did not prevent a joinder of counts 
under Revised Statutes, 1024. Morris v. United States (C. C. A.) 161 
Fed. 672. Both défendants were found guilty under counts 10 to 14, 
inclusive. Those counts rest upon section 6 of the oleomargarine act, 
and charge the offense of packing oleomargarine in old stamp-paid 
packages which had been emptied and upon which the stamps had not 
been destroyed. The judgment awarded was one which might hâve 
been imposed under the gênerai verdict upon thèse counts, irrespective 
of any other. When there are a number of counts in an indictment, 
and the verdict is a gênerai one, a judgment which might hâve been 
awarded under any one of the counts will be applied, upon a writ of 
error, upon any count good in law upon which there was évidence to go 
to the jury. The question was given full considération in a similar case, 
in which the opinion of this court has just been filed. Hardesty et al. 

v. United States, 165 Fed. . It follows, therefore, that we need 

consider only those counts upon which both défendants might hâve 
been legally convicted, namely, those from 10 to 14, inclusive. 

Counts 10 to 14, inclusive, charge violations of section 6 of the 
law by packing oleomargarine in packages theretofore used for that 
purpose. Under that section manufacturers are required "to pack 
in firkins, tubs, or other wooden packages not before used for that 
purpose," and that such manufacturers and wholesale dealers shall 
sell "only in original stamped packages." It also provides that retail 
dealers shall sell "only from original stamped packages, in quantities 
not exceeding ten pounds, and shall pack the oleomargarine sold by 
them in suitable wooden or paper packages which shall be, markecL 
and branded as the Commissioner of Internai Revenue ■*■■*. * 
shall prescribe." It concludes as follows : 

"Every person who knowingly sells or offers for sale, or delivers or. ;offers 
to deliver, any oleomargarine in any other f orm than in : new wooden or paper 
packages as above describèd, or who packs in any package any oleomargarine 
in any manner "coritrary to law, or who falsely brands any package or afflxes 
a stamp on any package deiioting a less amount of tax than that required : by 
law, shall be flned for each offense not moi - e than one thousand dollars, and. 
be imprisoned not more than two years." 

: Section 3 of the act, as amènded by the act of May 9, 1902, enlarges 
the définition of manufacturers by providing: . 

"That any person that sells, vends or furnishes oleomargarine for the use 
and consumption of others, excep't to his own family table without compensa-' 
tion, who shall add to or mix with such oleomargarine any artiflcial colora- 
tion that causes it to look like butter of any shade of yellow shall also be held 
to be a manufacturer of oleomargarine within the meaning of said act, and 
subject to the provisions thereof." 

Under this section, as amended, every person is a manufacturer of 
oleomargarine who colors oleomargarine, except for his own family 
table, for the use and consumption of others. On this subject the 
court correctly charged as follows: 

"If the défendants, or either of them, have'been shown, by proof that satis- 
fles you of it beyond a reasonable doubt, to be engaged, or were engaged oa 
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the 20th of last January, or thereabouts, in this division and district, in color- 
ing oleomargarine so as to make it look like butter, or any sbade of yellow, 
then they were manufacturera, provided they were also persons who were en- 
gaged in selling, vending, or furnishing oleomargarine for tlie use and con- 
sumption of others." 

The tenth count charges both défendants with having at a date 
named an empty stamped oleomargarine package in their possession, 
"and, being there and then manufacturers of oleomargarine, did un- 
lawfully, knowingly, and willfully pack other oleomargarine there and 
then manufactured by them in the said tub, vvhich had been, as afore- 
said, used for that purpose before, * * * contrary to the form 
of the statute," etc. 

The other counts, 11, 12, 13, and 14, are identical, except in charging 
other offenses of the same character. The court instructed the jury 
that they could not find défendant Frank H. Hartman guilty under 
certain counts of the indictment vvhich applied to and covered the 
obligations of one engaged in the business of manufacturing oleo- 
margarine, such as the payment of a spécial tax, cancellation of stamps 
on empty packages, keeping proper books, filing a bond, putting up 
and maintaining signs, etc. The court charged the jury that they 
might find both défendants guilty under counts 10 to 14, inclusive, 
which charged the violation of section 6 of the act by refilling of 
packages before used in the packing of oleomargarine with other oleo- 
margarine. The court also instructed the jury that they might find 
both défendants guilty under counts 6 to 9, inclusive, being counts 
under the thirteenth section, which applies to any person who neglects 
to destroy the stamps upon an emptied package, or who "fraudulently 
gives away or accepts from another, or who sells, -buys or uses for 
packing oleomargarine, any such stamped package," without regard 
to whether such person is or is not a manufacturer, or wholesale or 
retail dealer, under the définition of the law. The penalties under the 
thirteenth section would not justify the sentence imposed m this case. 
But they might hâve been properly imposed upon both défendants 
under the tenth, eleventh, twelfth, thirteenth, and fourteenth counts. 

There was évidence tending to show that the plaintiff s in error were 
engaged in the business of manufacturing oleomargarine by mixing 
with the white, tax-paid oleomargarine a coloring material which gave 
the product the yellow shade of butter, for the purpose of selling, 
vending, or disposing of the same to persons other than those of their 
own family tables, and that they had packed this colored product so 
made by them in tubs, baskets, or packages which had contained tax- 
paid colored oleomargarine and had been emptied, and that they had 
done this fraudulently, knowing that the stamps upon the said emptied 
packages had not been destroyed as required by law when the pack- 
ages were emptied. 

By far the most important of the évidence resulted from a search of 
the premises occupied by the plaintiffs in error and in which they car- 
ried on their business. The évidence thus disclosed was objected to as 
incompétent upon the theory that the search warrant under which it 
had been procured was irregular and illégal. We need not stop to dé- 
termine the regularity of the search warrant ; for, conceding it to hâve 
168 F.— 3 
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been illegally issued, or illegally ebcecuted, the évidence which was 
thereby discovered was not incompétent under the direct authority of 
Adams v. New York, 192 U. S'. '.585, 24 Sup. Ci. 372, 48 L. Ed. 575, 
and Hardesty et al. v. United States (decided by this court) 164 Fed. 

420. ... : 

There'was no error in the charge of the court of which plaintiffs in 
error can complain. The opinion heretofore filed will be withdrawn, 
and this .substitutëd. 

The application tb rehear is denied, and the judgm'ent affirmed. 



LA COMPAGNIE GENERALE TRANSATLANTIQUE v. MAGTJIRE. 
(Circuit Court of Appeals, Second Circuit. February 16, 1909.) 

: Na 195; 

1. Shipping (§ 84*)— Master's Liability. *for Injury to Servant— Defective 

Ways. 

A hatch cover on thé second deck of a vessel which when in place con- 
stituted part of the gangway over which employés were required to move 
cargo in loading the vessel constituted a "way," within thenieaning of the 
New York employer's liability act (Laws N. Y. 1902, p. 1748, c. 600), 
which makes employers liable under certain conditions for injuries result- 
ing from defects in the condition of "ways, works and machinery." 

[Ed. Note.— For other cases, see Shipping, Cent. Dig. § 350; Dec. Dig. 
S 84.* ■ 

For other définitions, see Words and Phrases, vol. 8, pp. 7417, 7418 and 

7834.] 

i . 

2. Shipping (§ 86*)— Master's Liability for Injury to Servant— Actions- 

Questions for Jury. 

Where the. hatch cover on a vessel was made of boards èight feet long, 
supported only at the ends, with no strong-back across the middle, al- 
though the remainder of the deck was supported every four feet, and such 
cover, which was used as a part of the deck over which cargo was moved, 
gave way under the weight of a truck and its loâd, by which an employé 
was injured, the question whether such construction was négligent and 
rendered the owner liable for the injury was one for the jury. 

[Ed. Note. — For other cases, see Shipping, Dec. Dig. § 86.*] 

In Error to the Circuit Court of the United States for the Southern 
District of New York. 

This cause cornes hère upon appeal from a judgment of the Circuit Court. 
Southern District of New York, entered upon the verdict of a jury in favor of 
défendant in error in an action to recover damages for négligence. 

The plaintiff was a longshoreman working on board La Gascogne. He was 
engaged at the time of the accident in receiving and distributing cargo on one 
of the between-deeks ; he called it the "orlop deck." The process was as follows: 
A draft consisting of several sheets of copper was lowered in the sling through 
the hatch of the deck aboyé. This would bring it to the hatch of the deck 
below. The hatch cover for that deck had been put in place in the usual way 
by the plaintiff and his fellow workmen, and upon it there was a truck waiting 
to receive the descending draft. As it neared the truck the workman caught 
it and swayed it so that it would come into proper position on the truck. 
Thereupon the sling was removed, one of them took hold of the handles of the 
truck, and wheeled it over to the wings of thé ship, inshore and outshore, 
where the copper was beihg stowed. Cargo had not yet been stowed in the 

•For other cases see same topie & § numeee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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hold under this hatch. The first draft of copper sheets that came was receiv- 
ed by the gang working on the offshore side, was placed on a truck, and wheel- 
ed off to the wings. The second draft was received by plaintiff and one Brady 
who were working with the inshore gang ; they had a truck in position on the 
hatch cover, caught the draft, and brought it down on the truck. As soon as 
its whole weight was on the truck, two of the planks composing the hatch 
cover broke ; Brady narrowly escaped, but plaintiff fell with the broken plank 
to the bottom of the hold. 

The hatch was eight feet fore and aft between coamings. The planks which 
were used as a hatch cover were eight feet long ; they rested on the projecting 
under edges or shoulder of the hatch, and apparently fltted securely when in 
place, and had been properly placed by the men before they began work. The 
transverse deck beams were four feet apart, so that ail deck planking rested on 
a secure support every four feet. The planks composing the hatch cover, how- 
ever, were supported only at their ends, so that for a distance of nearly eight 
feet they had no support at ail. There was no "strong-back," so called, which 
is a removable transverse support placed midway in the hatch so that the 
planks may rest in part upon it, and thus be as well supported as the deck 
planks are— with four feet only between beams. 

Joseph P. Nolan (John M. Nolan, of counsel), for plaintiff in error. 
F. A.. Acer (F. F. Davis and M. L. Malevinsky, of counsel), for 
défendant in error. 

Before EACOMBE, WARD, and NOYES, Circuit Judges. 

LACOMBÊ, Circuit Judge (after stating the facts as above). This 
action is brought under the employers' liability act of the state of 
New York, chapter 600, p. 1748, Laws 1902. The first section pro- 
vides that the œnployer shall, under certain conditions, be liable when 
Personal injury results — ■ 

"by reason of any defect in the condition of the ways, works or machinery 
connected with or used in the business of the employer, which arose from or 
had not been discovered or remedied owing to the négligence of the employer 
or of any person in the service of the employer and entrusted by him with the 
duty of seeing that the ways, works or machinery were in proper condition." 

The first contention of défendant ïs that the injury did not resuit 
"by reason of any defect in the condition of the ways, works or ma- 
chinery." Many cases are cited in which such structures as a scaf- 
folding for workmen to work upon hâve been held to be "appliances" 
rather than "places to work." None of thèse are applicable, because 
they were concerned solely with the common-law relations of master 
and servant, and not at ail with the construction of this statute. The 
hatch cover was a portion of the gangway over which the truck was 
to be wheeled back and forth between the place where the sling de- 
scended and the wings ; it would be difncult to find anything which 
was more emphatically a "way" to be kept in proper condition. 

It is next assigned as error that the court refused to direct a verdict 
in favor of the défendant on the ground that no négligence on the 
part of défendant was shown. We are satisfied that it was a proper 
question for the jury to détermine whether défendant was reason- 
ably prudent in providing a hatch cover of this length, which when in 
place would become a part of the deck and would necessarily be re- 
quired to support heavy weights, without giving it the measure of 
support which was secured to the other parts of the same deck. The 
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trial judge did not improperly apply the doctrine of res ipsa loquitur 
to an unexplained catastrophe, which upon the proofs no one could ac- 
count for, or which might be accounted for on several différent théories 
under one or more of which the master would not be in fault. The 
proof shows that the planks used for the hatch cover were put in 
place properly in the usual way, and that they gave way under the 
combined weight of the two workmen, the truck, and the 20 sheets 
of copper, manifestly because no strong-back had been provided by 
the master, thus leaving those planks unsupported for eight f eet when 
no other planks on the same deck were left unsupported for more 
than four feet. The défendant called no witnesses, so we hâve no évi- 
dence that the structure had for months or years proved itself to be 
sufficient to meet ail strains which it might reasonably be expected to 
bear. For aught that appears, this style of hatch cover for the orlop 
deck, having no strong-back support, might hâve been put to use for 
the first time during the single discharge and loading with which the 
plaintiff was concerned. 

Défendant has argued at some length on assumption of risk and 
contributory négligence points which were not presented either by 
motion to direct, nor by exceptions to the charge. In fact no excep- 
tion to the charge — a very full and careful one — was reserved. 

Finally, error is assigned to the "admission of testimony of a custom 
of other shipowners to use strong-backs." In response to a question 
as to what was the usual and ordinary way of constructing a hatch, 
Brady, who had been working as a stevedore ail over New York Har- 
bor for 25 years, replied that there was always a strong-back to support 
the center of the hatch. Objection was made and exception was re- 
served to the allowance of this question. But if there were error in 
allowing it — as to which we express no opinion— it was harmless, 
because the same witness had some time before stated without objec- 
tion or exception: 

"The beams are four feet apart, and this hatch is eight feet apart. In other 
vessels there is a strong-back in the center of that before you put on the plank 
for security." 

No motion was made to strike out this testimony, nor was the court 
asked to instruct the jury to disregard it. 

The points raised as to excessive damages and as to motion for new 
trial cannot be considered in this court. 

Judgment affirmed. 



UNITED STATES v. MOORE. 

(Circuit Court of Appeals, Second Circuit. February 16, 1909.) 

No. 33. 

Post Office (§ 7*)— Postmastees— Liability on Bonds. 

A postmaster who, by direction of the Post Office Department, appointed 
a clerk in his office and mailed the checks in payment of her salary to 
her in Washington, taking crédit therefor in his accounts, which he cer- 
tifled under oath were just and true as he verily believed, although such 

«For other cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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clerk rendered no service in bis office, is liable on bis bond for the amount 
of tne salary so allowed and paid him, notwithstanding the fact tbat he 
acted in good f aitb and in the supposition that such clerk was employed 
in the department in connection with the establishment of a free delivery 
at bis office; it being provided by Àct March 15, 1898, c. 68, § 9, 30 Stat. 
317 (U. S. Conip. St. 190.1, p. 2(30), tliat it shall not be lawful to détail 
clerks from an y liranch of the postal service to any of the oilices or Imr- 
eaus of the Post Office Department at Washington, of which provision he 
was charged with knowledge. 

[Ed. Note. — For other cases, see Post Office, Dec. Dig. § 7.*] 

In Error to the District Court of the United States for the Western 
District of New York. 

Lyman M. Bass, U. S. Atty. 

Wade & Stevenson, for défendant in error. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

EACOMBE, Circuit Judge. The action is brought against défend- 
ant, who was postmaster at Fredonia (a second-class office), upon a 
bond conditioned that "if the said Arthur R. Moore shall faithfully 
discharge ail the duties and trusts imposed on him, either by law or 
the rules and régulations of the Post Office Department of the United 
States," the obligation should be void. 

On or prior to January 17, 1899, défendant received a letter from 
Perry S. Heath, who was First Assistant Postmaster General, instruct- 
ing him "to appoint [four other named persons and] Minerva Jeffrey 
as clerks in [his] office at the rate of $600 per annum to take effect 
January 15, 1899." With the procuring such letter to be written or 
thèse instructions to be given, he had nothing to do. On January 17th 
he advised the Post Office Department of the appointment of Minerva 
Jeffrey, gênerai utility clerk, salary $600. On January 24, 1899, Heath 
wrote him that the appointment of Minerva Jeffrey as gênerai utility 
clerk in the Fredonia office at a salary of $600 per annum was approv- 
ed. On May 8, 1899, the acting First Assistant Postmaster General 
wrote défendant, directing him to cancel certain appointments, but 
directing that Minerva Jeffrey "be continued on his rolls for the prés- 
ent at the rate of $600 per annum." Prior to June 16, 1899, Heath 
addressed a letter to défendant, which he duly received, directing him 
to cancel the appointment of Minerva Jeffrey as of the date of June 
15, 1899. He repliée! on the 10 th. stating that on June 15th she was 
"separated from the position of gênerai utility clerk, salary $600, in 
this office by transfer, and such position abolished from that date." 
To this Heath replied on June 22, 1899, approving thereof. 

Minerva Jeffrey was not at the Fredonia post office, and did not 
perform any service at that office, from January 15, 1899, to June 15, 
1899. The défendant was instructed by the Post Office Department to 
send checks for Minerva Jeffrey's salary during that period to her at 
Washington, D. C, which he did, drawing his checks to her order on 
the Fredonia National Bank. Her salary for the entire period was 
thus paid by him, she signed the clerk hire pay rolls for the respective 
amounts, and défendant certified that the crédits claimed by him in his 

*For other cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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accounts by reason of payments to her were "just and true as [he] 
verily believed." Upon such certified accounts he received crédit for 
thèse amounts at the Post Office Department in the city of Washing- 
ton, and has availed of such crédit in the final adjustment of his ac- 
counts. 

The statutes expressly provided that "it shall not be lawful" to dé- 
tail clerks or other employés paid f rom gênerai appropriations for the 
postal service from any branch of said postal service to any of the 
offices or bureaus of the Post Office Department at Washington." 
Section 9, Act March 15, 1898, c. 68, 30 Stat. 317 (U. S. Comp. St. 
1901, p. 2630). Since défendant is charged with knowledge of this 
statute, whether he was aware of it or not, he must hâve known when 
he certified the various sums paid to Minerva Jeffrey that she had per- 
formed no service at Fredonia, and could not by performing service 
at Washington entitle herself to any payment, since transfer thereto 
was illégal. 

The défendant acted in entire good faith, without any purpose or 
intent of defrauding the government. He supposed that his superior 
officers were more familiar than he was with the voluminous and com- 
plicated statutes and régulations of the départaient, and followed their 
instructions with no suspicion that his doing so was any breach of 
duty. He had heard before January, 1899, that the installing of a 
free delivery System in the Fredonia post office was in contemplation, 
and believed the new appointments were made to carry out the pro- 
posed plan, and that Minerva Jeffrey was at work in Washington in 
respect to matters that related to that addition to the Fredonia office. 
He had no purpose or intent of having placed on the pay roll persons 
not needed in said office and not performing service therein. Never- . 
theless, by certifying to her services on the Fredonia pay roll, he made 
it possible to draw from the appropriation $251.66 for services which 
had never been performed, and to that extent the government has 
been made to pay out money which it did not owe. Section 3861, 
Rev. St. (U. S. Comp. St. 1901, p. 2632), provides that the salary of a 
postmaster and such other expenses of the postal service authorized 
by law as may be incurred by him, and for which appropriations hâve 
been made, may be deducted out of the receipts of his office, under the 
direction of the Postmaster General. Section 3844 (page 2614) re- 
quires a sworn statement to accompany each quarterly account that 
the crédits he claims are just and right. Had he carefully conformed 
to the statutes and régulations, this money could not hâve been with- 
drawn from the treasury in the way it was, and for an improper pay- 
ment which no act of his had facilitated he would not of course be 
responsible. 

Ûnfortunately for him, entire good faith and the most honest in- 
tentions are no défense. The law is well settled, and it is necessary 
to refer only to the récent case of Smythe v. U. S., 188 U. S. 156, 
23 Sup. Ct. 279, 47 L. Ed. 425. There the officiai bond was in same 
form as the one we hâve hère, namely, that Superintendent of the 
Mint should "faithfully and diligently perform, exécute and discharge 
ail the duties of said office according to the laws of the United States." 
Treasury notes to the amount of $25,000 were placed by the Superin- 
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tendent in a tin box in the steel vault provided by the government for 
the safe-keeping of public funds in his custody. While in that box 
they were charred, burnt, and destroyed by fire that occurred in the 
vault, without any négligence on the part of the Superintendent, or 
his agents or employés. The court said, "He may make himself an 
insurer by express contract, and this he does when he binds himself 
in a pénal bond to perform the duties of his office without exception ;" 
and a judgment against principal and sureties on the bond, for the 
full amount, was affirmed. 

This may seem very harsh, but it is the law for government officers. 
Applying it to thé facts in this case, \ve must hold that the trial court 
erred in dismissing the complaint upon the merits. 

Judgment reversed. 



In re ROSE SHOB MFG. CO. 
(Circuit Court of Appeals, Second Circuit. February 16* 1909.) 

No. 1G8. 

1. Bankbuptcy (§ 440*)— Appeixate Proceedings— Mode of Review. 

An order of a court of bankruptcy directing the turning over of money 
or property by a third person to a trustée cannot be reviewed by appeal- 
under Bankr. Act July 1, 1898, c. 541, § 25a, 30 Stat. 553 (U. S. Comp. 
St. 1901, p. 3432), a pétition for revision under section 24b being the ohiy 
remedy. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. $ 915 ; Dec. Dig. 
§ 440.» 

Appeal and review in bankruptcy cases, see note to In re Eggert, 43 C. 
C. A. 9.] 

2. Bankbuptcy (§ 116*)— Administration of Estate— Powebs of Coubt. 

Wheré property which bas corne lnto the possession of a receiver in 
bankruptcy as a part of the bankrupt's estate bas been taken frorn his pos- 
session, by an adverse claimant, either with or without his consent, the 
court of bankruptcy has power to protect its possession by suiuniary oi> 
der requiring the return of the property, or its proceeds if sold, and ju- 
risdiction to adjudicate with respect to ail claims thereto. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 116.*] 

Appeal from the District Court of the United States for the Western 
District of New York. 

Adler & Adler, for appellant. 

Walter S. Hubbell (John A. Barhite, of counsel), for respondent. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

NOYES, Circuit Judge. This is an appeal from an order of the 
District Court reversing a summary order of a référée in bankruptcy 
directing the Alliance Bank, of Rochester, N. Y., to turn over to the 
trustée of a bankrupt estate $1,171.73, being the proceeds of a sale 
of certain shoes alleged by the trustée to hâve been a part of such 
bankrupt estate and to hâve been unlawfully taken from the receiver 
of said estate by said bank. 

•For other cases see same topic & $ ndmeee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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At the outset it is apparent that the case cornes to this court in an 
impropef way. An order directing the turning over of property or 
money by à third persori to a trustée is not an order which can be re- 
viewed by appeâl under section 25a of the bankruptcy act (Act July 
1, 1898, c. 541, 30 Stat. 553 [U. S. Comp. St. 1901, p. 3432]). It is 
not (1) an adjudication ôf bankruptcy, (2) a grant or déniai of a dis- 
charge, or (3) a judgment allowing or disallowing a debt or claim; the 
latter term applying only to debts presented for proof against estâtes 
in bankruptcy. First National Bank v. Chicago Title & Trust Co., 198 
U. S. 280, 25 Sup. Ct. 693, 49 L. Ed. 105lf Holden v. Strattqn, 191 
U. Si 115, 24' Sup. Ct. 45, 48 L. Ed. 116 ; In' re Whitener, 105 Fed. 
180, 44 C. C. A. 434. A pétition for revision is the only remedy. 

As, however, the appellee has made no objection to the présent 
method of procédure, and as the assignments of errors in connection 
with the findings présent; the questions of law to be considered as 
adequately as would a pétition for revision, we hâve concluded to treat 
the case as if brought hère by pétition. In re Russell & Birkett, 101 
Fed. 248, 41 C. C. A. 323 ; In re Abraham, 93 Fed. 767, 35 C. C. A. 
592. But we shall not consider our action a précèdent in any case 
where objection is made. 

The following is a summary of the essential facts: In April, 1907, 
a receiver in bankruptcy was appointed for the Rose Shoe Manu- 
facturing Company, who forthwith entered upon the discharge of his 
duties and took possession of the bankrupt's shoe factory at Rochester 
and ail ; the merchandise therein. A part of such merchandise con- 
sisted of boots and shoes which had been sent out by the bankrupt to 
fïll ôrders and had been returned. A considérable quantity sent out 
before the appointaient of the receiver was returned afterwards, and 
was accepted by thé receiver and the bankrupt. Some time after the 
appointaient of the receiver the Alliance Bank, without his consent, 
took the said returned merchandise, sold it for $1,171.73, and retained 
the proceeds. This action of the bank was in pursuance of a claim 
of owhership. AccoUhts for boots and shoes sold had been assigned 
by the bankrupt to the bank as collatéral security for indebtedness, 
and the bank claimed that the returned merchandise which had been 
included in' such accounts belonged to it. The assignment from the 
bankrupt to the bank in terms embraced only the accounts, and no 
other assignment was executed. 

Upon thèse facts the référée found that the proceeds of the sale 
of the shoes should be returned by the bank to the trustée in bankrupt- 
cy. The District Court, however, held that the action of the référée 
was erroneous, upon the ground that the bank had an adverse claim 
to the returned shoes, that the bankrupt had possession of them only 
as agent of the bank, that the bank was the lawful owner of the shoes, 
and that the référée had no jurisdiction to make the order in question. 

It is clear that the returned merchandise came into the actual pos- 
session of the receiver as a part of the bankrupt's property. Whether 
or not it was separated from other merchandise is not material, and 
it is not found by the référée that it was separated. It was in the fac- 
tory of the bankrupt, and no légal action was necessary upon the part 
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of the receiver to retain possession. On the other hand, légal action 
would hâve been necessary on the part of the bank to obtain possession 
if it had not been surrendered by the receiver's employé. And, being 
in the custody of the receiver, the merchandise was in the possession 
of the bankruptcy court, which had the right, when such possession 
was disturbed, to regain it by summary proceedings and to adjudicate 
with respect to ail claims concerning the property. 

In Whitney v. Wenman, 198 U. S. 539, 552, 25 Sup. Ct. 778, 781, 
49 L,. Ed. 1157, the Suprême Court said: 

"We think the resuit of thèse cases is, in vievv of the broad powers conferred 
in section 2 of the bankrupt act, authorizing the bankrupt court to cause the 
estate of the bankrupt to be collected, reduced to money and distributed. and 
to détermine controversies in relation tkereto, and bring in and substitute ad- 
ditional parties when necessary for the complète détermination of a matter in 
controversy, that when the property lias become subject to the jurisdiction 
of the bankruptcy court as that of the bankrnpt, whether held by him or for 
him, jurisdiction exists to détermine controversies in relation to the disposi- 
tion of the same and the extent and character of liens thereon or rights there- 
in." 

See, also, White v. Schloerb, 178 U. S. 542, 20 Sup. Ct. 1007, 
44 L,. Ed. 1183. 

Of thèse two cases, the Suprême Court said in Murphy v. Hofman 
(decided January 4, 1909) 29 Sup. Ct. 157, 53 L. Ed. — : 

"The last two cases cited proceed upon and establish the princïple that 
when the court of bankruptcy, through the act of Ks ofncers, such as référées, 
receivers, or trustées, has taken possession of a res as the property of a bank- 
rupt, it has ancillary jurisdiction to hear and détermine the adverse claims of 
étrangers to it, and that its possession cannot be disturbed by the process of 
another court." 

Although the référée has found that the bank took the merchandise 
from the possession of the receiver without his knowledge or consent, 
yet if it be assumed that the receiver voluntarily turned it over, still 
the bankruptcy court was not deprived of jurisdiction. The receiver 
had no authority to turn over the property. As also said in Whitney 
v. Wenman, page 553 of 198 U. S., page 781 of 25 Sup. Ct. (49 L,. 
Ed. 1157): 

"The court had possession of the property, and jurisdiction to hear and dé- 
termine the interests of those claiming a lieu thereon or ownership thereof. 
We do not think this jurisdiction can be ousted by a surrender of the prop- 
erty by the receiver, without authority of the court." 

Nor does the fact that the bank sold the shoes change the situation. 
The proceeds stood in their place. The court had power to direct the 
turning over of such proceeds to the trustée. In First National Bank 
v. Chicago Title & Trust Co., 198 U. S. 280, 25 Sup. Ct. 693, 49 L. 
Ed. 1051, the Suprême Court said : 

"The sale in the circumstances did not change the situation. The proceeds 
stood in tiie place of the property, and the order returning the proceeds was 
équivalent to an order returning the property." 

The pctition merely prayed for, and the référée only entered, an 
order for the surrender of the proceeds of the sale of the merchandise 
to the trustée. No questions of title, rights, or equities hâve been 
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litigated. Thèse questions can be determined in proper proceedings 
in the bankruptcy court after the présent order has been complied 
with. 

The décision of the District Court is reversed. 



PE> T NSYLVANIA R. CO. v. KIRK. 

(Circuit Court of Appeaïs, Tliird Circuit. February 15, 1909.) 

No. 45. 

Master and Servant (§ 280*)— Master's Liability for Iîïjury to Servant— 
Defective Railroad Car— Failure to Inspect. 

The question whether the failure of a brake to work on a car being 
moved in railroad yards, by reason of which an employé was killed witli- 
out négligence on his part, was chargeable to négligence of the railroad 
coinpany in failing to inspect the sanie, held properly submitted to the 
jury iinder the évidence in an action to recover for the employas death. 

[Ed. Note. — For other cases, see Mas ter and Servant, Cent. Dig. § 1020 ; 
Dec. Dig. § 286.* 

Duty of railroad companies to furnish safe appliances, see note to Fel- 
ton v. Bullard, 37 C. C. A. 8.] 

In Error to the Circuit Court of the United States for the District 
of New Jersey. 

Joseph H. Gaskill and Thomas L,. Gaskill, for plaintiff in erroF. 
John W. Wescott and Francis D. Weaver, for défendant in error. 

Before GRAY and BUFFINGTON, Circuit Judges, and ARCH- 
BALD, District Judge. 

BUFFINGTON, Circuit Judge. In the court below, John W. Kirk, 
administrator of Estell N. Kirk, recovered a judgment against the 
Pennsylvania Railroad Company, to review which the latter sued out 
this writ. The suit was brought, under a statute of New Jersey, to re- 
cover damages for decedent's death through the négligence of the rail- 
road. The décèdent, while working as an air-brake repairer for the rail- 
road, was caught between the bumpers of two cars standing on a yard 
switch. He sustained fatal injuries. The accident was caused by a 
shifted car backing violently against two standing cars décèdent was 
working between. Kirk had protected himself by a blue flag, which 
was the proper notice to show he was under or about the cars. The 
brakeman on the colliding car saw the fîag, and had no intention to run 
as far as the protected cars, but the brake failed to work and stop the 
car in time. The alleged négligence was a defective brake and failure 
to inspect. The case turns on whether there was sufficient évidence to 
go to the jury. 

After an examination of the testimony, we are of opinion it would 
havé been error for the court to give binding instructions for the de- 
fendant. The striking car was one of another line, which was being 
shifted in a drilling yard where trains were made up. There was no 

♦For other cases see same topic & § numbkr in Dec. & Am. Digs. 1907 to date, & Kep'r Indexes 



WEAVER V. SCHUMPERT. 43 

évidence to show any inspection of this car by the défendant after it 
came on its lines, and, while there was évidence it was inspected and 
found in perfect condition after the accident, there was évidence by the 
brakeman that he had tried the brake twelve times ; that he put ail his 
strength upon it, and it would not work. Now, while it is true there 
was testimony that a brake apparently perfect would at times fail to 
work, there was also évidence that the failure to work was often due to 
a slackness of the brake chain, which a proper inspection would hâve 
detected and corrected. In view of the absence of any prior inspection 
whatever by the défendant company, and of the slackness which such 
an inspection would remove, we cannot say, as matter of law, there was 
no proof before the jury from which defendant's lack of care could be 
found. That the décèdent was without fault, and that he was killed 
by reason of the failure of the brake to work, are unquestioned facts, 
and whether the failure of the brake to work resulted from defendant's 
noninspection was, we think, an inference to be determined by the jury, 
and not stated by the court as a conclusion of law. 
The judgment will be affirmed. 



WEAVER v. SCHUMPERT. 

(Circuit Court of Appeals, Fifth Circuit. February 23, 1909.) 

No. 1,789. 

Exceptions, Bill of (§ 15*) — Insertion of Documents— Identification of 
Documents Attached. 

Where a bill of exceptions recites that a transeript, of a judgment or 
other paper introduced in évidence is attached to and made a part there- 
of, such paper must be identified by some mark or number referred to in 
the bill. 

[Ed. Note. — For other cases, see Exceptions, Bill of, Cent. Dig. §§ 15, 16 ; 
Dec. Dig. § 15.*] 

In Error to the Circuit Court of the United States for the Western 
District of Louisiana. 

E. B. Herndon, for plaintiff in error. 
J. D. Wilkinson, for défendant in error. 

Before PARDEE, McCORMICK, and SHELBY, Circuit Judges. 

PER CURIAM. This action was brought on a judgment alleged 
to hâve been obtained in the district court of Fannin county, Tex., 
against the défendant, who is a citizen of the Western district of 
Louisiana. The case having been put at issue, a jury was impaneled 
and évidence taken, whereupon the court, on motion of the défendant, 
directed a verdict. The direction of the verdict is the substantial er- 
ror assigned in this court. 

The bill of exceptions does not contain the évidence introduced on 
the trial of the case, but recites as follows : 

"There had been offered and introduced, and sulnnitted to the jury, ail of 
the testimony and évidence, to wit: The transeript in the suit of T. F. Weaver 

•For other cases see same topie & § mumber iu Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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v. T. E. Sehumpert from the Sixth district court for the state of Texas, held 
in and for Fanniu county, in said state, and the sections of the Revised Stat- 
utes of the state of Texas as copied into the record of this suit ; the said 
transcript and sections of the Revised Statutes of the state of Texas being ail 
the évidence offered in évidence by both plaintiff and défendant, and being 
duly taken down by R. B. Cook, stenographer, and which is hereto annexed 
and made part hereof as fully as if copied herein." 

The bill of exceptions is insufficient, as the trial judge does not by 
marks or numbers or paraphs identify the papers not incorporated 
in, but intended to bê made part of, the bill. Besides this, we notice 
that the "note of évidence," signed "R. B. Cook, Stenographer," shows 
that the transcript in the suit of Weaver v. Sehumpert, in the district 
court of Fannin county, in the state of Texas, which is the basis of 
the suit, is referred to as offered in évidence, but is not incorporated 
in the notes. See Foster's Fédéral Practice (3d Ed.) p. 891, § 377; 
Leftwitch v. Lecanu, 4 Wall. 188, 18 L,. Ed. 388 ; Reed v. Gardner, 17 
Wall. 411, 21 L. Ed. 665. 

The judgment of the Circuit Court is affirmed. 



SESSLER et al. v. PADUCAH DISTILLERIES CO. et al. 

(Circuit Court of Appeals, Fifth Circuit. February 23, 1909.) 

No. 1,835. 

1. Bankruptcy (§ 363*)— Liens— Waivek by Pboving Debt as TJnsecured. 

A creditor of a bankrupt for the price of goods sold, by proving his 
debt as one without security, does not waive his right to assert a vendor's 
privilège against the goods, under Rev. Civ. Code Lai art. 3227. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 363.*] 

2. Bankruptcy (§ 308*) — Payment or Debt by Surety— Right or Subroga- 

tion. 

A surety for a bankrupt, who pays the debt after it has been provsd 
in bankruptcy, is legally subrogated, under Rev. Civ. Code La. art. 2162, 
to the rights of the original creditor, and may in the latter's name assert 
his claim to a privilège under the state statutes. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 308.*] 

Appeal from the District Court of the United States for the Eastern 
District of Louisiana. 

Henry L,. Lazarus and Eldon S. Eazarus, for appellants. 
Bernard Titche, for appellees. 

Before PARDEE, McCORMICK, and SHELBY, Circuit Judges. 

PER CURIAM. In November and December, 1907, the Paducah 
Distilleries Company sold whiskies to David Brunner in the amount of 
$1,170, no part of which had been paid when, January 2, 1908, David 
Brunner was adjudicated a bankrupt. The contract of sale was a 
Louisiana contract, and at the time of adjudication the Paducah Dis- 
tilleries Company had an option either to sue for the dissolution of the 
sale, under articles 2046 and 2561 of the Revised Civil Code of Eouisi- 
ana, or assert a vendor's privilège, under article 3227 of the same Code. 

*Foi"'"0ther cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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The Paducah Distilleries Company proved its debt as one without 
security on the 27th of January, 1908, and on February 17, 1908, filed 
a rule against David Sessler, receiver, praying for a rescission of the 
contract of sale, or, in the alternative, for a separate appraisement and 
sale. The référée of hearing made the rule absolute and ordered the 
restoration of the goods, notwith standing the proof showed that sub- 
séquent to the proof of debt the claim had been paid by Menard Bros., 
as sureties or guarantors. On appeal the order of the référée was af- 
firmed. 

On this appeal it is urged that the Paducah Distilleries Company 
waived or lost its right to a rescission by the unqualified proof of debt 
as an ordinary creditor. In our opinion it is not necessary to décide 
this précise question, because the proof of the debt certainly did not 
waive the vendor's privilège granted by the Louisiana Code; and 
whether the sale be rescinded or the vendor's lien granted is imma- 
terial, as a considérable portion of the goods are shown to hâve been 
consumed. 

The contention is also made that as, subséquent to the proof of debt, 
Menard Bros., as sureties, paid the debt, the interest of the Paducah 
Distilleries Company was extinguished, and the case should hâve been 
dismissed; and it is also contended that, as Menard Bros, took no ex- 
press subrogation at the time of payment, they acquired no rights of 
the original creditor to rescind the sale. There may be some doubt 
as to whether any subrogation took place by contract ; but as Menard 
Bros, were sureties of David Brunner, and paid the debt, we think 
they are legally subrogated under the Louisiana Code. See Rev. Civ. 
Code, art. 2162. We hâve no doubt about the right of a surety to pros- 
ecute his claim in bankruptcy in the name of the principal creditor, 
when subrogation takes place after proof of debt. 

The decree in the court below does substantial right in the prem- 
ises, and it is affirmed. 



CASEIN CO. OF AMERICA v. VAN DAM. 

(Circuit Court of Appeals, Second Circuit. February 1G, 1909.) 

No. 170. 

Sales (§ 77*) — Construction of Contract — Price — Ascertainment TJnder 
Provisions op Contract. 

Plaintiff éntered into a contract to sell to a company ail of his product 
of dried curd for five years at a priée to be flxed on tbe Ist of January of 
each year, to be not less than four cents per pound, and equal to the high- 
est price which should be paid by the purchaser to any other party for 
like product. The purchaser, which did a local business only, sold its 
business and assigned its contracts, about 40 in number, to défendant, 
which was a large concern doing business in several states. Held, that 
the contract entitled plaintiff only to the highest price paid under the con- 
tracts so assigned and assumed, although défendant may hâve paid a 
higher price at other points and under différent conditions. 

[Ed. Note. — For other cases, see Sales, Cent. T)ig. § 208; Dec. Dig. § 
77.*] 

•For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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In Error to the Circuit Court of the United States for the Eastern 
District of New York. 

This cause cornes hère on writ of error to review a judgment of 
the Circuit Court, Eastern District of New York, entered upon the 
verdict of a jury in favor of défendant in error, who was plaintifï 
below. He sued as assignée of Ayer & McKinney, manufacturers of 
butter and other products of milk in Delaware county, N. Y. Since 
no point is raised as to the assignment, both assignors and assignée will 
be hereinafter referred to as the plaintifï. 

George J. Gillespie (William F. Delaney, of counsel), for plaintifï 
in error. 

Howard R. Bayne, for défendant in error. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

PER CURIAM. The action is founded on a contract, dated Janu- 
ary 24, 1899, between Ayer & McKinney and "M. R. Isaacs and F. L. 
Schwerin, trading as the Quaker City Chemical Company of Phila- 
delphia." By its terms Ayer & McKinney were to sell and deliver to 
the Quaker City Company ail their products of skim milk, to be con- 
verted into dried cheese, for a period of rive years from date, "at the 
price of four cents per pound f. o. b. cars for the first year, with the 
under standing that the price for each subséquent year shall be adjusted 
on the first of January of that year, that it be not less than four cents, 
as herein stated, for any year and shall be equal to the highest price 
which the Quaker City Chemical Company are paying to any other 
party for a like product." The parties further agreed that "ail the 
conditions and terms of this contract shall bé binding and extend to 
their heirs, executors, administrators and assigns, unless altered by 
mutual consent." 

On June 7, 1901, Ayer & McKinney were notified by the Quaker 
City Company that they had assigned ail their contracts to the Casein 
Company of America (the défendant), and were requested to continue 
shipping the dried curd and to bill the same to the Casein Company. 
The Casein Company had bought a controlling interest in the stock 
of the Quaker City. Plaintifï continued the shipments, and the de- 
fendant paid for ail so delivered on the basis of nve cents a pound, 
which was the price paid to plaintiffs by the Quaker City Company 
prior to the assignment of the contract to the Casein Company. Plain- 
tifï sued and recovered on the theory that the Casein Company had, 
during the later years of the contract, paid 5% cents for some of the 
casein which it purchased from other producers, plaintif? contending 
that under the contract he was entitled to be paid at that rate. 

The fundamental question in the case is, what meaning shall be 
given to the clause "equal to the highest price which the Quaker 
City Chemical Company are paying to any other party" ? Shall it be 
construed literally, *or shall it be broadened so as to cover the highest 
price paid any where by the Casein Company ? The Quaker City Com- 
pany was a local concern doing a small business under about 40 con- 
tracts; the Casein Company did a large business in several différent 
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states, whére presumably conditions vary, and had about 400 outstand- 
ing contracts. 

It should be noted that upon buying out the Quaker City Company 
the Casein Company did not terminate or abrogate its contracts for the 
purchase of curd; it took them ail over and carried them out. As 
the witness expressed it: 

"There were about 40 contracts. The Casein Company continuée! to receive 
the curds shipped under those contracts ; the Casein Company and the persons 
with whom the contracts were made proceeded to buy and sell the product." 

Upon this state of facts we are of the opinion that the contract 
should be construed so as to carry out the évident intent of the parties, 
and to secure to the seller only the highest price paid under Quaker 
City contracts. The évidence shows that this did not exceed nve cents. 

The motion to dismiss at the close of the whole case expressly rais- 
ed the point that the purchases made by the Casein Company under 
other contracts were not to be considered in fixing the price. Excep- 
tion was duly reserved. 

The judgment is reversed. 



TIFFANY & CO. v. DRUMMOND. 
(Circuit Court of Appeals, Second Circuit. February 16, 1909.) 

No. 179. 

1. Municipal Corporations (§ 706*)— Négligence in Use of Stbeets— Ques- 

tions for Jury— Contributoby Négligence. 

In an action to recover for an injury to a person struck by an auto- 
mobile while walking across a Street, the question of plaintiff's contribu- 
tory négligence hcld properly submitted to the jury. 

LEd. Note. — For other cases, see Municipal Corporations, Cent. Dig. I 
1518; Dec. Dig. § 706;* Highways, Cent. Dig. §§ 473, 473%.] 

2. Municipal Corporations (§ 705*)— Use of Streets— Contributoby Nég- 

ligence— Duty to Avoid Danger— Crossing Stbeets. 

The rule that a person before crossing a steam railroad track is bound, 
as niatter of law, to stop, look, and listen, does not apply to one passing 
over an ordinary street crossing in a city. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent. Dig. §§ 
1515-1517; Dec. Dig. § 705;* Highways, Cent. Dig. § 460.] 

In Error to the Circuit Court of the United States for the Southern 
District of New York. 

E. Sidney Berry (I. R. Oeland, of counsel), for plaintiff in error. 
W. H. Van Steenbergh (W. L,. Morse, of counsel), for défendant in 
error. 

Before LACOMBE and NOYES, Circuit Judges. 

PER CURIAM. Two assignments of error are relied upon : 
1. That the court should hâve directed a verdict in favor of défend- 
ant on the theory that plaintiff was himself négligent. He did no'c 
continue on the cross walk, but angled north so as to reach the opposite 
side of the street about 70 feet above the corner. He looked both 

J For other cases see same topic & § numbbr In Dec. & Am. DIgs. 1907 to date, & Rep'r Indexe» 
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ways for approaching yehicles just as he started, but upon his own 
testimony it is not quite clear how often he looked south af ter he 
started and beeame engrossed in the enterprise of crossing the torn- 
ùp roadbed of the north-bound tr'ack ; certainly he did not so look 
\yithin a few seconds before the accident, or he would hâve seen the 
automobile which struck him. But the question of his négligence under 
ail the circumstances was clearly one for the jury to pass upon under 
proper instructions as to his rights and obligations. 

2. Exception was reserved to the charge, on plaintifï's request, 
that "there is.no duty, as a matter of law, upon a person crossing the 
street, either at a crosswalk or elsewhere, to look up and down to 
avoid an approaching wagon." No authority is cited holding that 
the rule, f requently âpplied at steam railroad crossings, that as a 
mâtter of law a person mùst "stop, look, and listen," prevails to an 
ordinary street crossing in a city ; and we are not prepared so to ex- 
tend it. Moreover, the question is académie hère, for the plaintiff 
concededly looked both ways before he started. 

3. Exception was also reserved to this part of the charge : 

"If a man starts — although he lias a right so to do — to cross a street with- 
out lookiug for vehicles passing across his path or likely to cross his path as 
he goes across the street, that man may he found négligent because he has 
neglected a duty which hoth the 'law and common sensé casts upon hiin, name- 
ly, to ..take reasonable précaution to avoid dangers reasonaWy to be autici- 
pated." 

We find no error in it. 
The judgment is affirmed. 



In re PECK. 
(Circuit Cfturt.of Appeals, Second Circuit. February 16, 1909.) 

No. 157. 

Bankruptoy (§ 328*)— Time fois Proving Claims— Power to Extend. 

Under Bankr. Act July 1, 1898, c. 541, § 57n, 30 Stat. 561 (U. S. Comp. 
St. 1901, p. 3444), which expressly provides that "claims shall not be prov- 
ed against a bankrupt esta te subséquent to one year after the adjudica- 
tion" unless they are liguidated by litigation, the court has no power to 
extend the timè merely because creditors were misled as to the value of 
assets by statements in the schedules and neglected to prove their claims. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 518; Dec. Dig. 
î 328.*] 

Pétition to Review Order qf the District Court of the United States 
for the Northern District of New York. 

This cause cornes hère upon pétition to revise an order of the Dis- 
trict Court, Northern District of New York, denying an application 
by certain creditors of the bankrupt to be allowed to corne in and file 
and prove their claims after the expiration of one year from adjudica- 
tion. The opinion of the District Court is reported in 161 Fed. 762. 

Edgar F. Brown, for bankrupt. 
H. M. Mott, for petitioners. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

*Por other cases see same topic & § numeee in Dec. & Am. Digs. 1807 to date, & Rep'r Indexes. 
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PER CURIAM. We think the language of section 57n, Bankr. Act 
July 1, 1898; c. 541, 30 Stat. 561 (U. S. Comp. St. 1901, p. 3444), is 
conclusive of this appeal. It reads : 

"Claims shall not b"ë proved against a bankrupt estate subséquent to one 
year after the adjudication or if they are liquidated by litigation aud the final 
judgment therein is rendered within thirty days before or after the expira- 
tion of such time, then within sixty days after the rendition of such judg- 
ment." 

The latter clause of this paragraph is somewhat ambiguous, and 
has been construed in cases which are relied upon by the petitioner. 
Such are In re Noël, 150 Fed. 89, 80 C. C. A. 43 ; In re Baird (D. 
C.) 154 Fed. 215; Keppel v. Tiffin Savings Bank, 197 U. S. 356, 
25 Sup. Ct. 443, 49 L. Ed. 790. But the first clause of paragraph is 
unobscure and spécifie; it prescribes a period of limitations, and there 
is. nothing in the act which relieves any creditor from its opération, 
except in the case where claims are being liquidated by litigation. 
Whether or not there may be -exceptional cases which would not fall 
within the statute is a question on which we now express no opinion; 
but to hold that this clear and imperative provision is to be disregarded 
whenever a creditor may assert that he was misled because the bank- 
rupt's schedules stated that some particular asset was of little or no 
value seems to us to be législation, not construction. 

The order of the District Court is affirmed. 



MORSE v. UNITED STATES. 

(Circuit Court of Appeals, Second Circuit. February 12, 1909.) 

Criminal Law (§ 1132*)— Appeai, and Ërkor— Procédure. 

The hearing on a writ of error in a criminnl case expedited by dis- 
pensing with the printing of the record and briefs, where serious objection 
was made to the enlargenient of the défendant on bail. 

[Ed. Note. — For other cases, see Criminal Law, Dec. Dig. § 1132.*] 

In Error to the Circuit Court of the United States for the Southern 
District of New York. 

On Motion of Défendant to be Admitted to Bail. 
See, also, 161 Fed. 429. 

Martin W. Ljttleton, for the motion. 
Henry L,. Stimson, U. S. Atty., opposed. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

PER CURIAM. We hâve considered the def endant's application 
for bail in ail its aspects, not overlooking the pétitions which hâve 
been signed by many prominent citizens on his behalf. 

The question presented is a perplexing one. On the one side it is 
urged that the defendant's affairs are in a condition which demands 
his personal attention at various places in this city, and, on the other, 
the District Attôrney strenuously urges that if admitted to bail the de- 

*For other cases see same topic & § numeer in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
168 F.— 4 
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fendant will not be présent should the judgment of conviction be af- 
firmed. : In support of this view, our attention has been çalled to sev- 
eral instances in this and other circuits where under similar conditions 
the défendants, enlarged on bail, hâve fled the jurisdiction of the court. 
In thèse circumstances our sole anxiety is. so to act that the rights of 
neither party may be jeopardized. We think this may be done by pro- 
viding fb'r : à speedy hearing of the appeal, even though other litigants 
and the court may be inconvenienced thereby. 

At the argument both counsel stated that they woùld be ready to 
argue the cause as soon as the record and brief s were printed. In 
order to prevent any delay on this score, we will consent to hear the 
cause on the: typewritten record now on file, and, if necessary, on 
typewritten brief s, or on oral arguments alone. We willassign the 
cause for argument at thé présent session; givingit préférence over ail 
other cases, on any day upon which counsel may agrée; If, however, 
counsel prefer, we will set the argument for the first day of the Mardi 
session. By this arrangement, if counsel so désire, the case may be 
presented to the court within two weeks. 

In the meantime every facility should, as in the past, be extended 
to the défendant to consult with those having business with him, and, 
upon proof that it is necessary for him to be présent at meetings at 
other places in the city, arrangement can be made for his attending 
there in the custody of the marshal. 



ELDER DEMPSTER S. S. CO. v. EARN LINE S. S. CO. 
(Circuit Court of Appeals, Second Circuit. February 16, 1909.) 

No. 16T. 
Shipping (§ 49*) — Construction of Chaeteb — Dispatch Money — Lay Days 

FOR DlSCHARGING. 

Where a charter party which expressly provided, "Lay days at port of 
discharge to commence 24 hours after steamer's entry at custom house," 
and "Steamer to pay charterers * * * dispatch * * * for each lay 
day not used at discharging port," the lay days, for the purpose of Comput- 
ing dispatch money earned, do not commence until the expiration of 24 
hours from the vessel's entry, although she may commence discharging at 
once. 
|E'd. Note. — For other cases, see Shipping, Dec. Dig. § 49.* 
Déductions and offsets from charter hire of vessel, see note to Tweedie 
Trading Co. v. George D. Emery Co., 84 C C A. 254.] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

This cause cornes hère upon appeal from a decree of the District 
Court adjudging the amount of dispatch money to be paid by ship- 
owners to charterers upon discharge in the port of Havana. The 
opinion of the District Court is reported in 163 Fed. 868. 

Horace L. Cheyney, for appellant. ; 
Ralph James M. Bullowa, for appellee. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

*For other cases see same topio & S numbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 



J. B. & J. M. COENELL CO. Y. WABD. 51 

PER CURIAM. The charter party contains the following clauses: 
"Consignées to receive cargo at port of discharge at the rate of not less than 

400 tons of coal per running day, Sundays and légal holidays excepted. Lay 

days at port of discharge to commence 24 hours af ter steamer's entry at custom 

house, and steamer to work at night, if required." 

"Steamer to pay charterers or their agents dispatch at the rate of * * * 

for each lay day not used at discharging port." 

The steamship arrived at Havana on December 27th at 8 :30 a. m., 
was entered at the custom house at 10 a. m. of the same day, and dis- 
charge commenced at once. The only question in the case is whether 
the lay days began when the charterers commenced to discharge, 
December 27th, or on December 28th at 10 a. m., 24 hours after entry 
at the custom house. 

The parties to the contract hâve explicitly, and without any réserva- 
tion or proviso, provided that they shall begïn 24 hours after entry. 
We find no force in the suggestion that the words "if required" refer 
to any other clause than that providing that the vessel shall work at 
night. It would seem that the express written agreement of the pai- 
ties should control. The District Judge did not discuss the point, 
merely stating that : 

"The libelant's view seems to be correct and sustained by the authorities. 
The Cyprus (C. C.) 20 Fed. 144; The Katy, L. R. Prob. Div. 1895, 56; and 
Leary v. Talbot, 160 Fed. 914, 88 C. C. A. 96." 

In none of thèse cases was there an express stipulation of the char- 
acter we hâve hère. In Leary v. Talbot, which was an opinion of this 
court, there was a provision for "customary dispatch at port of dis- 
charge" which made applicable a rule of the Maritime Êxchange. 
This rule was quoted in part and briefly discussed; but there was no 
controversy as to the beginning of the lay days, and no considération 
of the effect of an express stipulation specifically providing for their 
beginning irrespective of any custom of the port. 

In the case at bar we think the written agreement controls, and that 
the calculation should hâve been made in conformity with that provi- 
sion of the contract. 

The decree is reversed, with costs, and instructions to decree in con- 
formity with this opinion. 



J. B. & J. M. CORNELL CO., Limited, et al. v. WARD. 
(Circuit Court of Appeals, Second Circuit. February 16, 1909.) 

No. 191. 
Death (§ 31*)— Action fob Catjsing Death— Persons Entitled to Sue— Fob- 

EIGN ADMINISTKATOE. 

An administra tor appointed in another state cannot ma in tain an action 
In New York to recover damages for the wrongful death of lus intestate 
without taking out ancillary letters in that state, there being no statute of 
the state authorizing foreign administrators as such to sue therein. 

[Ed. Note. — For other cases, see Death, Cent. Dig. § 39; Dec. Dig. § 31.*] 

•For other cases see same topie & S numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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In Error to the Circuit Court of the United States for the South- 
ern District of New York. 

This cause comes hère upon writ of error by défendants to review 
a judgment of the Circuit Court in favor of plaintiff, who sued to re- 
cover damages for the alleged négligence of défendants resulting in 
the death of George H. Ward, plaintifï's son. 

Lemuel Skidmore, for plaintiff in error J. B. & J. M. Cornell Co. 
Rose & Putzel (Benj. G. Paskus.and Sydney Bernheim, of counsel), 
for plaintifFs in error Boehm and Coon. 
I. Henry Harris, for défendant in error. 

Before EACOMBE, WARD, and NOYES, Circuit Judges. 

PER CURIAM. The accident occurred in the state of New York, 
the statutes of which state provide that the executor or administrator 
of a décèdent, who has left him or her surviving, a husband, wife, or 
next of kin, may maintain an action to recover damages for a wrong- 
ful act, neglect, or default by which the death was caused. The dam- 
ages recovered do not constitute any part of the décèdent 's estate. 
They are exclusively for the benefit of such husband or wife or next 
of kin. Code Civ. Proc. N. Y. §§ 1902, 1903. There is a similar 
statute in New Jersey. The deceased was a résident of Newark, N. 
J., and plaintiff was appointed administrator by the surrogate's court 
in that state. At the time of bringing suit he had not taken out an- 
cillary letters in New York, and no statute of that state gives a for- 
eign administrator, who has not received such an apSpointment, any 
right to sue in its courts. It is well settled that an administrator ap- 
pointed in one state cannot as such maintain an action in another 
state, which has not either by the issue of ancillary letters or by some 
spécial provision of statute given him aùthority so to sue. Noonan 
v. Bradley, 9 Wall. 394, 19 E. Ed. 757; Dennick v. Central Railway 
Co., 103 U. S. 11, 26 L. Ed. 439. The objection was duly raised on 
the trial, and exception was reserved. The objection is fatal, and the 
judgment must be reversed. Portunately this error will not deprive 
the plaintiff of any substantial right. It appears that subséquent to 
the trial he has taken out ancillary letters, and the Circuit Court has 
power to allow amendment which will enable him to prosecute the 
suit as such administrator. Van Doren v. Pennsylvania R. R., 93 Fed. 
260, 35 C. C. A. 282 ; Hodges v. Kimball, 91 Fed. 845, 34 C. C. A. 
103. 

The judgment is reversed. 



GENERAL ELECTRIC CO. v. MORGAN-GARDNER ELECTRIC CO. 

(Circuit Court of Appeals, Seventh Circuit. Octolier 6, 1908. Rehearing De- 
nied November 24, 1908.) 

No. 1,4G2. 

1. Judgment (§ 675*) — Conclusiveness of Adjudication — Pebsons Pabtici- 
pating in Défense. 

The fact that a manufacturing company paid the attorney who defend- 
ed a suit against a custoruer for infringemeiit of a patent, and part or 

•For other oases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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ail of the costs, did not make it a party, so as to be concluded by the de- 
cree, where it dld not appear that the attorney was not under the ex- 
clusive direction and control of the défendant. 

[Ed. Note. — For otker cases, see Judgnnent, Cent. Dig. § 1191 ; Dec. Dig. 
§ 075.*] 

2. Patents (§ 102*) — Applications and Pboceedings Thekeon— Amendment 

of Application. 

Au applicant for a patent may properly file new claims In the Patent 

Office without vérification, where they are within the invention as dis- 

closed in the spécification and drawings, and narrower than the original 

claims. 

[Ed. Note. — For other cases, see Patents, Dec. Dig. § 102.* 

Amendment of application, see note to Cleveland Foundry Co. v. Détroit 

Vapor Stove Co., US C. G A. 239.] 

3. Patents (§ 328*)— Validity and Infringement— Electrical Controï-lees. 

The Knight and l'otter patents, Nos. 587,441 and 587,442, for a means 
and method of regulating the power and speed of mechanism driven by 
two electric motors, held valid and infringed. 

[Ed. Note. — For other cases, see Patents, Dec. Dig. § 328.*] 

Appeal from the Circuit Court of the United States for the Eastern 
Division of the Northern District of Illinois. 
For opinion below, see 159 Fed 951. 

Appellant failed in its suit to enjoin alleged infringement of claims I and 
2 of patent No. 587,441 and claims 3, 4, and 9 of patent No. 587,442, both is- 
sued on August 3, 1897, to Knight and Potter, one for a "regulating appa- 
ratus for electrieally driven mechanism," and the other for a "method of reg 
ulating electrieally driven mechanism." 159 Fed. 951. 
>■ The claims are as follows: 

"1. In an apparatus for regulating the power and speed of mechanism driv- 
en by two electric motors, the combination of two electric motors and a switeû 
Connecting thea in séries with each othei and with a résistance, the switcA. 
provided with contacts and connections arranged to shunt one motor, leavi:;.^ 
the other in séries with a résistance, to disconnect one motor, and to comiecB 
the two motors in multiple, ail by successive steps." 

"2. In an apparatus for regulating the power and speed of mechanism driv- 
en by two electric motors, the combination of two motors and a switch for 
placing them in séries with each other and with a résistance, the switch pro- 
vided with contacts and connections adapted to eut out the résistance tor one 
rate of speed, to again eut in the résistance, to shunt one motor, to discon- 
nect one motor and eut out the résistance, and to connect the two motors in 
multiple." 

"3. The method of regulating a car or vehicle driven by a pair of electric 
motors, which consists in Connecting the motors in séries, shunting one mo- 
tor while maintaining a circuit through the remaining motor and through h 
résistance protecting the same, opening the circuit of the shunted motor anc 
Connecting the two motors in multiple." 

"4. The method of regulating the power and speed of mechanism driven by 
a pair of series-wound electric motors receiving current from a constant po- 
tential circuit, which consists in flrst Connecting the motors in séries and in 
circuit with a résistance, then reducing the résistance until it is substantially 
eut out, then shunting one motor and again making use of the résistance to 
protect the unshunted motor, then disconnecting the shunted motor from cir- 
cuit, and finally reconnecting the motors in multiple." 

"9. The method of regulating the power and speed of mechanism driven by 
two electric motors, which consists in placing the two motors in séries for 
slow speed, and changing them from séries to multiple for higher speed by 
flrst cutting one motor out of circuit, replacing it by a résistance in séries 
with the other motor, and finally placing the two motors in multiple with the 
résistance eut out." 

"For other cases see same topio & § mumbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Parts of the original application for patent No. 587,442, as shovvn by the 
file wrapper and contents, are as follows: 

"This method, known as the 'series-multiple' method of régulation, with its 
inhérent advantages, has been proposed heretofore, and its characteristics hâve 
been perfectly understood theoretically ; but to our knowledge no one has sue- 
eeeded in carrying it into practice in a satisfactory manner. The principal 
difflculty In the way of making a satisfactory application of this method ap- 
pears to hâve been that It is impossible to make the change of connection from 
séries to multiple and vice versa while the current was still passlng through 
the motors without forming such arcs at the contact points as would speed- 
lly disintegrate them and render the apparatus unreliable and subject to rap- 
id dépréciation. For overcoming this difflculty a number of plans hâve been 
suggested. For instance, it has been proposed that at the moment of mak- 
ing the change the circuit should be interrupted either entirely or by the in- 
terposition of a considérable résistance, so that there should be no current 
passing while the change was being made, and, in conséquence, no arcs at the 
contact points, 

"This method [the method of the patent] in gênerai consista in regulating 
the power and speed of . niechanism driven by two eleetric motors by placing 
the two motors In séries for slow speed and changing them to multiple con- 
nectioD for higher speed by first short-circuiting one motor while its field mag- 
net is still energized, and then disconnecting one terminal of such motor and 
reconnecting it to the corresponding terminal of the other motor, whereby the 
two motors may be in multiple with each other. We accomplish this with- 
out the use of external means, such as a circuit breaker or résistance to in- 

terrupt or substantially reduce the current while the change ls being made. 

************ 

"Referring to Figs. 1 to 9, lt will appear that in the first position, with the 
motors out of action, there would be two breaks in the circuit, one between 
the trolley T, and résistance R, and the other between the armatures, Aa, of 
the motor A, and the field, Bf, of the motor B. In the second step, Fig. 2, 
the latter break will be closed, there remaining only the break between the 
trolley and résistance. In the second step the two combinations shown in 
Figs. 2 and 3 will be produced, the two breaks in the circuit being closed in 
succession, and the motors being left in séries with each other and the ré- 
sistance. In the third step the résistance is short-circuited and the motors 
are in séries, as shown in Fig. 4. At the fourth step the two combinations 
shown in Figs. 5 and 6 are produced. At the fifth step the combinations 
shown in Figs. 7 and 8 are produced ; and, lastly, at the sixth step the com- 
bination shown In Fig. 9 is effected. 

************ 

"Thèse différent figures show the combinations made at each step in the rég- 
ulation. Thus, referring again to the figures, in Fig. 18 the circuit is open at 
two points ; in Fig. 19 the circuit is open between 1 and 2, and closed between 
9 and 10; in Fig. 20 the circuit is as follows: From trolley T, to plates 1 and 
2, to résistance R, to field Af, to armature Aa, to blow-out magnet, to plates 
9 and 10, to field Bf, to armature Ba, to ground G, giving the combination in- 
dicated in Fig. 3. In Fig. 21 the circuit is from the trolley T, to plates 1 and 
2, to plates 4 and 3, to field Af, to armature Aa, to blow-out magnet, to plates 9 
and 10, to field Bf, to armature Ba, to ground G, giving the combination In- 
dicated in Fig. 4. In Fig. 22 the circuit ls from the trolley T, to plates 1 and 
2, to résistance R, to the field Af, to the armature Aa, to blow-out magnet, to 
plates 5 and 6, to field Bf, to armature Ba, to ground G, giving the combina- 
tion shown in Fig. 6 with the motor, A, short-clrcuited by a connection through 
plates 9 and 10 to ground G. In Fig. 23 the circuit is from the trolley T, to 
plates 1 and 2, to plates 4 and 3, to field Af , to armature Aa, to blow-out mag- 
net, to plates 5 and 6, to ground G, giving the combination shown in Fig. T. 
In Fig. 24 the circuit ls from trolley T, to plates 1 and 2, where it dlvides, one 
branch going by plates 4 and 3 to field Af, to armature Aa, to blow-out mag- 
net, to plates 5 and 6, to ground G, while the other branch goés by plates 8 
and 7 to field Bf, to armature Ba, and to ground G, giving the combination 
shown in Fig. 8. In Fig. 25 the circuit is from trolley T, to plates 1 and 2, 
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then dividing and one branch going by plates 4 and 3 to fteld Af, to armature 
Aa, to blow-out magnet, to plates 5 and 6, to ground G, with a subbranch 
going from plate 4 to plates 8 and 7, to plates 11 and 12, to armature Aa, and 
theuce to ground as before, establishing thus a shunt around the fleld magnet 
Af, containing résistance Y. The other branch goes from plate 4 to plates 8 
and 7. to field Bf, to armature Ba, and to ground at G, with a subbranch 
from plate 7 to plates 11 and 13, and by a résistance Y to armature Ba, to 
ground G, thus snunting the fleld Bf. This gives the last combination indi- 
cated in Fig. 0. 

************ 

"It will thus be seen that in the various combinations that we hâve brought 
nbout by the successive connections established by the switch, \ve hâve first 
placed the motors in séries for slow speed as in Fig. 4, and then short -cir- 
■cuited one motor as in Fig. 6, then disconnected the inner terminal of the 
short-circuited motor as shown in Fig. 7, and flnally reconnected the said ter- 
minal to the corresponding terminal of the other motor, as in Fig. 8, so that 
the two hâve gradually been shifted from séries to multiple connection. In 
addition we hâve modified the action of the two motors while in their re- 
spective connections by means of résistance R, when they were in séries, and 
by snunting their field magnets when in multiple and thereby secured addi- 
tional rates of speed. By this plan we only use a résistance when the cur- 
rent is at a minimum, the motors being in séries, but when a greater amount 
of current is required by the motors in multiple, we do not use a résistance, 
but rely upon a change in their field magnet strength to attain the last degree 
of régulation thereby avoiding loss in résistance. It must also be noted that 
the combinations shown in Figs. 5 and 6 are effected almost simultaneously, 
the object of reinstating the résistance being to hâve to take the place for a 
short period of the short-circuited motor, and préserve the other motor from 
being injured by a sudden excess of current, and it is not intended and does 
not in effect act to cause a material decrease of the current, so that the change 

of connections shall take place while the circuit is substantially opened. 

************ 

"1. The method of regulating the power and speed of mechanism driven by 
two electric motors, which consists in placing the two motors in séries for slow 
speed, and changing them in multiple connection for higher speed by first short- 
circuiting one motor while its field magnet is still energized, and then dis- 
connecting one terminal of that motor and Connecting it to the corresponding 

terminal of the other motor. 

************ 

"10. The method of regulating the power and speed of mechanism driven by 
two electric motors which consists in placing the motors in séries connection 
and then changing them to multiple connection while their fleld magnets are 
still energized and without interrupting or reducing the current by external 
means." 

L. F. H. Betts, for appellant. 
Glenn S. Noble, for appellee. 

Before GROSSCUP, BAKER, and SEAMAN, Circuit Judges. 

BAKER, Circuit Judge (after stating the facts as above). In 
General Electric Co. v. Garrett Coal Co., 146 Fed. 66, 76 C. C. A. 528, 
the claims hère in suit were held valid and infringed by the device 
used by the Garrett Coal Company and manufactured by appellee. 
Some additional prior patents, without explanation or discussion by 
experts, hâve been put into the présent record. Ottr examination of 
them leads us to conclude that the best possible exhibition of the prior 
art was made in the Garrett Coal Company record, which constitutes 
the substantial part of the record in this case. On the issues of patent- 
able novelty and inf ringement, we deem it unnecessary to do more than 
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express our concurrence in the views of the Circuit Court of Appeals 
for the Third Circuit 

In a supplemental bill herein, filed after the final decree was entered 
in the Garrett Coal Co. Case, appellant alleged that appellee "defended 
that suit on behalf of the Garrett Coal Company, paid the expenses 
thereof, and was in fact the real défendant therein; the Garrett Coal 
Company being simply the nominal défendant." Appellee denied the 
charge. While the pçoofs show that appellee paid an attorney who ap- 
peared for the Garrett Coal Company and defended the suit, and that, 
at the conclusion of the litigation, appellee paid a part or possibly ail 
of the court costs, there is no proof that the attorney was not under 
the exclusive direction and control of the Garrett Coal Company, or 
that appellee had any standing except as an interested and sympathetic 
nonparticipant. 

The question that has been most strenuously contested hère has to 
do wifh the scope of the original application. The invention, so far as 
it is covered by the claims in suit, consists in the means and method 
of changing from séries to multiple by shunting one of the motors, 
while protecting the other by résistance in séries with it, and then 
breaking the circuit of the : shunted motor and arranging it in parallel 
with the other. The claims, in suit were not filed with the original ap- 
plication, They were submitted later by the applicants through their 
attorney. As thèse claims were not supported by a new vérification, 
appellee insists that the Patent Office had no warrant in law to allow 
them, because "the invention claiméd is substantially différent from 
any indicated, suggested, or described in the original application." The 
applications were substantially alike. Excerpts, quoted in the state- 
ment, include the portions of the application for the method patent on 
which the respective arguments of the parties are based. The draw- 
ings in the original applications (copied in 146 Fed., at page 68, and in 
76 C. C. A., at page 530) indicate that, in changing from séries to 
multiple, when one motor is shunted the other is protected by résist- 
ance in séries with it. In describing the step by step changes the ap- 
plicants said: "At the fourth step the two combinations shown in 
Figs. 5 and 6 are produced." And thèse figures point to the character- 
istic feature of the claims in suit. Ref erring to the circuits at différent 
stages, applicants make it clear that in Fig. 22 one motor is shunted 
and the other is protected from the full current by means of an exter- 
nal résistance. In the concluding paragraph they said : 

"The object of reinstating the résistance" (during the steps shown in Figs. 
5 and 6) is to hâve the résistance "take the place for a short period of the 
short-circuited (shunted) motor and préserve the other motor from being in- 
jured by a sudden excess of current." 

Against thèse statements, relied on by appellant, appellee lays stress 
on the applicants' déclaration, 

"We accomplisl) this (change from séries to multiple by our step by step 
method) without the use of external means such as a circuit breaker or ré- 
sistance to interrupt or substantially reduce the current while the change is 
being made." 

In the face of the disclosures in the drawings, in the spécifie account 
of the successive steps to be taken, in the detailed description of the 
course of the circuits, and in the stated reason for using résistance 
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while shunting the one motor, appellee insists that in the above quota- 
tion the applicants asserted that they accomplished their new resuit 
without the use of résistance. If a period is to be placed after "ré- 
sistance," appellee could as well claim that the applicants expressly 
disclaimed the use of a "circuit breaker." To us it seems that the 
applicants, instead of stultifying themselves by saying at one place that 
they did not use résistance and in another that they did and why they 
did, were broadly distinguishing their method from those of the prior 
art. One of the earlier methods was to employ enough résistance "so 
that there should be no current passing while the change was being 
made." Applicants said in effect that in their method they do not em- 
ploy résistance in order to interrupt or reduce the current while the 
change is being made, but do employ it only for the purpose of protect- 
ing the unshunted motor. The original claims, as appellee points out, 
did not call for the use of résistance, and original claim 10 covered the 
change from séries to multiple "without interrupting or reducing the 
current by external means." Original claims 1 and 10 indicate to us 
that the applicants believed themselves entitled broadly to a monopoly 
of the method of changing from séries to multiple by shunting one of 
the motors, then breaking the circuit of the shunted motor, and then 
arranging it in parallel with the other motor, irrespective of whether 
the unshunted motor was protected by external résistance or not; 
and, since the drawings and spécification pointed out clearly the de- 
sirability of external résistance for the unshunted motor while the 
change was being made, we think it was compétent for the applicants 
through their attorney to file the narrower claims in suit without an 
accompanying affidavit. Hobbs v. Beach, 180 U. S. 383, 21 Sup. Ct. 
409, 45 L. Ed. 586. 

Appellee refers to a record of an interférence between the applicants 
and one Lamme. The issue was with respect to the subject-matter of 
the applicants' original claim 1. Appellee cites the testimony given by 
the applicants in that proceeding as indicating that the use of résistance 
in protecting the unshunted motor was no part of their invention. Orig- 
inal claim 1 by its terms was not restricted to the use of external ré- 
sistance for the protection of the unshunted motor while the other 
was in shunt. The testimony was directed to the issue. The applicants 
did not testify (and we are not referred to any question that was pro- 
pounded to them on the subject) that their verified original application 
was untrue. Passing the question of competency, we find nothing in 
their testimony that conflicts with our construction of their application. 

The decree is reversed, with the direction to enter a decree in appel- 
lant's favor for an injunction and an accounting. 



COLUMBIA CIIKMICAL CO. v. DUFF. 

(Circuit Court of Appeals, Third Circuit. February 19, 1909.) 

No. 50. 

Patents (§ 21.8*) — Licbnsbs — Royalties — Rights and Liabilities of Parties. 

Plaiutiff contractée! to furnish défendant with plans and spécifications 

for building four patented gas producers, vvitli a warranty that in addi- 

•For other cases see same topic & § numeek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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tîon tp the gas they should: produee as. a by-product 70 poundsof sulphate 
of ammonià per ton of coal consumèd, provided such coal contained not 
less than 1.3 per ceAt of nitrogen. Défendant agreed to build, the ma- 
chines and to pay'a Hcensé fee for their use if they fulfilled the warranty. 
Haviug refused to make such payment, plaintiff sued therefor, alleging 
fulfillment of the warranty, which défendant denied, and that issue was 
the only one tried. Held, that it was error foi" the court to instruct the 
jury that if défendant used coal containing less than the required per 
cent, of nitrogen it waived the warranty of 70 pounds of sulphate of 
ammonia per ton, and plaintiff could recover if a proportionate aniount 
was produced, since the requirement as to the percentage of nitrogen was 
one for plaintiff's beneflt,. which hè" atone could waive or could insist on,, 
and that if he consented to the use of infèrior coal, as he ftdinittedly did, 
the waiver was his and not défendants, and did not relleve him froni 
the warranty. 

[Ed. Note.— For other eases, see Patents, Cent. Dig. § 330; Dec. Dig. & 
218.*J 

In Error to the Circuit Court of the United States for the Western 
District of Pennsylvania. 

George B. Gordon, William Watson Smith, Ralph Longenecker, 
and Allen T. C. Gordon, for plaintiff in error. 

Alexander Gilfillan, Edwin W. Smith, and Reed, Smith, Shaw & 
Beal, for défendant in error. 

Before GRAY and BUFFINGTON, Circuit Judges, and ARCH- 
BALD, District Judge. 

BUFFINGTON, Circuit Judge. In the court below, Edward J. 
Duff, hereafter styled "plaintiff," brought an action Of assumpsit 
against the Columbia Chemical Company, hereafter styled "défendant," 
to recovef $15,500, license fées alleged to be due him under a contract 
between them dated November 28, 1903. On the trial, plaintiff re- 
covered that sum with interest, and, judgment having been entered 
in his favor on the verdict, défendant sued out a writ of error. 

In considering the case, we must bear in mind that this action is not 
brought to recover the purchase price of machinery which a plaintiff 
lias built and which a défendant retains and refuses to pay for, but 
is brought to recover license fées for use of a patented device which 
this défendant built at its own cost and on which it agreed to pay li- 
cense fées in case it fulfilled certain guaranteed requirements. The 
plaintiff resided in England, and was anxious to demonstrate in Amer- 
ica the capacity of a gas-producer device patented by him. The défend- 
ant, a chemical company, was a large user of gas, and was desirous 
of installing a plant which could produce, from bituminous coal, gas 
and certain quantities of sulphate of ammonia as a by-product. To 
secure thèse objects the contract was entered into, which, so far as hère 
applicable, stipulated that plaintiff — 

"supply, free of charge, ail plans and détails necessary for the érection of 
the plant for the utilization of the said patents and any iniprovements there- 
of, and will give full explanation thereof." 

On its part the défendant stipulated: 

"Fifth. ïhat during the residues of the ternis of the said letters patent 
mentioned, and any extension thereof respectively the licensees will pay to 
the grantor the following royalties, viz.: A sum of four thousand two huu- 

•For other cases see same topie & § numbee In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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dred and flfty dollars ($4,250) for each and every gas producer, the subject of 
the before-mentioned letters patent, which they shall erect at their works as 
aforesaid. 

"Sixth. That the licensees shall and will commence the érection, within six 
calendar months froni the date of thèse présents, of at least four producers, 
amounting at the rate of royalty above mentioned to the sum of seventeen 
thousand dollars ($17,000.00), which amount shall be payable by said licensees 
to said grantor as follows, to wit: the sum of one thousand five hundred dol- 
lars ($1,500.00) when said grantor shall deliver to said licensees complète work- 
ing plans and détails iu such fonn and manner as to enable said licensees to 
begin the construction or érection of said producers. The remainder of said 
amount, to wit, the sum of fifteen thousand five hundred dollars ($15,500.00), 
shall be paid to said grantor by said licensees in full as soon as the said four 
producers shall be completed and shall operate in the manner and with the 
results hereby guaranteed by said grantor, as follows, to wit: from each ton 
of 2,240 pounds of coal treated in said producers, or any of them, there shall 
be in addition to the gas a yield of seventy (70) pounds of sulphate of ainnio- 
nia provided that the coal contains not less than one and three-tenths per cent. 
(1.3%) of nitrogen ; and the gas produced shall be free from soot, tar or other 
residuum, which if présent, could or would clog the flues and require them to 
be burned." 

The défendant thereafter erected the four producers at an expense 
of some $85,000. It paid the plaintiff the $1,500 stipulated. Finding, 
as it alleged, that the producers would not fulfill the guaranty re- 
quirements, défendant ceased in 1906 to use them and plaintiff's pro- 
cess, and declined to pay the remaining $15,500 license fées. In 1907 
the plaintiff, alleging performance of the contract on his part, brought 
suit to recover said sum. His cause of action was thus stated: 

"That the said chemical company did begin the construction of the four pro- 
ducers at Barberton, Ohio, and on or about the 26th day of September, 1905, 
the said producers were operated, and the resuit was produced as called for 
by the contract, and from each ton of 2,240 pounds of coal treated in said pro- 
ducers, or any of them, there was a yield of 70 pounds of sulphate of am- 
înonia, and the gas produced was free from soot or other residuum or deposit 
which would clog the flues or require them to be burned ; that the Columbia 
Chemical Company had, upon the delivery to it of the working plans and dé- 
tails, paid to the plaintiff in this case $1,500, and, upon the completion of the 
producers and the opération in a manner as aforesaid under the contract, the 
amount hereinbefore stated, $15,500, with interest thereon, from 9th day of 
February, 1906, thereupon became due; and for this amount this suit is 
brought as aforesaid. And the said plaintiff avers that he did everything to be 
done by him provided in said contract, and that he kept and performed ail the 
covenants and conditions to be kept and performed by him as grantor in a 
contract hereinbefore mentioned." 

To this the défendant replied, denying the producers met the guar- 
anteed requirements ; alleged it had spent $85,046.16 in building them, 
and $8,432 in remodeling them; that it expended $12,990.32 in operat- 
ing them before it became évident they were a failure; and had paid 
$1,500 on account as above noted. The $107,968.48, the aggregate of 
said sums, it claimed to recover from the plaintiff, and to hâve a 
balance for said sum certified in its favor. On this state of pleadings, 
viz., fulfillment of the guaranty, the case was tried by counsel, argued 
to the jury, and to it the points of both sides were directed. The con- 
tention of the defendant's counsel was that there must be a complète 
compliance with the terms of the guaranty, viz., that a ton of 2,240 
pounds of coal should produce 70 pounds of ammonia. The conten- 
tion of the plaintiff's counsel was that there could be a proportionate 
or partial performance of the guaranty, viz., that if the coal used 
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contained less than 1.3 per cent, of nitrogen, there was a correspond- 
ingly proportionate réduction in the 70-pound requirement of sulphate 
of ammonia. Both sides, it will be observed, conceded there must be 
a fulfillment of the guaranty, but they differed as to the mode of fulfill- 
ment. Neither side in its pleadings, points, or évidence alleged the 
guaranty had been waived or its terms varied. When the court charged 
the jury, it submitted the case on the theory of a waiver of the guar- 
anty, saying: 

"On the other hand, if you believe from ail the évidence that the défendant 
waived the gênerai requirement of said guaranty and undertook to furnish 
coal for praetical test containing less than 1.3 per cent, of nitrogen, and that 
said test showed a proportionate yield of 70 pounds or more of nitrogen to 
sueh quantity of coal, that is, that in proportion to the actual amount of 
nitrogen contained in the 2,240 pounds the yield was at the rate of 70 pounds 
or more if the coal had contained the required per cent, of nitrogen, then you 
must find for the plaintiff." 

The praetical effect of this was to deny both the plaintiff's and dé- 
fendants contention that the issue was the fulfillment of the guaranty, 
and to substitute for that issue one of waiver. It is clear, however, the 
alleged waiver was based on an erroneous assumption by the court 
that the contract meant that 1.3 per cent, nitrogen in the coal was a 
requirement the défendant could insist upon, and which, therefore, it 
waived by using a coal of less nitrogen. Had this assumption been 
correct, there might hâve been some ground for holding that there 
should be, as contended by the plaintiff, a proportionate réduction in 
the guaranteed 70 pounds of sulphate of ammonia from each ton. 
But the présence of 1.3 per cent, of nitrogen in the coal was a require- 
ment that plaintiff, not the chemical company, had a right to insist on, 
and which, therefore, was not a subject of waiver by the company. 
The aim of the process was to get a yield of 70 pounds of sulphate of 
ammonia. Now nitrogen is the basis of ammonia, the union of sul- 
phuric acid and nitrogen producing sulphate of ammonia. Duff, there- 
fore, had a right to demand a coal containing the stated percentage 
of nitrogen. But the testimony was that the machine had not workecf 
with coal containing so much nitrogen, and Duff therefore attempted, 
with a coal of less nitrogen, to produce the guaranteed 70 pounds of 
sulphate of ammonia. It was his waiver, not the company's. This is 
perfectly clear not only from the contract itself, but Duff in his testi- 
mony makes it clear that the nitrogen in the coal was his and not the 
company's right. Thus Duff in his sworn statement of claim and his 
averment, quoted above, of fulfillment of the guaranteed resuit of 70 
pounds of sulphate of ammonia, makes no référence whatever to 
nitrogen, and in answer to the question in référence to the trial of 
the machine, "Well, you didn't hâve any analysis during the test that 
came up to 1.3, did you?" he replied, "No; they were not obliged to 
corne up to 1.3." And in answer to the question, "So then, during 
your stay there, you did not know the coal they were using didn't 
hâve 1.3 of nitrogen in it?" he said, "Yes, we found that out on the 
test." And also, when he was asked, "And did you ask them why they 
didn't use coal that had 1.3 in it?" he replied, "No, I did not." 

It follows, therefore, that in bringing the question of waiver into 
the case as an act of the chemical company, and in embodying in the- 
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defendant's points the factor of a waiver by défendant, the court fell 
into an error which did the défendant injustice. Under the contract, 
the plaintif! was bound to produce 70 pounds of sulphate of ammonia 
per 2,240 pounds of coal, and to do this he had a right to call upon 
the plaintiff to use coal containing 1.3 per cent, of nitrogen. If he 
chose to use coal with a less per cent, of nitrogen, that was his right, 
but he did not thereby lessen his guaranteed output of 70 pounds of 
sulphate of ammonia. He chose to make the test with coal of less 
nitrogen; and the issue was whether he did or did not produce 70 
pounds of sulphate of ammonia. He alleged he had; the défendant 
alleged he had not. That was the issue involved, and, in substituting 
for that issue an issue of a waiver by the défendant, the court below 
fell into réversible error. 

L,est nonreference tothe court's submission to the jury, as an agreed- 
upon test, of the September efforts to run the plant, might be mis- 
leading, we deem it proper to state we find no évidence that the par- 
ties agreed that thèse opérations should be a test of the guaranty. 



LICHTENSTEIN v. PHIPPS. 
(Circuit Court of Appeals, Second Circuit. February 16, 1909.) ' 

No. 184. 

Patents (§ 222*)— Marking Patented Ahticles. 

Notice of a design patent for a hatband on women's sailor hats is not 
sufficiently given under Rev. St. § 4900 (U. S. Oomp. St. 3901, p. 3388), by 
printing the words "Lichtenstein Pennant Sailor, Pat. Jan. 15th, 1907," 
upon the llning in the inside of the hats, there being notliing to indieate 
that such notice refers to the band. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 3Ô2 ; Bec. Dig. § 
222.*] 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

For opinion below, see 161 Fed. 578. 

This cause cornes hère upon appeal from a decree of a perpétuai in- 
junction against infringement of complainant's design patent (No. 38,- 
412, Jan. 15, 1907), and adjudging recovery against the défendant of 
$250, the statutory liability. 

John C. Pennie, for appellant. 
Joseph L,. Levy, for appellee. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

PER CURIAM. As presented hère, the case involves a single 
point. Défendant concèdes the validity of the patent, and does not 
question the propriety of the injunction. The complainant concèdes 
that défendant, when he committed the infringement complained of, 
had no actual notice of the patenting of the design. Ail there is left 
to détermine is whether the complainant gave the statutory notice 
provided for in section 4900, Rev. St. (U. S. Comp. St. 1901, p. 3388). 

The design was used by complainant in two ways, upon a belt and 
upon a hatband. To ail the belts which he made and sold he affixed 

•For other cases see same topic & § tombes in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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the notice, "Lichtenstein Pennant Belt, Pat. Jan. I5th, 1907." To the 
hatbands, however, which he made, placed on women's sailor hats 
and sold with the hats, he affixed no notice; but upon the lining in 
the inside o'f the hats he printed the notice, "Lichtenstein Pennant Sail- 
or, Pat. Jan. 15th, 1907." There was nothing to show whether the 
hat itself, the design of the hat, the lining, or the design of the band 
was patented. Indeed, the use of the word "sailor" would be calculat- 
ed to induce the belief that it was the hat or its design which the 
patent covered. This was not a compliance with the first clause of 
section 4900, which provides that the notice shall be affixed on the 
patented article. Probably such notice could not be affixed on the 
hatband without marring the design. The alternatives provided in the 
section are: 

"When, from the eharacter of the article this [afflxing on the article] cannot 
be done by afflxing to it, or to the package wherein one or more of them is 
enclosed, a label containing a like notice." 

We do not think it can be fairly held that the label inside on the 
lining of the hat was affixed to the band, nor that the hat was a pack- 
age within which one or more bands was inclosed. Inasmuch as com- 
plainant admits that no labels other than thèse were affixed to any- 
thing, he has failed to make sufficient proof of notice to entitle him to 
recover damages, profits, or statutory penalty. 

The decree is reversed, with costs of this appeal, and cause remand- 
ed, with instructions to decree for injunction only with costs in Cir- 
cuit Court. 



HALL SIGNAL CO. et al. v. GENERAL RY. SIGNAL CO. 

(Circuit Court, W. D. New York. November 4, 1908.) 

No. 284. 

1. Patents (§ 18*)— Invention— Stjccess of Device. 

A simple device or improvement may involve patentable invention, 
where it converts failure into success or accomplishes what others had 
tried to accomplish and failed. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 18; Dec. Dig. § 
18.*] 

2. Patents (§ 328*) — Invention and Infkingement — Block Signaling Ap- 

paratus. 

The Wilson patent No. 470,813, for an electric railway signal apparatus, 
was not anticipated, and covers a combination which was the last step in 
making the normal danger System of signaling successful and practicable, 
and is entitled to rank as a pioneer in the art and to a broad construc- 
tion. As so construed, also held infringed. 

[Ed. Note.— For other cases, see Patents, Dec. Dig. § 328.*] 

In Equity. On final hearing. 

Kenyon & Kenyon (William Houston Kenyon and Henry D. Wil- 
liams, of counsel), for complainants. 

Macomber & Ellis (J. William Ellis, of counsel), for défendant. 

HAZEL, District Judge. This action was brought to restrain the 
infringement of United States letters patent No! 470,813, for improve- 

•For other cases see same topic & § numeeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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ment in electric railway signal apparatus, issued March 15, 1892, to 
A. J. Wilson, inventer, and by him assigned to the complainant. A 
diagram representing block sections in séries on a Une of railway, in- 
strumentantes consisting of batteries, relays, rail and signal circuits 
showing the arrangement of the apparatus, accompanies and illus- 
trâtes the patent, and as it is thought indispensable to a complète un- 
dçrstanding of the invention it is herewith reproduced. 
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The spécification says: 

• "The greater niimber of blocks hàturally found on any glven installation in. 
practice would be equipped by dupllcating indeflnitely of ten the arrangement 
of the circuits and of instruments shown in connection with the intermediate 
blocks of the séries represented, as, for instance, with blocks jnarked 0; D, B 
and F. In the installation represented in the drawings the length of. the track 
is divided into separate sections, which are insulated f f om each other in the 
well-known way, and are màrked in the drawings A, B, O, D, B, F, and QJ 
The trains are supposed to be moving upon the track in the direction indi- 
cated by the arrows. Each track section lias a battery near the end of the 
saine, marked, respectivély, A', B', C, D', E', F', and G', and in the same famil- 
ial - way the rails of each section form a part of the circuit of the battery per- 
taining to that section." 

Then follows a description of the varions opérations of the train 
entering a track section. The claims of the patent, two in number, 
read: 

"(1) In a block signaling apparatus, the combination, with a séries of normal- 
ly-closed rail circuits, of a séries of normally open or broken signaling-circuits, 
each signaling-circuit ineluding a normally-opeu circuit-closer constructed to be 
closed by the action of the train upon one of the rail-circuits, and also inelud- 
ing a normally-closed circuit-breaker constructed to be opeued by the action of 
the train upon the next succeeding rail-circuit of the line, substantially as 
and for the purpose set forth. 

"(2) In a block signaling apparatus, the combination, with a séries of nor- 
mally-closed rail-circuits, of a séries of normally open or broken signal ing-eir- 
cuits, each signaling-circuit ineluding a normally-open circuit-closer construct- 
ed to be closed by the action of the train upon one of the rail-circuits, and also 
ineluding normally-closed circuit-breakers' constructed on each alternate sig- 
naling-circuit to be opened by the action of the train upon the two next suc- 
ceeding rail-circuits of the line and on the intermediate signaling-circuits to 
be opened also by the action of the train on the third succeeding rail-circuit 
of the line, substantially as and for the purpose set forth." 

The first claim, which alone is involved > is broad in its scope and 
defines invention. The second claim is for the spécifie method of con- 
struction of the signal apparatus in controversy. The- défenses are 
anticipation,! noninvention in view of the prior art, and" noninfringe- 
ment. 

The practicability of the signal System under considération dépends 
upon the signaling-circuits which are acted upon in block sections in 
such a way that the alternate signaling-circuit co-operates with two 
block sections, and those interposed between co-operate with three 
block sections. This feature of the apparatus is explained by défend- 
ants expert witness Waterman, who testifies: 

"It is characteristic of the System shown that on each block or track sec- 
tion of the indeflnitely duplicatable portion a train acts to bring to safety one 
signal in advance, at the entranee of the next adjacent block or track section, 
and to set to danger one signal standing at the rear of the train at the en- 
tranee to the block in which the train finds itself, and also to hold at danger 
further to the rear two signais on alternate blocks, and on intermediate blocks 
one signal in addition to that immediately in its rear." 

The first question that requires considération is whether, in view 
of the prior art, the combination of the rail and signal circuits, bat- 
teries, and relays in séries arranged to co-operate so as to prptect every 
block in the séries of blocks involved invention. Before discussing the 
signal apparatuses of the prior art and the improvement in cùntro- 
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versy, it is désirable that the objective use of the home and distant 
signais, which were commonly known in the art, should be thoroughly 
understood, for both are used in the block-signal Systems of com- 
plainant and défendant. The distant or cautionary signal consists of 
a notched blade or arm mounted on an upright post, and is located in 
the rear of the home signal. It is designed to transmit information to 
the engineer in charge of an approaching train of the condition of 
the block section before the home signal is visible to him. The 
home signal is a narrow blade or arm mounted on a post at the en- 
trance of the block which it guards. At night colored lights are used 
in place of the pivoted blade. It is also worth noting that railway sig- 
nais generally, in addition to télégraphie signais, consist of interlocking 
signais which are used principally in the equipment of a railroad yard 
to control switches and crossings, while the block signais are operated 
automatically by electricity to protect a specified distance of track by 
keeping trains traveling in the same direction a certain distance apart. 
There were two différent methods of automatic signaling known in the 
art at the date of the invention in suit, namely, the normal clear or 
safety and the normal danger Systems. We are primarily concerned 
in this case with signaling-circuits and rail-circuits that distinctively 
operate upon the normal danger plan. 

To prevent confusion it probably should be stated that a normal 
bias danger signal implies a movement of the signal blade through 
gravitational tendency to a horizontal position. The phrase "normal 
danger System" more specifically has référence to a signaling device 
which is supplied with normally-closed rail-circuits, normally-open 
signal-circuits including a normally-open circuit-closer, so arranged 
that the current which upsets the signal from a right-angle position 
to the post upon which it is mounted flows only when a train ap- 
proaches or occupies the track-circuit section to its rear. In short, if 
when there is no train présent on the section the blade is at right 
angles to the post, the signal is of the normal danger class, and, when 
the signal is in an inclined position in the absence of the train, it is 
of the normal safety class. Thus we find a normal danger bias signal 
in a normal danger apparatus, the signal blade being firmly held in the 
danger position when no trains are présent, and dropping to safety 
when the wheels and axles of the train establish a path of low ré- 
sistance, causing the current to energize the relay to break or close the 
circuits. The normal danger bias tendency is likewise présent in the 
normal safety system, for when the magnetization is withdrawn by 
the présence of a train the signal blade recèdes from its angular or 
safety position to a position at right angles to the post upon which it 
is mounted. 

The normal position of the signal while the block was unoccupied 
by a train was early in the history of the automatic signaling art re- 
garded as a problem of perplexing importance, and it was mooted 
whether the sémaphore arm should point to safety, indicating pro- 
tection to a train approaching the block, or whether it should normally 
point to danger, indicating obstruction ahead, thus stopping the move- 
ments of the train unless the signal dropped to safety upon its ap- 
proaching the block section. In the normal clear System of signaling, 
168 F.— 5 
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energy or .force was required to retain the signal in its normal safety 
hanging or inclined position until the présence of the train in the block 
actuated it, while in the normal danger system the utilization of energy 
or force to hold the signal blade in a horizontal position became es- 
sential only when its hanging to a safety or oblique position by an 
approaching train was demanded. This automatic method of signaling 
was a part of the art as it existed prior to the invention in suit, and 
by its adaptation signalmen or any manual efforts were not required. 
It was customary, and still is, to protect separate track sections and 
switches and railroad crossings by manual application of the horizon- 
tal or danger signal, as, for instance, an operator in charge of a track 
section on the approach of a train, having previqusly learned by a 
method of signaling that the track ahead was clear, would lower the 
danger signal from a horizontal to an oblique position, the commonly 
accepted position to indicate a clear track. This having been the com- 
monly accepted method of manual signaling, the complainant argues 
that the normal danger adaptation in suit by which the signal is, in 
the absence of a train actuating it, in the normal position, was recog- 
nized by signaling engineers as a distinct advance over the normal 
clear system. The défendant, in answering, argues, inter alia, that 
at the date of the Wilson invention both Systems were thoroughly 
understood by the art, and simply were différent methods accomplish- 
ing identical results ; but of this I am not convinced. 

Considering more particularly the question of anticipation, four 
patents are relied upon to négative the validity of the patent in con- 
troversy. Thèse patents and publications prove that it was not new 
at the date of the invention in suit to actuate signaling apparatus by 
the présence of a train in a block section ; that it was a common ex- 
pédient in automatic signaling to divide a railway track into blocks 
of différent lengths, and place home and distant signais alongside the 
track section which were operated by the présence of the train ; that 
it was old in the art to control the signal sémaphore blade or arm by 
pressure or counterpressure to enable its dropping to an oblique posi- 
tion, and, indeed, it was old to permit the pivoted arm when released 
from the current pressure to assume a horizontal position through 
gravity owing to the présence of the train in the block section; that 
the magnetization of the relay to overcome the controlling or opposing 
force holding the signal in position was also understood in the art. 
The proofs, however, establish that to clear the signal ahead by the 
action of the train before it reached the entrance to the block, and 
at the same time protect said train by a rear signal to danger in a nor- 
mal danger system, was a new achievement. The problem for solu- 
tion was to seasonably clear the forward signal as the train approach- 
ed the block without such function retarding or interfering with the 
signal to danger in the rear of the train as it left the rear block. The 
prior patents did not protect the block or afford means for adequately 
clearing the signais ahead and to the rear of the train. 

In the Robinson patent, No. 130,661, of August 20, 1872, which 
was a normal safety system, the current passed through a continu- 
ously-closed signal-circuit to maintain the sémaphore blade in a hang- 
ing position. The flow of the current was diminished and diverted 
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from the relay when the rail-circuits were connectée! by the wheels 
and axles of a train. The relay was demagnetized, but again became 
magnetized upon the instant the train left the track section. Thèse 
functional results were in conséquence of the attraction of the arma- 
ture by the magnet as the current passed through the circuit, magnetiz- 
ing the relay and later demagnetizing it. In the normal safety type 
of signais, in the absence of the train from the track section, and 
while the armatures are attracted toward the magnet, the signal cir- 
cuits are closed, and the blade descends downward to safety from 
its horizontal or danger position; but when the train on the train-cir- 
cuit demagnetizes the relay, the armature recèdes from it, opening the 
signal-circuit and sending the signal upward to danger, and upon the 
train leaving the track section the relay is again magnetized and the 
signal assumes its normal position. Défendant claims that the essen- 
tial différence between this feature of the Robinson invention and the 
later invention of the Gassett patent, No. 251,867 (the normal danger 
type of signaling), is simply that in the earlier type the relays close the 
signal circuits when they are magnetized, and in the latter they are 
closed or demagnetized by a back contact of the armature; that the 
primai différence between the normal clear and normal danger methods 
of signaling, as claimed in the patent in suit, consisted in adding to the 
latter a circuit-closer permitting the train to act upon it before reach- 
ing the signaling station. The expert witnesses for the défendant are 
strongly of the opinion that the addition of a circuit-closer to the 
normal danger System was plainly obvious in view of the Robinson 
and Gassett patents. Importance is attached to Robinson's référence 
in his spécification that the signal-circuit may be either open or 
closed. In his drawing accompanying the patent both normal bias to 
danger and normal bias to safety signais are indicated. The spécifica- 
tion does not show, however, a successfully operating normal danger 
signal. Indeed, the art was familiar with a signal System of the 
normal safety type operated with a normally open signaling-circuit. 
This appears by the testimony of complainant's witnesses, Blodgett 
and Lane, and I am unable to perceive that Robinson in the then 
state of the art implied the employment of an open signaling-circuit 
in connection with a normal danger plan. This view also finds sup- 
port in a paper read in April, 1886, 14 years after the patent to Robin- 
son was issued, by Mr. Hardy, and published in the Electrician and 
Electrical Engineer, from which the f ollowing may be quoted : 

'•Most automatic signais are now arrangée! to stand normally ail clear and 
show red when there is danger in the way. This may be some time improved 
so as to stand normally at danger, showing red, and open to let an advaneing 
train enter, which would be a more logical System, but its adoption is just 
now attended by some undesirable complications which hardly warrant such a 
change." 

Accordingly it may be safely decided that the addition of a circuit- 
closer as used in the patent in suit, and an arrangement of the signal- 
ing-circuits as therein described, to enable the trains to operate the 
signais ahead and to the rear before entering the block section, was 
not an obvious expédient. On the contrary, the proofs show that the 
skilled in the art groped in the dark and persistently endeavored to 
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develop the art to secure a satisfactory normal danger System of sig- 
naling. 

Eight différent normal danger Systems are shown in the patents 
issued to Spang, and in each the clearing sections are shown to be 
from 60 to 150 to 500 feet in length. In patent No. 164,227, the 
theretofore unprotected clearing sections for the advance signais were 
protected, but owing to the magnetization of a magnet, which in this 
type of signaling was necessary in order to hold the signal in its dan- 
ger position, insufficient protection was afforded. The évidence of the 
complainant also indicates that the signaling devices of Spang were 
impracticable because of the shortness of the clearing sections. The 
Spang type of signaling is distinguished from that in suit in that it 
required current to maintain the signal in its danger position, and 
was based upon an obviously différent principle than that by which 
complainant's signais operate. That an absence of complète protec- 
tion to the train section made the System an impracticable one is prac- 
tically conceded by the défendant. Such a system, testifies the wit- 
ness Dodgson, is not only unsafe, but it tends to produce, instead of 
prevent, collisions between trains. None of the Systems described 
in the Spang patents hâve ever been in practical use, and I am satis- 
fied that they taught little to the art. The shortness of the clearing 
section was a vital defect of construction in the prior art, for in such 
Systems there necessarily would hâve been a retardation if not a com- 
plète stopping of trains at the signal post before entering the block 
section. The impracticability of the prior signaling devices and the 
absolute failures of the prior art rightly are attributed by the expert 
witnesses for the complainant to insufficient clearing space and im- 
perfect signaling facilities in the rear of the train in the clearing sec- 
tion ; while in the Wilson patent the clearing space behind the signal 
is employed for effectuating the successful signaling requirments which 
resuit in giving protection from other trains approaching in the rear 
on the same track. 

The Gassett patent, No. 251,867, of 1882, for a normal danger Sys- 
tem with an overlapping feature, was the subject of the closest contro- 
versy between the expert witnesses on both sides. The spécification 
shows among other things that two signais were controlled by one 
direct circuit section, and that it was the object of the patent to hâve 
such signais safeguard two or more track sections. The défendant 
claims that thèse patents indubitably establish that Wilson was not the 
first to discover means for controlling a danger signal by more than 
one track section, and that the method of duplicating his unit for a 
single or double track is so clearly described in such patents that the 
system of Wilson was obvious to signaling engineers. None of the 
Gassett Systems went into practical use excepting the first, which, how- 
ever, was soon discontinued. In the Gassett, as in the prior normal 
danger devices, the clearing sections were left unprotected, and there- 
fore they were impracticable. In his third normal danger System he 
made provision for safeguarding the entire track, but as the clearing 
was by a system of track instruments (treadles alongside the track), 
with the danger signal to be affected by the rail-circuit, it cannot be 
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considered to anticipate the patent in suit, which concededly was based 
upon another and différent principle. 

It is probably undeniable that when the prior art is considered in 
its entirety the achievement of Wilson was not of an amazing char- 
acter, but by his conception of the aim, the method, and the arrange- 
ment of the instrumentalities he solved what at that time was regarded 
in the art as a serious and difficult problem. If I am correct in my 
estimation of the impracticableness of the prior normal danger de- 
vices, as shown by the exhibits herein and the oral évidence, and that 
they were incapable of achieving the same functional resuit, the dif- 
férences between them and the invention under considération are 
clearly marked and justify applying the principle announced in the 
following cases: L,oom Co. v. Higgins, 105 U. S. 580, 26 L,. Ed. 
1177; The Barbed Wire Patent, 143 U. S. 283, 12 Sup. Ct. 443, 36 L. 
Ed. 154; Brunswick-Balke-Collender Co. v. Thum, 111 Fed. 904, 50 
C. C. A. 61 ; Doig v. Morgan Machine Co., 122 Fed. 460, 59 C. C. A. 
616; Brown Bag Filling Machine Co. v. Drohen (C. C.) 140 Fed. 
97. It is to be considered that the adaptation of the normal danger 
Systems by railroads, in some instances to the exclusion of the normal 
clear System, has materially assisted in récent years in developing such 
System, and would seem to be ample testimony of the usefulness of the 
improvement. Old éléments found in the prior signaling devices un- 
questionably were brought together by the patentée. He was not the 
creator of ail the éléments of the combination, but I think it is es- 
tablished that by his arrangement or rearrangement of the rail and 
signal circuits and use of circuit-closers the éléments of claim 1 per- 
form a new and différent opération, and hence protection of the pat- 
ent should not be withheld. Electric Signal Co. v. Hall Signal Co., 
114 U. S. 87, 5 Sup. Ct. 1069, 29 E. Ed. 96. It is not intended to 
hold that the prior art was absolutely worthless. It taught considér- 
able, but the normal danger products were evidently fragments, and 
of value only as indicating an endeavor to make them practicable on 
the high plane required by railroads using them. This, then, is a 
case where the inventor is shown to hâve taken the last step which 
accomplished the desired resuit, and in conséquence he became a 
pioneer in the art of normal danger signaling. He solved the problem 
in a simple enough way, but where others tried and successively failed 
he succeeded, and his endeavors, therefore in the field of railway sig- 
naling most puissantly point to invention entitling his claim to a broad 
construction. Cimiotti Unhairing Co. v. American Fur Refining Co., 
198 U. S. 399, 25 Sup. Ct. 697, 49 L. Ed. 1100; Computing Scale 
Co. v. Automatic Scale Co., 204 U. S. 609, 27 Sup. Ct. 307, 51 L. Ed. 
645. 

Does the défendant infringe the claim in suit? The spécification 
describing the combination of claim 1 states : 

"It will thus be observed that in the broad invention the rail-circuits are 
nomially closed and the signaling-circuits — the circuits directly operating each 
signal — are normally open or broken, being nomially open or broken at a cir- 
cuit-eloser which is constructed to be closed by the action of the train upon 
one of the rail-circuits — the one at or near the end of which the signal operat- 
ed by that signal-circuit stands — and that the signaling-cireuit is also capable 
of, being broken by one or more normally-closed circuit-breakers which are con- 
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structed to be opened by the action of a train on one or more of the next suc- 
ceeding rail-circuits of the line. It will also be observed that in the invention 
as embodied in its preferred form the rail-circuits are, as before, normaliy 
closed, and the signaling-circuits normaliy open and open as before at a cir- 
cuit-eloser which is constructed to be closed by the action of a train upon one 
of the rail-circuits, and that the signaling-circuit is also capable of being brok- 
en by normally-closed circuit-breakers which are constructed to be opened by 
the action of a train on either of the next two succeeding rail-circuits of the 
line, the alternate signaling-circuits having circuit-breakers constructed to be 
opened by the action of a train on either of the next three succeeding rail-cir- 
cuits of the line." 

And further: 

"It is not essential to the main invention, however, that the intermediate sig- 
nais should be employed as cautionary signais, or be affected by the action of 
the train on the second or third succeeding rail-circuits, and in such event the 
Connecting circuits and circuit-breakers affecting that end would be omitted." 

It will be noted that the structure of the claim, besides having nor- 
mally-closed rail-circuits and normally-open signal-circuits, embodies 
a normally-open circuit-closer made by the armature of the magnet and 
back contact together with a normally-closed circuit-breaker made by 
the armature and the magnet at its front contact. When a train is on 
each rail-circuit the signal immediately goes to clear or safety, and cor- 
respondingly a signal blade to the rear of the train goes to danger, 
preventing its clearance for following trains. It will not be necessary 
to recount the many différent instrumentales by which the succes- 
sive opérations of the signaling are accomplished. In my judgment the 
defendant's system, though constructed somewhat difïerently, is never- 
theless readable upon the claim. 

The défendant contends that the System employed by it is râdically 
différent from that of complainant, that the spécifie claim of the pat- 
ent is the only conception of the patentée, and that his home and dis- 
tant signais are entirely dépendent upon a unitary structure with sig- 
nais having separate circuits; that the defendant's signais which are 
not mounted on the same post are in a séries in the same circuit ; that 
its signais are set to safety by the train upon the third or fourth sec- 
tion in advance, while in the patent in suit the blade drops to safety 
by the train when it is in the block preceding the signal post; that in 
defendant's system the distant signal sets to safety after the home 
signal, while in that of complainant the home signais are at safety 
after the distant. A further distinction insisted upon is that two nor- 
mally-open circuit-closers in the Wilson device co-operate in the same 
séries, while iri defendant's the signais shift to safety by a normally- 
open circuit-closer in the signal-circuit, and that some of the signais 
are placed to safety owing to a circuit-closer in the shunt circuit which 
contracts the primary circuit; that defendant's method of duplicating 
the signal is différent ; and, finally, that the patent is devoid of showing 
a duplicatable system. A complète description of defendant's appara- 
tus based on Wagner diagram No. 41, and taken from complainant's 
brief, follows: 

"The home signal and its distant signal are controlled by a signaling-circuit 
energlzed by the battery B, this signaling-circuit being held normaliy open at 
the circuit-closer, b. The signais stand normaliy at danger, and remain in that 
position at ail times except when actuated to give a clear indication to an ap- 
proaching train. The rail-circuits are ail normaliy closed; and in the part of 
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defendant's circuits shown in tins diagram each block is diviiled into three 
intereonnected rail-circuits. When the approaching train is on the rail-circuit 
C2, which extends for 2,800 feet in rear of the distant signal DSo, its wheels 
and axles shunt the relay. 7c, of that rail-circuit and thereby close tlie normal- 
ly-open circuit-closer, b, thereby closing the normally open signaling-cireuit, if 
the track ahead is clear of trains. The first resuit of the closing of the sig- 
na ling-eireuit is that the home signal IIS5 goes to clear. but this niovement to 
clear varies the résistance of the signaling-circnit by the closing of a short 
branch through the contact, d, so that the distant signal is nioved to clear 
position. Tlius the closing of the normally-open circuit-closer, b, causes a clear 
indication of the home signal, if the conditions of traffic permit a clear indica- 
tion, and also causes a clear indication of the distant signal if the home signal 
has cleared. The one normally-open signaling-circnit effects both opérations, 
and the proximate cause of the clear indications of the signais is the closing of 
the normally-open circuit-closer, b. 

"Considering now the distant signal DS3, we flnd that when the train is oh 
the rail-circuit D next succeeding the rail-circuit (.'2, its wheels and axles 
shunt the relay 11 of the rail-circuit D, and open the normally-closed eircuit- 
breaker, f, with the resuit that the distant signal is nioved to and held at the 
danger position so that it eaunot clear. for a t'ollowing train. 

"The home signal is not nioved to danger until the train reaches it, and 
the armature movement which opens the normally-closed eircuit-breaker, f, 
to put the distant signal to danger, also closes a normally-open circuit-closer, 
a, to continue tlie clear indications of the home signal. This circuit-closer, a, 
closes a normally-open branch of tlie signaling-cireuit, excluding tlie distant sig- 
nal. As the train proceeds through the block between the distant signal and 
the home signal, thèse signaling conditions are maintained. the passage of the 
train successively over the intereonnected rail-circuits of the block continuing 
the de-energized condition of the relay. 11, of the rail-circuit D through nor- 
ally-closed circuit-breakers, each located in a rail-circuit in rear and controlled 
by the relay, of the rail-circuit in advance, so that the présence of the train 
upon the rail-circuit D2, which is immediately in rear of the home signal, 
shunts the relay of the rail-circuit D2, and thereby ma intains the de-energized 
condition of the relay, 31, with conséquent closed condition of tlie normally- 
open circuit-closer, a, and conséquent clear indication of the home signal HS5. 
When the train is upon the rail-circuit E, which is immediately in advance of 
the home signal, and next succeeds the rail-circuit 1)2, it shunts the relay, 
14, of the rail-circuit B, and opens the normally-closed eircuit-breaker, e, where- 
by the home signal is nioved to and held at the danger position so that it ean- 
not clear for a following train." 

The rail-circuits in the defendant's device likewise operate to protect 
the rear of the train and to clear the ahead signal, as in the apparatus 
of complainant: 

"When a train is on the rail-circuit C2, it causes the home signal IIS5 to 
give a clear indication and the distant signal DS3 to give a clear indication, 
and it prevents a clear indication of tlie home signal IIS1 and distant signal 
DSI. When a train is on the rail-circuit D, it causes the home signal HS5 to 
give a clear indication, and it prevents a clear indication of the distant signal 
DS3 and home signal HS3, and also of the distant signal DSI. When the 
train is on the rail-circuit Dl, its effect is exactly the same as when on the 
rail-circuit D, causing a clear indication of one signal ahead, and preventing 
a clear indication of three signais in rear. When the train is on rail-circuit 
D2, it causes the home signal HS7, home signal IIS5, and distant signal DS5 
to give clear indications, and prevents a clear indication of home signal HS;5, 
distant signal DS3, and distant signal DSI. When the train is on the rail- 
circuit E, it causes the home signal HS7 to give a clear indication, and pre- 
vents a clear indication of the home signal HS5, distant signal DS5, and dis- 
tant signal DS3." 

The diagram in évidence of defendant's structure indicating the 
combination of circuits and apparatus for operating home and distant 
signais with numerical références is herewith reproduced. 
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The éléments of the claim in contro- 
versy are at présent in defendant's Sys- 
tem, and in my judgment they are op- 
erated to produce the double function 
of clearing to safety ahead and to dan- 
ger in the rear of the train. In the 
patent to Westinghouse, No. 360,638, of 
April 5, 1887, for a normal safety home 
and distant signal System, the same end 
is not achieved as in the patent in suit. 
True, it shows normally-closed rail-cir- 
cuits, but the spécification does not 
indicate that such circuits could be 
functionally used as normally-open sig- 
nal-circuits of the normal danger type 
of signais. Nor do I think, for the rea- 
son already dwelt upon, that changes 
and altérations from the Westinghouse 
normal safety System to the System in 
suit was obvious to the skilled in the 
art. That the home and distant signais 
of the défendant are mounted on the 
same post as in the Westinghouse pat- 
ent is inconsequential, since such varia- 
tion from the patent in suit neverthe- 
less enables the distant signal to be 
functionally operated by taking the 
substance of the Wilson invention. 

The next important point is that the 
claim in terms is limited by the words 
"substantially as and for the purpose 
set forth" to the device illustrated in 
^ : the drawing' and specifically described 
in the spécification. Concededly the 
patent is for a block-signaling System, 
and it may be supposed, in view of the 
primary character of the patent, that it 
includes a stretch of track protected by 
a successive number of blocks. In fact, 
the broad claim, as allowed without ob- 
jection or criticism by the patent office, 
plainly is for a combination of a séries 
of a specified type of signaling-circuits 
and rail-circuits in a block-signaling de- 
vice. It is shovvn, as has been indicat- 
ed, that when the différent éléments 
were combined as set forth in the spéc- 
ification and claim they co-operated 
with one another and with the rail and 
and signal circuits to create a block Sys- 
tem which presumably included protection for a multiplicity of track 
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sections. Such co-operation of old éléments imparted a new method 
of opération producing a new and highly meritorious resuit, and there- 
fore the authorities cited to show that a mère duplication of parts is 
not invention hâve no application. The défendant has appropriated 
the invention owned by the complainant, and the installations com- 
plained of in the bill were not infringements of claim 1. 

A decree for injunction and accounting may be entered. The de- 
fendant in its brief has objected to paying the entire expenses of tak- 
ing the rebuttal testimony given on behalf of the complainant. Com- 
plainant's record contains much repetitious, if not irrelevant, testi- 
mony, and the large number of drawings and exhibits were not neces- 
sary to a complète présentation or understanding of the questions in- 
volved. Therefore, it is thought proper that the complainant should 
pay a portion of the costs and disbursements, the amount which it 
shall pay to be determined upon settlement of the decree. 



SCHMERTZ WIRE-GLASS CO. et al. v. PITTSBURGH PLATE-GLASS CO. 
(Circuit Court, W. D. Pemisylvania. February 5, 1909.) 

No. 24. 

1. Patents (§ 32S*) — Invention— Process and Mechanism for Making Wike- 

Glass. 

The Schmertz patents, No. 791,217 and reissue No. 12,443 (original No. 
791,216), eaeh for a process and mechanism for making wire-srlass. were 
not anticipated, and disclose invention and merit of a high order. Bach 
uses two rolls, and produces a double sheet rolled simultaneously and 
progressively, and having the wire net imbedded between the two parts ; 
the principal différence being that in the former the wire is fed between 
the two rolls, and in the latter in advance of the leading roll. The result- 
ing product may be polished, and has developed the manufacture of wire 
plate glass as a commercial product. Both patents also held infringed. 

[Ed. Note. — For other cases, see Patents, Dec. Dig. § 328.*] 

2. Patents (§ 114*)— Suit to Obtain Issuance. 

The fact that pending a suit under Rev. St. § 4915 (U. S. Comp. St. 1901, 
p. 3392), between two applicants for patents, tbe interests of the two liti- 
gants is united, does not deprive the court of jurisdiction to proceed to a 
decree adjudging the right of the prior inventer to a patent. 

[Ed. Note. — For other cases, see Patents, Dec. Dig. § 114.*] 

3. Patents (§ 114*)— Suit to Obtain Issuance— Abandonnent. 

Mère delay in the prosecution of a suit brought under Rev. St. § 4915 
(TJ. S. Comp. St. 1901, p. 3392), to obtain the issuance of a patent, inci- 
dent to the death of the complainant and which is aequiesced in by the 
adverse party, will not operate as an abandonment or preclude the court 
from reviving and proceeding with the suit on application of complainant's 
administrator. 

[Ed. Note. — For other cases, see Patents, Dec. Dig. § 114.* 
Abandonment of invention, see note to Hayes-Young Tie Plate Co. v. 
St. Louis Transit Co., 70 C. C. A. 6.] 

In Equity. Suit for infringement of letters patent No. 791,217 and 
reissue No. 12,443 (original No. 791,216), each for a process and 

*For other cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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mechanism for making wire-glass, granted to Edmund C. Schmertz. 
On final hearing. 

Wm. L. Pierce and Pierce & Barber (Drury W. Cooper, Thomas 
W. Bakewell, and Arthur J. Baldwin, of counsel), for complainants. 

Christy & Christy (George H. Christy, Bayard H. Christy, and 
Frederick P. Fish, of counsel), for défendant. 

BUFFINGTON, Circuit Judge. This case concerns a compara- 
tively new article of commerce called "wire-glass," which is a sheet 
of plate glass having imbedded in its center a fine wire-web. This 
web strengthens the sheet and prevents its being shattered by fire or 
■a blow. Rough wire-glass is cast in two varieties, one adapted for 
polishing, the other not. Unpolished wire-glass is used for skylight 
and area purposes. Polished, or wire-glass plate, is used as ordinary 
plate glass iri large buildings for window lights. In addition to win- 
dow-light service, however, wire-glass plate, by reason of its imbedded 
mesh, serves the further purpose of an iron shutter. It is thus a pro- 
tection against entry and a fire retardant. A just estimate of the radi- 
cal différence between rough, unground, sheet glass and polished plate 
glass recognizes the qualities which permit the one and forbid the 
other to be polished. One is limited to coarser use and smaller prïce, 
while the other may be applied to higher and wider uses and com- 
mands better priées. An appréciation of thèse important manufactur- 
ing and commercial factors is essential to a just estimate of the pat- 
ents hère involved. It follows, therefore, that the use of the generic 
term "wire-glass" as alikè applicable to the development of both 
rough, but unpolishable, wire-glass, and rough, but polishable, glass 
is misleading. Ail wire-glass is, when it cornes from the casting table, 
rough glass. The rough glass proper ends its development at that 
point and passes to the uses to which it is limited. The other, while 
it is of course adapted to like uses, has the higher possibility of being 
ground and polished and thus reaching the condition of polished plate, 
with the superadded qualities which flow from the imbedded nettîng. 
To displace blown glass in window lighting, the plate-glass manu- 
facturer was forced to produce a very thin sheet of plate. This was 
împerative to get light-weight windows to raise, and also for economy 
of space and cost in counterweighting. The extra weight of plate 
over blown glass virtually forbade the use of cheap iron balances and 
necessitated more expensive lead ones. Thest factors of cost and 
space determined the choice of plate or blown glass in buildings, and, 
as the height of buildings and window space grew, plate thinness 
became a greater factor in widening the use of plate. This condition 
was met by the production of very thin plates, and as a resuit they 
hâve largely supërseded blown glass in both private and public build- 
ings where the use of the heavy plate of the old art would hâve been 
impossible. But with this use of a light, thin plate in modem tall 
buildings a greater danger from fire became apparent, for thèse light 
sheets were shattered by fire; and pièces, falling from heights, made 
them very dangerous to firemen. It therefore became apparent, after 
rough wire-glass was successfully made, that, if the wire mesh could 
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be so regularly and centrally imbedded in a thin sheet as not to prevent 
its being ground and polished, a new and valuable factor of utility and 
safety could be embodied in modem construction. But it vvas equally 
clear that, if at any point of the sheet any single part of the wire came 
near either surface so that its strand would be bared by grinding, the 
sheet could not be polished. 

Novv the first thought in connection with this art is that, when the 
idea of making wire-glass is once suggested, the manufacture must 
be very simple; in other words, that the inventive thought, if one 
exists, consists in the conception of wire-glass. Casting tables and 
rollers for smoothing glass are old. The casting of sheets of rough 
glass is obviously simple, and grinding and polishing a developed 
process. What, then, more simple than to cast a sheet, then lay a 
web of wire netting upon it, and on the two pour and cast a second 
sheet? And that such should be the first impression is quite natural, 
for this was the idea and practice for years of the whole glass art, and 
it found expression in the patent development of three foreign coun- 
tries and in the name "European process." But expérience, as we 
shall see, proved that this seemingly simple method did not and could 
not produce wire-glass, and that even rough wire-glass was only a 
hoped-for product, until, in 1892, Shuman, an experienced American 
glassman, solved the rough-glass part of the wire-glass problem in a 
totally différent way. And as Shuman's invention was a step in the 
development of rough, unpolishable wire-glass, which culminated in 
Schmertz's polishable wire-glass and in the new commercial article 
of wire plate, it is necessary, in order to understand Schmertz's final 
development, that Shuman's partial development be clearly grasped. 
In his device Shuman discarded the theory of sandwiching the wire 
netting between two sheets cast at différent times, or, indeed, of using 
two sheets at ail. He conceived the idea of forcing the web into the 
body of a single sheet and then closing up the scars caused by this 
insertion. His machine was a long table mounted on and heated by 
a furnace and provided with three rollers above it. Molten glass was 
poured on this hot table and pressed to the desired thickness of the 
sheet by a front, plain-faced roll. A second or rib roll, engaging the 
netting delivered in a chute back of the first roll, then pressed such 
netting, in a waving, uneven line, into the body of the sheet. The 
third roll, which was plain-faced, followed and covered the openings 
made by the insertion of the wire. Shuman's patents for machine 
and process were sustained in the Circuit Court of Appeals, Seventh 
Circuit, in Streator Cathedral Glass Co. v. Wire-Glass Co., 97 Fed. 
950, 38 C. C. A. 573, Mr. Justice Brown, of the Suprême Court, sit- 
ting and delivering the opinion. It was there said Shuman's process 
involved "not merely the function of a mechanical device, but certain 
elemental action. * * * It is, in fact, a séries of acts performed 
with molten glass and wire-gauze, by which they are transformed 
into a separate manufacture, within the définition of a process patent 
in Cochrane v. Deener, 94 U. S. 780, 24 L- Ed. 139"; and it was held 
the proper subject of a process patent. The relation of Shuman's 
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invention to the practical commercial origin of wire-glass was stated 
by Justice Brown: 

"The Shuman patent was evidently the first practicable method of making 
wire-glass, and appears to hâve attracted a good deal of attention in tins and 
other countries, and various medals were awarded to the inventor." 

Judge Jenkins, in a concurring opinion, says : 

"Others * * * had conceived the thought of wire-glass, and provided 
certain means for the manufacture ; but they never achieved success, or point- 
ed out any practical means for its accomplishment. There was no wire-glass 
in use or upon the market, either in Europe or in this country, when Shu- 
man oti*ained his patent. Charging hini, as we must, with knowledge of the 
prior arc, he was not the first to conceive the idea of wire-glass, but was the 
first to make it possible." 

Thèse judicial findings that the prior wire-glass art was theory and 
had produced no practical results restâte the estimate of the commercial 
and scientific world. The Franklin Institute of Philadelphia, in award- 
ing a medal to Shuman, in the report of its committee said (volume 
187, No. 819) : 

"In conclusion, they find that the process and machine of Mr. Shuman not 
only représenta a marked advance upon ail prevtous efforts in the class of 
Inventions to whieh they relate, but also. that they meet for th? first time, in 
this branch of the arts, the requirements of a practically operative method and 
means of manufacture." 

The Iron Age, November 24, 1892, says : 

"The idea of making a strong combination of wire and glass is said to hâve 
had its inception some years ago in England, but it never seenis to hâve gone 
beyond the région of experiment,; although some small panes, not more than 
one foot square, of an imperfect kind, were made, but the material never ob- 
tained récognition as an article of commerce on account of the great cost of 
production and limitation in the size of the sheets. It remained for an Ameri- 
can to carriy out the idea to a. practical issue: Frank Shuman, after patient 
and exhaustive experiments, has overcome the initial difflculties, and is now 
able to make sheets of wire-glass by a process of his own, of any desired 
size or thickness and of perfecit consistency, at a cost which will bring it with- 
ln the reach of ail who now use ordinary glass." 

And to the same effect are the Scientific American, November 5, 
1892; Paris Revue Industrielle, April 8, 1893; Encyclopedia Britan- 
nica, vol. 5, p. 3173. 1 

Now the contention of the complainant is that Schmertz, the 
patentée in suit, was the originator of polishable wire-glass, as Shu- 

i While lt is not in évidence, we find confirmation of this view in a book 
published in 1900 by Lippincott & Co., entitled "The Wonders of Modem Mech- 
anism," by Charles Henry Oochrane. The author, after discussing in an arti- 
cle entitled "Wire Netting in Glass," and finding English, French, and German 
patents nonefficient, says: "Mr. Shuman was not the first to think of em- 
bedding the wire in glass, but he was the first to concoct a method of imbed- 
ding it that was commercially practical. * * * The Shuman patents, for 
there were two of them, simultaneously issued under date of September 20, 
1892, are the only United States patents granted for wire-glass up to that 
time, and constitute one of those rare instances of a process springing full- 
fledged and practical in a very short space of time to a most profitable and 
usef ul business. For the invention of a practical method of making wire-glass, 
Mr. Shuman received the John Scott legacy and premium medal from the 
Franklin Institute in Philadelphia in 1893." 



SCHMERTZ WIRE-GLASS 00. V. PITTSBURGH PLATE-GLASS CO. 77 

man had been of rough, ribbed, unpolishable wire-glass. On the 
other hand, it is claimed the Schmertz patents are void by reason of 
the disclosures of the art prior to Shuman. In support of this con- 
tention there are cited 20 British, 4 French, 4 German, and 41 Amer- 
ican patents; 3 publications alleged to disclose the art, and 13 prior 
practices thereof . Thèse hâve ail been examined, and the patents were 
each discussed in détail as a part of this opinion. In view of the facts 
that, as stated above, both in judicial opinions in winch we concur, 
and in contemporaneous literature, the wire-glass art had its first 
practical development in Shuman, we hâve omitted a discussion of the 
prior art which we made and but for the length of this opinion had 
purposed to insert. We content ourselves with saying the number 
of références and citations prove almost too much. It is simply in- 
credible that if Schmertz's process was disclosed by any or ail of 
thèse références covering, as they do, a period of almost 50 years, 
the commercial production of wire-glass would not hâve followed. 
Indeed, the very fact that there was so much literature and inventive 
effort in the art without practical resuit is persuasive that its ultimate 
solution was invention of a high order. The truth.is that, plausible 
as prior patent disclosures often seem, and useful as they are to ac- 
curately define and justly limit the area of subséquent inventive effort, 
it may be accepted as a gênerai truth that if they resulted in no prac- 
tical development they lacked some élément which the successful 
patent they are alleged to anticipate possessed. Accepting, therefore, 
Shuman's process as the then zénith of the wire-glass art, it was found 
that, meritorious as it was in producing rough wire-glass, it was open 
to objections which, when Schmertz disclosed his invention, led to the 
total abandonment of Shuman's process. The defects of Shuman were 
that his process was a one-sheet pour and the web was imbedded by 
fracturing that sheet. As we hâve seen, the first roll flattened the 
pour into a single sheet. As this came from the roll, it was exposed 
to the air and the rapid hardening of a surface unprotected by a 
second pour. This produced what is known in the glass art as a skin. 
Now this skin was ruptured both by the ribs of the second roll and 
by the meshes of the web as it was forced through it. The scars 
thus made were not effaced by the third roll. A glass skin when, once 
ruptured cannot be restored in clearness, and Shuman's process, there- 
fore, did not produce clear, unmarked glass suitable for polishing. It 
showed longitudinal lines made by the fracture of the skin by the roll- 
ribs and also cross-markings made by the wire mesh. Thèse gave to 
Shuman's product the name "Caramel" glass. The chill to which the 
single sheet of the Shuman process was subjected in its treatment by 
three roll s restricted its output to sheets of about eight feet. In longer 
ones the third roll could not clear out the hardened lumps and rough- 
ness made by the mesh and rib-roll. 

In this state of the art Schmertz took up the problem of making 
a wire-glass suitable for polishing, and applied for two patents, each 
containing process and apparatus claims. In his spécifications, which 
are practically identical, Schmertz cites the Shuman process as the 
then recognized method of making wire-glass. His language is singu- 
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larly clear in stating the defects of Shuman's process and the exact 
object he himself had in view. He says: 

. "The purposes of my invention, generally stated, are to devise a certain coro- 
bïnation of apparatus and such changes in the process of manufacturais wire- 
glass as will produce a glass with brllliant top surface instead of rough and 
dull ; also, to preveut the glass becoming overchilled in making, so that it 
will not be excessively hard. Wire-glass as it is now actually manufactured 
in this country is made in the following manner: ïhe glass is poured upon 
the usual casting-bed and a roller pulled over the saine, developing a sheet 
of glass of substantially the thickness of the final product. Back of this roll- 
er, which is sometimes termed the 'smoothing-roller,' wire-gauze is f ed upon 
the top of the sheet thus formed from a chute or other suitable device. A sec- 
ond corrugated roller now passes over the wire-gauze and the sheet of glass, 
and by its rihs deeply indents the wire-gauze in the body of the sheet. A third 
smooth flnishing roller now travels over the sheet thus corrugated and gives 
a finish to the top of the sheet. Some of the objections to this method are 
thèse: ïhe action of the three rollers chills the top surface of the glass ex- 
cessively bef ore it can be transf erred to the annealing-kiln. The resuit is that 
the glass becomes unduly hard and is difflcult to eut. It is a serious task to 
eut wire-glass when made under the best conditions, and this extra hardening 
aggravâtes the situation ; but another and more important objection to the 
method just described lies in the rough top surface produced. The flrst or 
leading roll gives a smooth finish to the top of the glass; but this is imme- 
dlately ruined by the passage of the corrugated roll in the opération of forc- 
ing the wire down into the body of the sheet. This smooth finish is never 
regained, for although the third roller will efflciently smooth down any éléva- 
tions on the surface of the glass it will not perfectly transf er the surplus glass 
to the dépressions and fill them up with a perfect weld. An examination, 
therefore, of glass made by this process will disclose fine channels running 
across the surface which has been uppermost in the process. Thèse channels 
roughen the surface, making it appear dull and lusterless, and greatly impair 
its appearance. The unevenness of the surface again adds to the trouble in 
cutting the article, as the diamond will not traversé it with the same ease as 
a polished surface. I proceed upon a radically différent theory of forming the 
product, and secure a sheet with brilliant top surface, and also one which is 
as readily eut as is possible with composite articles of this character." 
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His apparatus is shown in the accompanying eut taken from patent 
No. 791,217, that in reissue No. 12,443 on No. 791,216, being the 
same, save that the wire netting is fed in advance of the first roll. 
He describes the eut as follows : 

"In the accompanying drawings, which make part of this application, 2 is 
the ordinary casting table, having the usual racks, 33, on its longitudinal edges. 
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44 are the hand wheels, which by pinions, 55, advance the leading roll, 6, 
which raay be either sniooth or corrugated, and secondary roll, 7. Thèse rolls 
rest upon trangs, 88, and preferably one-fourth inch In height, and which dé- 
termine the thickness of the glass, subject to a spécial provision in the lead- 
ing roll hereinafter described. 99 are the guides which fix the widtli of the 
sheet and are puslied ahead by the rolls. 10, 10, are the rods Connecting the 
right and left hand guides"— 

and states that ail the above mechanism is old and well known. He 
then proceeds : 

"11 is a chute for wire, 12, located at the rear of the flrst roll. The lead- 
ing roll, 6, nus its ends, 13, 13, recessed, preferably one-eighth of an inch, so 
that thebody of the roll is left one-eighth of an inch above the bed of the 
table, while the body of the second roll is one-fourth of an inch above the bed." 

The spécification then proceeds : 

"The opération of the device is as follows: A ladleful or suitable amount of 
glass is poured upon the table in advance of the leading roll, and the leading 
roll moved forward. In practice the leading end of the sheet thus forined is 
discarded as made of chilled glass. Therefore I do not commence to feed the 
wire down the chute until the flrst roll has made a sheet of glass sufflciently 
long to project about 18 inches back of the wire-chute. At this stage the wire 
is fed down upon the top of the sheet, and flnally lies flat upon the same, as 
shown in Fig. 5. As the forward or dead end of the sheet of glass moves near 
the rear roll, I inake a second casting upon said dead end, that the imperfect 
ends of the two sheets may coïncide, and thus economize material. The rear 
roll advancing crushes down this second casting and forces the same over and 
through the wire-gauze, flrmly welding the material in the second casting 
to the wire-gauze and to the flrst sheet, and flrmly unitiDg the three com- 
ponent parts. A brilliantly polished top surface is imparted to the product 
by the passage of the second roll, and the wire is left substantially in the 
center of the finished sheet, whose thickness will be the height of the rear roll- 
er above the bed of the table. The top sheet haviug oui y one roller traversing 
it will not become so chilled as where two or more rolls pass over it, and es- 
pecially where one is a corrugated roll throwing the glass up in ridges. My in- 
vention is distinguished from the art as practiced in this country not only by 
the superior quality of the product, but as well by the following features, ei- 
ther singly or in combination, viz., by the use of two rolls instead of three or 
more, by the formation of an original sheet a fraction of the desired thickness, 
feeding the wire upon the top surface of said sheet, and subséquent welding 
to both wire and original sheet of a top sheet with unbroken surface forined 
from a second casting while the flrst sheet is being completed." 

Thèse extracts taken from patent No. 791,217 are illustrative as 
-well of his reissue No. 12,443 of patent No. 791,216, the différence be- 
ing that the latter has a pre-roll, instead of the post-roll, wire feed of 
No. 791,217. 

It is alleged that Schmertz's statement of the art was inadéquate 
and misleading. We cannot agrée thereto. He rightly described the 
Shuman process as the only practical prior process, and his state- 
ment in that regard accords with the conclusion subsequently reached 
by Mr. Justice Brown and Judge Jenkins. Moreover, had Schmertz 
meant to conceal from the Patent Office knowledge of the unsuccess- 
ful European method, it would not hâve availed him, for the French 
inventor Appert, patent No. 608,096, with whom he was at once in- 
volved in interférence, called attention both to it and Shuman's prac- 
tice, saying: 
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"The importance and value for varieras purposes of glass reiuforced by a 
metallic trellis or net work embodied therein are well understood and need 
not hère be set forth. It has theref ore been very désirable to discover a pro- 
cess whieh, while admitting of the production of such article under conditions 
analogous to those attending the manufacture of ordlnary rolled glass, and 
consequently at a moderate priée, would préserve ail the essential qualities of 
limpidity and transparency of the glass without reducing its résistance or in- 
creasing its fragility. Attempts in this direction were made in 18S6, when 
it was proposed to place a metallic trellis or network between two glass plates 
and unité the latter. That attempt, however, was unsuccessful, as the prod- 
uct possessed neither homogeneity nor cohésion. In 1892, it was proposed to 
obtain the desired resuit by forcing into the body of molten glass a metallic 
network or trellis. The chief dimculties attending this process are that a net- 
ting of light wires (such as it is very important to use, so as not to impair the 
essential properties of transparency and limpidity) could not be forced in that 
manner into the body of the glass, and that it is not easy by this plan to im- 
bed the rettine regularly and at the proper uniform distance from the sur- 
faces of the sheet." 

We take this occasion, now that Appert has been mentioned, to say 
that a clear appréhension of his patent becomes necessary to a proper 
construction of the claims of Schmertz's patents. The statement of 
the Schmertz reissue, No. 12,443, is : 

"Desiring to correct by reissue the accident and mistake whereby claims 
constituting the issues of a certain interférence and covering broadly the in- 
vention common to the patents of Schmertz, No. 791,216 and No. 791,217, and 
the patent of Léon Appert, No. 608,098, were omitted from the spécification 
of said patent No. 791,216, what is claimed is — " 

Both Schmertz and Appert, who were working toward the same end 
at the same time, took the same process path. Like Schmertz, Appert 
discarded the three-roll, one-sheet process of Shuman and adopted a 
two-roll, two-sheet process, wherein the two sheets were simultane- 
ously formed with the wire web between them. The principle of 
simultaneity is clearly brought ont by Appert's spécification. Appert 
states that his process — 

"is characterized by the contiuuous and progressive formation of two layers 
of molten glass and the simultaneous introduction between them of the me- 
tallic trellis or net work, and the compression of the whole into a solid, uni- 
form, and homogeneous body or sheet. The simultaneous formation of the 
two layers, with the fabric inelosed between them, and the progressive forma- 
tion of the complète product make my invention practical, successful, and 
economical, and distinguishes it from the processes referred to above." 

L,ater, in speaking of the rolling of the first pour of glass, he says : 

"As soon as the opération has f airly comrnenced, a fresh quantity of molten 
glass is poured between rollers, B, C, at 'c' This batch of glass in its turn 
is rolled down upon that first. poured, becoming perfectly united to it, and 
forming a homogeneous sheet of glass of the definite dimensions desired. 
Thus the opération continues progressively." 

It will be seen that the process of simultaneously pouring the first 
pour, rolling it, placing the netting upon it, and progressively fol- 
lowing with and rolling the second pour were what was referred to in 
the reissue as "the invention common to the patents of Schmertz 
No. 791,216 and No. 791,217, and the patent of Léon Appert No. 
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608,096." Thèse features were embodied in Appert's process claim 
as follows: 

"(1) The process of making sheets of glass with a metallic trellis imbedded 
thereln, said process consisting in pouring and rolling ont a layer of glass, 
simultaneously applying the trellis to the surface thereof, pouring a second 
layer of glass upon the trellis and rolling the same, the opération being car- 
ried on progressively, substantially as described." 

In this regard the two inventions agreed, but in the control of the 
wire netting they differed radically. Briefly stated, Appert initially 
and before any glass was poured fixed and stretched his wire in a 
position in which it ultimately remained after his wire-glass was 
made. It will thus be seen his was not a feeding opération during the 
glass making, and instead of the wire-web being fed to the glass the 
glass was, so to speak, fed to both sides of the wire. This is clearly 
shown in the accompanying eut, where the wire is held down at one end 
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and at the proper horizontal plane by the hook, a, and the rule, r, and 
held up at the other end and at the proper horizontal plane by the 
spool, A, and the wheel, B, which is mounted on rails to détermine the 
thickness of the lower sheet. In this tense, fixed, and predetermined 
horizontal position the wire netting has the glass fed to it from be- 
neath by the first and from above by the second pour. So also with re- 
spect to the web in Shuman. The horizontal location of the web was 
rigidly fixed by the depth of the roll rib by which it was carried and 
imbedded in the sheet. It will thus be seen that in both Shuman and 
Appert there was no feeding whatever in the sensé that the feed af- 
fected the possible final horizontal location of the web, but, on the 
contrary, in both such location was predeterminately fixed by other 
than feeding mechanism, and the feed was the mère source of supply. 
In Schmertz, however, we find the feed itself is the controlling factor 
in determining the ultimate horizontal location of the web, and in this 
feature, w.hich was his disclosure, and in the simultaneity and pro- 
gressiveness which he had in comrrion with Appert, lie the éléments 
168 F.— 6 
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\vhich made his process the signal success it is. Indeed, through this 
protracted litigation, we hâve seen no reason to change the view we 
took of Schmertz's process when it first came before us in Schmertz 
v. Appert (C. C.) 144 Fed. 117, where we said: 

"Appert and Schmertz seem to hâve been working at substantially the 
same period in developing the wire-glass process; the former In France, the 
latter in America. It related to easting rough plate glass for skylight and 
other purposes, haviug a wire mesh imbedded in its center. This had been 
done by what was known as the "European method," which consisted of first 
easting the lower part of the plate, then plaeing the wire mesh upon it, then 
easting the upper part thereon. The difficulty with that process was that the 
plate when finished consisted of two separate strata, the lower of which had 
so far congealed or solidifled before the upper half was cast that the two 
would not unité and form a homogeneous whole. The resuit was they separat- 
ed or split. Schmertz's invention consisted in a process and means to apply 
the same ; whereby the opération which roJled the lower section of the plate 
to the desired thinness slmultaneously deposited thereon the wire mesh. Iin- 
mediately thereafter the top layer was poured, and a roller followed, which 
reduced the sheet to the desired thickness. The speed of the opération was 
such that, ihstead of two separate plates or layers Seing pressed together, the 
two layers united to form a homogeneous whole." 

It will, of course, be noted that the originality of Schmertz with re- 
lation to his feed consisted not in its location, viz., pre-roll, as in 
patent No. 12,443, or post-roll, as in No. 791,217, for Appert's source 
of wire supply was pre-roll, and Shuman's was post-roll, but in the 
nature of his feed, which was one where the lower end or tip of the 
web dépends over the lower end of support in a position to be caught 
between the two forming layers of glass. He for the first time dis- 
closed, in combination with difïerently recessed two-roll simultaneity 
and progressive working, a feed which itself and during the easting 
opération determined the horizontal location of the web. It was rather 
to seek to describe this supplying feed by a generic name than to re- 
strict the patentée that the Patent Office referred to it as a by-gravity 
feed to contradistinguish it from Shuman's and Appert's methods of 
rigid wire fixation. Such being the case, it follows that the présence 
of this term in the claims of No. 791,217, for they are not found in the 
reissue of No. 791,216, is not of itself a warrant for restricting the 
claims of such reissue to the narrow limits of a mère improvement, 
but rather as a generic term which was intended to efïectuate the de- 
clared purpose of the Patent Office, viz., to grant claims "covering 
broadly the invention common to the patents of Schmertz * * * 
and Appert." The ultimate outeome of the interférence between thèse 
two resulted in the grant of the Schmertz patents in suit in the pro- 
ceedings hereafter noted in Schmertz v. Appert (C. C.) 144 Fed. 115. 
On thèse devices, patent No. 791,217, which showed a device for post- 
roll feeding, claims as follows were granted : 

"(1) In the manufacture of wire-glass, the combination of a table, a leading 
roll, a second finishing-roll, and means for introducing the wire by gravity 
between said leading and flnishing rolls. 

"(2) In the manufacture of wire-glass, the combination of a table, a leading 
roll with recessed ends, a flnishing-roll whose body is higher from the bed 
of the table than the body of the leading roll ; and means for introducing the 
wire by gravity between said leading and flnishing rolls. 
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"(3) An improvement in the process of manufaeturing wire-glass, which con- 
sists in rolling a sheet of glass of less thickness than the ultimate product 
required, simultaneously feeding by gravity wire upon the top of said sheet at 
the rear of the leading roll, and rolling a second sheet of glass upon said 
original sheet and the wire, simultaneously imbedding the wire and finishing 
the sheet. 

"(4) An improvement in the process of manufaeturing wire-glass, whieh con- 
sists in rolling a sheet of glass of about half the ultimate thickness required. 
simultaneously feeding by gravity wire upon the top of said sheet at the rear 
of the leading roll and rolling a second sheet of glass upon said original sheet 
and the wire, simultaneously imbedding the wire and finishing the sheet." 

It will be noteci that ail of said daims hâve limitations confining 
them to post-roll feeding. And on patent No. 791,216 (reissue No. 
12,44:3), which showed apparatus for pre-roll feed, claims (hère in- 
volved) as f ollows were granted : 

"(1) The process of making glass sheets with wire inclosed therein, consist- 
ing in simultaneously forming a layer of glass and introducing wire thereto, 
and completing the sheet by forming another layer upon the flrst layer of 
glass, the process being carried on progressive! y. 

"(2) An apparatus for making sheets of glass with wire inclosed therein, 
consisting of a table, a leading roll to roll a layer of glass, means to support and 
lntroduce wire to the said layer, a second roll, behind the leading roll, to form 
a layer of glass on the flrst or underneath layer, the periphery of the second 
roll being higher above the table than that of the leading roll, and the two 
rolls being far enough apart to allow the glass for the second or upper layer 
to be poured between them." 

"(6) An improvement in the process of manufaeturing wire-glass, which con- 
sista in rolling a sheet of glass of less thickness than the ultimate product re- 
quired. simultaneously forcing wire upon said sheet, and forming a second, 
sheet of glass upon said flrst sheet. 

"(T) An improvement in the process of manufaeturing wire-glass which con- 
sls'ts in rolling a sheet of glass of about half the ultimate thickness required, 
simultaneously with the formation of said sheet, forcing wire in said sheet and 
forming a second sheet upon said flrst sheet." 

It will be noted that process claim 1 contains no limitation as to 
whether the introduction of the wire-web is pre or post roll. 

Under the process of Schmertz, wire-glass has been manufactured 
in great quantifies. Moreover, it has been found that by using the 
post-roll process a glass fit to grind and polish was produced. In 
this respect the Schmertz process brought into being — that is, in 
polished wire-glass — a new commercial article, viz., wire plate. Not 
only has a new article been produced, but the rapidity and synchro- 
nous character of Schmertz's process rendered it possible to make 
much larger sheets, substantially 160 inches long and 50 inches wide. 
The complainant company has cast some twenty-six million feet of 
this glass of which a million and a half feet were afterwards polish- 
ed. As an outeome of this process, polished wire-glass has also creat- 
ed a new article of commerce, a glass fire retardant. It was found 
to hâve remarkable capacity to resist fire, so that no matter how direct- 
ly the flame impinged on it, or how intense the heat, the glass, though 
it cracked, did not allow flame or smoke to pass through it. Even 
when attacked by fire, the glass resisted intact a fire stream of 60 
pounds per square inch pressure. The resuit has been its large use in 
modem high buildings where window risk is great, since it, in effect, 
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serves the purpose of a shutter. Its use in elevator-cage service is 
now a factor in fire protection, since it prevents fire getting in the 
elevator shaft and making it a draft shaft to aid in the destruction of 
a building. The length of this opinion preclndes a statement in détail 
of the benefits arising from the introduction of this new article which 
our reading of this entire record has disclosed. An examination of 
the prior art in the record has further satisfied us Schmertz first dis- 
closed the process and apparatus by which the remarkable develop- 
ment of wire plate came about. The' effective feature of Schmertz's 
process is the practically synchronaus- or simultaneous character of 
his differently-recessed two-roll, two-sheet process, coupled with a 
successful wire feed. Molten glass responds very quickly to changes 
in heat conditions, and such changes render impossible results that 
might hâve been obtained an instant before. The fragile character of 
the wire web, the intense heat to which it is subjected, its readiness 
to kink, if not kept taut enough, and its readiness to stretch out of 
form, if subjected to tension, make the introduction of the web to the 
sheets a most délicate opération, and one in which the slightest de- 
iparture from a perfect feed results in imperfect product. Tension 
.distorts the web, and kinking brings a loop near the surface which 
prevents the sheet being polished. Schmertz obtained his product 
by an apparatus adapted to effectuatë sucha synchronous process and 
a perfect feed, and a study of the various patents satisfies us. that 
none of the various prior patentées disclosed in the making of wire- 
glass the necessity of simultaneous treatment, which in connection, be 
it observed, with suitable mechanism to effectuatë both it and a perfect 
feed, made Schmertz's process successful. Thèse _ essential features 
in combination are lacking in the alleged anticipations. 

We next corne to the question of infringement. This is charged 
in two différent machines of the respondent. In one of thèse we hâve 
a movable table above which are two fixed rolls so mounted that the 
forward one rolls a sheet of approximately one-half, and the other 
the whole, thickness desired. A wire web, the length of the desired 
sheet, is eut and held horizontally suspended between the rolls by 
four corner magnets. Somewhat in advance of the second roll is a 
cross-rod, which, with one in a corresponding position at the rear of 
the forward roll, keeps the wire web from coming in contact with the 
glass when the web is dropped by the release of the magnets. The 
forward end of the table being in position near the forward roll, a 
pour is made and the table advanced. As the table moves, the forward 
roll presses a sheet of one-half the thickness, which is carried forward 
toward the second roll. In this passage heat radiation from the sheet 
and contact with the air is lessened by a horizontal iron jacket which 
practically covers the whole sheet. As the sheet nears the second roll 
the magnets which hold the suspended web release and drop the web 
on the sheet, save where it is kept from contact therewith by the 
cross-rods. The second pour is then made in advance of the second 
roll, and on the part of the web in advance of the cross-rod, and as 
the table advances this stationary cross-rod lifts up the wire as it 
approaches, arid drops or feeds it down on the going sheet in front 
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of the second pour. In this way the wire web is, without tension, 
distortion, or kinking, drawn up and dropped, and by such feed is 
located both vertically and horizontally in the sheet. The jacket mean- 
while conserves the heat, and a sheet is prochiced suitable for polish- 
ing. It is clear to us that this process embodies every élément of the 
process claim of the reissue patent. It simultaneously pours a layer 
of glass and introduces the wire thereto, and it complètes the sheet by 
forming another layer upon the first, the whole being carried on pro- 
gressively. It will be observed that the claims of reissue No. 12,443 
hâve no limitation as to whether the wire is introduced in advance of 
the first roll or between both rolls, but in point of fact the method of 
feeding over the cross-rod in respondent's device is a by-gravity chute 
feed such as is found in the claims of patent No. 791,217. The ac- 
companying sketch, in connection with Fig. 6 of the reissue patent, 
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shows that the fall of the web from respondent's cross-rod as the 
table passes along is the same as the fall from the feed point at the 
foot of Schmertz's chute. The drop from the cross-rod is a feed by 
gravity at that point, and that is where it is ail-important. It will 
thus be seen the machine embodies ail the features of the first claim 
of No. 791,217, viz., a leading roll, a second finishing roll, and means 
for introducing the wire by gravity between them. We are therefore 
of opinion that this machine infringes claims 1, 2, 6, and 7 of the re- 
issue, and claims 1, 2, 3, and 4 of patent No. 791,217. 

The other machine is of a différent type in form, but, when sub- 
stance and not mère form is considered, it will be found to appropriate 
and reproduce the substance of Schmertz's device. This appropria- 
tion, to our mind, consists in transposing the flat, forward movement 
of a flat table surface into the circular surface of a revolving roll. 
The différence between rolling a sheet of glass with a roller on a flat 
table and rolling it between two rollers is not as great as the différence 
in ironing a linen sheet between a hand iron and a table and ironing 
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it between two rolls of a mangle. In the accompanying eut of re- 
spondent's other device there are three rollers, A, B, and C. As we 
analyze the apparatus, C is the leading roll, A the second roll, and 




B the table roll or common base for the action of the other two rolls 
upon it. The wire-web cornes down the chute, W, and is fed by drop- 
ping froni D to V at a point between the leading roll, C, and the sec- 
ond roll, A. In the process the first pour, U, is made at the bite of 
the leading roll, C, and the table roll, B. The former is so spaced 
frôm the table roll as to roll the sheet of one-half the thickness desired. 
As this sheet, resting on the table roll, is carried toward the bite of 
the second roll, A, it meets the wire web which drops down over 
the tension roll, D, and the second pour, Z, being made, the lower 
half of the sheet is formed, and the wire is centrally imbedded by the 
action of the second roll, A, upon the table roll, B. The wire web 
coming down the chute, W, is deflected by the roll, C, and retarded: 
by the upward movement of that roll as pressure is exerted by the 
tension roll, D, But from D to the glass the feed, when not unduly 
restrainedabove, is clearly one by gravity. 

Now to us it is clear that, mutatis mutandis, the plane surface of 
a moving table being transferred to the periphery of a revolving roll, 
the apparatus is, in substance, transposed form, and identity of func- 
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lion and resuit, but the device of Schmertz. Had such a machine 
existed before Schmertz, it would hâve been the work, not of an in- 
venter, but of a clever designer to hâve laid the periphery of the table 
roll on a movable table and made the first and second rolls operate 
on it. If we are right in finding that wire-plate is a new commercial 
product, and that the Schmertz process produced it, then the fruits 
of that really great invention should not be frittered away by ap- 
propriations of its substance through a transfer of function to a mère 
differing but alternative mode of application. We are therefore of 
opinion that this device infringes the first, second, sixth, and seventh 
claims of the reissue and the first, second, third, and fourth claims of 
patent No. 791,217. 

It is contended, however, that the patents in suit are invalid, that the 
proceedings in Appert v. Brownsville Company (C. C.) 144 Fed. 
117, was not an adverse one, and therefore the decree of the court 
therëin directing the Commissioner of Patents to issue thèse patents to 
Schmertz was void. We hâve carefully reconsidered that case, and see 
no reason to differ from the conclusion there reached. Before the 
decree was entered the fact was fully and f rankly made known to the. 
court that after the suit was brought the ownership of the Appert 
patent had been acquired by the adverse party. It will be observed 
the jurisdiction of the Circuit Court as originally invoked was un- 
doubted. Appert filed a bill against Schmertz, charging infringe- 
ment of his, Àppert's, patent No. 608,096. Its jurisdiction was equally 
clear when it entertained under Rev. St. § 4915, a cross-bill by 
Schmertz, the defeated party in interférence with Appert, to decree the 
issue of a patent in his favor. Butterworth v. Hoe, 112 U. S. 50, 5 
Sup. Ct. 25, 28 L. Ed. 656; Butler v. Shaw (C. C.) 21 Fed. 321; 
Wheaton v. Kendall (C. C.) 85 Fed. 666; Bernardin v. Northall 
(C. C.) 77 Fed. 849. When, therefore, the court made its final decree, 
it was in a case wherein jurisdiction had been rightly acquired. It 
is alleged, however, that, when the two contending interests were 
united, the court should hâve dismissed the bill. We cannot so hold. 
The fact that there is no adverse interest of record does not deprive 
the inventer of the benefit of the statute. Indeed, provision for such 
a contingency is made in the statute, the only requirement being that 
when such a proceeding is begun notice shall be given to the Com- 
missioner of Patents. While it is true that after the merger of the 
two interests some additional testimony was taken, yet this testimony 
was only corroborative to the main, substantial proofs which were 
taken when Appert and Schmertz were most hotly contesting the in- 
terférence, and which testimony had been passed upon by the Com- 
missioner of Patents and on which he held Schmertz was entitled to 
patents. The court, therefore, having before it the testimony taken 
adversely, and finding the Commissioner of Patents (who under the 
statute was to be notified in limine had there been no adverse parties) 
had already considered such proofs and decided in favor of Schmertz, 
proceeded to reconsider that proof and the additional corroborative 
testimony, and made a decree directing the Schmertz patents issue. 
In effect, the Circuit Court simply ordered the Commissioner to do 
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what he had already decided to do, and would hâve done had he not 
been prevented by the action of the Court of Appeals of the District 
of Columbia. We saw no reason to difïer from the décision of the 
Commissioner of Patents upon the facts. Nor do we now, and while. 
as stated, there was additional testimony taken in the Circuit Court 
after the adverse interests were merged, yet the correctness of that 
testimony is not now challenged by the respondents by themselves 
calling thèse witnesses in the présent case or asking that they appear 
and submit to cross-examination. The Department, pursuant to it3 
holdings as to the dates of foreign patents — De Farranti v. Westing- 
house, 52 O. G. 457 ; Appert v. Parker, 74 O. G. 1587 ; American Bell 
Téléphone Co. v. Cushman (C. C.) 57 Fed. 842; Id., 65 O. G. 135— 
holding that January 12, 1894, the date of issue of Appert's French 
patent, and not October 19, 1893, the date of the application, was the 
date Schmertz must anticipate, we did not deem it necessary in our 
opinion to go back of the former date, and we now feel that such date, 
and not October 19, 1893, is the one we should follow until the Su- 
prême Court shall déclare this departmental construction not the true 
one. To do otherwise would be to unsettle a practice on which paten* 
tees and the public hâve acted. Presumably it is correct, and should 
not be lightly disturbed. We find no compelling reason to départ 
from it. In the présent case, however, we hâve critically considered 
the proofs Schmertz made in the adverse interférence proceedings 
in the way of earlier sketches whose authenticity is not questioned. 
Thèse show that at their dates, in some cases prior to October 1893, 
Schmertz had a clear conception of the invention covered by his pat- 
ents. Schmertz in the fall of 1892 had obtained copies of Shuman's 
patents, and during the summer shut-down of his own plant from 
May 1, to July 7, 1893, took up the study of wire-glass, which was 
then attracting attention through Shuman's development. This is 
corroborated by Schmertz's copy of Shuman's patent No. 483,020, 
bearing the stamp of its purchase in October, 1892. On this patent 
are sketches of apparatus suitable for carrying out Schmertz's process, 
and which Schmertz says he drew thereon during this shut-down of 
1893. Thèse sketches show on the first page a roll recessed to fix the 
thickness of the sheet, and on the following page a table, two rolls 
of différent recess, a chute for introducing wire in advance of the 
leading roll, and two pours, one in advance of each roll. Beneath 
it is written the query, "Will glass made this way weld perfectly?" 
This shows the device was intended to make glass, and the inquiry 
shows that Schmertz was keenly alive to the weak point of the Euro- 
pean process. Schmertz also placed a sketch of his device at that time 
on the Shuman patent No. 483,021, which differed from the former 
sketch in that he there followed Shuman in introducing his wire mesh 
between the rolls instead of in advance of the leading roll as in the 
former sketch. At the same time he made a sketch on the Brogan 
and Mallock patent No. 370,177, which he had also obtained the pre- 
ceding October. This sketch, made by changing a figure of that pat- 
ent, clearly discloses an apparatus for the practice of his process. 
There are a table, two rolls, and a chute marked "wire netting," and 
beneath are thèse suggestive descriptive notes : 
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"Last roll Is nearer table than second roll. A ladle of glass is cast before 
each roll, and wire nettlng fed to the glass In advance of the flrst roll. Wlr« 
netting will be at top of sheet, and castlng will cover it up. Will it make 

lappy glass?" 

This last inquiry is to the same effect as the prior inquiry in référ- 
ence to welding, and, like it, goes to the very point wherein the Euro- 
pean theory was faulty. Thèse conceptions of the inventions were 
followed by other sketches, explanations of his process to others, and 
actual réduction to practice within the six months following. Thus 
on a December stock sheet of his company Schmertz made a sketch 
between December 2d and 9th, which clearly discloses his device in the 
alternative form of introducing the web in advance of the leading 
roll and between the two. And on the January trial balance sheet 
of his firm he placed a sketch which showed the gênerai form of ap- 
paratus disclosed in the preceding sketches, with the modification that 
in them the rolls were drawn over the glass by hand, while this last 
sketch showed a modification for use of machinery. It will therefore 
be seen that on the strength of the testimony alone, which was ad- 
versely taken in the Patent Office, the court was warranted in finding 
priority to Schmertz over Appert, and that the efficacy of that testi- 
mony as a basis of relief was not destroyed by the fact that the in- 
terests of Appert later ceased to be adverse. 

But the further défense is made that the application for the patent 
in suit and the invention set forth therein were abandoned by their 
owners, so that no valid patents could be taken. The delay in ques- 
tion was from the date of Schmertz's death in October, 1898, until 
the fall of 1902, when his administrator began proceedings in revivor. 
That matter was heard by the late Judge Acheson, and evidently an 
order of revivor must hâve been made by him, although none can now 
be found, since in the opinion of Schmertz v. Appert, supra, we re- 
cited: "The cross-bill was duly revived in favor of his administrator." 
We see no reason why this patent should be declared void on the 
ground of abandonment. The cross-bill in the Circuit Court for a 
decree for the issue of a patent to Schmertz was a case of original 
equity jurisdiction. It was brought within two years from the déci- 
sion of the Court of Appeals of the District of Columbia, and did not 
involve the fatal delay of Gandy v. Marble, 122 U. S. 432, 7 Sup. 
Ct. 1290, 30 h. Ed. 1223. The action once begun became subject to 
the practice and proceedings incident to equity. It will be noted that 
the jurisdiction of the Circuit Court was originally invoked on Ap- 
pert's bill charging infringement, and the litigants remained hostile 
'until March 27, 1903. From the death of Schmertz, the Appert in- 
terest, the complainant in the original suit, and the respondent in the 
cross-bill — and they were the only parties in interest, and the judg- 
ment in the case could not bind third parties. Butler v. Shaw (C. 
C.) 21 Fed. 321 — took no step to dismiss the cross-bill or to prose- 
cute the suit. There was no bad faith in the delay. Moreover, there 
is no provision in Rev. St. § 4915 (U. S. Comp. St. 1901, p. 3392), 
in référence to delay in procédure, and that in Rev. St. § 4894 (U. 
S. Comp. St. 1901, p. 3384), is a delay "after any action therein, of 
which notice shall hâve been given to the applicant." Of such ac- 
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tion, or of such notice, there was none in this case. When, therefore, 
in the fall of 1902, the Schmertz interest began its proceeding to re- 
vive, Appert was in no position to charge delay to the other side. 
They were the first to move, and, as between the litigants, the court 
was certainly justified in reviving the cross-bill in favor of Schmertz's 
administrator. Delay after suit is begun, vvhich is acquiesced in by 
both parties, is quite différent from delay by one party before suit 
brought. Moreover, a revivor is not a new suit, but a mère continu- 
ation of the original suit, and ôrdinarily a matter of right. Fitz- 
patrick y. Domingo, 14 Fed. 216; Hone v. Dillon (C. C.) 29 Fed. 
465 ; Clarke v. Matthewson, 12 Pét. 164, 9 L,. Ed. 1041. In addition 
thereto, the delay can fairly be attributed to other causes than to an 
intent to abandon. Schmertz left a widow and minor children. The 
difficulties incident to a prosecutiori of the claims of Schmertz were 
such as might well lead to delay. The widow was advised by lier 
relatives and friends not to undertake further prosecution of the pro- 
ceeding; the opposing interest was a powerful concern, and had en- 
listed the service of able counsel ; and yet, during ail that time, she 
certainly did no positive thing, or did her adversaries put her in a posi- 
tion where she was required to do anything, to évidence her intent. 
Moreover — and this fact is not without significance — no rights of third 
parties intervened. As matters stood, Appert had prevailed in the 
interférence, and held his patent with its claims covering Schmertz's 
process, so that no one could practice it meanwhile. It has not been 
shown that the rights of any third parties intervened during this 
period of fnutUal inaction. We are therefore of opinion this défense 
cannot prevail. 

In conclusion, we may say that careful considération of this case 
has impressed us with the novelty and value of Schmertz's invention. 
It opened up a new and broad field of activity. It brought success 
out of 50 years of futile effort and recognized failure. We fulfill the 
intent and spirit of the patent laws in affording patent protection to 
this, in our judgment, highly meritorious invention. 



MISSISSIPPI WIRE-GLASS CO. v. PITTSBURGH PLATE-GLASS CO. 

(Circuit Court, W. D. Pennsylvania. February 5, 1909.) 

No. 25. 

Patents (§ 328*)— Novelty— Machine and Metiiod for Making Wire-Glass. 
The Baldwin patents, No. 800,131, for a machine for making wire-glass, 
and No. 847,637, for a method of making wire-glass, are void for lack of 
patentable novelty, in view of the prior art. 
[Ed. Note. — For other cases, see Patents, Dec. Dig. § 328.*] 

In Equity. 

Kerr, Page, Cooper & Hayward (Thomas B. Kerr, Thomas W. 
Bakewell, and Drury W. Cooper, of counsel), for complainant. 

Christy & Christy (Bayard H. Christy, Ceorge H. Christy, and 
Frederick P. Fish, of counsel), for défendant. 

•For other cases see saine topic & § numbjsh in Dec. & Am. Digs. 1907 to date, & Rep'r Inflexea 
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BUFFINGTON, Circuit Judge. In this case the complainant 
charges infringement of letters patent No. 800,131, granted September 
26, 1905, to Arthur J. Baldwin, for a machine for making wire-glass, 
and patent No. 847,637, granted Mardi 19, 1907, for a method of 
making wire-glass. The machine patent is for a structure so near 
akin to the respondent's table-roll machine, which we hâve considered 
in an opinion filed herewith, in a case between thèse same parties, 
that, if we are correct in our estimate of that machine, this patent is 
void for lack of patentable novelty. 

As to the method patent, we are clear that, in view of the patents 
of Schmertz, Appert, and Shuman, it lacks patentable novelty. 

Let a decree be drawn accordingly dismissing the bill. 



WESTINGHOUSE ELECTRIC & MFG. CO. v. ALLIS-CHALMERS 

CO. et al. 

(Circuit Court, D. New Jersey. February 25, 1909.) 

Patents (§ 259*) — Infringement by Corporation— Contributobï Infringe- 
ment. 

The fact alone that a majority of the stock of a corporation charged 
with infringement of a patent is owned by auother corporation, which ex- 
ercises sueh eontrol only as is incident to such stock ownership by the 
élection of its own offlcers as directors, etc., does not render the latter cor- 
poration chargeable as a contributory infringer. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. § 400; Dec. Dig. § 
259.* 

Contributory infringement of patents, see notes to Edison Electric Light 
Co. v. Peninsular Light, Power & Heat Co.. 43 C. C. A. 485 ; JSolian Co. v. 
Harry H. Juelg Co., 8C C. C. A. 206.] 

In Equity. On final hearing. 

Kerr, Page, Cooper & Hayward, for complainant. 
Clifton V. Edwards and Thomas F. Sheridan, for défendant Allis- 
Chalmers Company. 

IvANNING, District Judge. This is a patent suit for injunction and 
accounting because of alleged infringement. The complainant owns 
patent No. 606,015, for an improvement in Systems of electrical dis- 
tribution and régulation, granted to it June SI, 1898, upon the assign- 
ment of the inventor, Benjamin G. Lamme. The two défendants nam- 
ed in the bill of complaint are the Allis-Chalmers Company and the 
Bullock Electric Manufacturing Company. The latter is an Ohio 
corporation, and has neither been served with process nor appeared 
in the suit. The case is therefore prosecuted against the Allis-Chalm- 
ers Company only. 

The bill charges, and the answer of the Allis-Chalmers Company 
admits, that in March, 1904, that company became the owner of a 
majority of the capital stock of the Bullock Electric Manufacturing 
Company. It also charges that some of the directors of the Allis- 

♦For other cases see same topic & § numbeiî in Dec. & An. Digs. 1907 to date, & Rep'r Indexes 
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Chalmers Company are directors of the Bullock Company, that the 
Allis-Chalmers Company controls the acts of the Bullock Company, 
and that the Allis-Chalmers Company advertises that its electrical de- 
partment comprises the plant of, and that it will continue to manu- 
facture the product of, the Bullock Company. The answer of the 
Allis-Chalmers Company admits that some of its directors are directors 
bî the Bullock Company, that it has advertised that the business of 
the Bullock Company is operated by the Bullock Company as the 
electrical department of the Allis-Chalmers Company's business, and 
that it will continue to manufacture the product of the Bullock Com- 
pany ; but it dénies that it controls the Bullock Company "save as it 
is lawfully entitled thereto as the holder of such majority of stock." 

The only infringement referred to in the complainant's briefs or 
proofs is the one founded on a sale by the Bullock Company to the 
Merchants' Heat & L,ight Company of Indianapolis, in April, 1904, 
of certain machinery said to embody the invention of the complainant's 
patent. 

The ownership of a majority of the capital stock of the Bullock 
Company by the Allis-Chalmers Company, the fact that some persons 
— how many does not appear — are members of the two boards of 
directors, and the fact that the Allis-Chalmers Company advertises that 
its electrical department is operated by, and that it will continue to 
manufacture the product of, the Bullock Company, taken with the 
averment that it does not in any wise control the Bullock Company, 
except as it lawfully may as a majority stockholder thereof, are not 
admissions, that the Allis-Chalmers Company controls the Bullock 
Company in any such manner as to justify a conclusion that it is guilty 
either of direct or contributory infringement. The admissions of the 
answer are the only proofs on this point. Where individuals, who are 
officers or stockholders of a corporation, are made codefendants with 
their corporation in a suit for the infringement of a patent, a decree 
for injunction and an accounting will not issue against them individual- 
ly, where the corporation is solvent and they hâve not as individuals 
violated, or are not threatening to violate, the complainant's patent 
rights. Howard v. St. Paul Plow Works (C. C.) 35 Fed. 743. In 
Ambler v. Choteau, 107 U. S. 586, 1 Sup. Ct. 556, 27 L,. Ed. 322, Mr. 
Chief Justice Waite said : 

"If an account of profits is wanted, and an injunction against the further 
use of the patented inventions under the transfère from Whipple & Dickerson, 
then the suit should hâve been against the Missouri corporation in its cor- 
porate capacity, and not against a part only of its stockholders and directors 
individually." 

To the same effect are Mergenthaler Linotype Co. v. Ridder (C. C.) 
65 Fed. 854, and Bowers v. Atlantic G. & P. Co. (C. C.) 104 Fed. 888. 

In the application of the rule of law on this point, I can see no rea- 
son for distinguishing between corporate and individual stockholders. 
If the admissions of the Allis-Chalmers Company's answer, or the 
proofs submitted, were sufficient to show that company to be a joint 
tort-feasor with the Bullock Company, it might be necessary to con- 
sider other questions presented by the record. On the présent proofs, 
I think the complainant has failed to show, even on the assumption 
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that the patent in suit is valid and that it has been infringed, any lia- 

bility on the part of the Allis-Chalmers Company. 
The bill will therefore be dismissed, with costs. 



In re ALDRIDGE. 
(District Court, N. D. New York. February 26, 1909.) 

1. Bankbtjptcy (§ 407*) — Disouabge— Grodnds fob Refusai,— Debts Cbeated 

by Fai.se Statemekts. 

To debar a bankrupt from a discharge under Bankr. Act July 1, 1898. 
e. 541, § 14b (3), 30 Stat. 550 (U. S. Conip. St. 1901, p. 3427), as amended 
by Act Feb. 5, 1903, c. 487, § 4, 32 Stat. 797 (U. S. Conip. St. Supp. 1907, 
p. 1026), on the gronnd that lie "obtained property on crédit from any 
person upon a materially false stateinent in writing made to such person 
for the purpose of obtaining such property on crédit," it is not necessary 
that the property should hâve been obtained for himself or for his beneflt, 
but if it was obtained on his crédit as principal or surety, and such crédit 
was induced by his materially false statement in writing made for the 
purpose, the case is within the statute. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 407.*] 

2. Bankruptcy (§ 407*) — Dischabge— Gbounds fok Refusai.— Debts Cbeated 

by False Statements. 

A stateinent in writing by means of which a bankrupt obtained property 
on crédit, in order to be within Bankr. Act July 1, 1898, c. 541, § 14b (3), 
30 Stat. 550 (U. S. Comp. St. 1901, p. 3427), as amended by Act Feb. 5, 
1903, c. 487, § 4, 32 Stat. 797 (U. S. Comp. St. Supp. 1907, p. 1026), which 
debars him from a discharge if ne obtained property on crédit by means 
of a materially false statement "made * * * for the purpose of ob- 
taining such property on crédit," need not necessarily hâve been written 
nor signed by the bankrupt himself, nor by one who knew it to be false, 
but if the bankrupt obtained such statement from another with the design 
of so using it, and, knowing it to be materially false, used it for thé 
purpose and with the effect of obtaining the property on crédit, he is 
within the statute, altnough the statement may hâve been made and 
signed in good faith by one who believed it to be true. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 407.*] 

In Bankruptcy. Application by objecting creditors for an order 
overruling the exceptions filed by the bankrupt to the report and find- 
ings of Wm. P. Badger, Esq., référée in bankruptcy, and which rec- 
ommends that a discharge be denied, and denying a discharge to the 
above-named bankrupt, Millard F. Aldridge. 

Seth S. Allen, for objecting creditors. 
S. L. Wheeler, for bankrupt. 

RAY, District Judge. The spécifications of objection to a discharge 
of the bankrupt must be regarded as sufficient. They were neither 
demurred to as insufficient, nor was any motion made for an order 
requiring them to be made more definite and certain. Rule 12 of this 
court requires that the spécifications of objection, if deemed insuffi- 
cient or uncertain, shall be questioned and their sufficiency determined 
by motion or demurrer, "in default whereof such spécifications shall 
be deemed sufficient to présent the questions suggested thereby." This 

•For other easeB see same topic & S numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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rule became necessary to prevent the practice of going to trial on the 
hearing after the case was referred, and then, when the report came 
before the court, if adverse to the bankrupt, raising the question of 
the sufficiency of the spécifications of objection. The rule is ad- 
hered to; but the spécifications were sufEcient to give notice of the 
points presented and relied on by the objecting creditors. The issues 
were clearly presented before the référée. 

The important question is, was the évidence before the référée suf- 
ficient to justify the finding and holding that the bankrupt, Millard 
F. Aldridge, had offended against subdivision 3, § 14b, of the bank- 
ruptcy act of July 1, 1898, c. 541, 30 Stat. 550 (U. S. Comp. St. 1901, 
p. 3427), as amended February 5, 1903 (Act Feb. 5, 1903, c. 487, § 
4, 32 Stat. 797 [U. S. Comp. St. Supp. 1907, p. 1026]), and which 
provides that a discharge shall be denied if the bankrupt has "obtained 
property on crédit from any person upon a materially false statement 
in writing made to such person for the purpose of obtaining such 
property on crédit"? 

This ground for refusing a discharge was introduced into the law 
by the amendatory act of 1903. What does it mean? Must the writ- 
ten statement be actually made by or signed by the bankrupt in person, 
or some one authorized to sign his name? Or is it sumcient if thé 
bankrupt induces or procures some other person to make the materially 
false statement in writing, such other person signing his own name 
thereto, the bankrupt obtaining and procuring the statement with the 
design of using it "for the purpose of obtaining such property on 
crédit," and then so actually and successfully using it? Also, is it 
essential that the person who wrote and signed the statement with 
his own name at the instigation or request of the bankrupt should hâve 
known it was false? Also, if the statement expresses the opinion or 
state of mind of the writer and signer as to the financial standing 
and ability of the person so obtaining and using it, and that opinion 
and state of mind were induced by the acts and words of the person 
procuring and intending to use the statement, and that person also 
knows that the opinion expressed in the statement is entirely unfound- 
ed and incorrect and the state of mind an entirely mistaken one, but 
such person having obtained the statement, nevertheless uses it success- 
fully to obtain property of a third person on crédit, and thereby mis- 
leads and deceives the seller into giving crédit, is this obtaining prop- 
erty on crédit from a person on a materially false statement in writing 
made to such person for the purpose of obtaining such property on 
crédit? Again, must the statement be used by the one in whose favor 
it is written to obtain the property for himself? 

In September, 1906, the bankrupt, Millard F. Aldridge, and his 
brother, Herbert W. Aldridge, were, and for some time had been, 
more or less connected in business or business transactions. Both 
were insolvent. Herbert W. Aldridge was substantially worthless 
and had no crédit. Millard F. Aldridge was actually insolvent, and 
he knew it. He had owned, and then, by most people, was supposed 
to own, considérable quite valuable real estate and property, but he 
had disposed of it, quite largely to his wife, and he was doing business 
for her as her agent. This was not generally known. It is évident 
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from the évidence and cifcumstànces and conduct of thèse men that 
shortly prior to September 26, 1906, thèse brothers conceived the 
idea of purchasi'ng a large amount of property on crédit, and, probably, 
without intending to pay for it. Herbert W. Aldridge was to pur- 
chase the property, and Millard F. Aldridge was to indorse his notes. 
On or about September 26, 1906, Millard F. Aldridge, the bankrupt, 
having in mind the purchase of property by his said brother on crédit, 
and expecting he himself would be the indorser on his paper, went to 
John M. Wever, the vice président of the Merchants' National Bank 
of Plattsburgh, N. Y., and requested Wever to write him a recom- 
mend. He did not disclose to Wever that he had parted with his 
property. Pursuant to such request Wever wrote, signed, and deliver- 
ed or sent to Aldridge a letter of which the following is a copy : 

; "The Merchants' National Bank, Plattsburgh, N. Y., Sept. 20, '06. 
"To Whom It May Concern. 

"Dear Sir: We take pleasure in stating that we hâve done business with 
Mr. M. F. Aldridge of Chazy, N. Y., for about 20 years and hâve always found 
him to be a very satisfactory custonier in every particular. We believe him 
to be good for any contract he will make and hâve no doubt lie is worth 
$10,000 and upwards. 

"Yours Resp. John M. Wever, V. P." 

He obtained such letter or recommend for the purpose and with 
the intention of having its contents communicated to persons with 
whom he and his brother should deal, and for the purpose of using 
it to procure crédit for his brother in purchasing goods, and crédit 
for himself as indorser for his brother on paper to be given in payment 
for such goods ; in short, to enable his brother and himself to obtain 
goods or property on crédit. He knew that Wever did not understand 
his actual financial condition or situation. He knew that he was not 
worth $10,000 or any sum. He knew that Wever wrote under a mis- 
apprehension of the facts, and that the letter would give to any one 
who read it the idea and impression that he, Millard F. Aldridge, was 
worth $10,000, and he intended that it should. He knew that, on its 
face, such letter represented, and in effect stated, that he was worth 
that sum, and he knew that, considered and construed as a statement 
of his financial condition, it was a misleading and false statement and 
représentation. On receiving the letter, Millard F. Aldridge delivered 
it to his brother, Herbert W. Aldridge, for him to use in obtaining 
property and crédit therefor, with Millard F. Aldridge as indorser 
on his notes to be given in payment. Herbert W. Aldridge knew the 
financial condition of his brother and the falsity of the représentation 
contained in the letter. 

On the 17th day of October, 1906, said Herbert W. Aldridge wrote 
to Hickstein Piano Company of Auburn, N. Y., a letter of which the 
following is a copy : 

"Chazy, Clinton Co., N. Y., Oct. 17, 1906. 
"Hickstein Piano Co., Auburn, N. Y. 

"Gents: Yours of Oct. llth reeeived and noted. I ara favorably impressed 
with description and cuts of your pianos and if we can corne together on 
ternis &c. we can do some business. 

"I shall want to buy on four mos. time and will furnish bank référence. I 
bave been doing business hère for a nuinber of years in a sinall way and now 
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hâve Mr. M. F. Aldridge assoclated with me financlaïïy, whose crédit and 
flnaneial ability is Al and times are good hère and as I hâve an extended ter- 
ritory I feel that I am justified in extending my business. . 

"Mr. M. F. Aldrldge will endorse my' notes at 4 mos. 

"Let me hear from you at an early date that I may know what to do in the 
matter. 

"Tours truly, H. W. Aldridge. 

"P. S. The Wegemen piano is sold in this territory by Malone & Burling- 
ton Agts. and I would like to hâve an instrument that I can say is made in the 
same city and your Union label would be a strong taklng point. H. W. A." 

Shortly thereafter he forwarded the Wever letter to said company, 
intending it as a représentation to said company of the financial con- 
dition and responsibility of his brother. A f ew days thereafter an 
agent of said company, one John H. Anderson, went to Chazy, N. Y., 
where the Aldridges resided, and had interviews with both in regard 
to selling pianos to Herbert W. Aldridge. Anderson had the Wever 
letter with him and showed it to Millard F. Aldridge, the brother 
being présent, who read it to Anderson. On the strength of the rep- 
résentations contained in said Wever letter and relying thereon, and 
at the request of said brothers Aldridge, said Anderson, as agent of 
and representing said Hickstein Piano Company, then and there sold 
to said Herbert W. Aldridge 12 pianos on crédit, agreeing to take the 
notes of Herbert W. Aldridge in payment therefor, on the agreement 
and understanding that said Millard F. Aldridge would indorse same. 
The pianos were delivered, and the notes, indorsed by said Mil- 
lard F. Aldridge, were given and accepted. in payment. Said Ander- 
son, in making such sale and extending such crédit, believed the state- 
ments contained in said Wever letter, and that Millard F. Aldridge 
was worth $10,000, and relied thereon, and would not hâve made such 
sale, or extended such crédit, or delivered such property, but for the 
statements contained in such Wever letter. The notes were not paid ; 
Herbert W. Aldridge was and is worthless, and Millard F. Aldridge 
was then insolvent, and is now bankrupt seeking a discharge. 

The référée has found and reported the facts, and finds that in 
said transaction said Millard F. Aldridge, the bankrupt, "obtained 
property on crédit from said Hickstein Piano Company upon a ma- 
terially false statement in writing made to said Hickstein Piano Com- 
pany for the purpose of obtaining such property on crédit." The 
éléments of actual and intentional fraud and deceit were both présent. 
The statement presented and used, and which was the inducing cause 
that procured the Hickstein Piano Company to sell and part with its 
property to Herbert W. Aldridge on the crédit of Millard F. Aldridge 
— that is, on^ crédit — was in writing. Millard F. Aldridge took an 
active part in securing the sale and delivery of the property and ex- 
tension of crédit. He took an active part in obtaining the property on 
crédit, not for himself, however, but for his brother. He obtained 
the property for his brother, but on his own crédit, on a statement in 
writing, which statement induced the parting with the property and the 
extension of the crédit therefor, made for the purpose of obtaining 
such property on crédit. I think it immaterial that the property was 
obtained by Millard F. Aldridge for the brother as the vendee. I 
think it immaterial that the written statement was written and signed 
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by the vice président of the bank, Wever. In re Goodhile (D. C.) 
130 Fed. 782. The statement was made to "whom it may concern," 
and it was shown and actually delivered to the piano company by 
thèse brothers Aldridge for the purpose of obtaining the property on 
crédit. Was.this written statement a "materially false statement"? 
It was material. Was it false? Millard F. Aldridge knew that it con- 
veyed to any one who should read it the impression, and gave such 
person the understanding, that he, Aldridge, was worth the sum of 
$10,000, and he intended that it should. By presenting it to the piano 
company, he made it his own statement. He, in effect, said, "Hère is 
the opinion and estimate of a banker who knows me as to the value 
of my property and my pecuniary responsibility, and it is true and 
correct. I présent it for your considération in extending crédit to my 
brother for pianos on the strength of my indorsement. It tells you 
my financial condition and responsibility." He knew he had no prop- 
erty, but took no measure to undeceive Anderson or inform him of 
the truth. 

A false statement in writing, like a false pretense, "may be made 
either expressly or by implication." And "so the form of words in 
which the pretense is couched is immaterial ; if they are intended to 
create and do create the impression that défendant is making a rep- 
résentation as to a présent or past fact, the pretense is within the 
statute." 19 Cyc. 401 ; Lesser v. People, 73 N. Y. 78, 81 ; Maley v. 
State, 31 Ind. 192; State v. Fooks, 65 Iowa, 196, 452, 21 N. W. 561, 
773; Commonwealth v. Hulbert, 12 Metc. (Mass.) 446; State v. Den- 
nis, 80 Mo. 589. 

The Wever statement is more than a mère expression of opinion. 
It is a statement that "we, the bank, hâve done business with him for 
20 years, and -hâve always found him a satisfactory customer"; that 
is, honest, prompt, and responsible. They believe him to be good ; 
that is, responsible, as the owner of property, for any contract he will 
make, and "hâve no doubt he is worth $10,000 and upwards." This 
is a direct statement that they hâve knowledge of his business methods 
and financial condition and estimate the value of his property at$10,- 
000. This is what the statement means. This is the idea plainly con- 
veyed. When Millard F. Aldridge delivered this written statement to 
his brother to deliver to the piano company, and later read it to its 
agent without qualifying it, except to say he did not think he was 
worth $10,000, he adopted and ratified it as his own statement in 
writing, and upon it obtained the property. Presented and read by 
Aldridge, it was a material and a totally false statement. 

It is, of course, possible to construe subdivision 3 of section 14b 
of the bankruptcy act, as amended, to mean that the property must 
hâve been obtained by the bankrupt for his own use or benefit, to 
swell or benefit his own estate ; and that the written statement used 
to obtain such property must hâve been one made by the bankrupt 
himself or under his direction, so that the written statement itself was 
in fact his composition, and his expression made to the person of 
whom the property is obtained and for the purpose of obtaining it. 
But the section does not so read, and would not, in my judgment, 
serve the purpose for which intended should we give it such a narrow, 
168 F.— 7 
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arïd Strict construction. The words "from âny person" and "made 
to such person" eannot hâve been intended to mean that obtaining the 
property from 1 an agent of the owner by means of a "materially false 
statement in writing" is not within the act. The Words "obtained 
property," and "obtaining such property on crédit," do not mean that 
the property must hâve been obtained for "the use or. benefit of the 
one obtaining it. I think that if a bankrupt has obtained property 
from another person for a third persott, on his own crédit (that of 
the bankrupt), upon a materially false statement in writing made to 
that "other person" for that purpose, he is to be denied a discharge. 
If A., now a bankrupt seeking a discharge, as indorser on a note given 
by B., as maker, in payment for property obtained from C. for B. 
by A., is owing C., and C. was induced by A. to part with such prop- 
erty to B. and accept such note relying on A^s indorsement, and A. 
at the time of obtaining such property made a materially false state- 
ment in writing to C, or the agent who did the business 1 for G-, and 
the property was parted with and the note accepted in reliance on 
such statement and in the belief that it was trûe, A. is not entitled 
to his discharge. The statute quoted was intended to cover such a 
case, and in my judgment does cover it. 

The next question is, how must the false statement hâve been made, 
and by whom must it hâve been made? It must hâve been made or 
communicated to the person who parted with the property or his 
acting agent. The act does not say that the "materially false statement 
in writing" must hâve been composed, or written, or signed by the 
person obtaining the property, or that it must hâve related to his ? 
financial condition. If the materially false statement was innocently 
composed and written and signed by another, or third person, in the 
full belief it was in ail respects true, at the request of One who, know- 
ing the statement to be in f act false, intended to présent and use it to 
obtain property on crédit, and who did présent and use it by present- 
ing it to a merchant for the purpose of obtaining property on crédit, 
and such merchant relied on such statement, and, in the belief that it 
was true, parted with his property on crédit, then that person who 
requested and procured the statement and who used it for the purpose 
mentioned has, in my judgment, "obtained property on crédit from" 
a "person upon a materially false statement in writing made" by him 
"to such person for the purpose of obtaining such property on crédit." 
He has used it, communicated it, and in so doing made it his own. 
The word "made" is not to be so narrowly and strictly construed as 
to signify that the one who obtains the property must himself hâve 
composed, written, and signed the false statement. Such a transac- 
tion as I hâve described is one the Côngress intended to reach and 
cover by the language used. "Made" signifies action; but when a 
person has "communicated" to another a written statement by reading 
it to him and delivering it to him, that statement has been "made to" 
such other person, within the meaning of the law. The words "made 
to" do not necessarily imply that the one communicating and using the 
statement also composed it or made it up. "Make known" is a 
synonym of "communicate." Soule's Dictionary of English Synonyms, 
84. Tlie verb "make" has many significations and conveys many 
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meanîngs, among which is "to put forth; give out; deliver;" also, 
"to inform ; apprise." Century Dictionary. I think that when a 
person, seeking crédit, hands to a merchant a materially false written 
statement concerning his financial condition, no matter who composed 
and signed it, if it be one calculated to deceive, and then reads it to 
such merchant, and thereby obtains property from him on crédit, he 
lias obtained property on crédit upon a materially false statement in 
writing "made to" such person. I do not think such a person can 
escape the conséquences of his act by showing that the materially 
false statement was written and signed by another person in the full 
belief that it was true. If it was false in fact, and its falsity was 
known to the one who obtained the property by its use, that is all- 
sufficient, and the case is covered by the section referred to. 

The bankruptcy law of 1898 shows on its face two leading and con- 
trolling purposes, viz. : (1) The surrender by the insolvent debtor of 
ail his property, not exempt, for the benefit of ail his creditors ; and 
(2) the discharge of such debtor who has obeyed the orders of the 
court and complied with the law, and has not been guilty of any of 
the acts specified in the law as a bar to his discharge. The law gives 
notice that certain acts done prior to the institution of bankruptcy 
proceedings will bar a discharge. The law thus encourages honest 
dealing, and says to ail debtors, within its provisions, "If you deal 
honestly and business misfortune overtakes you, on surrendering ail 
your property for the benefit of ail your creditors, with no préférences 
so far as you are concerned, and you then act honestly and obey the 
orders of the court, you will be discharged from ail your debts and 
enabled to start business life anew in the open, and unincumbered and 
unembarrassed by your former debts and business misfortunes." 

This law is extremely lenient in putting up bars to a discharge. No 
honest man can reasonably allège that the law is unwise, or unjust, 
or strict, in naming grounds for refusing a discharge. The provisions 
in this regard are in no sensé pénal. They are not intended as a pun- 
ishment, but as an incentive and encouragement to honest dealing, and 
a protection, in a degree, to those who extend crédit. The provisions 
in the law specifying the grounds on which a discharge is to be re- 
fused are, therefore, to hâve a reasonable construction, a construction 
that will carry out and make effective the intent of the législative body 
enacting them, and promote the objects for which they were intended. 
We are not to adopt either a loose or an unduly strict construction, 
or one we would give to a private contract, but a reasonable one, hav- 
ing in mind the grounds sought to be covered, and the evils, if any, 
sought to be remedied, and the objects sought to be attained. Légal 
Tender Cases (opinion by Mr. Justice Gray) 110 U. S. 421, 439, 4 Sup. 
Ct. 122, 28 L. Ed. 204, et seq. ; Gibbons v. Ogden, 9 Wheat. 1, 6 L. 
Ed. 23; 8 Cyc. 729, 730, and cases there cited. Can any one doubt 
that subdivision 3 of section 14b of the bankruptcy act was intended 
to cover such a case as the one now under considération? The lan- 
guage of the amendment, giving it its ordinary sensé without inter- 
polation, covers the case. Aldridge obtained the property on crédit 
from the piano company, a person in the eye of the law, upon a ma- 
terially false statement in writing made to such company for the 
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purpose of obtaining such property on crédit. The case is within 
the letter and the. spirit of the law. We may, perhaps, obtain a fair 
idea of the modération of Congress when we read such cases as Tindle 
v. Birkett, 171 N. Y. 520, 64 N. E. 210, 89 Am. St. Rep. 822, Eaton 
C. & B. Co. v. Avery, 83 N.,Y. 31, 38 Am. Rep. 389, Morgan v. 
Skiddy, 62 N. Y. 319, and People ex rel. Phelps v. Court of Oyer and 
Terminer, 83 N. Y. 436, as well as of the evils sought.to be reached. 
The report of the référée is confirmed, and there will be an order 
refusing a discharge. 



In re LARKIN. 
(District Court, N. D. New York. March S, 19091) 

1. Fbaudulent Conveyances (§ 298*)— Intent to Delay ob Defbaud Cbedit- 

oes — Evidence. 

Where a debtor transfers or conveys his property to one or more of his 
creditors, ail the surrounding clrcumstances and conditions are to be con- 
sidered in determlnmg whether or not it was donc with intent to hinder, 
delay, or defraud his other creditors, and such an intent may be inferred 
from the acts done and surrounding circumstances, notwithstanding his 
déniai. 

[Ed. Note. — For other cases; see Fraudulent Conveyances, Cent. Dig. §§ 
892-895; Dec. Dig. § 298.*] 

2. Bankrtjptoy (§ 57*)— "Act of Bankruptcy" — Fraudulent Conveyances. 

A conveyance or transfer of property by a debtor with intent to hinder, 
delay, or defraud his creditors, or any of them, constitutes an "act of 
bankruptcy," under Bankr. Act July 1, 1898, c. 541, § 3a (1), 30 Stat. 540 
(U. S. Comp. St. 1901, p. 3422), aVHho'ugh he may hâve been sol vent when 
the conveyance or transfer was made. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 71, 73 ; Dec. 
Dig. § 57.* 

For other définitions, see Words and Phrases, vol. 1, p. 118; vol. 8, p. 
75G2.] 

In Bankruptcy. Application by petitioning creditors to confirm re- 
port of spécial master and for an adjudication in bankruptcy, and 
motion on the part of the administrators of the alleged bankrupt, on 
exceptions filed, to set aside the report, refuse adjudication, and dis- 
miss the pétition. 

Brown, Carlisle & McCartin, for petitioning creditors. 
Purcell & Purcell, for administrators. 

RAY, District Judge. This is an involuhtary pétition by three cred- 
itors, praying that Michael B. Larkih beadjudged a bankrupt. An 
answer was filed, dënying the acts of bankruptcy charged, and also 
denyihg insolvency at the time the pétition was filed. After the matter 
had been referred, and évidence taken on the issues raised, the alleged 
bankrupt died, and administrators were appointed. Thereupon an order 
was made, reviving and continuing the proceeding, ând bringing in 
the administrators, etc. Thereafter the master made a report, and 
on motion to confirm, and also on motion to set aside, the court sent 
the matter back for further évidence and a further report. Further 

•For other cases see same topic & § numbee in Dec. & Am. Digs. 1907 to flate, & Rep'r Indexes 
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évidence was thereupon taken, and a new or supplemental report 
made. 

The spécial master has found, and this court concurs in the finding, 
that within four months preceding the filing of the pétition the alleged 
bankrupt, Larkin, conveyed and transferred the greater part of his 
property without a présent considération to two of his then exist- 
ing creditors and to secure pre-existing debts, with the intent to 
hinder, delay, and defraud his other creditors. The évidence is suf- 
ficient to sustain the finding, even though based to quite an extent 
upon the testimony of the alleged bankrupt himself, who vehemently 
denied that he conveyed and transferred the property referred to 
with intent to hinder, delay, or defraud, while conceding that he 
made the transfer and conveyance claimed. Where a person in debt 
transfers or conveys his property, ail the surrounding circumstan- 
ces and conditions under which it is done are to be considered in 
determining whether or not it was done with intent to hinder, delay, 
or defraud his other creditors. The intent may be inferred from the 
acts done and the circumstances surrounding the transactions. 

Section 3 of an act to establish a uniform System of bankruptcy 
throughout the United States, approved July 1, 1898 (30 Stat. 546, 
c. 541 [U. S. Comp. St. 1901, p. 3422]), and amended February 5, 
1903, provides that : 

"(a) Acts of bankruptcy by a person shall consist of his having (1) conveyed, 
transferred, concealed, or removed, or permitted to be concealed or removed 
any part of his property with intent to hinder, delay, or defraud his creditors, 
or any of them." 

The section then defines other acts of bankruptcy as: 

"(2) Transferred while insolvent any portion of his property to one or 
more of his creditors with intent to prefer such creditors over his other cred- 
itors," etc. 

Some acts of bankruptcy must be committed while the person is in- 
solvent. The first act of bankruptcy defined may be committed by 
the person charged when perfectly solvent. If a solvent person con- 
veys or transfers, conceals or removes, or permits to be concealed or 
removed, any part of his property with the intent to hinder, delay, 
or defraud his creditors, or any of them, he commits an act of bank- 
ruptcy; and if within the ensuing four months he becomes insol- 
vent, and a pétition is thereupon filed against him, such pétition may 
allège such acts as the act of bankruptcy, and the person may be ad- 
judicated a bankrupt accordingly. Subdivision "b" of section 3 pro- 
vides : 

"A pétition may be filed against a person who is insolvent and who has 
committed an act of bankruptcy within four months after the commission of 
such act." 

The wisdom of this provision is perfectly apparent. The first act 
of bankruptcy, so far as it relates to the conveyance or transfer of 
property, differs from the second act of bankruptcy in this : That in 
the first there is a conveyance or transfer with intent to hinder, delay, 
or defraud creditors, while in the second the transfer is made with the 
intent simply to prefer one creditor or more over the other creditors. 



102 168 FEDERAL REPOUTER. 

In the second case the transfer must hâve been made while the person 
making it was insolvent. The very tendency of the acts mentioned 
in the first act of bankruptcy is to create insolvency so far as creditors 
are concerned. The person is not to be permitted to convey, transfer, 
conceal or remove any part of his property with intent to hinder, de- 
lay, or defraud his creditors, and on becoming insolvent within four 
months thereafter to escape the bankruptcy law by showing that he 
was solvent when he so conveyed, transferred, concealed, or removed 
his property. In speaking of this act of bankruptcy, Loveland on 
Bankruptcy (3d Ed.) p. 192, says: 

"Insolvency at the time of the conveyance, transfer, etc., is not essential to 
constitute an act of bankruptcy under this clause." 

This is in effect held in West Co. v. Lea, 174 U. S. 590, 19 Sup. 
Ct. 836, 43 L. Ed. 1098. 

I fully concur in the finding of the spécial master that the évidence 
shows that Earkin was insolvent at the time the pétition was filed. 
The évidence of the bankrupt given on the first hearing was to the 
contrary; but it is very évident that his testimony was not correct, 
to put it mildly. 

The proceeding did not fall with the death of Larkin. The bank- 
ruptcy court had taken jurisdiction of the person of Larkin and of 
the whole subject-matter prior to his death, and this court had power, 
under subdivision 6 of section 2 to "bring in and substitute additional 
persotls or parties," and section 8 expressly provides that : 

"The death or insanity of a bankrupt shall not abate the proceeding, but 
the same shall be conducted and concluded in the saine manner, so far as pos- 
sible, as though he had not died or became insane; provided that in case of 
death the widow and children shall be entitled to ail rlghts of dower and al- 
lowance flxed by the laws of the state of the bankrupt's résidence." 

The word "bankrupt," in this section, refers to the person against 
whoni a pétition has been filed, as well as to one who has already been 
adjudicated a bankrupt. 

The adjudication that Larkin was a bankrupt will not bind or con- 
clude the person or persons to whom he conveyed property on the 
question of fraudulent intent. The trustée, when appointed, will be 
compelled, if the property is not surrendered, to institute and prosecute 
proceedings to recover the property and set aside or déclare null and 
void the alleged illégal transfers or conveyances, which, under the pro- 
visions of the act, include mortgages. 

The report of the spécial master is confirmed, and there will be an 
order of adjudication accordingly. 
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THE BENJAMIN A. VAN BRUNT. 

THE ALICIA B. CROSBY. 

(District Court, E. D. Virginia. February 13, 1900.) 

Coixision (§ 34*)— Sohooners Meeting— Change or Course. 

A collision at night off the New Jersey coast between two schooners, 
one laden and on a îiortheasteriy course and the other light on a south- 
westerly course, 7iel0, on conflicting évidence, to hâve been soiely due to 
the fam't of the latter in not keeping ont of the way and in changmg her 
course across that of the other very shortly before the collision. 

[Ed. Note. — For other cases, see Collision, Cent. Dig. § 32; Dec. Dig. 
§ 34.*] , 

In Admiralty. Suit for collision. 

Hughes & Little, for the Van Brunt. 
Floyd Hughes, for the Crosby. 

WADDILL, District Judge. This libel was filed to recover damages 
sustained by the Van Brunt in a collision with the schooner Alicia B. 
Crosby, to which the latter answered and filed a cross-libel against the 
Van Brunt, seeking to recover for damage sustained by her in the 
same collision. On the night of the 3d of May, 1907, about 11 o'clock, 
or shortly thereafter, the A-'an Brunt and the Crosby came into colli- 
sion in the Atlantic Océan, off the Jersey coast, between Cape May 
and Atlantic City, at a point about three miles northeast of North- 
east End Lightship, oh Five-Fathom Bank. The Van Brunt was a 
four-masted schooner, 185 feet long, 42 feet beam, gross tonnage, 
1,800, net 1,133, loaded with railroad ties, en route from Savannah to 
New York; and the Crosby was a four-masted schooner, 204 feet 
long, 42 feet beam, 1,803 tons gross, 1,103 net, en route light from 
Portland, Me., to Newport News, Va. 

The Van Brunt's contention is that while on the starboard tack, on 
a course northeast, with ail sails set except her top and stay sail, with 
the wind to the eastward, properly manned and equipped, two men 
being on the lookout, and her lights properly set and brightly burning, 
the red light of the Crosby was reported about two points off of the 
Van Brunt's port bow, the Crosby being about a mile to a mile and 
a half away; that in a short time the Crosby showed both her side 
lights, and then shut out her red light, and showed only her green 
light, while she was still on the Van Brunt's port bow; that the Van 
Brunt, being on the starboard tack, held her course until the colli- 
sion was inévitable, when her wheel was put rapidly to port, in order 
to relieve the blow of the collision, which immediately followed, the 
bow of the Van Brunt striking the Crosby on the starboard side just 
aft of the forerigging, the resuit of which was both vessels were seri- 
ously damaged. 

The Crosby, on the other hand, contends that on the night in ques- 
tion, when about six miles east-northeast of Northeast End Lightship, 
with the wind blowing moderately from the southeast, while on the 
port tack, on a course south-southwest, with ail sails set, being proper- 

*For other cases see same topic & § numbeh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Iy manned and equipped, and her lights properly set and brightly 
burning, some six or seven minutes before the collision winch after- 
wards occurred, her lookout reported a green light about two points 
on the Crosby's starboard bow, the vessels then being, as stated in 
the cross-libel, about a mile and a half apart, though in the testimony 
of the master of the Crosby he places the vessels, at the time of sight- 
ing the green light of the Van Brunt, at about five or six miles ; that 
the master of the Crosby observed said light, and, judging it was on a 
vessel f rom the south and on a course apparently not converging with 
his own, continued his own course without apprehending danger ; that 
the vessels continued to approach each other, when suddenly the other 
vessel, which afterwards proved to be the Van Brunt, about two min- 
utes before the collision, changed her course, opening up her red light, 
and showed both lights, and then, shutting out her green light, show- 
ed only her red light on the starboard bow of the Crosby, making the 
collision inévitable ; that in this condition the Crosby's master put his 
helm hard up, and his vessel had probably fallen ofï a point, when the 
two vessels came together, the Van Brunt striking the Crosby about 
ten feet forward of the main rigging, cutting into her starboard side 
and decks about five feet, causing serious injury. 

Thèse statements of the parties' contentions, respectively, show that 
the vessels were practically on a parallel course, each proceeding in 
opposite directions, and, while it was in effect admitted that the Van 
Brunt was the vessel having the right oî way, it was conceded by both 
sides that the case turned entirely upon which vessel actually made 
the change of course which brought about the collision, as there could 
hâve been no coming together of the two vessels, had they maintained 
their respective courses. The correct solution of the issue thus pre- 
sented necessarily dépends upon the version of which ve'ssel's crew the 
court will accept, as each strongly supports the contention of its re- 
spective ship; and there is little dïfficulty in arriving at the same, in 
view of the fact that the évidence very strongly preponderates in 
favor of the Van Brunt. The Van Brunt, at the time of the collision, 
had two seamen on the lookout, each of whom testified to reporting 
the red light of the Crosby at about a mile and a half off the port bow 
of their vessel, of the subséquent movements of the two vessels up to 
and about the time of the collision, and of the sudden change of course 
of the Crosby across the Van Brunt's bow, and the bringing about of 
the collision as contended for by the Van Brunt. The master of the 
Van Brunt and her wheelsman also strongly corroborate the testimony 
of the lookouts ; and ail four concur in the fact that the Van Brunt, 
at the time of the collision, was being navigated as contended for by 
her, and that her lights were properly set and brightly burning. 
Against this we hâve the testimony of the master of the Crosby and 
his wheelsman, who alone, until the moment of the collision, with the 
seaman whom it was claimed was acting as lookout, were on deck and 
engaged in the act of navigating the ship. The lookout was not ex- 
amined, though in the employ of the Crosby for some five months after 
the collision, when it is alleged he disappeared. The master of the 
Crosby testifies strongly in favor of the contention on the part of his 
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vessel, as hereinbefore stated, and is supported by his wheelsman ; but 
their account the court should not accept as against that of the navi- 
gators of the Van Brunt, including the two seamen on the lookout, 
especially in view of the fact that the navigators of the Crosby admit 
that only the master and one seaman were on deck, the latter acting 
as lookout, and that the lookout was twice within a period of two 
hours, the first time about 9 o'clock, and then at about half past 
10, taken off watch to assist in hauling sails, each time being absent 
from 10 to 12 minutes, and the last one being made about half an 
hour before the collision. During thèse periods, at least, the Crosby 
was without a lookout, and this may go far to account for the colli- 
sion, which may hâve occurred during the last absence of the lookout 
from his post. 

There was some controversy as to the direction of the wind at the 
time of the collision; the Van Brunt's contention being that at that 
time it was blowing from east by south, and the Crosby's from south- 
east. While in the judgment of the court this question does not ma- 
terially enter into the happening of this accident, still the testimony, 
including that from the lightships in the vicinity, tends to support the 
Van Brunt's statement, as against that of the Crosby. 

The conclusion reached by the court upon the whole case is that the 
collision resulted solely because of the fault of the Crosby's navigators 
in failing to keep out of the way and changing her course across that 
of the Van Brunt at a time when it was too late for the latter to avoid 
the conséquences of sucn change; and a decree may therefore be en- 
tered so ascertaining. 



MOYER v. CHICAGO, M. & ST. P. RY. CO. 

(Circuit Court, W. I>. Missouri, W. D. February 18, 1900.) 

No. 3,426. 

1. Rbmoval of Causes (§ 12*) — Restkictions as to District in Which Suit 

migiit have been bkougiit. 

Where an action is brought against a corporation in a court of a state, 
whereof it is not a citizen, by a citizen of another state, such action 
may not be renioved into a fédéral Circuit Court sitting in the state 
where the action is brought, unless the plaintiff expressly or impliediy 
assents to such Circuit Court entertaining jurisdiction. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. §§ 32, 
33 ; Dec. Dig. § 12.*] 

2. Removal of Causes (§ 12*) — Restrictions as to District in Which Suit 

migiit have beex bhouoht— waiveb. 

The written consent by counsel for a plaintiff to the filing of a gênerai 
demurrer out of time by the défendant in a fédéral court after removal 
of the cause was such a récognition of the jurisdiction of the court over 
the person of plaintiff as to constitute a waiver of a subséquent plea to 
the jurisdiction on the ground that neither party was a citizen of the 
state of suit. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. §§ 32, 33 ; 
Dec. Dig. § 12.*] 

On Plea to Jurisdiction. 

•For other cases see same toplo & § ndmber in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Laughlin & Kemvorthy, for plaintiff. 
Frank Hagerman, for défendant. 

POLLOCK, District Judge. This action was brought in the state 
court by plaintif? to recover from défendant damages for personal in- 
jury sustained through the alleged négligence of the défendant while 
plaintiff was riding on one of its trains as railway postal clerk in the 
employ of the government. 

In due time after the institution of the action, défendant, a cor- 
porate citizen of the state of Wisconsin, filed its pétition and bond for 
removal of the controversy into this court. In the pétition for removal 
it is alleged as a ground of fédéral jurisdiction that plaintiff is, and 
was at the date of the commencement of this action, a citizen and rési- 
dent of this state, and the défendant a citizen of the state of Wiscon- 
sin. An order of removal was entered in the state court, and tran- 
scrip.t duly lodged in this court. Thereafter, and on the llth day of 
Npvember, 1908, plaintiff filed in this court its plea to the jurisdic- 
tion of the court, wherein it is alleged that plaintiff was at the date 
of the commencement of this action a citizen of the state of Kansas, 
and not a citizen of this state, as alleged in the pétition for removal, 
and that défendant is, and was at the date of the commencement of 
this action, a citizen of the staté of Wisconsin. Wherefore, it is 
pleaded this court is without jurisdiction. Although no answer or 
reply was filed to this plea by défendant, a stipulation waiving a jury 
to try the question of fact raised by the plea was filed, and the évidence 
taken in open court. At the conclusion of the testimony it was found 
by the court, and so announced, that the plaintiff at the date this ac- 
tion was commenced was a citizen of the state of Kansas, as alleged 
in the plea, and not a citizen of this state, as charged in the pétition 
for removal. Thereupon the question of law arising on this state of 
facts was taken under advisemenf by the court, with leave to counsel 
for respective parties to file briefs thereon. None hâve been filed, and 
the case cornes now on for décision on the record and facts found 
on the trial of the plea. 

As the plaintiff at the date of the commencement of the action was 
a citizen of the state of Kansas, and the défendant a citizen of the 
state of Wisconsin, it is quite well settled by many décisions of the 
Suprême Court this action could not hâve been brought and main- 
tained, under the terms of the présent judiciary act, in this court, with- 
out the consent of défendant, actual or implied. Shaw v. Quincy 
Min. Co., 145 U. S. 444, 12 Sup. Ct. 935, 36 L. Ed. 768; Galveston, 
etc., Railway v. Gonzales, 151 U. S. 496, 14 Sup. Ct. 401, 38 L. Ed. 
248 ; Ex parte Wisner, 203 U. S. 449, 27 Sup. Ct. 150, 51 L. Ed. 
264; In re Moore, 209 U. S. 490, 28 Sup. Ct. 585, 706, 52 L. Ed. 
904. As the case could not hâve been originally brought in this court 
by the plaintiff without the consent of défendant, it cannot be re- 
moved into this court by défendant without the consent of the plain- 
tiff, for it is quite well settled no case can be removed into a Circuit 
Court of the United States from a state court unless the case could 
hâve been originally brought in such Circuit Court. Cochran v. Mont- 



MOYEE V. CHICAGO, M. A ST. P. KT. CO. 107 

gomery County, 199 U. S. 260, 26 Sup. Ct. 58, 50 L. Ed. 182 ; Ex parte 
Wisner, supra; In re Moore, supra; Western Loan Co. v. Butte & 
Boston Min. Co., 210 U. S. 368, 28 Sup. Ct. 720, 52 h. Ed. 1136. That 
is to say, although the requisite diversity of citizenship exists to confer 
jurisdiction on a Circuit Court of the United States, yet, when a transi- 
tory action is originally brought in such Circuit Court against a cor- 
porate citizen of this country, it must be brought in the judicial dis- 
trict of which such citizen is a résident or inhabitant, and in the state 
of which it is a citizen, unless it expressly or impliedly consents to the 
bringing of an action against it in another district or state. 

Again, where an action is brought against it in a court of a state, 
whereof it is not a citizen, by a citizen of a state other than that in 
which the action is brought, such action may not be removed into a 
fédéral Circuit Court sitting in the state where the action is brought, 
unless the plaintiff expressly or impliedly assents to such Circuit 
Court entertaining jurisdiction. Ex parte Wisner, supra ; In re Moore, 
supra; Western Loan Co. v. Butte & Boston Min. Co., supra. 

However, in ail such cases as the requisite diversity of citizenship of 
the parties exists, a Circuit Court of the United States has complète, 
original jurisdiction of the subject-matter of the controversy, when 
the jurisdictional amount is involved, concurrent with that of the 
courts of the state. The want of jurisdiction is purely personal, and, 
being personal, may be waived by the person. This is fully demon- 
strated by Mr. Justice Brewer, delivering the opinion of the court, in 
Re Moore, supra, arrived at from a review of many décisions of that 
court. Viewed in this light, it is apparent the plea to the jurisdiction 
under considération must be sustained on the facts found, unless the 
parties by their acts done are found to hâve waived their right to object 
to the jurisdiction of this court over their persons. 

The pétition and bond for removal filed by défendant on which the 
controversy was transferred from the state court into this court is in 
the nature of original process (Kinney v. Columbia Savings, etc., 
Ass'n, 191 U. S. 87, 24 Sup. Ct. 30, 48 L. Ed. 103), and irrevocably 
thereafter concluded the défendant from raising any question of the 
jurisdiction of this court over its person. Therefore the only remain- 
ing question for décision is, has plaintiff done any act or taken any 
step in this court, as shown by the record, after removal taken by de- 
fendant to this court, which should be construed as a récognition of 
the jurisdiction of this court over his person, and a waiver of his 
right to insist on having the case remanded to the state court on his 
plea? As has been seen, the plea to the jurisdiction of this court was 
filed November 11, 1908, and as this plea goes exclusively to the ques- 
tion of the jurisdiction of this court over the person of plaintiff, it is 
obvious nothing therein contained may be considérée! as a récognition 
of the jurisdiction of this court thus called into question by the plea. 
However, as found from an examination of the record on the 7th 
day of November, 1908, four days prior to the filing of this plea, de- 
fendant filed a gênerai demurrer to the pétition of plaintiff. This 
demurrer was interposed by défendant out of time, and could not 
hâve been then filed without leave of court or consent of plaintiff's 
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counsel. Indorsed on this demurrer, in the handwriting of counsel 
for plaintiff, is found the following language: "This may be filed 
as of proper date. Laughlin & Kenworthy, Plff. Attys." It is thus 
seen counsel for plaintiff consented to the making up of an issue of 
law for the détermination of this court, and in récognition of its juris- 
diction and right to proceed to trial of the case. It was held in Re 
Moore, supra, the filing of an amended pétition by the plaintiff in the 
Circuit Court after removal, or stipulating for a continuance of the 
cause, was such a récognition of the jurisdiction of the fédéral court 
by plaintiff, after removal by défendant, as constituted a waiver of 
the right of plaintiff to object thereto. Therefore I am of the opinion 
the consent given by counsel for plaintiff to the making up of the 
issue of law raised in and to be heard by this court on the filing of the 
demurrer to the pétition, in the light of the foregoing case, and the 
case of Western Loan Co. v. Butte & Boston Min. Co., supra, is such 
a récognition of the jurisdiction of this court over the controversy 
removed, and the person of the plaintiff thereto, as will constitute a 
waiver of the plea thereafter interposed. 

For this reason, the plea,. although found to be true in point of fact, 
will be deni.ed as a matter of law. It is so ordered. 



TORK MFG. CO. V. MERCHANTS' REFRIGERATING CO. et al. 

(Circuit Court, YV. D. Missouri, W. D. March 2, 1909.) 

No. 3,333. 

Bankbuptcy (§ 387*) — Composition— Refusai, of Ceeditor to Accept— Elec- 
tion. 

A creditor of a bankrupt corporation, claiming a lien for part of his 
debt, who refused to accept securities of a reorganized corporation, tender- 
ed to him pursuant to a composition agreement confirmed by the court. 
and commenced a suit to establish and enforce his lien, is not entitled to 
hâve such securities impounded pending the suit, that he may hâve them, 
if ud successif ul, especially when the company issuing the same is not a 
party to the suit. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 387.*] 

In Equity. On demurrers to supplemental bill of complaint herein 
filed. 

Scott, Bancroft & Stephens and Borland, Goodwin & Pew, for com- 
plainant. 

F. V. Kander, Botsford, Deatherage, Young & Creason, A. F. 
Evans, Wm. B. Sutton, E. L. Scarritt, and W.-C. Scarritt, for de- 
fendant. 

POLLOCK, District Judge. This suit was brought by complain- 
ant for the purpose of procuring a decree foreclosing a mechanic's 
lien claimed to hâve been perfected by it against the Merchants' Re- 
frigerating Company, défendant herein, and others, in accordance 

•For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Inflexes 
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with the statute law of this state. The suit was brought under thèse 
circumstances : 

The Merchants' Refrigerating Company, being insolvent, was duly 
adjudged a bankrupt on January 6, 1908 (and is hereinafter referred 
to as the "bankrupt"). On January 22, 1908, the bankrupt made an 
offer of composition to ' its creditors under the terms of the bank- 
ruptcy act (Act July 1, 1898, c. 541, 30 Stat. 544 [U. S. Comp. St. 
1901, p. 3418]), which proposition was accepted by its creditors, and 
thereafter, on February 21, 1908, the composition thus agreed to was 
confirmed by order of the bankruptcy court. This composition, as 
made and confirmed, involved a reorganization of the business and 
affairs of the bankrupt, by which its property was to be transferred 
to a corporation to be organized for that purpose, known as the Mid- 
Continent Refrigerating Company (hereinafter called the "Mid-Con- 
tinent Company"), and in pursuance of such composition that Com- 
pany was to make, exécute, and deliver to the creditors of the bank- 
rupt its mortgage bonds and shares of its capital stock, in equal 
amounts, to the full face value of the claims proven against the bank- 
rupt. This reorganization transfer was carried out and effected in 
compliance with the terms of the composition agreement. 

On March 2, 1908, by leave of the bankrupt court, this suit was 
brought. Thereafter, and on March 27, 1908, complainant filed proof 
of its demand against the bankrupt estate with the référée in bank- 
ruptcy, stating there is a portion of said claim which was secured by 
mechanic's lien and a portion unsecured, and on the same day the 
claim was allowed by the référée in bankruptcy for the full amount 
of complainant's demand, $11,701.58, as a gênerai claim against the 
bankrupt estate. About August 20, 1908, there was tendered to com- 
plainant the bonds and certificate of shares of the capital stock of 
the Mid-Continent Company in amounts, face value, slightly more 
than required in full fulfillment of the compromise agreement with 
the bankrupt, which tender complainant refused to accept. 

Thereafter, on December 28, 1908, complainant filed its so-called 
supplemental bill of complaint herein, in which référence is made to the 
compromise agreement of the bankrupt with its creditors ; the ac- 
ceptance by the creditors and its confirmation by the court ; the trans- 
fer of the property of the bankrupt concern to the Mid-Continent 
Company, organized for the purpose of effecting the reorganization 
of the business of the bankrupt and carrying into effect the composi- 
tion made by the bankrupt with its creditors, and a transfer of the 
property of the bankrupt to that company; the présentation by the 
complainant of its claim to the bankrupt court, partly as secured and 
partly unsecured, and its allowance by that court of its entire claim 
as an unsecured claim; the tender to it of the bonds and certificate 
of shares of stock of the Mid-Continent Company, in amount some- 
thing more than required by the composition agreement of the bank- 
rupt with its creditors, and the refusai of complainant to accept the 
same. The prayer of this so-called supplemental bill reads, as follows : 

"Therefore complainant prays that the court order sald securities he de- 
posited with the clerk of this court, subject to the final decree in this cause, 
and for such other relief as the court may see just and proper." 
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The demurrers of défendants to this supplemental bill hâve been 
submitted in argument and briefs, and corne now on for décision. 

Many questions are presented in the briefs and arguments of 
solicitors for the respective parties toùching the binding force of the 
composition, accepted by the creditors and confirmed by the court, 
in pursuance of which the Mid-Continent Company received a trans- 
fer of the bankrupt's property, the effect of the présentation by com- 
plainant of its claim to the bankrupt court, and its allowance therein 
as a claim wholly unsecured, and other questions. However, in the 
view I take of the matter now presented, the détermination of such 
questions is not necessary on the demurrers interposed. 

If the adjudication and allowance oî the claim in the bankruptcy 
court is conclusive and binding on complainant, as contended by 
solicitors for the demurrant, such décision can and will be made on 
final decree herein. Again, if by reason of the composition agree- 
ment between the bankrupt and its creditors, made and confirmed 
by the court in the bankruptcy proceeding, and the décision of that 
court in the allowance of the claim of complainant as a wholly unse- 
cured demand, the tender made complainant is a sufficient compliance 
with the terms of the composition agreement made and accepted, it 
is cleàrly the duty of complainant to accept the securities tendered and 
thus terrriinate this litigation. 

To my mind, the so-called supplemental bill filed herein is no more 
than an application to this court at this time to require by its order 
the impounding of the securities tendered complainant in confirmation 
of the composition agreement enforced in the bankruptcy court, until 
it may be determined whether complainant is successful in this liti- 
gation. If complainant is successful, it will not then accept the se- 
curities tendered. However, if it fails in this suit, it will then désire 
to accept the same. Meanwhile the Mid-Continent Company, which 
issued thèse securities in compliance with the proceedings in the bank- 
ruptcy court, is not brought before this court. Its rights will, there- 
f ore, be left undetermined by any order made in the premises ; and, 
should the complainant herein succeed in its contention made by its 
bill, the property of the Mid-Continent Company, received as a con- 
sidération for the securities tendered complainant, will become charged 
with a preferred lien to the amount of complainant's claim, if foùnd 
to be covered by such lien. 

The so-called supplemental bill in no wise brings before the court 
matters occurring since the filing of the bill, which are asserted by 
complainant to be in aid of its right to the relief prayed in the original 
bill. Therefore, treating the so-called supplemental bill merely as an 
application to this court at this time to impound the securities ten- 
dered complainant, issued by the Mid-Continent Company in pursu- 
ance of the composition agreement, and the demurrers interposed 
thereto merely as objections to the making of the order applied for, 
I refuse the order sought for the following reasons : 

The Mid-Continent Company, as has been seen, is not before this 
court, and its rights may be injuriously affected by the order sought 
by complainant, if made. And, again, I am inclined to the opinion 
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complainant should détermine for itself, as advised by its solicitors, 
whether to accept the securities tendered in compliance with the com- 
position agreement made in the bankruptcy court in satisfaction of its 
demand, or rely on its rights asserted in its bill filed herein. 

The application made for the impounding of the securities is there- 
fore denied. 



BORDEN'S CONDENSED MILK CO. T. BAKER et al. 

(Circuit Court, D. New Jersey. Mareh 1, 1909.) 

1. INJUNCTION (§ 114*)— ElNFORCEMENT OF ObDINANCE— PARTIES. 

A local board of health in the state of New Jersey is a public agency 
created under the authority of the state, from which it directly dérives 
its powers, and is wholly independent of municipal control. I-Ience a town 
is not a proper party to a suit to eujoin the enforcement of an ordinance 
passed by a board of health, although the two exercise authority over the 
same territory in their différent sphères. 

[Ed. Note. — For other cases, see Injunction, Cent. Dig. § 214 ; Dec. Dig. 
§ 114.*] 

2. Injunction (§ 85*) — Grounds of Relief— Irbepabable Injuby. 

Pending a proceeding by certiorari in the Suprême Court of New Jersey 
to test the validity of an ordinance passed by a local board of health, in 
which the court made an crder staying the enforcement of the ordinance 
until final décision, the petitioner cannot maintain a suit in equity in a 
fédéral court to enjoin such enforcement ; there being no threatened irrép- 
arable injury to invoke the jurisdiction of that court. 

[Ed. Note. — For other cases, see Injunction, Cent. Dig. §§ 155, 156; Dec. 
Dig. § 85.*] 

In Equity. On demurrer and plea to bill of complaint. 

Charles D. Thompson, Gilbert Collins, R. V. Lindabury, George L,. 
Nichols, and William M. Chadbourne, for complainant. 

Robert M. Boyd, for défendant town of Montclair. 

Edwin B. Goodell and Edward M. Colie, for défendants Baker and 
■others. 

LANNING, District Judge. The complainant seeks, by this suit, 
an injunction to restrain the défendants from enforcing certain pro- 
visions of "An ordinance establishing a Sanitary Code for the town 
of Montclair," passed by the local board of health of that town on 
April 7, 1907. The bill refers to the statutory law of the state of New 
Jersey, that there shall be a local board of health in every town, com- 
posée! of members appointed in such manner as the governing body 
of the town may by ordinance provide, and déclares, on information 
and belief, that the members of the local board of health of Mont- 
clair were appointed in accordance with that law. The défendants 
are the local board of health, the individual members of the board, and 
the town of Montclair. The town of Montclair demurs to the bill, 
alleging, as one of the grounds of demurrer, that it is improperly made 
a party défendant. 

A local board of health, in the state of New Jersey, is not subordi- 
nated to any municipal authority whatever. It is a public agency, 

•For other cases see same topic & § nombek in Dec. & Am. Digs. 1907 to âate, & Rep'r Indexes 
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ereated under the authority of the state, to protect the public health 
within a prescribed territory. While the boundaries of its territory 
are the same as those of the municipality from which it obtains the 
funds for its work, its powers are derived directly from the state, 
and it is wholly independent of municipal control. So free, indeed, is 
it from such control, that the governing body of the municipality is 
compelled to allow it such annual appropriations as it may demand, 
up to the sum of five cents per inhabitant of the municipality. Gen. 
St. N. J. 1895, p. 1641, § 34. No town authority can set aside an or- 
dinance of a local board of health, or enforce obédience thereto. The 
town of Montclair, as a municipality, has no interest whatever in the 
administration of the laws of the sanitary district over which the 
local board of health has jurisdiction. The mère fact that the bound- 
aries of the town and of the sanitary district are identieal does not 
make the local board the agent of the town, or the town responsible 
for what the local board does. I think the demurrer should be sus- 
tained. 

The local board of health and its members hâve filed a joint and 
several plea, setting forth that shortly before the complainant filed 
its bill it sued out of the New Jersey Suprême Court, a writ of certio- 
rari requiring the local board of health to certify to that court the 
abovermentioned ordinance, that the enforcement of the provisions of 
the ordinance requiring the tuberculin test to be applied to cows whose 
milk product is sold in Montclair was stayed by the court pending dé- 
cision upon the : wtit, that the certiorari proceedings are still undeter- 
mined, that the objections to the ordinance set forth in the bill are 
also assigned in. the certiorari proceedings as reasons foradjudging 
the portions of the ordinance complained of to be null and void, and 
that the certiorari proceedings afford to the complainant a complète 
and adéquate remedy for any wrong or in jury set forth in the bill. 

The jurisdiction of this court is invoked by the complainant on the 
ground that the enforcement of the ordinance, in so far as it requires 
the tuberculin test to be applied to cows whose milk product is sold in 
Montclair, and in so far as it prescribes a penalty for failure to com- 
ply with such requirement, would deprive the complainant of its prop- 
erty without due process of law, would deprive it of the equal protec- 
tion of the laws, and would be a régulation of, and interférence with, 
interstate commerce, and that the complainant has no adéquate remedy 
at law for the injury it would sustain from such enforcement. 

Before the complainant filed its bill in this court, it chose the Su- 
prême Court of the state of New Jersey as the forum in which it 
would test the validity of the ordinance. The objections to the ordi- 
nance there assigned include those assigned hère. It obtained from 
that court an order staying the enforcement of the ordinance as 
against it up to the time of final décision upon the writ. In other 
words, it secured from the New Jersey court an injunction against the 
enforcement of the ordinance until final judgment should be entered 
by that court. ' That proceeding is still pending. The injunction in its 
favor is still operative. What équitable right, then, has it to another 
injunction from this court? There is no pretense that the local board 
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of health, or any of its members or agents, intend to do anything, dur- 
ing the pendency of the certiorari proceedings, that will in any wise 
interfère with the business of the complainant. If this court should 
be of the opinion that the provisions of the ordinance complained of 
are void, and that the complainant ought to be protected against the 
enforcement of those provisions, the practical effect of an injunction 
issued now would be merely to afford that protection at some time in 
the future, if the Suprême Court of New Jersey, differing with this 
court, should conclude that the complainant is not entitled to protec- 
tion. I hâve not heard that any court has ever granted any such pro- 
visional, conditional, or contingent injunction. 

Counsel for the défendants admit, in their brief, that: 

"Until final détermination the opération of the ordinance is suspended by 
virtue of the writ of certiorari and by virtue of the spécial order of the New 
Jersey Suprême Court." 

The complainant seeks an injunction from this court for the pro- 
tection of its property rights. Those rights are not now in jeopardy. 
No suit against the complainant for the enforcement of the ordinance 
has been commenced. None can now be commenced. None can ever 
be commenced unless it be ultimately decided in the certiorari pro- 
ceedings that the ordinance is valid or that the writ of certiorari should 
be dismissed. Whether, if such a décision be rendered, the complain- 
ant will then be entitled to injunctive relief, is a question not now to be 
decided. The présent facts show that the case is not one in which the 
extraordinary remedy by injunction can now be properly invoked. 

Therefore the plea, also, will be sustained. 



In re GOUVERNEUR PUB. CO. 

(District Court, N. D. New York. February 26, 1909.) 

No. 3,042. 

1. Corporations (§ 308*)— Officers— Contracts foe Compensation. 

A binding contract by a corporation to pay a salary to an offlcer or di- 
rector for services not incidental to his office may be niade without any 
formai resolution of the board of directors. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. § 1338; Dec. 
Dig. § 308.*] 

2. Corpobations (§ 309*)— Officers— Deamngs with Corporation. 

The secretary and treasurer of a corporation who was also its active de 
facto manager with authority to buy property on crédit, to collect and pay 
out money for the corporation, and to borrow money, from time to time ad- 
vanced money of his own to pay bills, which he chargerl up as an indebted- 
ness of the company on its books, and repaid to himself from money col- 
lected for the company later. This custoni was kuown to the président 
and directors, and was not objected to. Held, that such advances were 
not voluntary, but were niade under an implied agreement by the com- 
pany to repay them, and that those unpaid when it became a bankrupt 
were provable against its estate. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. § 1367; Dec. 
Dig. § 309.*] 

•For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
168 F.— 8 
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In Equity. Review on appeal therefrom of the order ot tne référée 
allo'wing the claim of Martin I. Sackett at $8,300.52 on an ppen and 
unsettled account. 

Malby & Lucey, for claimant. 

Abbott & Dolan, for objecting creditor and stockholder. 

RAY, District Judge. It is unnecessary to go into the facts in dé- 
tail, as the questions to be decided rest upon three gênerai proposi- 
tions, and a gênerai statement of the facts is ail that is necessary. 

The Gouverneur Publishing Company was organized in 1887, and 
engaged in printing and publishing a newspaper, at times more than 
one, and job' printing. Martin I. Sackett, who had been a school- 
teacher, and had accumulated a little money, and possessed some ex- 
ecutive and considérable literary ability, and who was in accord politi- 
cally with certain other gentlemen of his political faith who were de- 
sirous of controlling a newspaper in that place, was solicited to take 
stock and engage in the enterprise, which he did. His holdings of 
stock grew until he became the largest holder of stock, and he was 
elected secretary and treasurer, and, by common consent and ac- 
quiescence, became, and was for about 18 years, the active manager 
of the corporation, and also the editor of the paper published by it. 
At the first or about the first meeting of the directors it was proposed 
that Sackett should receive for his services the sum of $1,200 per an- 
num, and Sackett assented, no one objecting. The évidence justifies 
the finding, and I find, that this compensation was not for the perform- 
ance of his officiai duties, but for the performance of those outside of 
his officiai capacity, and done and to be done in managing the busi- 
ness and editing the paper, etc. By the common consent, approval, 
and acquiescence of the stockholders, directors, and other officers, and 
with the above understanding, Sackett assumed and entered upon the 
performance of ail thèse duties, and did the work satisfactorily, so 
far as appears, for some 18 years, when, having been appointed United 
States consul to Prescott, Canada, he severed his connection with the 
company as manager. During ail this time, except signing officially, 
he conducted the business substantially as if it were his own. He col- 
lected subscriptions and bills due, made purchases of machinery and 
supplies, and payments thereon and therefor, and employed and dis- 
charged and paid help and kept the books, etc., and formulated and 
executed the gênerai policy of the company, ail with the gênerai con- 
sent and acquiescence of the stockholders and directors and other of- 
ficers. He drew money from the concern from time to time as he 
required it for his own use and living expenses, and made such pur- 
chases as he saw fit in conducting the business, and whenever the 
company did not hâve money on hand for thèse purposes he advanced 
it from his own private funds, trusting to subséquent incomes from 
the business for reimbursement. Other directors were about and in 
and out of the office, and the books and business and its conduct were 
open to inquiry and inspection at ail times. Ail that was done was 
known, or might hâve been known, except that at one time a rival 
or competing paper and its business and subscription list were pur- 



IN RE GOUVERNEUR PUB. CO. 115 

chased, for the benefit of this company, however, and this, for policy 
sake, was kept secret for a time, but was subsequently made known 
and ratified and approved by the board of directors. There is no ques- 
tion that the company availed itself of and had the benefits of the 
transaction, such as they were. Eventually, probably, it resulted in no 
benefit, but temporarily it was an advantage. The books were loosely 
kept, evidently, but not dishonestly so, and Sackett did not charge 
up his salary except on one occasion. Receipts and also payments 
aggregating several thousands of dollars for the 18 years did not go 
on the books at ail. The référée, with infinité labor, has gone over 
the whole time and compelled an exact accounting of ail receipts and 
disbursements, including salary, and on balancing the account has 
found actually due to Sackett something like $14,335.74, but he has 
limited the claim allowed to that first presented, and that to the 
amount therein claimed, $8,300.52. 

The référée gets at the figures in his summary in this way : 

Total cash received in business $ 84,812 01 

Keceived for stock subscription 6,000 00 

Total book accounts not collected 7,437 60 

$ 98,249 01 

Paid expenses, etc $90.072 16 

Paid plant and other papers, etc 12,987 61 

Interest paid 1,400 00 

Drawn by Sackett as salary 7,437 00 

Balance due as salary 687 98 $112,585 35 

Due Sackett charging him with accounts unpaid S 14,335 74 

The total cash receipts were $ 90,812 01 

Total cash payments, leaving out salary $104,459 77 

Leaving out salary, except that paid entirely, and accounts not col- 
lected, and confining ourselves to cash received and disbursed, we find 
the company owing Sackett about $13,647.76. Other figures of the 
référée give différent results ; however, I think the fieures above 
given include salary actually drawn. I am unable to ascertain where 
any injustice has been done the company or its creditors or stock- 
holders. 

It is clear that there was a fair understanding with the creditors 
in the very beginning that Sackett should hâve $1,200 per year for his 
services outside of his officiai duties as director and secretary and 
treasurer. A binding contract for compensation for such services 
to one who is at the time an officer or a director in the corporation 
may be made without any formai resolution. Whatever may hâve 
been said in prior cases, this is now the settled law of the state of 
New York and of the United States courts. Bagley v. Carthage, W. 
& S. H. R. Co., 165 N. Y. 179, 182, 58 N. E. 895 ; Corinne Mill Canal 
& Stock Company v. Toponce, 152 U. S. 405, 407, 409, 14 Sup. Ct. 
632, 38 L. Ed. 493; Bogart v. N. Y. & L- I. R. Co., 118 App. Div. 
50, 54, 102 N. Y. Supp. 1093 ; Jackson v. N. Y. C. R. R. Co., 2 Thomp. 
& C. 653, afnrmed on opinion below, 58 N. Y. 623. See, also. Henry 
v. R. & B. R. Co., 27 Vt. 435, and Bartlett v. M. R. Co., 151 Mass. 
433, 34 N. E. 780. 
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In Bagley v. C, W. & S. H. R. R. Co., supra, the plaintif! was a 
director in and the président of the défendant company, and claimed 
to recover for services performed for the company outside his officiai 
duties. There was no resolution of the board of directors employing 
the plaintiff or directing him to perforai the services. The syllabus 
of the case is as follows. 

"The président and director of a corporation who rentiers services thereto 
outside of his officiai duties, upon an employaient of the directors upon a prom- 
ise of compensation, is entitled to recelve the value of such services and the ex- 
penses Incurred during their rendition, although ne is not entitled by the by- 
laws to any salary for his officiai services, and there is no express resolution 
of the board of directors containing an agreement to employ and to compensate 
him." 

The court held, on pages 181, 182, of 165 N. Y., on page 896 of 
58 N. E. : 

"It is true that he was not entitled by the defendant's by-laws to any salary 
for his officiai services, and that there was no express resolution containing 
an agreement to employ and to compensate him. But those facts are by no 
means conclusive upon the question. The fact that no salary was attached 
to the office which he held merely rendered it ail the more essential to estab- 
lish that the services in question were beyond the range of his officiai duties 
and their character. The issue upon that head was settled by the verdict and 
its subséquent affirmance. 

"Neither is it essential to the plaintiff s. right of recovery that he should 
hâve been employed under a formai resolution of the board. It is sufficient if, 
from the nature of the employaient, the importance of the subject-matter, and 
the action of the directors of the corporation, the inference is authorized of 
the employaient as alleged. Jackson v. N. Y. C. Railroad Co., 2 Thomp. & C. 
653, affirmed hère upon the opinion below, 58 N. Y. 623. The principle of the 
right of recovery in such cases was recognized in the case cited. See, also, 
Outterson v. F, L. Paper Co., 66 Hun, 629, 20 N. Y. Supp. 980; McDowell v. 
N. Y. & S. B. R. R. Co., 12 N. Y. St. Rep. 877; Corinne Mill C. & S. Co. v. 
Toponce, 152 U. S. 405, 14 Sup. Ct. 632, 38 L. Ed. 493 ; Henry v. R. & B. Ry. 
Co., 27 \t. 435. 

"It is the gênerai rule that a director, assuming office as such wlthout any 
agreement as to compensation, is presumed to render his officiai services gra- 
tuitously ; for he assumes thereby, in a sensé, a trust relation towards the com- 
pany, and it would be against sound pplicy to permit him to assert daims for 
services which were within the line of his duties. But, when he is employed to 
perfora services for the beneflt of the corporation which are not within that 
line, there is not the same reason for denying him the right to be compensâtes 
So far from there being any objection to th& employment by a board of di- 
rectors of one of their number as their agent to do something in the interest 
and for the beneflt of the corporation which, collectively, it would be impossi- 
ble or inconvénient for them ta do, it may often happen, from the nature of 
the business to be done or in the situation of affairs, that it is essentially préf- 
érable and advantageous to do so." 

In Corinne Mill Canai & Stock Co. v. Toponce, supra, the plaintiff 
was a director in and the vice président of the company (défendant 
below). It was conceded that there was hb express resolution or con- 
tract for the rendition of the services. The court said : 

"It is conceded that there was no express contract or authority for compen- 
sation, and it is insisted that ail that he did in behalf of the company was 
within the proper scope of his duties as an officer, or, if not, was done upon 
the understanding that such services were to be gratuitously rendered. * * * 

"The court chargea in substance that for services rendered in the discharge 
of his duties as vice président and director he co'uld not recover; that before 
recovery could be had the jury must flnd that the services rendered 'were clear- 
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ly outside of his duties as vice président and director, and that they were 
rendered under such circumstances as raises an implied promise to pay for 
the services on the part of the company.' * * * 

"Obviously, therefore, under the testimony which we bave referred to, from 
the plaintiff and the foreinan of the ranch, the services which the plaintiff per- 
formed were not those of a director or vice président, but outside thereof, and 
similar to those of a gênerai manager. * * * 

"It is enough that the jury by their verdict hâve practically affirmed the 
truth of plaintiff' s story, and that shows an understanding on the part of the 
parties in interest that lie vvas to receive compensation for his services as man- 
ager, and that the two parties who owned substantially ail the stock and prop- 
erties of the corporation attempted to make an arrangement in respect to such 
compensation, which arrangement proved a failure, and proving a failure, 
left the corporation under the implied obligation to pay for the services." 

In Bogart v. N. Y. & h. I. R. R. Co., supra, the plaintiff was a di- 
rector in and secretary of the défendant company at the time of his 
employment. 

In the case at bar the évidence is ample to sustain the finding and 
conclusion of the référée that there was a contract of employment at 
$1,200 per year, implied from the conversation with the directors re- 
ferred to and the subséquent conduct of the claimant and the other 
directors and officers. The importance of the matter, the nature of 
the work done, and the conduct of the officers and directors authorize 
the inference of the employment as alleged. Bagley v. C, W. & S. H. 
R. R. Co., supra. The facts that the claimant did not charge up his 
salary, that he did not draw the full amount, and that nothing further 
was ever said about it, were duly considered by the référée, and also 
the remark made by claimant when a witness that the question of 
salary was furthest from his mind. He was not then speaking of 
the contract made, to which he had explicitly testified, but explaining 
another matter. 

It is contended that the payments made by Mr. Sackett on the debts 
and liabilities of the company, where he used or advanced his own 
money for the purpose of making such payments, were voluntary, 
and that such payments cannot be allowed. If they were voluntary, 
within the meaning of the law, Sackett cannot sustain his claim, so far 
as they are concerned, as the law does not permit a man to volunteer 
and pay the debt of another, which he is not obligated to pay, with- 
out request, express or implied, and thus make him his debtor and 
recover from him. National Bank, etc., v. Board of Supervisors, 106 
N. Y. 488, 494, 13 N. E. 439 ; Flynn v. Hurd, 118 N. Y. 19, 26, 22 N. 
E. 1109 ; City of Albany v. McNamara, 117 N. Y. 168, 22 N. E. 931, 
6 L. R. A. 212. 

But were thèse payments "voluntary" payments? I think not. 
There was a request to make the payments fairly implied from the 
circumstances under which they were made and the relations of Sack- 
ett to the company. In City of Albany v. McNamara, 117 N. Y. 172, 
22 N. E. 932, 6 L. R. A. 212, the court held that : 

"To maintain an action to recover moneys paid out and expended, it is es- 
sential to prove a request to make the payment on the part of the person bene- 
fited, either expressed or fairly to be implied from the circumstances." 

Hère there was no express request by the board of directors to make 
the payments with his own money — to advance it. But he was the 
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secretary and treasurer of the company, and also its active de facto 
manager. He was authorized to collect ail morieys and pay ail the 
debts of the company lie co.uk! with its money. He was authorized 
to purchase property on the crédit of thé company and pay therefor, 
and for 18 years he purchased on crédit, ran the company in debt, and 
paid such indebtedness with the money of the company or his own 
money as the case might be, and, when he used his own money for 
such a purpose, he reimbursed himself, when he could, from the 
funds of the company. Ail this was acquiesced in, and seems to hâve 
been expected of him. If he had borrowed money to make such pay- 
ments on the crédit of the company, it would hâve been bound by his 
act. The company had actual knowledge that Mr. Sackett was ad- 
vancing his own money to pay the indebtedness of the company, and 
as to some of thèse advancements embodied the fact in a resolution 
formally assuming a note made for the benefit of the company. The 
advances were charged up to the company as indebtedness on its books 
open to ail the ofncers and directors, and f requently seen and examined 
by the président of the company. When Sackett drew money it was 
credited on the same account in the same books. No objection was 
made. I think that with full knowledge thèse acts were ratified and 
approved by acquiescence, and that a request to continue them was im- 
plied. Sackett was acting within the gênerai scope of his authority. 
He was the secretary and treasurer of the company, and was expected 
to provide funds, and, when borrowed for the benefit of the company, 
to repay them from the funds of the corporation. In effect, he, as 
treasurer, for the benefit of the company, borrowed from himself, 
individually, with the knowledge and approval of the président of the 
company and its directors. There was no express promise to repay, 
but it was implied. And, again, Sackett was a stockholder with others, 
and was in a sensé compelled to pay in order to protect his own inter- 
ests and the interests intrusted to him, and which he was obligated to 
protect by paying, when demanded, the debts of the company. Sackett 
advanced and paid the money for a reasonable cause and not offi- 
ciousty, and can recover of the company. 2 Greenleaf's Evidence, § 
114; Irvine v. Angus, 93 Fed. 629, 633, 35 C. C. A. 501, reversing 
(C. C.) 84 Fed. 127; 27 Cyc. 833, 834. 
In 2 Greenleaf's Evidence, § 114, it is said: 

"Where.no express order or request has been given, it wlll ordinarily be suf- 
ficient for the plaintiff to show that lie has paid money for the défendant for 
a reasonable cause, and not officiously ;"■ 

In Keener, Quasi Contracts, 388, it is said: 

"If, however, the payaient made, though made without request, ls not re- 
garded in law as having been officiously made, the party so paying is entitled to 
be reimbursed by the debtor to the extent that the debt. as between the debtor 
and himself, should, in equity and good conscience, bave been paid by the 
debtor." 

This is quoted and approved in Irvine v. Angus, supra. Clearly, 
Sackett, in making the payments, was not acting officiously, but, as 
stated, in the gênerai line of his duty and for the protection of the 
interests intrusted to him and which he had undertaken to conserve. 



IN RE GOUVERNEUR PUB. CO. 119 

In 27 Cyc. 833, 834, citing many cases, it is said: 

"(a) In Général. An action for rnoney paid is maintainable in every case m 
which there haS been a payment of money by plaintiff to a third party, at the 
request of défendant, express or implied, with an undertaking, express or im- 
plied, to repay the amount, and it: is imniaterial whether défendant is relieved 
from a liability by the payment or not The request to pay and the payment 
according to it constitute the debt ; and whether the request be direct, as where 
the party is expressly desired by défendant to pay, or indirect, where he is 
placed by him under a liability to pay, and does pay, makes no différence. 

"(b) Payment for Self-Protection: (1) In General. Altbough no assumpsit 
will be raised by the mère voluntary payment of the debt of another person, 
yet if one person, in orùer to protect his own interests, pays a debt for which 
another is legally and personally liable, the law will imply an assumpsit on 
the part of the latter to the former. A request will be implied where the con- 
sidération consists in plaintiff's having been compelled to do that to which de- 
fendant was legally eompellable." 

So where one person has paid the debt of another without request, 
express or implied, so that there is no obligation to repay, that other 
may subsequently ratify the payment, expressly or impliedly, and 
thereby become obligated to repay. 27 Cyc. 837, 838, and cases there 
cited. 

In Oliphant v. Patterspn, 56 Pa. 368, it was held that a subséquent 
récognition of the payment is équivalent to an express request. In 
27 Cyc. 837, 838, the rule is thus stated: 

"An action for money paid does not lie except upon a previous request or a 
subséquent ratification on the part of défendant or his authorized agent. But 
where money or its équivalent has been paid for the use of another, the request 
or ratification may be either expressed or implied ; and the request, as well as 
the promise, will be implied where the considération consists in plaintiff's hav- 
ing been compelled to do that to which défendant was legally eompellable, or 
where défendant has adopted and enjoyed the benefit of the payment. A re- 
quest to One person to pay a sum of money will not authorize another, who ad- 
vances the money, to recover it in an action for money paid brought in the 
name of the person to whom the request was made. 

"(h) Voluntary Payment: (1) In General. A voluntary payment for the bene- 
fit of another gives the payer no right of action against the one for whose 
benefit the payment was made, unless he subsequently ratifies it." 

I am satisfied under the évidence hère that there was not only an 
implied request, but a subséquent ratification and approval, and an 
implied promise to repay. 

As to the purchase of the Herald Times and the assumption of the 
indebtedness growing out of it, it is sufficient to say that there was 
no fraud or concealment, and the approval and assumption were by ex- 
press resolution of the board of directors. Sackett had no private 
interests in any of thèse matters. In ail that he did he was acting as 
the agent or représentative of the stockholders, of which he was one. 
It was ail done in their interest and for the benefit of the Company, 
and not for personal gain or to serve some private interest or purpose. 
He was not trustée for the others, and they beneficiaries of the trust, 
where the trustée is forbidden to deal with the trust property, pur- 
chase it for his own benefit, or sell his own property to himself as 
trustée. But even in such cases the beneficiary may ratify and confirm 
on becoming compétent so to do, as in cases of mental incompetency, 
infancy, etc. I think this case within Martin as Sheriff et al. v. Webb 
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et al., Trustées, 110 U. S. 7, 3 Sup. Ct. 428, 28 I,. Ed. 49, and Martin 
v. Niagara Falls P. M. Co. et al., 122 N. Y. 175, 25 N. E. 303. For 
years Sackett was permitted to carry on and conduct the business in 
the way he did without objection, and generally with the knowledge of 
the président, and when transactions were broUght to the attention of 
the directors they were approved. I think the long period during 
which business was done in this way justifies the inference that Sackett 
was acting within his actual authority as was held in the cases cited. 
See Martin v. Niagara Falls, etc., 122 N. Y. 175, 25 N. E. 303. 

Holding thèse views, after an examination of ail the authorities cited 
by the contestants, and on a careful review of the voluminous exhibits 
and the évidence, I am of the opinion that the décision of the référée 
allowing the claim was right, and his order is approved and arïïrmed, 
and the claim allowed. There will be an order accordingly. 



BEITISH & AMERICAN MORTGAGE CO., Limited, T. WORRILL. 
(Circuit Court, N. D. Georgia, W. D. February 20, 1009.) 

1. Deeds'(§ 211*)— Validity— Mental Capaoitt of Grantob. 

Evidence held insufficient to impeach a conveyance made in Georgia of 
land there situatad, on the ground of the mental incapacity of the grantor, 
under the settled rule of the Suprême Court of that state that to constitute 
such incapacity as will avoid a contract there must be an entire loss of 
understanding. 

[Ed. Note.— For other cases, see Deeds, Cent Dig. §§ 638-640 ; Dec. Dig. 
§211.*] 

2. EXECUTOBS AND AdMINISTBATOKS (S 181*)— WlDOW'S ALLOWANCE. 

Under Civ. Code Ga. 4895, § 2771, which provides that "whenever any 
person in this state conveys any real property by deed to secure any debt 
* * * and shall take a bond for titles back * * * upon the payment 
of such debt * * * such conveyance * * * shall pass the title of said 
property to the vendee till the debt * * * shall be fully paid, and shall 
be held by the courts of this state to be an absolute conveyance, with the 
right reserved by the vendor to hâve said property reconveyed to him up- 
on the payment of the debt," the fact that the holder of such a convey- 
ance brings suit to fo reclose the same as a mortgage in a fédéral court, as 
he may do, does not change its character to that of a plain mortgage, 
which, under Code Ga. 1895, § 2725, is only a security and passes no title, 
bo as to let in the claim of the widow of the grantor to an allowance for 
support out of the property, but such an allowance made in proceedings to 
which the grantee was not a party can apply only to the grantor's equlty 
of rédemption. 

[Ed. Note. — For other cases, see Executors and Administrators, Dec. 
Dig. § 181.*] 
8. WirNEssES (§ 140*) — Competency — Stjits Against Personal Représenta- 
tives of Deceased Pebsons— Pebsons Intekested in Questions at Issue. 

Neither the provisions of Rev. St. § 858 (U. S. Comp. St. 1901, p. 659), 
nor of Clv. Code Ga. 1895, $ 5269, with respect to the competency of wit- 
nesses in suits against executors or guardians, render a witness incompétent 
merely because he may hâve an interest in a question at issue, where he la 
not a party to the suit. 

[Ed. Note. — For other cases, see Witnesses, Cent. Dig. §§ 598-618; Dec. 
Dig. § 140.*] 

•For other canes «ee aame toplc & } numbeb In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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4 WITNESSES (§ 159*) — CoHPETENCY— SUITS AGAINST PERSONAL REPRESENTA- 
TIVES or Deceased Pebson— Transaction with Deceased. 

One who acted as agent for a borrower in procuring a loan 1s not ther». 
by disqualified under the law of Georgia to testify as a witness for the 
lender as to transactions between himself and the borrower relating to the 
loan, in a suit to euforce payment against the borrower's executrix. 

[Ed. Note.-— For other cases, see Witnesses, Cent Dig. §§ 664, 666-669, 
671-682 ; Dec. Dlg. | 159.*] 

5. Witnesses (§ 140*)— Competency— Intebest. 

Nor is he disqualified for interest because employed as attorney for the 
borrower in the suit, where it does not appear that bis compensation 1s 
dépendent on the resuit. 

lEd. Note.— For other cases, see Witnesses, Cent Dlg. §§ 598-618; Dec. 
Dlg. § 140.*] 

8. MORTGAGES (f 581*)— FOBECLOSUBE BT SUIT— RlOHT TO ATTOBNEt'S FEES. 

A provision In promissory notes for the payment of attorney fées In 
case of collection by suit, valld under Laws Ga. 1900, p. 53, is enforceable 
although the holder brings a suit in equity to foreclose a mortgage secur- 
lng the notes, Instead of sulng thereon at law, the attorney's fées being a 
part of the debt secured. 

[Ed. Note.— For other cases, see Mortgages, Cent Dlg. § 1670; Dec. Dig. 
i 581.*] 

In Equity. 

Wimbish, Watkins & EHis, for complainant. 
OHn J. Wimberley, for défendant. 

NEWMAN, District Judge. This bill is brought by the complain- 
ant, the British & American Mortgage Company Limited, a foreign 
corporation, against Mrs. Carrie H. Worrill, guardian, and, by virtue 
of her office, administratrix on the estate of Bedford H. Worrill, de- 
ceased. Some preliminary questions of jurisdiction having been set- 
tled in this case, it was referred to Henry R. Goetchius, Esq., standing 
master at Columbus. There was a hearing before him, and his report 
filed. Exceptions to the report hâve now been heard and considered. 

The bill was filed to foreclose as a mortgage a paper executed by 
Bedford H. Worrill in his lifetime. The paper was a deed to a tract 
of land in Stewart county, Ga., executed in pursuance of Civ. Code Ga. 
1895, § 2771, upon the exécution of which deed a bond for title was 
given to B. H. Worrill to reconvey the land upon the payment of a 
debt of $6,500, which the deed secured. The date of this transaction 
was November 30, 1903. In December, 1904, B. H. Worrill was ad- 
judged a lunatic, and his wife, the said Mrs. Carrie H. Worrill, was 
appointed his guardian. Bedford H. Worrill died November 22, 1905, 
and, in accordance with the statutes of Georgia, Mrs. Carrie H. Wor- 
rill, by virtue of her office as guardian, became administratrix on her 
husband's estate. After the death of her husband, on February 5, 
1906, Mrs. Carrie H. Worrill applied for a year's support, and the 
same was set apart for her in the lands conveyed to complainant, with 
the rents and profits thereof, and certain personal property. 

Two main défenses are interposed in this case : The first is that, at the 
time the deed to secure the debt to the British & American Mortgage 
Company was made, B. H. Worrill was an insane person and incapable 

♦For other cases see same topic & f numbes In Dec. & Am. Digs. 1907 to date, & Eep'r Indexes 
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of cbritracting. The seconid défense is that Mrs. C'arrie H. Worrïïl's 
rights ; are superior to the righ'ts pf the British & American Mortgage 
Company, in view of the fàct that ail the property covered by the deed 
to the mortgage company has been set apart to her as a year's support. 
On the question as to B. H. Wôrrill's sanity at the time the contract 
was made oh November 30, 1903, the master Tïè'aM a large amount of 
testimony, and discusses it extensively in his report. Slome of the 
testimony. heard by the master was prof esêipnal testimony, but the 
greater part of it related tothe acts,and conduct of B./H., Worrill 
during the year 1903, and some of it for a short period prior to that 
time. The master says in his report : 

"The main issue of fa et in this case is whether or not Bedford H. Worrill, 
at the tiine this deed and thèse notes were executed by him, àrid this transac- 
tion as to the loan was consummaïed, was of sufflcient mental capacity to enter 
into and understand his contract and iïndertaking. It is not denied that in 
January, 1905, his wife, the' respondent, was appointed guardian, and «lui y 
qualifled as such, of his person : and property, after proper proceedings begun 
in December, 1904, in the court of ordinary of Stewart county, Ga. this ap- 
pointment being made on the verdict of a jury that he , was a person imbécile 
from infirniity and incompétent thereby to manage his property. He departed 
this life November 22, 1905, when abont 56 years of âge, and his wife, by 
virtue of her office as guardian, became administratrix of his estate. The évi- 
dence shows that he was afflicted with a disease. kuown as 'progressive pare- 
sis,' and that this disease is insidibus in its character, the symptoms being hard- 
ly perceptible in the incipiency, but more plainly marked as the disease pro- 
gresses, the period vnrying, but averaging from three to five years. The testi- 
mony subniitted on this issue was voluminous, and there was a very large num- 
ber of witnesses introduced by both sides, there being 19 for complainant and 
18 for respondent." , 

After discussing the testimony of the various witnesses which dealt 
with the question in the manner just st,ated, the master concludes his 
report on this part of the case as follows : . 

"Taking the entire and immense volume of évidence, very nearly ail of 
which was subniitted pro and con on the question- of Wôrrill's capacity to con- 
tract, and reconciling the différences and conflicts as best I could, I bave 
concluded that Bedford H. Worrill, up to the first part of the year 1903, was 
free from the disease which finally caused his death ; that, if it existed prior 
to that time, its symptoms were not apparent ; that possibly during 1903 thèse 
symptoms began to be apparent to the extent Of àccentuating his peculiarities, 
which had been more or less apparent prior to that time, but that he was fully 
compétent to transact business during the year 1903, and for some time in 
1904; that he felt somewhat flnancially embarrassed as far back as 1898, when 
he first applied for what was designated as the 'Hancock ioan' ; that the pro- 
prement of this loan and f allure to pay thè same, the failure of successive 
crops (he being engagea in farming), the expenditure of money for improve- 
ments on his place, the expense of maintaining a son at school and other de- 
mands, ail coupled with a decliuïng capacity to manage, which doubtless giew 
upon him in thèse later years because of the incipient and Unknown progress 
of the disease, made it necessary for him to readjust his finances. This he be- 
gan to attempt to do as early as the spring of 1903, and finally accoinplished 
it at the date of this completed loan from complainant November 30 to Decem- 
ber 19, 1903, the last date being the final balance to him of the money procured. 
Pending thèse transactions, and for several moiiths in the year 1904, he inan- 
aged his business as f ormerly, and perf ormed the usual public service of a 
citizen, and for that purpose his mind was practically in a normal srrate. The 
paresis, which the évidence sliows progresses by slow but by sure stages, did. 
not apyear to underniine bis mental faculties entirely until the close of 1904. 
He was without question fully capacitated to make a légal and bindlug con- 
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tract from November 30 to December 19, 1903, and was compétent to under- 
stand and comprehend the purport of his dealings with complainant and the 
contract into which lie entered. I therefore find that on said dates ne was 
mentally capacltated to make this contract and understand the full purport of 
his acts in executing and delivering this deed and the notes secured thereby, 
and in receiving the nioney paid as a loan to him by complainant in considéra- 
tion of said deed and notes, and that ne full y understood and directed the dis- 
tribution of the proceeds of the loan." 

The master in the latter part of his report adopts the rule announced 
by the Suprême Court of Georgia in Maddox v. Simmons, 31 Ga. 512, 
as to the degree of mental capacity necessary to make a valid and bind- 
ing contract. In the opinion in that case by Judge Lumpkin, on this 
question, it is said : 

"I assume, in the first place, that, to establish incapacity in a grantor, he 
ruust be shown to hâve been at the time non compos mentis, in the légal ac- • 
ceptance of that term ; which means, not a partial, but an entire, loss of un- 
derstanding. The common law has not drawn any discriminating Une by 
which to détermine how great inust be the imbecility of miud to render a con- 
tract void, or how much intellect must remain to uphold it. Weakness of un- 
derstanding is not, of itself, any objection to the validity of a contract. If 
a man be legally compos mentis, he is the dispeser of his own property, and his 
will stands, for the reason of his actions. Jackson ex dem. Cadwell v. King, 4 
Cow. (N. Y.) 207, 15 Am. Dec. 354 ; Odell v. Buck, 21 Wend. (N. Y.) 142 ; Stew- 
art v. Lispenard, 26 Wend. (N. Y.) 298 et seq. ; Clark v. Fisher. 1 Paige (N. Y.) 
171, 19 Am. Dec. 402 ; Blanchard v. Nestlé, 3 Denio (N. Y.) 37 ; Osterhout v. 
Shoeinaker, Id., note ; Dean's Med. Jur. 555 et seq. ; 2 Mad. Ch. Pr. et seq. 

"To establish any other standard of intellect or information beyond the pos- 
session of reason, in its lowest degree, as in itself essential to légal capacity, 
would, as said by Senator Verplanck, in the great case already cited (Stewart's 
Ex'rs v. Lispenard, 26 Wend. [N. Y.] 255), create endless uncertainty, difficulty, 
and litigation ; would shake the security of property, and wrest from the aged 
and infirm that authority over their earnings and savings which is often their 
best security against injury and neglect. If you throw aside the old common- 
law test of capacity, then proofs of wild spéculation or of extravagant and pe- 
culiar opinions, or the forgetfulness or préjudice of old âge, might be suffleient 
to shake the fairest conveyance, or impeach the most équitable will. The law, 
therefore, in fixing the standard of positive légal competency, has taken a low 
standard of capacity; but it is a clear and deflnite one, and therefore wise and 
safe. It holds, in the language of a late English commentator (Shelford on 
Lunacy, p. 39), that weak minds differ from strong ones only in the extent and 
power of their faculties ; but unless they betray a total want of understanding, 
or idiocy, or delusion, they cannot properly be considered unsound." 

The rule thus laid down has been approved in a number of cases by 
the Suprême Court of the state of Georgia, the last case being Barlow 
v. Strange, 120 Ga. 1015-1018, 48 S. E. 344, 345, in which it is said; 

"In Maddox v. Simmons, 31 Ga. 512, 527, Judge Lumpkin used this lan- 
guage: 'I assume, in the first place, that, to establish incapacity in a grantor, 
he must be shown to hâve been at the time non compos mentis, in the légal 
acceptation of that term, which means, not a partial, but an entire, loss of un- 
derstanding.' The rule thus laid down has been approved in two cases. See 
Nance v. Stockburger. 111 Ga: 821. 36 S. E. 100, and cit. There is no conflict 
between this rule and the one laid down in Frizzell v. Rééd. Both recognize 
that, in order to avoid a contract on account of mental incapacity, there must 
be an entire loss of understanding. The first case recognizes it in ternis, and 
the second in effect. . For one who has not strength of mind and reason equal 
to a clear and full understanding of his act in making a contract is one who 
is afflicted with an entire loss of understanding." 

This being a Georgia contract, and the lands conveyed to secure the 
debt being Georgia land, the law of the state must, of course, prevail, 



124 168 FEDERAL REPORTES. 

and, applying the évidence and the facts found by the master from the 
évidence to the law as thus stated, there is no reason whatever for dif- 
fering from the conclusion reached as to Bedford H. Worrill's capacity 
to contract at the time he executed the deed. 

The next principal ground of défense raises this question : It is con- 
ceded that under the law of Georgia (Code 1895, § 2771 et seq.), 
in conformity with which this deed and bond to reconvey were execut- 
ed, the title to the land vested in the British & American Mortgage 
Company, consequently the wido'w, Mrs. Carrie H. Worrill, would not 
hâve the right to a year's support out of the land except as to the 
equity rédemption, her rights being subordinated to those of the 
British & American Mortgage Company holding the title. Section 
2771, Code Ga. 1895, is as follows: 

"Whenever any person in this state conveys any real property by deed to 
secure any debt to any person loaning or advancing said vendor any money or 
to seeure any other debt, and shall take a bond for titles back to said vendor 
upon the payment of sueh debt or debts, or shall in like manner convey any 
Personal property by bill of sale, and take an obligation binding the person to 
whom said property was coiiveyed to reconvey said property upon the payment 
of said debt or debts, such conveyance of real or Personal property shall pass 
the title of said property to the vendee till the debt or debts which said con- 
veyance was made to secure shall be fully paid, and shall be held by the courts 
of this state to be an absolute conveyance, with the right reserved by the ven- 
dor to hâve said property reconveyed to him upon the payment of the debt or 
debts intended to be secured agreeably to the ternis of the contract, and not 
a mortgage." 

The contention is that, by electing to înstitute the foreclosure pro- 
ceeding in this court, the complainant chose to treat this instrument 
as a mortgage. Under the law of Georgia, a mortgage is "only a 
security for debt and passes no title." Code Ga. 1895, § 2723. It was 
held in this court several years ago that the right to foreclose in this 
court existed where a deed and Lond to reconvey had been executed 
under the state statute, as in this case (Tatum v. Ray [C. C] 69 Fed. 
682), and this was affirmed in the Circuit Court of Appeals in Ray v. 
Tatum, 72 Fed. 112, 18 C. C. A. 464. In a later case in this court, 
Merrihew v. Fort, 98 Fed. 899, the same question arose, and a simi- 
lar ruling was made. 

It is contended that the language used in the last-named case in- 
dicates that the court was of the opinion that the complainant, by 
electing to treat the instrument as a mortgage and to foreclose the 
equity rédemption, yielded and waived his right to assert title, and 
chose to treat the deed as a mortgage, and, consequently, as a mort- 
gage under the laws of Georgia. There is no question that the wid- 
ow's right to a year's support would be superior to the rights of a 
mortgagee; that is, where the instrument is a mortgage, pure and 
simple, only creating a lien and vesting no title in the mortgagee. 

It is equally true that where the transaction conforms to section 
2771 et seq., where a deed is made and a bond to reconvey given, the 
title passing to the vendee, his rights would be superior to that of a 
widow's claim to a year's support. So that to sustain the contention 
of the défendant hère it would be necessary to hold that by coming 
into the Circuit Court of the United States to foreclose the equity of 
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rédemption, thereby treating the transaction as a mortgage, the com- 
plainant loses the right to claim title as security in it as it unques- 
tionably existed before the foreclosure proceeding was instituted. I 
do not think so, nor was the language used by the court in Merrihew 
v. Fort intended to hâve any such effect. What was there stated was 
with référence to, and should be taken in connection with, the facts of 
the case then before the court. The. right to treat the transaction as a 
mortgage, not asserting title in terms, was there in question,- and the 
further right to resort to a court of equity, especially to the Circuit 
Court of the United States, instead of being restricted and confined 
to the remedy provided by the statutes of the state. Where a deed is 
made in pursuance of the state statutes to secure a debt, and a bond 
given to reconvey when the debt is paid, it is in effect a common-law 
mortgage by which the title vests in the mortgagee, subject only to the 
mortgagor's equity of rédemption. The language used by the court 
in Merrihew v. Fort means no more than this. 

Judge Bleckly in West v. Bennett, 59 Ga. 507, discussing this deed 
and bond to reconvey, with référence to homestead rights, says this: 

"On what estate did the homestead proceedings take effect? On such es- 
tate as the debtor had in the land. That estate was purely équitable, and con- 
sisted of the right to redeem the légal title, on payment of the money as securi- 
ty for which he had passed that title to his créditer. When the right to re- 
deeni is in question, équitable principles are applied, and a deed, tliough abso- 
lute, will be treated as a mortgage. But thus dealing with it does not involve 
any concession that the légal title did not pass. It did pass, and l'or that very 
reason the necessity arises for invoking principles of equity. This was so be- 
fore the act of 1871 (Code 1873, §§ 1969, 1971) was passed, That act was not 
required for the mère purpose of enabling a debtor to pass the légal title as 
security. It had further objects, one of which, as declared in section 1971 of 
the Code, was te prevent liens from attaching on the property while title was 
held by the vendee. Another object may bave been to restrict the right of ré- 
demption to the time specifled in the contract. Compliance with the contract 
'according to the terms' thereof seems to hâve been contemplated. Terhaps, as 
the act originally stood, time was of the essence. Finally, it is not improbable 
that by virtue of the act the wife might bear sotne relation to the transaction 
under it which she would.not bear to a similar transaction before the act was 
passed. Doubtless. she would be allowed to redeem the saine as lier husband. 
But one or the other niust redeem, w T hether an absolute deed be made under 
the act, or under the law as it stood prior to this new législation." 

The effect of sustaining the contention of the défense in this re- 
spect would be to deny to persons taking a deed as security under the 
Georgia statutes the privilège of resorting to the Circuit Court of the 
United States without losing the best part of their security; that is, 
to hâve title to the property conveyed until the debt is paid. If the 
other jurisdictional facts exist, it is now clearly established that resort 
may be had to the Circuit Court of the United States in a case and by 
a procédure such as this. This being true, certainly the security held 
by the vendee should not in any way be weakened or lessened by doing 
so. The language of Judge Bleckly in West v. Bennett, supra, is 
particularly applicable. It is contained in what has been hereinbe- 
fore quoted, but the particular language to which I refer is to this 
effect : 

"When the right to redeem is in question, équitable principles are applied, 
and a deed, although absolute, will be treated as a mortgage. But thus deal- 
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ing with it does not involve any concession that the légal tltle did not pass. 
It did pass, and for that very reason the necessity arises for invoking prin- 
cipes of equity." 

I do not think this ground of défense can be sustained. 

The action of the ordinary's court of Stewart county setting aside 
a year's support for Mrs. Carrie H. Worrill cannot hâve any effect 
on the rights of the parties hère. Jurisdiction was taken of the case 
by the judge of the county court of Stewart county, the ordinary being 
disqualified by relationship. He appointed appraisers to set apart Mrs. 
Worrill's year's support, and they set apart for her as year's support, 
with certain other things, "ail the right, title, and interest which B. H. 
Worrill had at the time of his death in and to" (the property in ques- 
tion hère). As to this land, the only "right, title, and interest" which 
B. H. Worrill had at the time of his death was his equity of rédemp- 
tion, and it was only to this that the action of the ordinary's court 
could apply. It is true that the British & American Mortgage Com- 
pany appeared in the ordinary's court and filed a caveat, and that 
then, by consent of counsel for Mrs. Carrie H. Worrill and the mort- 
gage company, the case was appealed to the superior court of Stew- 
art county. Subsequently, in the superior court, the British & Ameri- 
can Mortgage Company, in writing, withdrew its caveat, and the judge 
of the superior court made the f ollowing order : 

"The foregoing and dismissal and withdrawal by caveators is hereby al- 
lowed without préjudice to the légal or équitable rights of caveators against 
the lands and rents set forth in said return of appraisers for year's support to 
Mrs. Carrie H. Worrill as caveators with a deed, and just as if they had not 
liled said caveat." 

This action in the superior court was certified back to the ordinary's 
court, where the same was recited in an order, and the return of the 
appraisers approved and made the judgment of the ordinary's court. 
The British & American Mortgage Company not being a party to the 
proceeding when the final order approving the appraisement and al- 
lowance was made, the resuit, of course, is that its rights are unaf- 
fected by the judgment allowing the year's support to Mrs. Carrie 
H. Worrill. 

The défense contended before the master that certain witnesses in- 
troduced by the complainant were incompétent. What the master says 
on that subject, and the aùthorities cited by him, are so conclusive 
of the question raised that I content myself with quoting from his 
report: 

"Was ,T. M. Stevens a compétent witness for complainant? Respondent mov- 
ed to rule out his évidence because it developed in the testimony that hî him- 
self had a suit pending in Stewart county superior court against this same re- 
spondent to foreclose a similar security deed on this same land. It was con- 
tended that he was interested, and therefore not compétent to testify, inas- 
much as the issue in tbis case was the sanity of Worrill wheh his deed was 
made. I find that this witness was compétent, and I overrule objection to the 
suit. I do not think the admissibility of this évidence is governed by the state 
statutes, but rather by Rev. St. U. S. § 858 (U. S. Comp. St. 1901, p. 659). The 
proviso of the fédéral statute applies only to parties to the record, and does 
not exclude parties interested in a suit but not parties to the record. Berry 
v. Sawyer (C. C.) 19 Fed. 286, and espeeially Potter v. National Bank, 102 U. 
S. 165, 26 L. Ed. 111. Also De Beaumont v. Webster, 81 Fed. 535, 26 C. 0. A. 
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494, and Goodwin v. Fox, 129 U. S. 601, 9 Sup.-Ct. 367, 32 L. Ed. 805. But if 
the fédéral statute does not govern, I cannot see how this witness should be 
excluded under the state rule. He has no pecuniary interest in this suit. 
Should the coniplainant prevail or not, the resuit has no bearing whatever on 
his case. He is in no wise bound by any judgment hère, or liable for cost or 
interested in the recovery in the case at bar. The pecuniary interest is the 
test of qualification. Code Ga. § 5269 ; Cléments v. Western Lodge, 101 Ga. 62, 
28 S. E. 494 ; Hawes v. Glover, 126 Ga. 310, 55 S. E. 62. 

"Were Pinkston, James, and Miller compétent witnesses for complainant? 

"At the conclusion of the testimony of S. T. Pinkston, counsel for respond- 
ent moved to rule out ail of his testimony on the ground that this is a suit 
defended by WorrilFs administratrix, and Worrill being dead, and this witness. 
being shown to hâve been the agent and représentative of the complainant, he 
could not testify as to transactions between himself and Worrill. A similar 
motion was made as to T. T. James, and as to B. S. Miller. The inaster let 
in the testimony at the hearing, reserving his ruling till this report came to be 
made. James and Miller, it was shown, are counsel of record in this cause. 
The évidence nowhere discloses that either of thèse three witnesses at the 
time of the loan were aeting other than as agents for Worrill. It is true that 
Miller communicated with coniplainant and indorsed a draft on it drawn by 
Worrill for the loan, and he seeured the money from complainant by ineans of 
this draft; but his compensation for thèse and ail other services was paid by 
Worrill, and so were those of James. The évidence does not disclose that Mil- 
ler or James are entitled as attorneys to recover the 10 per cent, or any part 
sued for as attorney's fées, nor is there any évidence of any con tract as to 
their fées in this case. Under an almost identical state of facts the Suprême 
Court of Georgia hâve ruled in the case of Merck v. American Freehold Mort- 
gage Company, 79 Ga. 230, 7 S. E. 265 (second paragraph, opinion), that wit- 
nesses such as thèse were the agents of the deceased and not of the plaintiff. 
Witnesses of this character, under the évidence in the case at bar, as to com- 
plainant, may be classed as intermediaries, and especially is this true as to 
Miller. 

"In the case above cited, supra, of Merck v. Mo.rtga.ge Company, the court 
says: 'By using intermediaries as channels of transmission for papers, relying 
upon their inspection of property and examination of titles, made at the bor- 
rower's instance, and forwarding the money through them also at his instance, 
the lender does not constitute them his agents to make loans.' 

"Also in the case of Jackson, Guardian, v. Bennett, 98 Ga. 106 (syllabi 1 and 
2, 26 S. E. 53) : 

" '(1) An agent who procures for another a loan of money, the agent in this 
transaction not representing the lender, is not, upon the trial of an action 
brought by the lender upon a promissory note given for money borrowed. in- 
compétent to testify in behalf of the plaintiff as to transactions between the 
witness as sùch agent and the borrower, relating to the procurement of the 
loan, or before the time when the same was granted, although the latter may 
hâve become insane (or died), and although the agent after the maturity of the 
note was by the lender employed as an attorney for its collection.' 

" '(2) An attomey at law employed to collect a promissory note, and who 
has no contract with his client as to what fées will be charged, but expects 
to look to the client for reasonable compensation, is not interested in the case 
so as to disqualify him from testifying as a witness for the plaintiff. This is 
true although the witness may hâve testifled that lie had nô other fee reserved 
except the 10 per cent, in the note sued upon. Taken akogether, the facts were 
not such as to disqualify him, it really appearing that his fee was in no way 
dépendent upon the resuit of the case.' " 

The notes given by B. H. Worrill to the British & American Mort- 
gage Company provided for attorney's fées. It is contended hère by 
the défendant that, because this proceeding for foreclosnre was in- 
stituted instead of suing on the notes, counsel fées cannot be recovered. 
On this subject the master says : 
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"Attomey's fées are reeoverable in this cause. They are as much a part of 
the contract as is any other provision therein, and the failure to pay on part 
of the obllgor or his légal représentative, and the resort to the court for col- 
lection, places the obligation to pay as a part of the debt. The statute pro- 
vides how thèse fées shall be recovered. The notice required by law has been 
given as a fôundation for this recovery, and the fact that this is a bill in 
equity to foreclose the lien of the debt does not take it out of the requirement 
of the statute and of the benefit resulting from notice of suit. Laws Ga. 1900, 
p. 53. See Harris et al. v. Powers, 129 Ga. 75 (8), 58 S. E. 1038." 

This conclusion of the master is clearly correct. I see no reason 
whatever why complainant is not as much entitled to attorney's fées 
in a proceeding like this, as it would hâve been if it had brought suit 
on the notes. 

Ail the exceptions to the master's report will be overruled, and the 
report confirmed. A decree may be taken in accordance with the re- 
port. 



DEÏAWARE, L. & W. It. 00. v. MAYOR, ETC., OF JERSEY CITY. 
(Circuit Court, D. New Jersey. February 25, 1909.) 

1. Injunction (§ 114*)— Indispensable Parties. 

A contract was entered into between a water company and a railroad 
Company having a right of way through a city, by which the water com- 
pany was to supply water to "the railroad for 25 years and. was given the 
right to lay a pipe Une on the railroad right of way through the city for 
the delivery of water to the railroad company and to other eustomers, to 
ruaintain the same for the term of the contract, and, if it should not be 
renewed, for an additional 25 years on such terms as should be agreed 
upon. ÊëW that, as sùçh pipe Une was not for railroad purposes alone, 
but was to be constructed by and for the benefit of the water company, 
such company was an indispensable pàrty to a suit to enjoin the city from 
interfering with its construction. 

[Ed. Note. — For other cases, see Injunction, Cent. Dig. § 202; Dec. Dig. 
§ 114.*] 

2. Courts (§ 343*)— Fédéral Courts— Nonjoinder of Indispensable Parties 

— Amendment. 

Leave carmot be granted by a fédéral court to amend a bill by bringing 
in a new party, which, whether nominally made a complainant or défend- 
ant, must be aligued for jurisdictional purposes in opposition to a citizen 
of the same state, and whose joinder would defeat the jurisdiction of the 
court, which rests alone on diversity of citizenship. 

[Ed. Note.— For other cases, see Courts, Cent Dig. §§ 919, 920 ; Dec. Dig. 
§343.*] 

In Equity. On final hearing on pleadings and proofs. 

William D. Edwards, Gilbert Collins, and M. T. Rosenberg, for 
complainant. 

Warren Dixon, for défendant. 

LANNING, District Judge. The question presented by this case is 
whether the municipal authorities of Jersey City shall be enjoined from 
interfering with the construction by the complainant, its contractors 
and agents, of a water main on the complainant's right of way across 
West Side avenue in Jersey City. The complainant's railroad crosses 

•For other oases see same topic & § numbeb in Dec. & Am, Digs. 1907 to date, & Rep'r Indexe* 
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the avenue at grade. Its right of way is 100 feet in width. It requires 
at Jersey City, and elsewhere in that vicinity, for use in its business, 
over 1,000,000 gallons of water per day. In November, 1906, a con- 
tract was entered into by the Morris & Essex Railroad Company and 
the Hoboken Ferry Company, both New Jersey corporations, and the 
Delaware, Lackawanna & Western Railroad Company, a Pennsylvania 
corporation and lessee of the two New Jersey corporations, ail parties 
of the first part, with the Hudson County Water Company, a New 
Jersey corporation, party of the second part, by which it is provided 
that the water company shall procure and deliver to the railroad 
company (a term used in the contract for ail the parties of the first 
part) ail the water which the railroad company may require for use 
of its cars, locomotives, shops, steamboats, and ferryboats, for the 
extinguishment of fires, and for ail other purposes and requirements 
on its lines or at its yards and terminais in Jersey City, Hoboken, and 
Secaucus; shall lay (or procure to be laid by a responsible firm of 
contractors) and maintain and operate a water pipe line upon the right 
of way of the railroad company; and shall provide and deliver into 
the pipe line an ample supply of water for ail the uses and purposes 
of the railroad company, without treatment by the latter, for a period 
of 25 years, with the privilège to the railroad company of a renewal 
of the agreement for a second period of 25 years upon the same terms 
as for the first period of 25 years. The contract also provides that 
the railroad company shall purchase from the water company, during 
the term of the agreement and any extension thereof, the entire sup- 
ply of water required by the railroad company at its Jersey City, 
Hoboken, and Secaucus yards and terminais, and elsewhere on the 
pipe lines constructed under the contract. The railroad company also 
grants to the water company, for the term of the contract, or any 
extension or renewal thereof, the right, license, and easement to lay, 
maintain, and operate the main pipe line mentioned in the contract 
upon the railroad company's right of way, with the privilège to the 
water company of entering upon the right of way and property of 
the railroad company to make ail necessary repairs, and to make such 
side or service connections as may be necessary in the business of 
the water company for the delivery of water to the railroad company 
and to other customers. It is further provided that if, at the expira- 
tion of 25 years, the railroad company shall not avail itself of its 
privilège to renew the contract for a second period of 25 years, the 
water company shall hâve the privilège of a renewal of the use of the 
right of way, license, and easement, for the maintenance and opération 
of its pipe lines, branches, and service connections, which at such time 
shall hâve been laid, and to lay additional connections to its pipe line 
or lines, and to repair the same, for a second period of 25 years, upon 
the payment of such an amount of annual rental as may then be agreed 
upon between the parties to the contract. 

The complainant is the Delaware, Lackawanna & Western Railroad 
Company only. By an arrangement between it and the Hudson County 
Water Company the complainant undertook, with its own force of 
men, but at the expense of the water company, to lay the portions of 
the pipe line crossing the public streets of Jersey City. In attempt- 
108 F.— 9 
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ing to lay the pipe line ,acr.oss West Side avenue, the police authorities 
of Jersey City arrested its men and stopped the work. Hence this suit. 

The défendant insists that the Hudson County Water Company is 
an indispensable party to the suit. This défense is not expressly pre- 
sented by the answer; but, if the alleged defect be vital to the relief 
sought, the objection may be good. The contract shows that the pipe 
line, when laid, will be the property of the water company, and not 
the railroad company ; that the water company will supply the line 
with water and operate it ; and that it may possibly continue to operate 
the line, on the railroad company's property, 25 years after the rail- 
road company ceases to take water from it. It further appears, as 
already stated, that the work which the railroad company is attempting 
to do in the laying of those parts of the line which cross the public 
streets of Jersey City is for and at the expense of the water company. 
It follows that the water company has.a vital interest in the resuit of 
this suit, and might, except for a fact to be hereafter mentioned, hâve 
properly been joined as a party hereto. 

But the test is whether it is an indispensable party. Can this court, 
upon ,the pleadings in their présent form, decree such an injunction 
as is prayed for ? To do so means that the water company, and not 
the railroad company, shall be permitted to continue to tear up the 
public streets of Jersey. City without supervision by or régulation of 
the city authorities. Concêding, for the purposes of this case, as coun- 
sel for the complainant contend, that the railroad company may, under 
its chartered powers, construct its necessary works across the public 
streets without municipal consent, and concêding, further, that what 
it may itself directly do it may hâve another party do for it, such 
exemption from municipal control has relation only to its exercise of 
its own franchises. The franchise to build and operate the water Sys- 
tem described in the record of this case, if there be.any, is the franchise 
ôf the water company, and not the railroad company. The contract 
shows that the System is designed to be used by the water company 
in supplying the gênerai public, as well as the railroad company, with 
water; and after 25 years, if the railroad company then concludes to 
take its supply of water from some other party, the water company 
may still continue to use the System for 25 years longer in supplying 
the gênerai public. Thèse facts show that the railroad company is 
hère asking for an injunction the erïect of which, if granted, will be 
directly to further the interests of the water company and only in- 
directly to further its own interests. 

The défendant insists that as against the water company it has dé- 
fenses it may not be able successfully to invoke as against the railroad 
company. For example, as against the water company the défendant 
may hâve a control over its streets not possessed as against the railroad 
company, and may hâve a vested right to furnish water to the gênerai 
public from its municipal waterworks to. the exclusion of the water 
company. The défendant insists that it has such défenses. It seems to 
me clear that an injunction ought not to issue upon the présent state 
of the pleadings. While the nonjoinder of the water company was not 
objected to in the defendant's answer, the court cannot, upon any prin- 
cipes of equity jurisprudence, make a decree, primarily for the benefït 
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of the water company, upon the prayer only of the railroad company. 
I think the water company is an indispensable party to the suit. 

The contract between the railroad company and the water company 
is annexed to the bill of complaint and made a part thereof. The 
defect above mentioned was therefore apparent on the face of the bill, 
and was demurrable for want of a proper and indispensable party. 
The objection having been raised only at the argument, the court, if 
the case were a proper one for amendment, might afford the com- 
plainant an opportunity to amend its bill. But the jurisdiction of this 
court dépends on proper diversity of citizenship of the parties. For 
the purpose of determining the question of jurisdiction, the alignment 
of the parties will be fixed by their actual relation to the controversy, 
without regard to their position on the record as complainants or de- 
fendants. If the water company be brought in as a party complain- 
ant or défendant, since its interest in the controversy is with that of 
the railroad company and is opposed to that of Jersey City, it must, 
under the provision of Act March 3, 1875, c. 137, § 1, 18 Stat. 470 (U. 
S. Comp. St. 1901, p. 508), which gives this court jurisdiction of "a 
controversy between citizens of différent states," be aligned with the 
railroad company as a party complainant. Pacific R. R. v. Ketchum, 
101 U. S. 289, 298, 25 L. Ed. 932; Groel v. United Electric Co. (C. 
C.) 132 Fed. 252. As the record would then show a citizen of the 
state of New Jersey as one of the complainants and a citizen of the 
same state as défendant, this court would be without jurisdiction to 
décide the cause. 

The suggestion, made on the argument, that the court may enter 
a decree so restricted in its terms that the water company shall not be 
allowed to make service connections for the gênerai public, or for any 
other party than the railroad company, and that the water company 
will consent to such a decree, does not answer the objection. By such 
a procédure the water company would virtually become a party to the 
suit. The court cannot thus acquire jurisdiction of the cause. 

The bill must be dismissed, with costs. 



NEW YORK CENT. & H. R. R. CO. et al. v. INTERSTATE COMMERCE 

COMMISSION. 

(Circuit Court, S. D. New York. February 8, 1909.) 

1. Carriers (§ 26*)— Interstate Commerce Commission— Orders. 

Under the provision of section 15 of the interstate commerce law (Act 
Feb. 4, 1887, c. 104, 24 Stat. 384 [U. S. Comp. St. 1901, p. 3165]), as amended 
by the Hepburn act (Act June 29, 1906, c. 3591, § 4, 34 Stat. 589 [U. S. Comp. 
St. Supp. 1907, p. 900]), that "ail orders of the commission, except orders 
for the payment of money, shall take effect within such reasonable time, 
not less than thirty days, and shall continue in force for such period of 
time, not exceeding two years, as shall be prescribed in the order of the 
commission" unless suspended or set aside, etc., an order relating to 
rates is not invalid beeause it fails to prescribe the time it shall remain in 
force, but in such case the order remains in force for two years, the 
maximum time prescribed by the statute. The commission should, how- 

*For other cases see same topic & § numbee in Dec. & Am. Diga. 1907 to date, & Rep'r Indexe» 
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ever, comply with the implied requirement of the statute and in ail cases 
fix the time. 

[Ed. Note. — For other cases, see Carriers, Dec. Dig. § 26.*] 

2. Oaeeiees (§ 32*)— Interstate Commerce Commission— Authority— Ordees. 
It is one of the primary purposes of the Interstate commerce law to re- 
move discriminations in rates; and under the broad powers conferred on 
the Interstate Commerce Commission "to exécute and enforce the provi- 
sions of this act" and "to make an order that the carrier shall cease and 
desist from such violation to the extent to which the commission flnd the 
same to exist" (Act Feb. 4, 1887, c. 104, § 12, 24 Stat. 383 [U. S. Comp. St. 
1901, p. 3162]. and section 15, as amended by Hepburn Act June 29, 1906, 
c. 3591, § 4, 34 Stat. 589 [U. S. Comp. St. Supp. 1907, p. 900]), where it has 
found that discrimination exists against a shipper or commodity, it may 
prescribe a relative rate, as. that the charge shall be the same as that for 
a similar service to other shippers or on another similar commodity, in- 
stead of fixing an absolut© maximum rate, which would enable the car- 
rier to continue the discrimination by reducing the rate to other shippers 
or on the other commodity. 

[Ed. Note. — For other cases, see Carriers, Dec. Dig. § 32.*] 

8. Carriers (§ 32*)— Interstate Commerce Commission— Oedees. 

The provision of section 15 of the interstate commerce law (Act Feb. 4, 
1887, c. 104, 24 Stat. 384 [U. S. Comp. St. 1901, p. 3165]), as amended by 
the Hepburn act (Act June 29, 1906, c. 3591, § 4, 34 Stat. 589 [U. S. Comp. 
St. Supp. 1907, p. 900]), that, where the commission shall flnd that a rate 
or any régulations or practices affecting rates are unjustly discriminating, 
it shall "détermine and prescribe what will be the just and reasonable 
rate or rates ; * * * and what régulation or practice in respect to such 
transportation is just, fair, and reasonable to be thereafter followed," does 
not require' the commission, on flnding that a certain rate is discrimina- 
tory, to prescribe in détail régulations and practices which are not neces- 
sary to remove the discrimination, but which may become necessary for 
the protection of the carrier, and it may properly authorize or permit the 
carrier to make such régulations should the necessity arise. 

[Ed. Note.' — For other cases, see Carriers, Dec. Dig. § 32.*] 

4. Carriees (§ 32*)— Interstate Commerce Commission— Orders. 

An order of the Interstate Commerce Commission designed to remove 
a discrimination in rates is not invalid or inoperative because it does not 
go as far as it might, and fails to correct other discriminations found to 
exist. 

[Ed. Note.— For other cases, see Carriers, Dec. Dig. § 32.*] 

5. Carriers (§ 32*)— Interstate Commerce Commission— Orders. 

The Interstate Commerce Commission in inserting in an order command- 
ing carriers to desist from a discrimination a condition for the carriers' 
benefit eannot be said to hâve acted outside of its province, even though 
the subject-matter of the condition be regarded as something subséquent 
to transportation. 

[Ed. Note. — For other cases, see Carriers, Dec. Dig. § 32.*] 

6. Commerce (§ 88*) — Interstate Commerce Commission — Conduct op Pbo- 

ceedings. 

The Interstate Commerce Commission is an administrative tribunal 
dealing with practical problems, and, so long as parties affected by its or- 
ders appear and are fully heard, it has power to grant such relief as the 
facts shown upon the investigation call for, even though such facts may be 
presented by évidence tectmically outside of the issues raised by the plead- 
ings, but which were germane to the subject-matter of the investigation. 

[Ed. Note.— P'or other cases, see Commerce, Dec. Dig. § 88.*] 
•For other cases see same toplc & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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7. Cakkieks (§ 32*)— Interstate Commerce Commission— Obdebs. 

An order of the Interstate Commerce Commission requiring railroad 
companies to cease and desist from aceording to flour milled in transit at 
interior points a lower rate for export tlian was imposed upon grain 
brought from interior points by a milling company to New York City, and 
there ground into flour and other grain products and exported, hehl with- 
in the powers of the commission and valid on a motion for a preliminary 
injunction to restrain its eni'orcement. 

[Ed. Note. — For other cases, see Carriers, Dec. Dig. § 32.*] 

Ward, Circuit Judge, dissentiug. 

In Equity. On motion for preliminary injunction. 

Geo. F. Brownell, for complainants. 

P. J. Farrell, for Interstate Commerce Commission. 

W. F. Rovve, for Hecker Jones Milling Co. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

NOYES, Circuit Judge. This is an application for an injunction 
restraining pendente lite the Interstate Commerce Commission from 
enforcing its order dated June 24, 1908, in a proceeding instituted by 
the Hecker-Jones-Jewell Milling Company against the présent com- 
plainants as défendants therein. In its complaint in such proceeding 
the milling company alleged, in substance, that it was engaged in 
manufacturing wheat into flour at the city of New York both for 
domestic use and for export; that it was obliged to obtain its supply 
of wheat in various Western states, and to ship the same to its mills 
at New York; that the défendant carriers charged it a higher rate 
upon the wheat shipped over their lines and thereafter ground into 
flour and exported than they charged upon wheat ground by millers 
at Chicago and vicinity and exported, and upon wheat ground by for- 
eign millers and sold in foreign markets in compétition with its prod- 
ucts; and that such rates constituted an unjust discrimination against 
it. In its prayer for relief the milling company asked for an order 
"fixing the rate upon wheat and other grains shipped from Chicago 
points to New York Harbor for manufacture there into flour and other 
grain products, and thence exported, at the same amount as if fixed 
upon wheat and grain shipped from Chicago points to New York 
Harbor points, and thence exported as wheat and grain." It also 
asked for such régulations as should prevent the continUance of the 
discriminations complained of, and for gênerai relief. After notice 
and a full hearing, the commission made an order requiring the car- 
riers to cease and desist on or before the lst day of September, 1908, 
"from aceording to flour milled in transit at interior points a lower 
rate for export than is imposed upon the grain of the complainant at 
New York City, which is subsequently ground into flour and other 
grain products and exported; but this order is made upon condition 
that said défendants establish the necessary régulations to make cer- 
tain that the grain upon which the export flour rate is applied is ac- 
tually exported as flour or other grain products, for which défend- 
ants may impose a proper charge to cover the cost of executing such 
régulations." 

•For otber cases see same topio & § numbeb in Dec. & An>. Digs. 1907 to date, & Rep'r Inflexe» 
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The following is a brief summary of the situation: The Hecker 
Milling Company obtains its supply of wheat in the West ; brings it 
to New York City, where its mills are located, over the lines of thèse 
complainants and by other routes; grinds the wheat into flour and 
other grain products ; supplies an extensive domestic market ; and does 
a large export business. It has heretofore been charged the domestic 
rate upon ail its wheat, regardless of the ultimate. destination of the 
flour ground therefrom, notwithstanding that both export flour and 
export grain take a lower rate than domestic grain. The export flour 
rate also applies to grain shipped f rom the West and "milled in transit" 
at interior mills upon the carriers' lines. Under thèse conditions, the 
milling company complained to the commission that it was being dis- 
criminated against ; that it was charged a higher rate than western 
millers and millers who ground the export grain in foreign countries. 
It asked specifically that the rate charged it upon grain which it 
ground and exported as flour should be the export grain rate. The 
commission, however, did not grant this relief, but did order that flour 
for export milled in transit at interior points should not receive a lower 
rate than that accorded to the milling company's grain which it ground 
into flour and other grain products and exported. Assuming that 
flour milled in transit should continue to take the export flour rate, the 
milling company's grain which it might grind into flour and export 
would take the same rate. In other words, the commission treated 
grain milled at the seaboard as being milled in the course of trans- 
portation to foreign countries, and took away the advantage which 
grain milled in transit at interior points had previously enjoyed. 

The carriers now ask this court to restrain the enforcement of the 
order of the commission pending proceedings to set it aside. They as- 
sert that the order is invalid and unenforceable upon various légal 
grounds, the considération of which requires the construction of sev- 
eral important provisions of the interstate commerce act (Act Feb. 4, 
1887, c. 104, 24 Stat. 379 [U. S. Comp. St. 1901, p. 3154]), as amended 
by the Hepburn law (Act June 29, 1906, c. 3591, 34 Stat. 584 [U. S. 
Comp. St. Supp. 1907, p. 892]). And, as the détermination of thèse 
légal questions upon this application has required as exhaustive an 
examination of them as would be necessary upon final hearing, we 
deem it désirable, in view of the importance and novelty of the sub- 
ject and of the able présentation of the case upon both sides, to ex- 
press our opinion at greater length and in more complète form than 
would ordinarily be the case in passing upon an application for a 
preliminary injunction. 

The objections to the validity of the order may be conveniently con- 
sidered as they appear in the complainants' brief. 

The first ground of invalidity urged is that the order fails to specify 
the time during which it shall remain in force. Section 15 of the in- 
terstate commerce act as amended, under which this order was made, 
provides that: 

"Ail orders of the commission, except orders for the payment of money, shall 
* * * continue in force for such period of time, not exceeding two years, as 
shall be prescribed In the order of the commission." 
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The commission did not state in this order how long it should re- 
main in force. Strictly speaking, the directions of the statute were 
not complied with. Nevertheless we think that this inaction on the 
part of the commission did not invalidate the order. The act itself 
prescribes the maximum time an order can remain in force. The com- 
mission may prescribe a shorter time, but, in the absence of such limi- 
tation, an order remains in force the maximum time — two years. The 
law reads the limitation into it. But, while we think that the absence 
of an express limitation in an order does not render it voici, we per- 
ceive no reason why the direction implied in the statute that the time 
be prescribed in the order should not be complied with. We find no 
merit whatever in the contention of the commission, as stated in its 
answer, that there is a distinction with respect to the application of the 
two-year limitation between affirmative and négative orders. 

The second objection to the validity of the order, as stated by com- 
plainants, is that it fails to détermine and prescribe the just and rea- 
sonable rate or charge to be observed as a maximum, and the just, 
fair, and reasonable régulation or practice to be followed in respect 
of the transportation involved. The section of the interstate commerce 
act already referred to (section 15) empowers the commission when- 
ever, after a hearing, it shall be of the opinion that any rates or 
charges or régulations or practices relating thereto are un just, un- 
reasonable, or unjustly discrirninatory in violation of the act, to "dé- 
termine and prescribe what will be the just and reasonable rate or 
rates, charge or charges, to be thereafter observed in such case as the 
maximum to be charged ; and what régulation or practice in respect 
to such transportation is just, fair and reasonable to be thereafter 
followed ; and to make an order that the carrier shall cease and desist 
from such violation, to the extent to which the commission find the 
same to exist and shall not thereafter publish, demand or collect any 
rate or charge for such transportation in excess of the maximum rate 
or charge so prescribed, and shall conform to the régulation or prac- 
tice so prescribed." The point of the complainants' contention is that 
the commission, having found that the rates so complained of by the 
milling company were discrirninatory, was bound to prescribe the 
maximum rate to be charged in the future for the services, but that it 
failed to do so, and exceeded its powers by prescribing relative rates. 
If the power conferred upon the commission were simply and alone 
to prescribe maximum rates, there would be much force in the com- 
plainants' contention. There is a marked distinction between that 
power and the power to fïx minimum or absolute rates. There is 
still greater distinction between it and the power to fix relative rates; 
for, strictly speaking, power to prescribe the relations which shall ex- 
ist between charges is not power to fix them at ail. It is necessary to 
look further than to the power to prescribe maximum rates to find au- 
thority for the order in question. This order attempted to remove 
the discrimination against the milling company. It prescribed, in sub- 
stance, that the charges against it should be the same as those charged 
other shippers for services similar in their nature. It did not pre- 
scribe how the charges should be equalized. Raising the rate to the 
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Western shipper would hâve complied with the order as well as Iower- 
ing the rate to the milling company. The end to be attained was the 
removal of the discrimination. Now, the removal of discriminations 
is one of the primary purposes of the act to regulate commerce, its 
suppléments, and amendments. Many provisions are directed to that 
end. Consequently it is not to the spécifie power to prescribe maxi- 
mum rates, but to the broad powers, applicable in the case of viola- 
tions of the act by unjust discriminations, conferred by section 12, "to 
exécute and enforce the provisions of this act," and, by section 15, "to 
make an order that the carrier shall cease and desist from such viola- 
tion to the extent to which the commission find the same to exist," 
that resort must be had. The complainants apparently do not ques- 
tion the power of the commission to order them to desist from the 
unjust discrimination, but they contend that the commission cannot 
stop there — that such détermination is merely antécédent to the fix- 
ing of a new maximum rate. If this be so, the act loses much of its 
effectiveness. Discriminations are as well accomplished by lowering 
as by raising rates. If the commission had prescribed in the présent 
order as the maximum rate the présent charge to the Western millers, 
the same condition would be brought about by making a new and 
lower rate to them. We think any such construction of the act would 
fail to give due effect to its provisions, and that the powers conferred 
by section 12, and 15 furnished the commission authority to make the 
order in question, and did not require it to go f urther. 

The complainants also urge under the présent ground of objection 
that the order was invalid because it left the carriers to prescribe the 
régulations and practices necessary to make it effective. It is said 
that the commission, having made the order for the purpose of re- 
moving the discrimination, was itself bound to prescribe in détail the 
régulations and practices to be followed in accomplishing the desired 
resuit. If the régulations referred to in the condition of the order for 
making certain that only the grain of the milling company which is 
exported as flour takes the export flour rate are régulations and prac- 
tices required in removing the discrimination, there is much force 
in this contention. There is no spécifie authority in the act under 
which the commission may require carriers to devise and frame régula- 
tions to make its orders effective, and spécifie power is only conferred 
upon the commission itself to make régulations and practices in lieu 
of those which it finds in violation of the act. Therefore the commis- 
sion says that, as no régulations or practices were complained of by 
the milling company and none were found to violate the act, it had no 
power to take the initiative in prescribing régulations or practices in 
connection with the removal of the discrimination, and could leave 
the matter to the carriers. The complainants, however, say that this 
is a non sequitir ; that, if the commission had no power to prescribe 
the régulations itself and no power to require the carriers to make 
them, it had no power to make the order in question. We think the 
question discussed by both parties is not quite the question presented 
to the court. In one aspect of this order no régulations are necessary. 
If the carriers raise the rate upon export flour milled in transit to equal 
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the présent rate upon the grain of the milling company, nothing needs 
to be done by way of régulation. The milling in transit privilège is 
merely taken away. If, on the other hand, the rate upon the milling 
compâny's grain which is ground into export rlour is lowered, régula- 
tions are necessary, but they are not régulations connected with the 
removal of the discrimination. They are régulations for the benefit 
of the carriers themselves, having for their object the making certain 
that no more grain gets the low rate than is entitled to it. The order 
directs the removal of the discrimination. It does not necessarily fol- 
low that any régulations are necessary to carry it out. But, if the 
carriers détermine to remove them in a way which requires such régu- 
lations, then the condition applies that the carriers may themselves 
prescribe them, to be carried out at the expense of the milling com- 
pany. In other words, the severity of a stringent order is relaxed. 
A condition is attached for the carrier's benefit. With power to make 
such reasonable régulations for identifying the grain as they please— 
ail at the expense of the milling company — they can hardly complain 
that the order is less harsh against them than it might hâve been. In 
our opinion, the exercise of the power to remove unjust discrimina- 
tions is not rendered ineffective by leaving to the carriers the right to 
initiate the practices to be followed to relieve them from possible mis- 
takes or impositions in the opération of the order. 

The complainant further contends that the order was invalid be- 
cause it failed to correct the most serious discrimination found by the 
commission — that in favor of foreign millers. But the order was not 
rendered invalid by being less comprehensive than it might hâve been. 
If it removed one discrimination it was not inoperative because it 
failed to remove others. It was lawful as far as it went, even if it 
did not go as far as it might. 

We also think the contention of the complainants without foundation 
that the order is invalid because it fails to conform to the décision 
which forms its basis. It was not absolutely necessary that it should 
conform. It substantially does. 

It is next contended that the order is invalid because it requires 
the complainant to establish régulations and practices not connected 
with interstate transportation. The gist of this contention is that any 
régulation established by the carriers to make certain that the grain 
of the milling company upon which it receives the export fiour rate 
is actually ground and exported is not connected with transportation, 
and consequently is no part of interstate commerce. It is said that, 
when interstate transportation is completed, the power of the commis- 
sion ends — that it cannot establish régulations covering property after 
such transportation lias terminated. The term "transportation," as 
defined in the interstate commerce act (section 1), includes "ail serv- 
ices in connection with the receipt, delivery, élévation, and transfer in 
transit, ventilation, réfrigération or icing, storage and handling of 
property transported." The commission is authorized to prescribe 
régulations and practices in respect to transportation. Consequently 
it is urged in answer to the complainants' contentions that the com- 
mission, for the purpose of eliminating discriminations in transporta- 



138 168 FEDERAL REPORTER. 

tion, may prescribe régulations with respect to the custody of graïn 
designed for export after the railroad carriage thereof has been com- 
pleted and prior to delivery upon the ship. But we are not called 
upon to détermine the précise question thus presented. As already 
pointed out, the case discussed upon the briefs is not exactly the one 
before us. The matter in question before the commission was the 
discrimination in rates for railroad transportation. The commission 
found that the relation of rates for such transportation constituted 
an unjust discrimination, and ordered it to cease. The mandatory 
part -of the order relates solely to transportation, and the object of 
the condition is only to protect the carriers from unjust rates for trans- 
portation service. If the discrimination complained of is removed 
by raising the rate upon flour milled in transit, no régulations will be 
necessary. If it is removed by lowering the milling company's rate, 
régulations will undoubtedly be necessary to protect the carriers from 
imposition or mistake — to make certain that only flour actually ex- 
ported gets the export rate for the transportation service rendered. 
In our opinion the commission, in inserting in the order a condition 
for the carriers' benefit, cannot be said to hâve acted outside its prov- 
ince, even though the subject-matter of the condition be regarded as 
something subséquent to transportation. And this is the more true 
if the condition be regarded as only authorizing régulations for the 
détermination of the applicability of rates for transportation. 

The next objection to the validity of the order is that it is not con- 
fined to the issues raised. As already shown, the milling company spe- 
cifically asked the commission to order the carriage to fix the rate upon 
grain which it shipped from Chicago points to New York Harbor at the 
same amount as was fixed upon export grain. The commission did 
not grant this relief, but, instead, gave the milling company the bene- 
fit of the rate upon flour milled in transit and exported. But, as the 
pétition of the milling company also prayed for further and gênerai 
relief, we should find no difficulty in sustaining the order notwith- 
standing this variance, if there were any facts in the pétition concern- 
îng the milling in transit rate or any showing that the milling com- 
pany should be placed upon the same basis as those enjoying it. But 
the pétition contains no référence to such privilège. Indeed, the com- 
plaint seems to be regarding rates enjoyed by millers at Chicago and 
west thereof, instead of by those located on the carriers' lines east of 
Chicago and enjoying the milling in transit privilège. If this order 
were a judgment of a court, we should without hésitation say that 
the facts alleged in the pétition did not support it. The Interstate 
Commerce Commission is, however, an administrative tribunal deal- 
ing with practical problems. So long as parties affected by its orders 
appear and are fully heard, we think it would be most unfortunate 
to deny its power to grant such relief as the facts shown upon the 
investigation should call for, even though such facts might be pre- 
sented by évidence technically outside the issues raised. Notwith- 
standing, therefore, that the commission has established rules of prac- 
tice analogous to those in courts, notwithstanding that its rules even 
provide that hearings shall be had upon issue joined, we are of the 



NEW YORK CENT. & H. R. B. CO. V. INTERSTATE COM. COM'N. 139 

opinion that the strict rules of pleading should not be held applicable 
to it. Before we déclare an order of the commission invalid as be- 
ing outside the issues, we think that we should be satisfied that it is 
outside the issues actually presented to the commission and upon 
which the parties were heard. We hâve, therefore, thought it our 
duty to examine the évidence and consider the claims of the parties 
made upon the hearing before the commission. Through such exami- 
nation we find that the milling company and the carriers appeared 
before the commission, and that the varions phases of the discrimina- 
tions claimed to exist against the milling company were fully inquired 
into, including that claimed to exist in favor of interior millers en- 
joying the milling in transit privilège. As the hearing progressed, its 
scope apparently widened, and at its conclusion we are satisfied that the 
real question before the commission in the minds of ail the parties 
was whether it was proper and practicable to afford relief like that 
granted by the order. Indeed, we hâve no doubt that should we dé- 
clare this order invalid, and a new pétition should be filed, the inquiry 
would be along the lines of the hearing already had, with, presum- 
ably, the same resuit. We conclude, therefore, that, while the order 
may hâve been technically outside the issues raised by the pleadings, 
it was still germane to the subject-matter before the commission, and 
should not be declared invalid. 

That which has just been said is also applicable to the contention 
of the complainants that the order is invalid because, while the milling 
company made no complaint with respect to the grain product rate, 
the order gives it the benefit of the lower flour rate upon ail its grain 
products. The whole subject was fully presented to the commission. 
If there was error or inadvertence in according to ail the milling com- 
pany's products the flour rate, application might perhaps be made to 
the commission to correct it. But we cannot hold as a matter of lavv 
that the order was rendered invalid thereby. And, in so far as the ob- 
jection goes to the reasonableness of the order, we think that it should 
not be determined upon this application. 

The final contention of the complainants is that it is impossible as 
a practical matter to comply with the order, and that it should be set 
aside as unenforceable. This objection is not strictly a légal one, but 
involves the reasonableness of the order. We shall not enter into a 
full examination of it upon this preliminary application. Indeed, the 
extent to which this court under the Hepburn amendment may in- 
quire into the mère reasonableness of orders made by the commission 
is a most serious question. Section 15 provides that orders of the com- 
mission shall take effect and remain in force a prescribed time, unless 
"suspended or set aside by a court of compétent jurisdiction." Under 
one possible construction of this provision, a court could only set aside 
an order when it infringed upon a constitutional right of the carrier, or 
failed to comply with the provisions of the statute. The objections to 
the yalidity of the présent order which hâve already been examined 
illustrate thèse questions which the court undoubtedly has power to 
pass upon. On the other hand, under another possible construction 
of the prorision, the court has power to pass upon the reasonableness 
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of the orders of the commission upon their merits. We notice a trend 
in the décisions toward the latter construction, but we deem it inex- 
pedient to express any opinion in the matter until after final hearing. 
For the présent it is sufficient to say that, assuming that we hâve the 
broad power of revision, we are not now satisfied from an examination 
of the moving papers that the order is unreasonable and impracticable. 
Certainly we think that it is not so clearly impracticable that its en- 
forcement should 6e suspended pending suit and without a trial of its 
vvorking. 

The complainants contend that a preliminary injunction should be 
granted because they would sufïer irréparable damage if the order 
should be put into effect and should subsequently be held invalid. But 
we are unable to see how the damages of the carriers in that contin- 
gency would be any more irréparable than would be those of the mill- 
ing company in case the order should be suspended, and should sub- 
sequently be held valid. 

The application for a preliminary injunction is denied. 

WARD, Circuit Judge (dissenting) . I cannot concur in the opinion 
of the court because I think the order in question transcends the power 
of the commission. It is conceded that the charge for transporting 
export grain and flour should be lower than for the domestic,. likewise 
that the milling in transit privilège is reasonable and valuable to ship- 
pers. Owing to the situation of the Hecker Mills at the seaboard, 
they cannot avail themselves of this privilège as shippers from the 
interior can. When they get their grain, the contract of the bill of 
lading is performed, and the transportation is at an end. The Hecker 
Mills can ask nothing more of the railroad; the relation of shipper 
and carrier having wholly ceased. It is true that compared with the 
shippers from interior points they are at a disadvantage in respect to 
grain which they détermine to grind and export as flour after delivery. 
What the commission's order gives them is really a milling after 
transit is over privilège, and because this conld not be given directly 
the order takes on the singular form of prohibiting the railroads from 
charging a lower rate upon flour milled in transit at interior points 
than is charged the Hecker Mills for grain ground into flour at New 
York and exported; in other words, from giving a milling in transit 
privilège to any shipper unless they give the same thing to the Hecker 
Mills, Undoubtedly uniformity of rates may be accomplished by 
raising as well as by lowering rates, or, in this case, by depriving the 
Western shippers of the milling in transit privilège. But, that privi- 
lège being accorded by the railroads as reasonable, to take it away 
would be quite inconsistent with the spirit and intent of the interstate 
commerce act. The order is sought to be justified as an exercise of 
the commission's power to prevent unjust discriminations, which, as 
I understand it, are discriminations made during transportation. But 
there is no discrimination against the Hecker Mills during trans- 
portation; they being properly charged the domestic rate for grain 
delivered to them at New York. I think discriminations cannot be 
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created by the shipper's change of mind as to the disposition he will 
make of his goods after the delivery by the railroad is complète. The 
motion for a preliminary injunction should be granted. 
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(Circuit Court, W. D. "Washington, N. D. March 4, 1909.) 

No. 1,682. 

L Cbiminaï, Law (§ 957*) — Motions fob New Tbial ob in Abbest of Judq- 

MENT— TeSTIMONY OF JUKOBS. 

Wnere the jurors on the trial of a criminal case on each adjournment 
were properly adraonished against receiving outside impressions of the 
case, and there is no reason to suppose they failed to observe thèse in- 
structions, the court will not, on motion of a défendant after conviction, 
institute an inquisition against them by bringing them into court to be 
exaniined for the purpose of eliciting facts to impeach their verdict. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. § 2392 ; Dec. 
Dlg. § 957.*] 

2. Cbiminal Law (§ 970*)— Gbounds fob Abbest of Judgment— Evidence Be- 
fore Gband Juby. 

The fact that incompétent évidence which was excluded on the trial of 
a criminal case may hâve been considered by the grand jury, which found 
the indictment, is not ground for arrest of judgment on a verdict of guilty 
which is amply supported by compétent évidence. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. § 2445; Dec. 
Dig. î 970.*] 

8. CONSTITUTIONAL LAW (§ 72*)— JuDIOIAL POWEBS— EnCROAOHMENT ON EXEC- 
UTIVE. 

The validity of the title of the United Stntes to land purchased and oc- 
cupied by it as a military fort, and the identification and definite boundar- 
ies of the land, are matters within the scope of the powers and duties of 
the executive départaient of the government to détermine, and not subject 
to judicial scrutiny on the trial of a criminal case. 

[Ed. Note. — For other cases, see Constitutional Law, Cent. Dig. S 133; 
Dec. Dig. § 72.*] 

4. United States (§ 3*)— Jubisdiction— Places Acquibed fob Militart Pub- 
poses. 

Article 1, | 8, of the Constitution vests in the national government ex- 
clusive jurisdiction over places occupied and used for military purposes, 
when the site hns t^een aonnired with the consent of the Législature of the 
State in which it is situated. 

[Ed. Note. — For other cases, see United States, Cent. Dig. S 3; Dec. Dig. 
«3.»] 

6. Cbiminal Law (§§ 853, 854*)— Conduct of Tbial— Sepabation of Jubobs — 
Présence During Pboceedings. 

The verdict of a jury in a criminal case in a fédéral court cannot be im- 
peached on the ground that the court, in accordance with its settled prac- 
tice, permitted the jurors to separate during adjournments and recesses 
whiie the trial was proceeding, or refused to exclude the jurors from the 
courtroom during the argument and décision of motions and questions 
of law. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. § 2040 ; Dec. 
Dig. §§ 853, 854.*] 

•For other cases see aune topic & § numbee In Dec. A Am. Digs. 1907 to date, & Rep'r Indexe* 
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Crïminal Law. Case heard on motions af ter a verdict finding the de- 
fendant guilty of murder. Motions denied. 

Elmer E. To.dd, U. S. Dist. Atty. 
Caldwell & Riddell, for défendant. 

HANFORD, District Judge. The défendant, having been indicted 
for the crime of murder committed at the Ft. Worden military post, 
after a motion to, quash the indictment had been denied and a demurrer 
had been overruled, entered a plea of "not guilty," and after a trial the 
jury returned a verdict finding him guilty as charged, "without capital 
punishment." His counsel hâve interposed in his behalf three motions, 
viz. : A motion to summon the jurors for examination in open court 
for the purpose of eliciting f acts impeaching the verdict ; a motion in 
arrest of judgment; a motion for a new trial. 

The first of the three motions is upon the ground that the trial 
was prolonged through a number of days, and at each adjournment 
and recess of the court, previous to the final submission of the case 
to the jury, the jurors were permitted to separate, and they were free 
to read, and did read, the daily newspapers in which the case was re- 
ferred to and commented upon, in a manner prejudicial to the défend- 
ants case. An affidavit in support of the motion allèges that, several 
days after the verdict had been returned, one of the jurors admitted 
having had a conversation at his home with a hired man, in which the 
trial was mentioned. The juror referred to lias made a counterafn- 
davit explaining that the conversation with his hired man was had 
after the verdict had been returned, and alleging that during the time 
the case was on trial he did not hâve any conversation with any per- 
son whomsoever in which the case was mentioned. 

It is the opinion of the court that the défendant has had a fair trial 
by a jury composed of fair-minded, intelligent, honest men, and it will 
not be presumed that they were influenced, in making their décision, 
by the newspapers. Previous to the arguments made to the jury, the 
court cited one of the reporters, and in the présence of the jury inter- 
rogated him concerning a published article referring to the case, which 
the jurors necessarily knew was inaccurate, and elicited from him an 
admission that he was the author of it, and that he had been misin- 
formed in regard to some of the fact.s; and thereupon the court ad- 
monished and advised the jurors to be careful to not give heed to un- 
reliable statements published by the papers, and on each occasion of 
adjournment the court admonished the jurors to refrain from talking 
about the case or any subject connected with it, either with each other 
or with any person, and to not listen to anything which might be said 
about the case out of court, and to not hâve any communication on 
any subject whatever with the parties, witnesses, or attorneys in the 
case, and to avoid, as far as possible, receiving any impression as to 
the merits of the case other than what should be made upon their 
minds by the proceedings on the trial. There is no reasonable ground 
for supposing that either of the jurors failed to faithfully observe 
thèse instructions. I do not entertain even a suspicion of wrongdoing 
on the part of either of the jurors, therefore I am unwilling to insuit 
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them by instituting the inquisition proposed. It is not good practice 
to admit the testimony of jurors to impeach a verdict rendered con- 
formably to law, and it would not tend to promote the ends of justice to 
permit a défendant who has been convicted of a heinous crime to turn 
the tables by putting his triers on trial, on a mère hope of success in 
an undertaking to extort from them admissions to prove that the ver- 
dict may hâve been based upon préjudice, and not upon the fact of his 
guilt proved by the testimony of witnesses. 

The motion in arrest of judgment challenges the jurisdiction of the 
court, the sufficiency of the indictment, and the competency of the 
évidence upon whicli it was founded. The spécifie ground for disput- 
îng the jurisdiction of the court will be considered in disposing of the 
third motion. No flaw in the indictment has been pointed out, nor dis- 
covered by the court. As to the remaining ground, it would be suffi- 
cient to say that the court does not know what évidence was submitted 
to the grand jury; but I will make an additional explanation: By the 
motion to quash the indictment, an attempt was made to show that 
incompétent évidence in the nature of a confession by the défendant 
was received and considered by the grand jury, and the présent motion 
is a renewal of that attempt. Such évidence was offered on the trial, 
and it was excluded by the court ; nevertheless, the évidence admitted 
"by the court convinced the trial jury of the defendant's guilt, and it is 
the opinion of the court that it was amply sufficient to justify the ver- 
dict. As the names of the witnesses who testified on the trial are in- 
dorsed upon the indictment, there is a necessary presumption that the 
grand jury was informed by légal évidence of the important facts, and 
that, if no évidence except that which the court deems compétent had 
*been submitted, a true bill would hâve been founded upon it. It is 
not the province of the grand jury to pass upon the ultimate question 
of the guilt or innocence of an accused person. While that body is 
engaged in the investigation of his case, he is not permitted to be prés- 
ent, nor can his counsel participate in sifting the évidence then. There 
is no way provided for a review of the évidence elicited upon the pre- 
liminary and secret investigation of a case by a grand jury in its en- 
tirety, nor will a court permit itself to become involved in endless en- 
tanglements by considering affidavits presenting mère fragments of it. 
Hence ail questions as to the relevancy, competency, and sufficiency 
of the évidence must be determined upon the trial of the case, after a 
plea of not guilty. It is only in rare instances, when a court is con- 
vinced by a showing of facts that the grand jury has been used as an 
instrument of persécution, or that fundamental principles of juris- 
prudence hâve been disregarded in the proceedings of the grand jury, 
e. g., by compelling an accused person to appear and give incriminating 
testimony against himself, or where the grand jury was not composed 
of qualified persons, that a court will set aside an indictment for rea- 
sons not apparent on the face of the record. Wharton's Crim. PI. & 
Pr. (9th Ed.) §§ 363-388 ; 10 Enc. of PI. & Pr. p. 569 ; U. S. v. Terry 
(D. C.) 39 Eed. 355. 

An instructive opinion on this branch of the law was rendered by 
Judge Whitson in the case of the United States v. Wells (D. C.) 163 
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Fed. 313. The indictment charged a number of persons with criminal 
conspiracy, some of whom had been compelled to testify before the 
grand jury and were subjected to brow-beating cross-examinations. 
There was a quest for big game, and a United States senator was in- 
cluded among those indicted. He had been acquitted by a jury on 
a trial before Judge Whitson, and, referring to him in the opinion, the 
judge said: 

"The court has occasion to know that there was no ground for the return 
of the indictment as to oue of the défendants, for it must be assumed that the 
same évidence was adduced upon the trial that was offered to the grand jury." 

The indictment was assailed by pleas interposed by some of the 
défendants, the opinion sustaining the pleas rests upon substantial 
grounds, and it does not oppose the gênerai proposition that an ex- 
ception to a good indictment returned by a lawful grand jury appeals 
to the sound discrétion of the court, and the justice of the case rather 
than mère technical grounds of objection should be the basis of the 
court's décision. In that view, the court denied the defendant's motion 
to quash the indictment, and his motion in arrest of judgment will 
also be denied. 

The grounds for a new trial assigned in the third motion are: (1) 
Irregularities in the proceedings by which the défendant was pre- 
vented from having a fair trial. (2) Misconduct of the jury. (3) 
Insufficiency of the évidence to prove a crime cognizable in this court. 
(4) Misconduct of the United States attorney. (5) Errors in the rul- 
ings of the court during the progress of the trial and in the instruc- 
tions to the jury, and in refusing instructions requested in behalf of the 
défendant. 

I believe that the trial was fair, that neither the jury nor the United 
States attorney were guilty of any misconduct, that no error prejudicial 
to the défendant occurred, and that a second trial would not resuit 
in a verdict more favorable to him. The only points raised by the mo- 
tion which, in my estimation, are of sufficient importance to require 
an opinion in writing, are those which challenge the jurisdiction of 
the court and the regularity of the proceedings. 

To décide the question as to the jurisdiction of the court, it is neces- 
sary to détermine three subsidiary questions, viz.: First. At what 
place was the murder committed? Second. Is that place within the 
boundaries of a fort over which the government of the United States 
exercises military authority ? Third. Did the government of the United 
States hâve exclusive jurisdiction within said boundaries? 

The first is a question of fact for the jury to décide, compétent évi- 
dence was introduced upon the trial, and the verdict is a conclusive 
détermination of the fact that the murder was committed within an 
inclosed and guarded tract of land actually occupied by United States 
soldiers, known as "Ft. Worden," the same being a part of the System 
of fortifications maintained for the défense of Puget Sound. By docu- 
mentary évidence and court records, it was proved that the govern- 
ment by purchases made, and condemnation proceedings, acquired 
land on which to establish said fort, and I hold that the validity of the 
title so acquired, the identification and definite location of the land, and, 
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the accuracy of its boundaries are matters within the scope of the 
powers and duties pertaining to the executive brandi of the govern- 
ment to ascertain and settle, and not subject to judicial scrutiny in 
the trial of a criminal case. By this I mean that the property rights 
and the authority of the national government within defined boundaries 
cannot be disputed in a collatéral proceeding by an individual not 
pretending to hâve adverse rights or superior authority. As to ail 
such matters the courts respect the authority asserted by the political 
department of the government. James G. Swan (D. C.) 50 Eed. 108; 
Jones v. United States, 137 U. S. 202, 11 Sup. Ct. 80, 34 L. Ed. 691 ; 
Benson v. United States, 146 U. S. 331, 13 Sup. Ct. 60, 36 L. Ed. 991. 

The constitutional provisions and laws applicable to this branch of 
the case are as follows : 

The eighth section of article 1 of the Constitution of the United 
States vests in Congress, power to provide for the common défense 
and gênerai welfare of the United States, and — 

"to exercise exclusive législation in ail cases whatsoever, over such District 
(not exceeding ten miles square) as may, by cession of particular states, and 
the acceptance of Congress, become the seat of the government of the United 
States, and to exercise like authority over ail places purehased by the consent 
ot the Législature of the state in whieh the same shall be, for the érection of 
forts, magazines, arsenals, dock-yards, and other needful buildings." 

The Législature of the state of Washington consented to the ac- 
quisition of Iands for the public uses of the United States, including 
the érection of forts, and ceded to the United States jurisdiction over 
ail such lands as may hâve been or may be hereafter acquired by pur- 
chase or by condemnation, or set apart by the gênerai government for 
any or either of the purposes aforementioned by statutes enacted Jan- 
uary 23, 1890, and February 24, 1891. See Laws Wash. 1890, p. 
459; Laws Wash. 1891, p. 31, c. 18; Pierce's Code (Ed. 1905) pp. 
1630, 1631, §§ 8900-8902 (Ballinger's Ann. Codes & St. §§ 2947, 
2110, 2111). The text of the later of thèse two statutes is as follows: 

"That the consent of the state of Washington be and the same is hereby giv- 
en to the acquisition by purchase or by condemnation, under the laws of this 
state relating to the appropriation of private property to public uses, by the 
United States of America, or under the authority of the same, of any tract, 
pièce or parcel of land, from any individual or individuals, bodies politic or 
corporate, within the boundaries or limita of this state, for the sites of loeks, 
dams, piers, breakwaters, keepers' dwellings, and other necessary structures 
and purposes required In the Improvement of the rivers and harbors of this 
state or bordering thereon, or for the sites of forts, magazines, arsenals, docks, 
navy yards, naval stations, or other needful buildings authorized by any act 
of Congress, and ail deeds, conveyances of title papers for the same shall be re- 
corded, as in other cases, upon the land records of the county in which the 
land so acquired may lie; and In like manner may be recorded a sufflcient de- 
scription by metes and bounds, courses and distances, of any tract or tracts, 
légal divisions or subdivisions of any public land belonging to the United 
States which may be set apart by the gênerai government for any or either of 
the purposes before mentioned by an order, patent or orner officiai document 
or papers descrlbing such land ; the consent herem and hereby given being in 
accordance with the seventeenth clause of the eighth section of the first arti- 
cle of the Constitution of the United States, and with the acts of Congress in 
such cases made and provided, and the jurisdiction of this state is hereby ced- 
ed to the United States of America over ail such land or lands as may hâve 
been or may be hereafter acquired by purchase or by condemnation or set 
168 F.— 10 
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apart by the gênerai gbvernment for any or either of the purposes bef ore men- 
tioned: Provided, that this state shall retaln a concurrent jurisdiction with 
the United States in and over ail tracts so acquired or set apart as aforesald, 
so far as that ail civil and criminal process that may issue under the authority 
of this state against any person or persons charged with crimes committed, 
or for any cause of action or suit accruihg withont the bounds of any such 
tract, may be executed therein in the same manner and with like effect as 
though this assent and cession had not been granted." 

Congressional authority for acquiring the site for Ft. Worden is 
found in acts making appropriations for fortifications and coast dé- 
fenses. By an act approved June 6, 1896 (Act June 6, 1896, c. 338, 29 
Stat. 257 [U. S. Comp. St. 1901, p. 832]), $500,000 was appropriated 
for the procurement of land, or rights pertaining thereto, needed for 
the site, location, construction, or prosecution of works for fortifica* 
tions and coast défenses. Other appropriations were made for similar 
purposes by acts approved March 3, 1897, 29 Stat. 641, c. 384 ; May 
7, 1898, c. 248, 30 Stat. 400; March 3, 1899, c. 428, 30 Stat. 1250. ; 

Under gênerai authority conferred upon the Secretary of War by 
Congress (Act Aug. 18, 1890, c. 797, 26 Stat. 316 [U. S. Comp. St. 
1901, p. 2518]), thèse appropriations were expended by military of- 
ficers subject to the direction of the Secretary of War, and the United 
States attorney has furnished me with transcripts of records of the 
War Department, showing that out of thèse appropriations the nec- 
essary sums were allowed for the spécifie purpose of paying for the 
site of Ft. Worden. 

The question as to the exclusiveness of national authority over Ft. 
Worden is distinct and separable from the more comprehensive ques- 
tion as to the gênerai scope of national authority by reason of the 
fact that the définition of murder as a crime against the government 
of the United States, if committed within a state, includes locality 
as an essential élément ; the guilty act must hâve been committed at a 
place within the exclusive jurisdiction of the United States, so that 
exclusiveness of jurisdiction of the national government is an élément 
of the crime and one of controlling importance, affecting the jurisdic- 
tion of the court to deal with the murderer. 

Early in the history of our government, Mr. Justice Story expound- 
ed the seventeenth paragraph of the eighth section of article 1 of the 
Constitution in the case of the United States v. Cornell, Fed. Cas. 
Nos. 14,867, 14,868. He decided that the phrase "exclusive législa- 
tion" comprehended the idea of exclusive jurisdiction, and that when 
a purchase of land for any of the purposes enumerated in that clause — 

"is made by the national government, and the State Législature has given its 
consent to the purchase, the land so purchased by the very terras of the Con- 
stitution ipso facto falls within the exclusive législation of Congress, and the 
state jurisdiction is completely oustecl. This is the necessary resuit, for exclu- 
sive jurisdiction is the attendant upon exclusive législation ; and the consent of 
the State Législature is by the very ternis of the Constitution, by which ail 
the states are bbund, and to which ail are parties, a virtual surrender and ces- 
sion of its sovereignty over the place." 

Referring to a clause reserving the right to make service of judicial 
process of the state contained in the act of the State Législature con- 
senting to the purchase by the Uriited States government of a site for- 
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a fort, sîmilar in phraseology to the réservation clause in the act above 
quoted, the learned justice said: 

"Not a word is said from which we can infer that it was intended that the 
state should hâve a right to punish for acts done within the ceded lands. The 
whole apparent object is answered by considéring the clause as meant to pre- 
vent thèse lauds from becoming a sanctuary for fugitives from justice, for 
acts done within the acknowledged jurisdiction of the state. Now there is 
nothing incompatible with the exclusive sovereignty or jurisdiction of one 
state that it should permit another state, in such cases, to exécute its pro- 
cesses within its limits. And a cession, or exclusive jurisdiction, may well be 
made with a réservation of a right of this nature, which then opérâtes only 
as a condition annexed to the cession, and as an agreement of the new sover- 
eign to permit its free exercise as, quoad hoc, his own process ; * * * and 
we hâve not the least hésitation in declaring that a true interprétation of the 
présent proviso leaves the sole and exclusive jurisdiction of Ft. Adams in the 
United States." 

Justice Story's interprétation as quoted harmonizes with the décision 
of the Suprême Court in the case of Benson v. United States, 146 U. S. 
326, 13 Sup. Ct. 60, 36 L. Ed. 990. In that case it was further held 
by the Suprême Court that, without proof of any affirmative act of 
acceptance by the national government, acceptance of the cession of 
jurisdiction was to be presumed. 

From the laws and proceedings above set forth and the authorities 
cited, I draw the conclusion that the Constitution vests in the national 
government exclusive jurisdiction over places occupied and used for 
military purposes when a site has been acquired with the consent of 
the Législature of the state; that the Législature of this state con- 
sented in advance to the acquirement of sites for forts and military 
posts when authorized by Congress ; that, acting under authority con- 
ferred by Congress, officers of the United States army, under the direc- 
tion of the Secretary of War, selected the site of Ft. Worden, and 
hâve constructed thereon fortifications and défensive works ; and that, 
at the time of the commission of the crime of which the défendant is 
accused, the fort was occupied by soldiers of the United States army, 
and in use as a military post, and that by the verdict of the jury, it 
has been conclusively determined that said crime was committed within 
the boundaries of said fort, and therefore at a place within the ex- 
clusive jurisdiction of the United States. 

The alleged irregularities in the trial of the case, consist of the 
action of the court in permitting the jurors to separate during ad- 
journments and recesses, and in the refusai of the court to exclude the 
jury from the courtroom, when requested to do so by the defendant's 
counsel, in order to permit them to présent motions and argue ques- 
tions of law without the présence and hearing of the jurors. There 
was no departure from the practice of this court, which has been uni- 
form during the period of 19 years since it was organized, and, al- 
though différent from the practice in some other courts, nevertheless 
I am fully convinced that no légal or prejudicial error was committed. 
The most that can be hoped for from juries in the way of justice 
and the maintenance of individual rights and the upholding of the laws 
of the land is that they shall be composed of intelligent, fair-minded, 
honest men, who hâve respect for the laws and courage to stand for 
the principles which they believe in; that the proceedings in criminal 
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trials in which they participate, shall be conducted without passion or 
préjudice, and with a purpose to elicit the truth and render true and 
just verdicts. I deny that in order to be fair towards an accused per- 
son, whether he be in fact guilty or innocent, it is necessary or proper 
to imprison jurors as if they were culprits, or to continually insuit 
their intelligence by excluding them from the hearing of any motion 
or argument which it is proper for the presiding judge to hear, on a 
mère supposition that préjudice may be germinated in their minds 
by hearing the contentions of counsel and the rulings of the court. 
To so hold it would be necessary to présume that jurors are incapable 
of understanding rightly what they hear during the progress of a trial, 
and of discriminating between things that are proper and improper 
in the application of the law to the facts which they must ascertain, 
or that by reason of their lack of mental acumen or moral virtue they 
are objects of suspicion and unfit to be intrusted with the détermina- 
tion of rights dépendent upon law and légal évidence. This expression 
of ideas may shock fogyism, but I believe that it will meet with the ap- 
proval of conservative believers in the virtue of the jury system, and 
that it accords with sound principles of jurisprudence. 

Holding thèse views, I cannot convict the court of any irregularities 
entitling the défendant to a new trial. 



TTNITED STATES v. BOSTON & M. ït. CO. 
(District Court, D. Massachusetts. January 5, 1909.) 

1. Railroads (§ 229»)— Opération of Railroads— Safett Appliance Act. 

Section 4 of the safety appliance act (Act March 2, 1893, c. 196, 27 Stat. 
531 [U. S. Comp. St. 1901, p. 3174]) requires secure grabirons or hand- 
holds at those points In the end of each car where they are reasonably nec- 
essary in order to afford to men coupling or uncoupling cars greater se- 
curity than would be afforded them in the absence of any grabiron or 
handhold at that point or of any appliance affording equal security with 
a grabiron or handhold. 

[Ed. Note. — For other cases, see Railroads, Dec. Dig. § 229.»] 

2. Railroads (J 229*) — Opération of Railroads— Safett Appliance Act. 

If at any place in the end of a car there is not a grabiron or handhold, 
properly speaklng, but some other appliance, such as a ladder or brake 
lever, which afforded equal security with a grabiron or a handhold at that 
point, the fédéral safety appliance law (Act March 1893, c. 196, 27 Stat. 
531 [U. S. Coinp. St. 1001, p. 3174]), so far as grabiron or handhold at 
that point is concerned, has not been violated. Having something there 
which perforons ail the functions of a grabiron or handhold is just the 
sa me thing as having what is properly called a grabiron or handhold at 
that point. 

[Ed. Note. — For other cases, see Railroads, Dec. Dig. § 229.*] 

B. Railkoads (§ 254*)— Safett Appliance Act— Violation— Evidence. 

Unless the government satisfles a jury by a prépondérance of the évi- 
dence that there was no grabiron or handhold on the car where there 
should hâve been one, the jury should find for the railroad company. 

[Ed. Note. — For other cases, see Railroads, Cent Dig. î 772; Dec. Dig. 
§ 254.*] 

•For other cases see same toplc & S numbbe In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe* 
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4. Eailroads (J 229*) — Opération or Railroads — Safett Appliance Act — 

"E'NGAGED IN COUPLINO AND UNCOUPLING CAES." 

A man in Connecting or disconnecting the air hose between the cars ls 
engaged in coupling or uncoupling cars within the meaning of the safety 
appliance act (Act March 2, 1893, c. 196, 27 Stat. 531 [U. S. Comp. St. 
1901, p. 3174]), if it is necessary for him to connect or disconnect that hose 
In order to connect or disconnect the cars. 

[Ed. Note. — For other cases, see Eailroads, Dec. Dig. § 229.*] 

6. Railroads (§ 254*)— Safett Appliance Acts— Violation. 

Where a car is not properly provided with grabirons on a gïven day, 
and the train stops for a certain time and then goes on again, there are 
not two violations of the law, but only one, because the car is ail the time 
being moved in the same train. It makes no différence that it is being so 
moved on two différent days. 

[Ed. Note. — For other cases, see Eailroads, Cent. Dig. § 769 ; Dec. Dig. § 
254.* 

Duty of railroad companies to furnish safe appliances, see note to Felton 
v. Bullard, 37 C. C. A. 8.] 

8. Raileoads (§ 229*)— Tbains— Safett Appliance. 

A "train, within the safety appliance act," is one aggregation of cars 
drawn by the same engine, but if the engine is changea then there is a 
différent train. 

[Ed. Note. — For other cases, see Eailroads, Cent. Dig. § 743 ; Dec. Dig. { 
229.» 

For other définitions, see Words and Phrases, vol. 8, pp. 7056, 7057.] 
(Syllabus by the Court.) 

William H. Garland, Asst. U. S. Atty., and Philip J. Doherty, Spé- 
cial Asst. U. S. Atty. 

Charles S. Pierce, for défendant. 

DODGE, District Judge (charging jury). The statute which we 
are considering in this case is a statute passed by Congress under the 
power which is intrusted to Congress by the Constitution to regulate 
commerce between the several states. Congress makes this law in 
régulation of interstate commerce; it has the power to make such 
régulations. If we were dealing hère with a railroad or a train which 
was not engaged in interstate commerce at ail, this statute would not 
apply. It does not seem to be disputed in this case that the défendant 
railroad, and the car with which you are concerned, were both en- 
gaged in interstate commerce, and therefore were subject to the pro- 
visions of the statute. The défendant railroad is charged in the déc- 
laration which the govemment has filed against it with five différent 
violations of the statute. It is for the jury to say as to each of those 
violations charged whether the défendant has committed it or not. 

As to three of the violations charged, while the jury is still to say 
whether this défendant has committed them or not, they are saved the 
trouble of deciding any disputed questions of fact, as this case goes 
to them. As to the violation of the statute charged in the second 
count of the déclaration, the défendant admits that it has been com- 
mitted, and that the jury may find for the plaintiff upon that count. 
The same as to the third count of the déclaration — the jury are to find 
for the plaintiff also on that count by consent of the défendant. 

•For oth»r cases ses same toplc & S mumbkb In Dec. & Aro. Dlgs. 1907 to date, & Bep'r Indexe! 
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As to the fourth count of the déclaration, the court has ruled that 
the évidence is not sufficient to warrant a verdict for the plaintiff, 
and the jury, therefore, will find for the défendant as to that count 
by direction of the court. You are aware, gentlemen, that in ail 
cases tried before you questions of law are for the court and ques- 
tions of fact are for the jury. The question presented hère on the 
fourth count of the déclaration is an example of a question of law. 
The court takes upon itself the responsibility of directing the jury 
to find for the défendant on that count. In this instance, and in ail 
other instances where either party thinks that the court has decided 
the question wrongly, they hâve a remedy by appeal. They may go 
to the Circuit Court of Appeals within this circuit and hâve that 
court détermine whether this court has rightly decided the question or 
not. But it is for you to follow the direction of this court for the 
time being, in order that the question may be properly presented on 
appeal. Therefore although your verdict as to the fourth count is by 
direction of the court a finding for the défendant, it is a verdict of 
which the court takes the entire responsibility. 

Now, gentlemen, I corne to the two counts which are submitted to 
you for your considération. They both relate to the same car — a car 
No. 24,089, a car marked "New York, New Haven & Hartford Rail- 
road," a box car — and the government charges as to that car, that 
while being hauled in a train from Springfield to the Brightwood 
yard, that on September 19, 1907, it was not provided with a grabiron 
or handhold such as the law requires. And in the fifth count, as to 
the same car, the government charges that on September 20, 1907, 
while being mov'.id from the Brightwood yard northerly, it was not 
provided with a grabiron or handhold such as the law requires. It 
is not disputed, as I hâve stated, that this car was being used in 
interstate commerce at thèse times. Now, the question for you to 
décide is: Did that car, or did it not, hâve on it grabirons or hand- 
holds such as the statute requires that it should hâve while it was 
being moved by the railroad in interstate commerce? 

I will read to you once more the language of the section of the stat- 
ute with which we are concerned : 

"From and after the flrst day of July, eighteen hundred and ninety-flve, 
until otherwise ordered by the Interstate Commerce Commission, it shall be 
imlawful for any railroad company to use any car in interstate commerce 
tliat is not provided with secure grabirons or handholds in the ends and sides 
of each car for greater seeurity to men in coupling and uncoupling cars." Act 
March 2, 1893, c. 196, § 4, 27 Stat. 531 (U. S. Comp. St. 1901, p. 3174). 

There is no question made either on September 19th or September 
20th about the sides of this car. We are concerned only with the ends. 
Now, taking that section as it stands, and giving due weight to the 
language in which the requirements are expressed, we hâve to con- 
sider just what they mean as applied to the question arising in this 
case, and I shall instruct you, gentlemen, that section 4 requires 
secure grabirons or handholds at those points in the end of each car 
where they are reasonably necessary in order to afford to men coupling 
or uncoupling cars greater seeurity than would be afforded them in the 
absence of any grabiron or handhold at that point or of any appliance 
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affording equal security with a grabiron or handhold. If at any place 
in the end of this car there was not a grabiron or handhold, properly 
speaking, but some other appliance, such as a ladder or brake lever, 
or whatever else you please, which afîorded equal security with a 
grabiron or a handhold at that point, then I shall instruct you that 
the law has not been violated so far as a grabiron or handhold at 
that point is concernée!. Having something there which performs ail 
the functions of a grabiron or a handhold is just the same thing as 
having what is properly called a grabiron or a handhold at that point. 
It may not be possible to say that a coupling lever or a ladder is a 
grabiron or a handhold, but if it affords the same security to a man 
who may need to use one that a grabiron or a handhold, properly 
speaking, would afford, then, in my judgment, the statute has not been 
violated. 

The question of fact, therefore, for you is : Are you satisfied by 
a prépondérance of the évidence that there was anywhere in the end 
of this car a grabiron or a handhold wanting where it should hâve 
been according to the test which I hâve given you; that is, where a 
grabiron or a handhold would be reasonably necessary in order to 
afford to men coupling or uncoupling cars greater security than would 
be afîorded them in the absence of any grabiron or handhold at that 
point ? 

Now, that question you are to détermine by a prépondérance of the 
évidence hère. You hâve listened to the évidence of the two inspectors 
of the Interstate Commerce Commission, who tell you that they exam- 
ined this car on the two days referred to, and they described to you 
pretty fully what they found on the end of the car in question, and 
they tell you that at a certain place there was no grabiron or hand- 
hold. Now, on the other hand, you hâve the évidence introduced by 
the défendant railroad, which may induce you to think that the prés- 
ence of a grabiron or a handhold where the inspectors hâve said that 
one was absent would make no différence, so far as affording greater 
security to men is concerned. You are to be satisfied by the govern- 
ment in this case by a prépondérance of the évidence that there was 
no grabiron or handhold where there should hâve been one. If you 
are so satisfied, you should find for the plaintiff for the government 
in this case. Unless the government has so satisfied you by a pré- 
pondérance of the évidence, you should find for the défendant. 

Now, you are to remember in this case that you are to décide it 
according to a prépondérance of the évidence. In ail the other cases 
to which you hâve listened hère, and which, as I recall it, hâve been 
criminal cases, I hâve instructed you that the government, in order 
to convict, must prove its case beyond a reasonable doubt. This not 
being a criminal case, according to my view, the same rule does not 
prevail. A prépondérance of the évidence in this case is sufficient; 
and what does that mean? It means that after balancing and con- 
sidering the évidence on the one side and on the other you are not 
left in doubt, but that you find that the évidence for the government 
outweighs the évidence brought hère to meet it. If your minds, after 
weighing and considering the évidence on both sides, are left in doubt, 
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if they are left equally balanced on the question, there is no pré- 
pondérance of the évidence; and in that event, as I hâve told you, 
your verdict should be for the défendant. It is necessary, in order 
to find a verdict for the plaintiff, that the évidence for the government 
should outweigh that for the défendant. 

I hâve stated to you that grabirons or handholds are required by 
the statute to be at such points in the end of this car where they are 
reasonably necessary in order to afford greater security to men in 
coupling or uncoupling cars. Something has been said hère about 
men Connecting or disconnecting the air hose with which the air 
brakes are operated, and the question has been raised, is a man be- 
tween the cars simply to connect or disconnect air hose a man engaged 
in coupling and uncoupling cars within the meaning of the statute? 
Now, on that point I instruct you that a man engaged in Connecting 
or disconnecting the air hose between the cars is engaged in coupling 
or uncoupling cars within the meaning of the statute, if it is necessary 
for him to connect or disconnect that hose in order to connect or dis- 
connect the cars. 

The government claims hère that it has proved to you by a pré- 
pondérance of the évidence not only one violation of the statute, but 
two. Now, on that point, gentlemen, you will consider whether or 
not this car, in the first place, was unprovided with grabirons or 
handholds, as it should hâve been, and, in the second place, whether 
it was moved by this railroad in more than one train. Let us suppose 
that you hâve found that that car was on a given day not properly 
provided with grabirons and handholds as the statute requires. Let 
us suppose that that car was at the time being moved in a train. 
Let us suppose that that train stopped for some purpose, no matter 
what, for a while, and, after having so stopped for a certain time, 
started up and went on again. Now, in a supposed case like that, 
my instruction to you would be that there were not two violations of 
the law, but only one, because the car was ail the time being moved 
in the same train. I should instruct you, gentlemen, that, so long as 
the car is being ail the time moved in the same train, it makes no 
différence that it is being so moved on two différent days ; that so 
long as the car continues being moved by the railroad on the same 
train it makes no différence that September 19th has run out and Sep- 
tember 20th has corne in ; that that does not make two distinct viola- 
tions of the statute, but the movement of the car being, though on 
those two différent days, ail the time in one train, there has only been 
one violation of the statute. You will consider upon the évidence to 
which you hâve listened whether this car has been moved in more 
than one train. If you so find, it will be proper, provided you hâve 
been satisfied by a prépondérance of the évidence that it was being 
so moved without the grabirons and handholds which the law requires, 
to find for the plaintiff both on the first count and on the fifth count. 
If, on the other hand, you are not satisfied by a prépondérance of the 
évidence that the car was moved in two trains, but was only so moved 
in one, that both on September 19th and on September 20th the car 
was continued ail the time in one train, you should then find for the 
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plaintiff only on one of those counts, either the first or the fifth, but 
you should not find for the plaintiff on both of them. 

Is there anything else which counsel désire me to speak to the jury 
about ? 

(Counsel confer with the court at the bench.) 

The Court: In regard to what makes a train, Mr. Foreman and 
gentlemen, by "train" I understand one aggregation of cars drawn by 
the same engine, and, if the engine is changed, I understand there is a 
différent train. 

Verdict for government, four counts. 



LEWIS et al. r. GARLOCK et al. (UNITED STATES, Intervener). 

(Circuit Court, D. South Dakota, W. D. January 7, 1909.) 

Woods and Fokests (§ 8*)— -TImbeb on Mining Claims— National Fobests. 
Whatever rights the holders of unpatented minlng claims may hâve In 
the tiniber on their claims are subject to the paramount title of the gov- 
ernment, and, when such claims are in a national forest, tlmber thereon 
which is dead, matured, and infested with insects so as to be a menace to 
the young and growing trees may be sold by the Forest Service under the 
régulations promulgated by the Secretary of Agriculture. 

[Ed. Note. — For other cases, see Woods and Forests, Dec. Dig. i 8.*J 

In Equity. 

Helm & Atwater, for plaintiff. 
E. L. Grantham, for défendants Garlock & Ainslee. 
Edward E. Wagner, U. S. Dist. Atty., and William G. Porter, Asst. 
U. S. Dist. Atty. 

CARLAND, District Judge. This cause coming on to be heard on 
this 7th day of January, 1909, at this term of court, was argued by 
counsel pursuant to notice and stipulation of ail of the parties to said 
action, and thereupon ail parties interested being legally before the 
court, and upon considération of the stipulation of ail the parties, duly 
filed in this court, the court specifkally finds, as follows: 

1. That under and by virtue of the provisions of an act of Congress 
approved June 4, 1897 (Act June 4, 1897, c. 2, 30 Stat. 35 [U. S. 
Comp. St. 1901, p. 1538]), and an act of Congress approved June 6, 
1900 (Act June 6, 1900, c. 804, 31 Stat. 661), and an act of Congress 
approved March 4, 1907 (Act March 4, 1907, c. 2907, 34 Stat. 1269, 
1270 [U. S. Comp. St. Supp. 1907, p. 508]), and the act or acts 
amendatory thereof and supplementary thereto, and the rules and 
régulations promulgated by the Secretary of Agriculture pursuant to 
the said acts, the défendants, Garlock & Ainslee, a copartnership, on 
the 24th day of September, 1907, made application to purchase at 
private sale certain timber within the Black Hills National Forest of 
South Dakota, duly advertised for sale in the Custer Chronicle, a 
newspaper of gênerai circulation in the state of South Dakota, wherein 
the said forest reserve exists, by notice of sale published for not less 
than 30 days before April 22, 1907, no satisfactory bid having been 
received, the said timber, being nonmerchantable, dead, and insect-in- 

•For other cases see same topic & S numbbk in Dec. & Ain. Dlgs. 1907 to date, & Rep'r Indexe» 
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fested timber, 4esignated by the forest officers,:situate upon the south- 
west quarter of section twenty-nine (29), southeast quarter of section 
thirty (30)> section thirty-one (31) (except northwest quarter of the 
northwest quarter), west half of the northwest quarter section thirty- 
two (32), township three (3) south, range five (5) east, and;north half 
and north half of the southwest quarter of section six (6), township 
four (4) south, range five (5) east, B. H. M., within the Black Hills 
Forest Reserve, in the state of South Dakota, and within Custer county 
within said state, estimated to be about 150,000 feet B. M., more or 
less, of bull pine saw timber, and 19,200 feet B. M. of bull pine saw- 
logs, and 50 cords of wood, which said application was on the 14th 
day of October, 1907, duly approved by J. F. Smith, superviser. 

That the said timber, at the time of said purchase, consisted of dead, 
matured, and large growth trees, and the same was then and there in- 
fected with destructive insects, bugs, and timber beetles, and the re- 
moval thereof from the said Forest Reserve was necessary for the 
protection and to prevent similar infection of the standing and grow- 
ing timber and younger growth on the said Forest Reserve, and the 
sale thereof to Garlock & Ainslie, copartners, by the United States, in- 
tervener, was made largely to effect the removal of the same within 
a certain time so as to prevent the greater infection of the growing 
timber and the spread of the ravages of the said insects into the young- 
er growth of timber thereon. 

2. That the sale of the said timber was duly advertised and pur- 
chased by the défendants, Garlock & Ainslie, copartners, under the 
provisions of the statutes aforesaid, and particularly under the rules 
and régulations duly made and promulgated by the Secretary of Agri- 
culture under authority and pursuant to said statutes aforesaid men- 
tioned. That the said timber was duly marked by forest supervisors, 
and eut under govemment supervision, and paid for at the govern- 
ment price, to wit, $1 per thousand feet, the fair and reasonable value 
thereof, and that no part of said timber in excess of 4,443 feet and 
one cord of wood has been eut upon the lands and premises aforesaid 
described and claimed by plaintifïs. 

3. That the claim of plaintifïs in and to said lands is based upon the 
location of two certain mining Iodes or claims, known as the Halyfax 
and the Atlantia Iodes, within the boundaries of the lands hereinbefore 
described. That the said mining Iodes or claims hâve not passed to 
patent. That a portion of the timber hereinbefore described is situated 
upon said mining Iodes or claims. That the interest of plaintifïs in 
and to said mining Iodes is that of locators of the same under the min- 
ing laws of the United States and the state of South Dakota. That 
no patent has issued to said locators for said mining Iodes, and their 
title is simply held under a certifîcate of location of the said mining 
claims. 

4. That the timber hereinbefore described belongs to the United 
States and is the property of the United States, and the title to the 
same is now and at ail times mentioned herein was vested in the United 
States, and that the United States, intervener in this suit, has the abso- 
Iute control of the disposai of the said timber hereinbefore described 
under and by virtue of the said acts of Congress and the rules and 
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régulations promulgated by the Secretary of Agriculture in accordance 
with and pursuant to the said statutes. That the forest supervisor 
of the Black Hills Forest Reserve, under and by direction of the Secre- 
tary of Agriculture, and pursuant to authority and laws of the United 
States and the rules and régulations thereunder, hereinbefore mention- 
ed, took possession about November 12, 1907, of the timber situated 
upon the said lands and mining claims hereinbefore described, and at 
the time of the institution of this action, to wit, December 7, 1907, 
the défendants Garlock & Ainslie, a copartnership, under and by virtue 
of the aforesaid contract of purchase, had possession of the said dead 
and down timber and insect-infected timber on the aforesaid lands, 
and were then and there holding the sarae under a légal contract for 
purchase, and that plaintiff then and there had no title or right to the 
possession and control of the said insect-infected timber hereinbefore 
described. 

5. That the United States, intervener herein, rightfully and lawfully 
took possession of the said insect-infected timber, then and there a 
menace to the forest growth upon said lands hereinbefore described 
by reason of its being infected with bugs and timber beetles, and under 
the provisions of the said acts of Congress, and pursuant to the rules 
and régulations promulgated by the Secretary of Agriculture, authoriz- 
ed by said acts of Congress, disposed of the said insect-infected tim- 
ber. That plaintiffs herein are and were without authority and hâve 
no légal right to interfère with or hinder the disposai of said insect- 
infected timber when seized by the United States, intervener, and dis- 
posed of as provided by the statutes of the United States and the 
rules and régulations authorizing the same. That, under the statutes 
of the United States and the mining laws of the United States, United 
States, intervener, possessed and was vested with a paramount right 
and superior ownership in and to said mining claims and the lands 
upon which said insect-infected timber was situated within the said 
Black Hills Forest Reserve, and that whatever rights the plaintiffs 
possessed following from their location, discovery, and attempted ap- 
propriation of said mining lands were inferior to and subject to the 
ownership of the United States, intervener herein. 

6. That the allégations and averments in the amended answer of 
the said défendants and the United States, as intervener, are true. 

Therefore, it is hereby ordered, considered, and decreed that the 
temporary injunction, granted in the above-entitled action on the 7th 
day of September, 1907, be, and the same is hereby, in ail respects 
dissolved, and a permanent injunction and restraining order in the 
above-entitled suit is absolutely denied. That the complaint of plain- 
tiffs be, and is hereby, dismissed upon the merits and for want of 
equity. 
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In re S. SPITZEI* & CO 

(District Court, E. D. New York. February 24, 1909.) 

Bankbtjptct {§ 140*) — Administration or Estate— Disposition of Patented 

ASTICLES— LlOENSE CONTKACT. 

A bankrupt was a dealer in patented pens, under a liceuse from th© 
manufacturer and owner of the patent whicb required him to sell only at 
a fixed retail price and to account for ail pens sold at the list priée, and 
for ail not sold, which ne was privileged to return. Held that, as to the 
pens on hand at the time of bankruptcy, the trustée was bound by the 
ternis of the license, and must either return the same, or, if he sold them, 
do so at the retail price, and pay over the Wholesale price to the manu- 
facturer. 

[Ed. Note. — For other cases, see Bankruptcy, Dec Dig. { 140.*1 

In Bankruptcy. 

Watson & Raymond, for petitioner. 
Thomas & Oppenheimer, for receiver. 

CHATFIELD, District Judge. S. Spitzel & Co. are in bankruptcy. 
They conducted a jewelry business, and sold Waterman fountain pens, 
under a license which contains no provisions as to revocation by 
contingencies such as insolvency, but is terminable at the pleasure 
of the parties. The contract also contains a provision that the licensee 
may return, at the cost price, any pens not sold by him, and receive 
full crédit therefor. The license is a privilège to sell at retail for 
not less than the regulaf retail price, and to receive crédit at the list 
price for any pens not sold. The Waterman Company is a creditor of 
S. Spitzel & Co., and has also brought réclamation proceedings for a 
quantity of pens on hand at the time of the filing of the pétition. The 
matter has been referred to a spécial commissioner, and he has re- 
ported that, without passing upon any question as to what shall be 
done with the pens, the réclamation proceeding must be denied, in- 
asmuch as title has passed. 

The attorney for the receiver has cited certain cases, among them 
Wilder v. Kent et al. (C. C.) 15 Fed. 317, under which a sheriff has 
beeh hèld to hâve delivered, upon sale under exécution, the right to 
use patented property without the vendee thereof being liable for in- 
fringement; and he argues that in the présent situation the receiver 
or trustée in bankruptcy can sell the pens under the original license. 
As the spécial commissioner has said, this has no bearing upon the 
réclamation proceedings ; but the question might as well be consider- 
ed at the présent time. The title to the pens has passed. The license 
was valid, and was a personal one to the bankrupt. The receiver, be- 
fore adjudication, was merely acting for the court in the place of the 
bankrupt, and might well be held to hâve the right to dispose of the 
individual pens at the same price which the bankrupt would obtain, 
at least until the license was revoked. After adjudication no sale 
could be had, unless at retail; for if the trustée stands in the shoes 
of the bankrupt, to the extent of having the benefit of the license, 

•For other cases see same top4c & i nombïb in Dec. & Ain. Digs. 1907 to date, & Rep'r Indexe* 
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he must respect that license to the extent of not violating its terms as 
to sale. 

The question immediately arises, therefore, whether the trustée, if 
he acts under the license for the purpose of selling the pens (it 
being assumed that a purchaser at retail for value would not be an 
infringer, unless he had knowledge and was contributing to the in- 
fringement), can repudiate the contract by which he is bound to sell 
only under certain conditions, and under which he would hâve to ac- 
count for ail pens sold at retail by him at the agreed rate, and also 
for ail pens not sold. The trustée contends that this would be creating 
a préférence, that he has the right to sell the pens under the license, 
and, instead of turning in the full wholesale price, to compel the 
Waterman Company to prove its claim to the entire lot of pens as a 
gênerai creditor. 

The court is not willing to countenance such a situation. The 
report of the spécial commissioner is manifestly correct, and must 
be confirmed. The pens were sold, title passed, and they cannot be 
made the basis of a réclamation proceeding. But, assuming that they 
are a part of the bankrupt's estate, nevertheless, as a patented article, 
they are subject to the rights of license. Such a license is in the 
nature of a contract, and the conditions of the contract with référence 
to each pen sold are not fulfilled until the sale. If, therefore, the 
receiver, representing the bankrupt, or the trustée, desires to carry 
on the contract, he should comply with its terms ; and, assuming that 
the condition under which the Waterman Company is to receive the 
contract price for each pen is not fulfilled until the sale is made, such 
contract would not be carried out until after the payment to the 
Waterman Company had been made. 

If adjudication has been had, or if adjudication has not yet been 
had at the time of sale of the particular pen in question, still the sale 
will hâve been made under a license which, if it has not been revoked, 
must be considered assumed by the receiver or trustée, and, if as- 
sumed, the question of infringement would seem to détermine that 
the exact terms of the license must be complied with. and the whole- 
sale price of the pens accounted tor to the Waterman Company, even if 
they thereby secure somewhat the same results as frcm a conditional 
sale under the New York state statute. 



In re MORSB. 

(District Court, E. D. New York. February 23, 1909.) 

Bankruptot (§ 410*) — Dischabge— Time fob Application— Po web to Ex- 

TEKD. 

In vlew of the provision of Bankr. Act July 1, 1898, c. 541, § 14a, 30 
Stat 550 (U. S. Comp. St. 1901, p. 3427), limiting the time within which 
application for a discharge may be filed to 18 months, even when the 
bankrupt was unavoidably prevented from filing it within the year pre- 
scribed, a court of bankruptcy has no power to open an adjudication en- 
tered on default in involuntary proceedings, and make a new one, to per- 

•Por other cases s» same toplc & § nttmbeb is Dec. & Am. Digs. 1907 to date, & Rep'r Indexas 
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mit the bankrupt to file an application for a discharge, which he neglected 
to do within the time prescribed. 
[Ed. Note.— For other cases, see Bankruptcy, Dec. Dig. § 410,*] 

In Bankruptcy. On application to open adjudication. 

Armstrong, Brown & Boland (Pierre M. Brown, of counsel), for 
bankrupt. 

Ralph J. M. Bullowa (Walter E. Meyer, of counsel), for creditor. 

CHATFIELD, District Judge. The situation in this case is exactly 
similar to that of In re Schnabel (recently decided) 166 Fed. 383. 
The bankrupt would seem to hâve been in a position to apply for a dis- 
charge in an involuntary proceeding brought against himself upon 
certain debts and obligations growing out of the insolvency of a cor- 
poration whose paper he had indorsed. The adjudication of the peti- 
tioner as an individual was had upon the 15th day of March, 1904, 
and although the time of the bankrupt had been kept open, for the 
purpose of answering or pleading, for some days after the return, 
no answer was filed, nor was any question raised in the proceeding, 
and the matter has been finally closed. 

In order to avoid the difficulties of the questions raised in the 
Schnabel Case, supra, the bankrupt has moved to open the adjudica- 
tion, and for leave to apply for a discharge therein ; it appearing that 
he at that time had, and has now, no assets, so that the creditor's 
rights are not injured thereby. As has been said, it seems, for the 
reasons stated in the Schnabel Case, impossible to allow, indirectly, 
relief in a matter as to which the bankrupt has allowed a default, 
and has thus put himself in a position of having been refused a dis- 
charge. 

It is suggested on behalf of the bankrupt that this court has powet 
to control — that is, to open — an adjudication made by it at any time, 
where the circumstances show that no change of relation between the 
parties has occurred, and where no injustice would resuit. It has been 
held that a proceeding in bankruptcy is continuous, in the sensé that 
the sessions of the bankruptcy court are not divided by statute into 
terms. In re Ives, 113 Fed. 911, 51 C. C. A. 541. For this reason a 
decree in bankruptcy does not become a judgment, which after the 
expiration of the term can be changed only on appeal, or to correct 
clérical mistakes. Nor, under the présent application, is any such 
question as the power of a court of equity, when fraud appears, to be 
considered. 

The présent motion is not based upon allégations of fraud, mistake, 
or error of law in the adjudication. The bankrupt admits that he 
not only allowed (and to a certain extent consciously allowed) the de- 
fault at the time of the entry of the adjudication, but that he neglected 
to apply for à discharge within the period specified for that purpose; 
and, further, it now appears from the record that one of the creditors 
in the bankruptcy proceeding against the corporation, upon whose 
notes the présent individual bankrupt was indorser, has sued him upon 
that indorsement, that because of his lack of discharge he could pre- 

*For other cases see same topic & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Inflexes 
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sent no défense to the suit, that judgment has been obtained, and that 
upon supplementary proceedings he is shown to hâve a salary which 
may be reached, to a certain extent, under .the laws of the state of 
New York. If the only question involved were that of opening a de- 
fault, the court would feel disposed to grant the motion, as no one's 
rights would seem to be materially injured by the change of status 
since the adjudication. But section 14 of the bankruptcy act (Act 
July 1, 1898, c. 541, 30 Stat. 550 [U. S. Comp. St. 1901, p. 3427]), 
after providing that "after the expiration of one month, and within 
the next twelve months subséquent" to adjudication, a discharge may 
be applied for, provides specifically : 

"If it shaJl be made to appear to the judge that the bankrupt was unavoid- 
ably prevented from filing it within such time, it may be filed within but not 
after the expiration of the next six months." 

Congress has thereby limited the period within which, even in the 
case of unavoidable necessity, an application for discharge can be 
granted, and while in the présent instance great hardship would seem 
to be involved, it would be much more dangerous to attempt to restore 
conditions by opening an adjudication, and thus to get around the 
entire System of proceedings under the bankruptcy law, than the 
equities of any particular case would justify. 



In re COLUMBIA FIREPROOF DOOR & TRIM 00. 

(District Court, B. D. New York. February 23, 1909.) 

Bankeuptcy (§ 188*) — Liens— Rights or Tbustee. 

The trustée of a bankrupt corporation, which took title to property ex- 
pressly subjeet to certain ehattel mortgages thereon, cannot attack the 
validity of such mortgages on the ground that they were not recorded in a 
county where one of the original inortgagors resided, as required by the 
state statute ; his rights being measured by those of the bankrupt. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 286; Dec 
Dig. § 188. *1 

In Bankruptcy. 

Conway & Williams, for trustée. 
Chilton, Goldstein & Rockmore, opposed. 

CHATFIELD, District Judge. The trustée in bankruptcy has in 
his possession certain property upon which ehattel mortgages were 
originally given by two men, named Rapaport and Dolgow, on the 
24th day of August, 1907. Thèse ehattel mortgages were properly 
filed in the office of the register of Kings county, where the mortgagor 
Dolgow resided, but were not filed in the county of New York, where 
the mortgagor Rapaport resided. The statutes of New York provide 
that a ehattel mortgage shall be void against creditors of the mort- 
gagor, unless it is filed according to statute, and further provide that 
■where there are two or more mortgagors, residing in différent coun- 

•For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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ties, the mortgage must be filed in each county where a mortgagor 
résides. 

Shortly after the makjng of thèse chattel mortgages, the machines 
covered thereby were transferred by the mortgagors to a corporation 
in which the mortgagors were officers, and the title vested in the cor- 
poration was taken expressly subject to the rights of the mortgagee. 
Thus, as between the new corporation and the mortgagee, the debt 
and the mortgage would be undoubtedly valid, and no question seems 
to hâve arisen, up to that point, with référence to any creditor of the 
original mortgagors. Somewhat later the corporation was thrown 
into bankruptcy, and the creditors of the corporation now seek to hold 
thèse particular machines as free from the mortgage, on the ground 
that the original filing did not comply with the statute, and that there- 
fore the mortgage is void. 

It must be assumed that the creditors of the bankrupt corporation 
hâve no greater rights, so far as title is concerned, than the corporation 
had. They are not in the position of innocent holders for value. The 
trustée has only succeeded to the title which the bankrupt had, and 
this title to the machines in question was subject to the claim of the 
mortgagee. If the mortgagee had been a creditor of the bankrupt 
corporation when he received the mortgage — that is, if the bankrupt 
corporation had been the mortgagor, and the mortgage had not been 
properly filed — the mortgagee would hâve the rights of a gênerai 
creditor, and no more. His lien would be lost. In re Shiebler (D. 
C.) 163 Fed. 545. But inasmuch as the estate of the bankrupt was 
increased only to the extent of the equity in the property over the 
mortgage, and inasmuch as the creditors hâve not been injured, nor 
had their positions changed by any withdrawal or incumbering of the 
assets of the bankrupt corporation, through the making and failure to 
record the mortgage in question, there would seem to be no reason 
for attempting to extend the précise language of the statute, and to 
hold the mortgage void as against the creditors of the bankrupt cor- 
poration, for no reason other than that the mortgage might hâve been 
attacked by the creditors of a différent individual. This doctrine 
has been expressly held in the case of Talcott v. Hurlbert et al., 143 
Cal. 4, 76 Pac. 647. 

In New York the case of Wooster v. Sherwood. 25 N. Y. 278, states 
the same doctrine — that creditors obtain no greater rights than the 
debtor had— with référence to properties taken subject to an existing 
lien, even if that lien be imperfect as against a prior owner's creditors. 
This case held that this doctrine covers even the case of an innocent 
purchaser of the property in question from the individual who took 
the property subject to the imperfect lien; that is, a person who ac- 
quired property, knowing that it was incumbered by a lien good as 
against the maker, was held by the New York court to hâve been 
guilty of conversion in disposing of that property to an innocent 
third party, and his transfer, therefore, determined to hâve passed 
no title. 

The présent case does not go nearly so far as the case decided by 
the New York Court of Appeals, and there would seem to be no 
doubt that the mortgagee is entitled to the enforcement of his lien. 
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GAMBLE-ROBINSON COMMISSION CO. v. CHICAGO & N. W. BT. CO. 

(Circuit Court of Appeals, Eighth Circuit. March 22, 1909.J 

No. 2,712. 

1. Cabbiebs (§ 32*) — Intebstate Commebce Act — No Discrimination by De- 

mand of pbepayment of charges. 

An interstate carrier does not subject a consignée to an undue or unrea- 
sonable préjudice or disadvantage under section 3 of the interstate com- 
merce act (Act Feb. 4, 1887, c. 104, 24 Stat. 380 [U. S. Comp. St. 1901, p. 
3155]) by exacting, after due notice to it, the prepayment of charges for 
transportation of ail property consigned to it, while it does not require 
sueh charges to be paid in advanee upon freight consigned to others sim- 
ilarly situated. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. § 84; Dec. Dig. § 
32.*] 

2. CaKKIEBS (§ 32*)— INTEBSTATE COMMERCE ACT PkOHIBITS UNDUE AND UNREA- 

SONABLE PREJUDICES AND DlSADVANTAGES ÛNLY. 

The interstate commerce act (Act Feb. 4, 1887, c. 104, 24 Stat. 379 [U. 
S. Comp. St. 1901, p. 3154]) does not prohibit the giving of ail préférences 
and advantages, or the production of ail préjudices and disadvantages, 
but only those that are undue and unreasonable. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. § 84 ; Dec. Dig. § 
32.*] 

3. Cabbiebs (§ 32*)— Same— Cabbieb may Exercise Common-Law Rights Save 

as Peohibited by Interstate Commerce Act. 

A common carrier has the right under the common Iaw to demand the 
prepayment of charges for freight of one, and to give crédit for them to 
another similarly situated. 

An interstate common carrier is free to exercise ail his rights under the 
common law to the full extent to whicn such exercise has not been made 
unlawful by the interstate commerce act (Act Feb. 4, 1887, c. 104, 24 Stat. 
379 [U. S. Comp. St. 1901, p. 3154]). 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. § 84; Dec. Dig. § 
32.*] 

4. Cabbiebs (§ 32*) — Bad Motive fob Lawfux Act Créâtes No Cause of Ac- 

tion. 

The fact that a carrier, for the purpose of injuring the business of a 
consignée, or harassing it, subjects it to a préjudice or disadvantage which 
is neither undue nor unreasonable, does not change the nature of the 
préjudice or disadvantage or create any cause of action therefor. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. g 84; Dec. Dig. § 
32.*] 

5. Cabbiebs (§ 32*)— Intebstate Commerce Act— Prepayment of Charges for 

Freight — "Undue ob Unreasonable Préjudice ob Disadvantage" — 
Facts— Conclusion. 

The plaintif! is a corporation engaged in buying, selling, and dealing for 
commissions in fruit, vegetables, and dairy products at Minneapolis, and it 
has offices at St. Paul, Rochester, and Mankato, in Minnesota, and Aber- 
deen in South Dakota. The défendant is a common carrier. It has rail- 
road stations at those towns, and Unes of railroad through those states 
anfl adjoining states. It is the custom and usage of such carriers, and of 
the défendant, for the terminal carrier to advanee the charges of Connect- 
ing Unes upon freight consigned to parties at those stations, to transport 
the freight and deliver it to the consignées, also to receive freight at its 
stations and to transport and deliver it to the consignées, to hold the bills 
until the questions regarding the correetness of the charges on its lines 
and on the Connecting lines hâve been adjusted, and then to collect the 

•For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
1C&F.—1Ï 
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bills of the consignées. From a bad motive the défendant, after notice, 
refused to advance charges to Connecting Unes, to receive and transport 
• ïrelght consigned to the plaintiff, unless the charges upon it for transpor- 
tation were prepaid, while it continued to give crédit to other consignées 
similarly situated according to the usage and custom. 

Held: Thèse acts did not subject the plaintiff to undue or unreasonable 
préjudice or disadvantage within the meaning of the interstate commerce 
act (Act Feb. 4, 1887, c. 104, 34 Stat. 379 [U. S. Comp. St. 1901, p. 3154]). 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. § 84 ; Dec. Dig. S 
32.*] 

Hook, Circuit Judge, dissenting. 
(Syllabus by the Court.) 

In Error to the Circuit Court of the United States for the District 
of Minnesota. 

The alleged error in this case is that the court below sustained a demur- 
rer to the plaintiff's complaint, and the material facts alleged therein were : 
thèse: The plaintiff is a corporation engaged lu buying and selling fruit, vege- 
tables, farm and dairy products, and in a gênerai commission business in 
thèse commodities at the city of Minneapolis, in the state of Minnesota, and 
it has branch offices at St. Paul, Rochester, and Mankato in that state, and 
at Aberdeen in South Dakota. The défendant is a railroad corporation and 
a common carrier. It has offices, agents, and agencies in St. Paul and Minne- 
apolis. It owns and opérâtes railroads in Iowa, Illinois, Minnesota, Dakota, 
and Wisconsin, and it has direct connections, by means of its own or other 
railroads, between its stations in those states and St. Paul, Minneapolis, Man- 
kato, Rochester, and Aberdeen. Prlo'r to Decembcr 15, 1906, it was the 
uniform custom and usage of railroad carriers, and of the défendant, to 
accept shipments of the products that hâve been named at local stations 
without the prepayment of freight, to take from the shipper a written 
guaranty of such payment, to delivër the products to the consignées in the 
cities named, and afterwards to collect of thèse consignées the charges for 
transportation, "and in case of any question arising as to the correctness of 
any transportation charge upon the line of the terminal or any Connecting car- 
rier, such terminal carrier takes the matter up for adjustment and holds 
the freight bills until an adjustment is made." In case shipments of thèse 
products were recelved by carriers from Connecting Unes, the custom and 
usage was for the terminal carrier to pay the charges of the Connecting Unes 
and to collect for the entire transportation from the consignées at destination 
after it had delivered the goods to them. Thèse customs and usages pre- 
vailed in transactions between common carriers and ail reputable and re- 
sponsible business houses, and the plaintiff was one of that character. Tha 
plaintiff had built up a commission business, a large part of which can bs 
conducted only by the use of the défendant'» railroad, and the charges for 
transportation which it paid to the défendant amounted to several thousand 
dollars a month. On December 15, 1906, the défendant notifled its agents and 
connections that it wôuld not thereafter accept freight consigned to the de- 
fendant, either from shippers or from Connecting lines, unless the transporta- 
tion charges thereon were prepaid, and it has since refused to accept such 
freight without prepayment. At the same time it has continued to receive 
for and to deliver freight to the conipetitors of the plaintiff who are similarly 
situated without the prepayment of transportation charges. This course of 
action was adopted by the défendant to harass the plaintiff, to injure its 
business and its crédit, to give its competitors an unequal and unreasonable 
préférence and advantage, and to subject it to an unequal and unreasonable 
préjudice in the transaction of its business, and it has that effect. It has iin- 
paired the plaintiff's crédit and its flnancial responsibility and eaused it con- 
sidérable loss of business, and for thèse damages it demanda a judgment of 
$50,000. 

*For other cases see same topiç & § numeee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Walter Holsinger, for plaintiff in error. 

L. L. Brown (W. D. Abbott and S. H. Somsen, on the brief), for 
défendant in error. 

Before SANBORN and HOOK, Circuit Judges, and PHILIPS, 
District Judge. ,. _ . 

SANBORN, Circuit Judge (after stating the facts as above). Sec- 
tion 3 of the act of February 4, 1887, commonly called the "Interstate 
Commerce Act," provides: 

"That it shall be unlawful for any common carrier subject to the provisions 
of this act, to make or give any undue or unreasonable préférence or ad- 
vantage to any particular person, company, flrm, corporation or locality, or 
any particular description of traffic in any respect whatsoever, or to subject 
any particular person, company, flrm, corporation or locality, or any par- 
ticular description of traffic, to any undue or unreasonable préjudice or dis- 
advantage in any respect whatsoever." 24 Stat. 380, c. 104 (3 U. S. Comp. St. 
1901, p. 3155). 

Is it a violation of this section for a common carrier which cus- 
tomarily delivers to consignées a certain class of freight, holds the 
freight bills until after any question arising concerning the correctness 
of any transportation charges upon its line and upon Connecting lines 
over which the freight has been transported has been adjusted, and 
then collects them, to refuse to grant such a crédit to a particular con- 
signée and to require prepayment of freight bills by it while it still 
continues to extend crédit to others similarly situated ? In other words, 
is it a violation of this section for a railroad company to refuse to 
loan to one consignée without interest the moneys owing to it for 
transportation charges earned by it and for those paid by it to Connect- 
ing lines until the cotisignee's claims that such charges are incorrect 
hâve been settled, when it customarily makes such loans to other con- 
signées? This is the question which this case présents, and it is well 
to perceive clearly the nature of the controversy inhérent in it and 
the amount actually involved before entering upon the discussion of 
the issue it présents. 

The plaintiff is a commission company dealing in perishable prod- 
ucts, such as fruit, vegetables, farm and dairy products, claims for 
errors in the transportation charges upon which and for damages f rom 
the transportation of which frequently arise and are met with great 
difficulty after the products hâve been delivered. The plaintiff al- 
lèges that it is the custom of the terminal carriers to advance the trans- 
portation charges upon such products to Connecting lines, to deliver 
the products to the consignées, "and afterwards to collect the reason- 
able and proper charges for transportation, and, in case of any ques- 
tion arising as to correctness of any transportation charge upon the 
line of the terminal or any Connecting carrier, such terminal carrier 
takes the matter up for adjustment and holds the freight bills until 
an adjustment is made," and that the défendant has refused to follow 
this custom and has demanded of it prepayment of the transportation 
charges on the freight consigned to it, and has refused to accept the 
freight without such prepayment, although it follows the custom in 
the treatment of its competitors similarly situated. It further allèges 
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that the sum paid by it to the défendant for its transportation charges 
and those of Connecting lines has amounted to several thousand dol- 
lars per month. A libéral interprétation of several thousand in this 
pleading is three thousand, and the complaint fails to show that the 
actual amount involved hère is more than the interest on $3,000, for 
by the deposit with the railroad company at the commencement of each 
month of $3,000 to prepay its charges for freight during that month 
ail of its alleged $50,000 damages would hâve been avoided. In the 
light of thèse facts, we turn to the question of law to be determined. 

There is a statute of the state of Minnesota which déclares that it 
is unlawful for any common carrier to make or give any unequal or 
unreasonable préférence to any person or corporation, or to subject 
any person or corporation to any unequal or unreasonable préjudice 
(Rev. Laws Minn. 1905, § 2009), and counsel argues that his complaint 
states a cause of action under this statute. There is, however, no 
averment in it of any diversity of citizenship of the parties or of any 
other ground of jurisdiction of a national court over a cause of action 
for the violation of this state statute, and for that reason the question 
whether or not the facts alleged disclose a disregard of that law was 
not judicable in the court below and is not so hère, and it is dismissed 
without further considération. Little Rock & Memphis R. Co. v. St. 
Louis S. W. Ry. Co., 11 C. C. A. 417, 419, 63 Fed. 775, 777, 26 L. 
R. A. 192. 

Prior to the enactment of the act of February 24, 1887, to regulate 
commerce among the states, interstate railway traffic was regulated 
by the principles of the common law, and under those principles com- 
mon carriers had the right to require the prepayment of charges for 
freight of one or more persons or corporations, and to give crédit for 
such charges to other persons or corporations similarly situated. In- 
terstate Commerce Commission v. Baltimore & Ohio R. R. Co., 145 
U. S. 263, 275, 12 Sup. Ct. 844, 36 L. Ed. 699 ; Southern Indiana 
Express Co. v. United States Express Co. (C. C.) 88 Fed. 659, 662; 
Randall v. Railway Company, 108 N. C. 612, 13 S. E. 137. 

That act left common carriers free to exercise to their full extent 
ail the rights and privilèges they had under the common law, so far 
as thèse rights and privilèges and their exercise were not rendered 
unlawful by the provisions of that act. That act did not make ail 
préférences, advantages, préjudices, or disadvantages unlawful, but 
those only which are "undue and unreasonable." Atchison, Topeka & 
Santa Fé R. R. Co. v. Denver & New Orléans R. R. Co., 110 U. S. 
667, 673, 680, 682, 4 Sup. Ct. 185, 28 L. Ed. 291, in which the Su- 
prême Court held that under the Constitution of Colorado, which 
prohibited any undue or unreasonable discrimination in charges or 
facilities, the refusai of the Santa Fé Railroad Company to stop its 
passenger trains at a junction of the railroad of the New Orléans Com- 
pany with its railroad, to carry passengers and freight from that 
point at the same rate which it would receive if the passengers or 
freight were carried from the junction of the Santa Fé Company and 
the Denver & Rio Grande Railway Company in the same town, and to 
grant to the New Orléans Company through billing, through routing, 
through ticketing, and through checking of baggage, when it granted 
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ail thèse things to the Denver & Rio Grande Railway Company, a 
competitor of the New Orléans Company, was no violation of this 
Constitution, because the préférences, advantages, préjudices, and dis- 
advantages thus created, though clearly discriminatory, were not un- 
due or unreasonable. Although the opinion in this case was not a 
construction of the interstate commerce act, it interpreted a provision 
in the Constitution of Colorado identical in effect with the paragraph 
in the third section of that act under considération, and furnished the 
standard for its construction, as Judge Jackson declared in Kentucky 
& I. Bridge Co. v. Louisville & N. R. Co. (C. C.) 37 Fed. 567, 629, 
2 L. R. A. 289. 

Interstate Commerce Commission v. Baltimore & Ohio R. R. Co., 
145 U. S. 263, 276, 12 Sup. Ct. 844, 848, 36 L. Ed. 699, where the 
Suprême Court held that the charge of a less rate for the transporta- 
tion of 10 or more persons on a party rate ticket than was charged a 
single individual, although it created clear inequality and discrimina- 
tion, did not give to the former an undue or unreasonable préférence 
or subject the latter to an undue or unreasonable disadvantage within 
the meaning of the third section of the act under considération, and 
said, "It is not ail discriminations or préférences that fall within the 
inhibition of the statute; only such as are unjust or unreasonable" — 
page 276 of 145 U. S., page 848 of 12 Sup. Ct. (36 L. Ed. 699), 
affirming Interstate Commerce Commission v. Baltimore & Ohio R. R. 
Cp. (C. C.) 43 Fed. 37, 46, 47. Interstate Commerce Commission v. 
Détroit, Grand Haven & Milwaukee Ry. Co., 167 U. S- 633, 644, 17 
Sup. Ct. 986, 42 L. Ed. 306. 

Oregon Short Line & U. N. Ry. Co. v. Northern Pacific R. Co. (C. 
C.) 51 Fed. 465, 466, 467, 472, 473; Oregon Short Line & U. N. 
Ry. Co. v. Northern Pacific R. Co., 9 C. C. A. 409, 410, 412, 413, 61 
Fed. 158, 159, 161, 162. In this case the Northern Pacific Company, 
which owned a railroad from Portland, Or., to Seattle, Wash., and 
St. Paul, Minn., refused to receive and transport freight originating 
east of the 97th meridian and destined to points on its own line and 
on its Connecting lines north of Portland tendered to it by the Short 
Line Company when such freight was in cars other than its own, un- 
less the Short Line Company would pay to the owner of the cars 
the usual car mileage for their use, or would transfer such freight 
from the foreign cars into those of the Northern Pacific Company 
at Portland, and it also refused to transport such freight unless its 
charges from Portland to destination were paid, and refused to pay 
upon receiving the freight the charges due to the Short Line Company 
and its Connecting lines for transporting this freight to Portland, while 
at the same time it received and transported freight originating west 
of the 97th meridian without any of thèse conditions, and paid the 
charges for its transportation to Portland, and it also received and 
transported freight originating both east and west of said meridian for 
the Southern Pacific Company without making any of thèse exactions. 
The Northern Pacific Company also refused to transport passengers 
destined to Puget Sound and other points on its lines upon through 
tickets from points east of the 105th meridian issued by the Short 
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Line Company, although it received and transported passengers on 
through tickets issued by that company from points west of that line 
and on through tickets issued by the Southern Pacific Company from 
ail points. Mr. Justice Field, in the Circuit Court and the Circuit 
Court of Appeals, decided that, while thèse acts constituted clear 
discriminations, they created no undue and unreasonable préférences, 
advantages, préjudices, or disadvantages, and hence that they were 
not violative of the interstate commerce act. 

Little Rock & Memphis R. Co. v. St. Louis, Iron Mountain & South- 
ern Ry. Co., Same v. St. Louis S. W. Ry. Co., Same v. Little Rock & 
Ft. Smith Railway Co. (C. C.) 59 Fed. 400, 406 ; Id., 11 C. C. A. 417, 
63 Fed. 775, 26 L. R. A. 192. In thèse cases the complainant was 
the Little Rock & Memphis Railroad Company. The St. Louis, Iron 
Mountain & Southern Railway Company refused to receive any freight 
from the complainant at Little Rock without a prepayment of charges, 
not because it was unwilling to extend crédit, but from a désire to op- 
press that company, while it received freight at that point from ail oth- 
er persons and corporations without the prepayment of charges. The 
St. Louis Southwestern Company and the Little Rock & Ft. Smith 
Railway Company refused to honor through tickets or through bills 
of lading issued by the complainant, or to enter into any arrangement 
for through billing or through rating, while they honored such bills 
and tickets and made such arrangement with othèr railroad cornpanies 
similarly situated. They also refused to accept and transport loaded 
cars coming from the complainant's railroad, and required the freight 
to be rebilled and reloaded into their own cars at points of junction, 
while they accepted and transportée! loaded cars coming under similar 
circumstances from the roads of other cornpanies without any rebill- 
ing or reloading. Although thèse acts clearly gave préférences and 
advantages to the other cornpanies similarly situated, and subjected the 
complainant to préjudices and disadvantages, the Circuit Court and 
this court, after exhaustive argument and upon careful considération, 
held that thèse were neither undue nor unreasonable, and that they 
constituted no violation of the interstate commerce law. No contrary 
décision of the Suprême Court, or of any of the Circuit Courts of Ap- 
peals, of any of the questions decided by the cases which hâve just 
been reviewed, has come to our attention, but the décisions in those 
cases hâve been repeatedly followed. Prescott & A. C. R. Co. v. Atchi- 
son, Topeka & Santa Fé R. Co. (C. C.) 73 Fed. 438, 439; Central 
Stockyards Co. v. Louisville & Nashville Ry. Co., 192 U. S. 568, 570, 
571, 24 Sup. Ct. 339, 48 L. Ed. 565 ; Louisville & Nashville R. R. Co. v. 
West Coast Naval Stores Co., 198 U. S. 483, 497, 498, 25 Sup. Ct. 
745, 49 L. Ed. 1135. 

General statements that there must be no différence in charges not 
based on différence in service, that rates must be equal to ail under 
like conditions, and that unjust and unreasonable discrimination is 
forbidden may be found in the opinions of the courts and of the In- 
terstate Commerce Commission in cases in which they were discussing 
radical différences in the direct charges for transportation under like 
conditions (Western Union Telegraph Co. v. Call Publishing Co., 181 
U. S. 92, 100, 21 Sup. Ct. 5G1, 45 L. Ed. 765 ; Cincinnati, New Or- 
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leans & Texas Pacific Ry. Co. v. Interstate Commerce Commission, 162 
U. S. 184, 16 Sup. Ct. 700, 40 L. Ed. 935 ; United States v. Vacuum 
Oil Co. [D. C] 153 Fed. 598, 606, 607; Hays v. Pennsylvania Co. | C. 
C.] 12 Fed. 309; Tift v. Southern Railway Co. [C. C] 123 Fed. 789, 
791; Scofield et al. v. Lake Shore & Michigan Southern Ry. Co., 2 
Interst. Com. R. 07 ; Daniels v. Chicago, Rock Island & Pacific Ry. 
Co., 6 Interst. Com. R. 458 ; Page v. Delaware, Lackawanna & W. R. 
R. Co., 6 Interst. Com. R. 548 ; St. Louis Hay & Grain Co. v. Mobile & 
Ohio R. R. Co., 11 Interst. Com. R. 90, 101), and in cases in which 
the carriers absolutely refused to carry the property tendered on any 
ternis, as in Crescent Liquor Company v. Platt (C. C.) 148 Fed. 894, 
903, or to furnish cars at proper times and places where the rates were 
the same, as in Castle v. Baltimore & Ohio R. R. Co., 8 Interst. Com. 
R. 333, 344. Opinions of state courts may also be cited under statutes 
which départ from the language and the true interprétation of the 
interstate commerce act, and require certain carriers to grant "equal 
ternis, facilities, accommodations and usages," and forbid them from 
"granting any terms, crédit, privilèges, advantages, usages or facili- 
ties" to one that are not granted to ail (Burns' Ann. St. Indiana 1901, 
§ 3312b), which hold that every person or corporation is lawfully 
entitled to every privilège and courtesy extended to any other similarly 
situated, so that under thèse statutes and décisions no carrier may waive 
any right or extend any courtesy to any person or corporation without 
becoming legally bound to do likewise to every other person or corpo- 
ration under similar conditions, and under this statute of Indiana there 
is even a décision that if a corporation customarily waives its right 
to prepayment of freight, pays charges of Connecting carriers, and 
grants crédit, it is required by that statute to do so for ail. Adams 
Express Company v. State, 161 Ind. 328, 67 N. E. 1033, 1039. 

But such are not the terms and such is not the meaning or the ef- 
fect of the interstate commerce act. The true interprétation of that 
act is illustrated by the décisions which hâve been reviewed. It was 
expressed by Judge Jackson, afterwards Mr. Justice Jackson of the 
Suprême Court, in Interstate Commerce Commission v. Baltimore &. 
Ohio R. R. Co. (C. C.) 43 Fed. 37, in thèse words, which hâve been 
subsequently three times affirmed and adopted by the Suprême Court 
of the- United States as the true interprétation of this law : 

"Subject to the tvvo leading prohibitions that their charges shall not be 
unjust or unreasonable, and that they shall not unjustly discriminate, so as to 
give undue préférence or disadvantage to persons or traffic similarly circum- 
stanced, the act to regulate commerce leaves coinmon carriers as they were 
at the common law, free to make spécial eontracts looking to the increase of 
their business, to elassify their traffic, to adjust and apportion their rates 
so as to ineet the necessities of commerce, and generally to mariage their im- 
portant interests upon the same principles which are regarded as sound, and 
adopted in other trades and pursuits." Interstate Commerce Commission v. 
Cincinnati. New Orléans & Texas Pacifie Ry. Co., 107 U. S. 479, 403, 17 Sup. 
Ct. 890, 42 Lu Ed. 243 ; Cincinnati, New Orléans & Texas Pacific Ry. Co. v. 
Interstate Commerce Commission, 102 U. S. 184, 190, 197, 10 Sup. Ct. 700, 40 
ïj. Ed. 935 : Interstate Commerce Commission v. Baltimore & Ohio R. R. Co., 
145 U. S. 203, 12 Sup. Ct. 844, 36 I* Ed. 699; Interstate Commerce Commis- 
sion v. Aiabama Midland Ry. Co., 1G8 U. S. 144, 173, 18 Sup. Ct. 45, 42 h. 
Ed. 414. 
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The question, therefore, is, did the défendant subject the plaintif! 
to any undue or unreasonable préjudice or disadvantage by requiring 
it to prepay the charges on its freight while the carrier customarily 
transported freight for others similarly situated without such prepay- 
ment? The défendant had the right under the common law to demand 
prepayment of its charges of the plaintif! and to grant crédit to others 
for similar charges. It had the same right in this regard that every 
merchant, every man, and every corporation has to grant crédit to one 
or to ail but one, and to refuse it to others or to him. There was noth- 
ing unjust or morally wrong in the exercise of this right, because the 
plaintiff had no moral right to the extension of crédit, and justice did 
not require that the défendant should grant to the plaintiff the same 
crédit that it extended to others. 

The interstate commerce act did not expressly deprive the défendant 
of this right or make its exercise unlawful ; so far as its express pro- 
visions are concerned, it left the right and its exercise among those 
which the Suprême Court declared that carriers were free to exercise 
and to manage upon "the same principles which are regarded as sound, 
and adopted in other trades and pursuits." 

The refusai to extend crédit to a purchaser of goods, or of trans- 
portation, of financial responsibility, crédit, and réputation equal to 
those of others to whom such crédit is extended does not in the na- 
ture of things subject him to an undue or unreasonable préjudice or 
disadvantage, while a requirement that such a vendor shall extend 
equal crédit to ail purchasers of equal financial responsibility, crédit, 
and réputation, would subject him to unreasonable and undue disad- 
vantage. Reason, sound business principles, and the practice of the 
business world give the option to extend crédit to the seller of his prop- 
erty, or his services, and to the loaner of his money, and not to the 
purchaser or borrower. There are other considérations besides finan- 
cial responsibility, crédit, and réputation, which condition the rational 
extension of crédit, such as the expérience of the seller or the loaner, 
the habits of the purchaser or the borrower, his fairness and prompt- 
ness. 

The plaintiff avers that the défendant customarily gives crédit to ail 
other responsible and reputable business houses, and that it is a house 
of that character. Fruit, vegetables, farm and dairy products are per- 
ishable in their nature, of a character which renders them susceptible 
to claims for errors in charges for transportation and for damages 
during transportation. The usage and custom alleged is that the 
défendant, the terminal carrier, advances to Connecting lines thëir 
charges upon thèse products, delivers them to the consignées, holds 
the bills for the charges for freight until claims arising from alleged 
errors therein are adjusted, and then collects them of the consignées. 
It is not inconceivable that a consignée might présent under this usage 
such claims for errors in charges and for damages in transportation, 
and might so delay their adjustment and the payment of the charges 
for freight, that it would thereby secure a much greater advantage 
and préférence over other consignées than the préjudice or disadvan- 
tage it would suffer by prepaying its charges for freight. 



GAMBLE-EOBINSON COSl'N CO. V. CHICAGO & N. W. ET. CO. 169 

It is said, however, that the fact that a custom and usage exists 
not to require the prepayment of such charges renders the require- 
ment of prepayment by the plaintifï, while others are given crédit 
tinder like circumstances, the imposition of an undue and unreason- 
able disadvantage and préjudice upon it. But since the require- 
ment of the prepayment of the charges for freight by the plaintifï 
while others similarly situated are granted crédit for thèse charges 
subjects the plaintifï to exactly the same degree of préjudice and 
disadvantage in the absence of such a custom and usage as it does in 
its présence, the existence of the custom or usage cannot make that 
préjudice or disadvantage undue or unreasonable if it would not be 
so if the custom or usage did not exist. Oregon Short Line & U. 
N. Ry. Co. v. Northern Pacific R. R. Co. (C. C.) 51 Fed. 465, 472; 
Gulf, C. & S. F. Ry. Co. v. Miami S. S. Co., 30 C. C. A. 142, 155, 
86 Fed. 407, 420 ; Little Rock & Memphis R. Co. v. St. Louis S. W. 
Ry. Co., 63 Fed. 775, 11 C. C. A. 417, 26 L. R. A. 192, 

An attempt has been made in argument to distinguish thèse and 
other cases in vvhich the requirement of prepayment of charges for 
transportation by one while no such requirement was made of others 
has been held to create no undue préférence or disadvantage from the 
case in hand, upon the ground that those were actions by railroad 
companies while this is an action by a shipper, or by a consignée of 
a shipper; but an undue or unreasonable préjudice or disadvantage 
inflicted upon a railroad company falls under the ban of the law as 
completely as an undue préjudice or disadvantage imposed upon a 
shipper or a consignée, and it is more deleterious by as much as ail 
the shippers or consignées over the lines of that carrier affected by 
it are more numerous than a single shipper or consignée, and by as 
much as the charges for the transportation of their freight are greater 
than his. Injury to a class by a violation of the interstate commerce 
act is far more damaging than to a single member of a class. Crescent 
Liquor Co. v. Platt (C. C.) 148 Fed. 894, 901. 

One of the averments of the plaintifï in his ccmplaint is that the 
défendant required the plaintifï to prepay its freight, and gave notice 
to that effect, for the express purpose of harassing and annoying the 
plaintifï and injuring its business. But the sole question in this case 
is whether or not the requirement of the prepayment of the charges 
for freight constituted a violation of the interstate commerce act. 
If it did, a noble purpose or a good motive constitutes no défense to 
the cause of action founded upon it. If it did not, a bad motive or 
an evil purpose créâtes no cause of action founded upon the exercise 
of a légal right. "An act which does not amount to a légal injury 
cannot be actionable because it is done with a bad intent." Boyson v. 
Thorn, 98 Cal. 578, 33 Pac. 492, 21 L. R. A. 233 ; Cooley on Torts, 
pp. 1503, 1505. 

Finally, the question at issue in this case in the présence of a cus- 
tom and usage not to demand prepayment of transportation charges, 
in the présence of a motive and purpose by the défendant to harass 
and oppress the plaintifï by the demand of such prepayment, and in 
the présence of the subjection of the plaintifï in that case to very 
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much more aggravated préjudice and disadvantage than those alleged 
in the action under considération, was presented, decided, and the 
considered opinion of this court upon it was delivered by Judge Thay- 
er in 1894 in thèse words : 

"It will be observed that the sole question in the cases filed against the 
St. Louis, Iron Mountain & Southern Raihvay Company concerns the right 
of that company to require the prepayment of freight charges on ail prop- 
erty tendered to it for transportation at Little Bock by the Little Rock & 
Memphis Railroad Company, while it pursues a différent practice with respect 
to freight received from other shippers at that station. At coramon law a 
railroad corporation lias an undoubted right to require the prepayment of 
freight charges by ail Its customers, or some of thetn, as it may think best. 
It has the same right as any other individual or corporation to exact pay- 
aient for a service before it is rendered, or to extend crédit. Oregon Short 
Line & U. N. Ry. Co. v. Northern Pacific R. Co. (C. O.) 51 Fed. 465, 472. 
Usually, no doubt, railroad companies flnd it to their interest, and niost con- 
venient, to collect charges from the consignée ; but we cannot doubt their 
right to demand a reasouable compensation in advance for a proposed serv- 
ice, if they see fit to demand it. This common-law right of requiring payaient 
in advance of some customers, and of extending crédit to others, lias not been 
taken away by the interstate commerce law, unless it is taken away indirectly 
by the inhibition contained in the third section of the act, which déclares that 
an interstate carrier shall not 'subjeet any particular person, company, cor- 
poration or locality * * * to any un due or unreasonable * * * dis- 
advantage In any respect whatever.' This prohibition is very broad, it is 
true, Sut it is materially qualifled and restricted by the words 'undue or 
iinie-dsonable.' Oue person or corporation may be lawfully subjected to some 
disadvantage in comparison with others, provided it is not an undue or un- 
reasonable disadvantage. In view of the fact that ail persons and corpora- 
tions are entitled at common law to détermine for themselves, and on con- 
sidérations that are satisfactory to themselves, for vvhom they will render 
services on crédit, we are not prepared to hold that an interstate carrier 
subjects another carrier to an unreasonable or undue disadvantage because 
it exacts of that carrier the prepayment of freight on ail property received 
from it at a given station, while it does not require charges to be paid in 
advance on freight received from other individuals and corporations at such 
station. So far as we are aware, no complaint had been made of abuses of 
this character at the tirae the interstate commerce law was enacted, and it 
may be inferred that the particular wrong complained of was not within the 
spécial contemplation of Congress. This being so, the gênerai words of the 
statute ought not to be given a scope which will deprive the défendant com- 
pany of an undoubted common-law right, which ail other individuals and 
corporations are stlll privileged to exercise, and ordinarily do exercise." 
Little Rock & Memphis R. Co. v. St. Louis S. \V. R. Oo., 63 Fed. 777, 11 
C. C A. 419 (26 L. R. A. 192). 

The question was decided in the same way by Mr. Justice Field in 
the Circuit Court in Oregon Short Line & U. N. Ry. Co. v. Northern 
Pacific R. R. Co., 51 Fed. 4G5, 473, 474, affirmée! by the Circuit Court 
of Appeals of the Ninth Circuit in 9 C. C. A. 409, 410, 412, 413, 414, 
61 Fed. 158, 159, 161, 162, and by the Circuit Court of Appeals of 
the Fifth Circuit in Gulf, C. & S. F. Ry. Co. v. Miami S. S. Co., 30 
C. C. A. 142, 154, 155, 86 Fed. 407, 419, 420. It is more than 14 years 
since this court rendered that décision, no contrary opinion of any 
national court upon this question has been called to our attention, 
and becaùse the right of a common carrier to require prepayment of 
charges for transportation from one and to gire crédit for them to 
another similarly situated existed under the common law, because 
neither this right nor its exercise were made unlawful by the terms 
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of the interstate commerce act, because the exercise of that right 
is not in itself unreasonably prejudicial, or disadvantageous, because 
the former décision of this court rules this case and ought not to be 
overruled unless it is clearly wrong, and because upon a careful re- 
consideration of that décision in the light of the subséquent décisions 
of the courts we are still convinced that it was right, our conclusion 
in this case is that the requirement by the plaintiff of the prepayment 
of charges by the défendant for the transportation of its freight, 
while no such requirement was made of others similarly situated, while 
there existed a custom or usage for the carrier to advance the charges 
of Connecting carriers, to deliver the freight to the consignées, to hold 
bills for freight until claims arising out of errors in transportation 
charges were adjusted, and then to collect them, did not subject the 
plaintiff to undue or unreasonable préjudice or disadvantage or give 
to others similarly situated any undue or unreasonable préférence or 
advantage within the meaning of section 3 of the interstate commerce 
law, and the judgment below must be affirmed. 
It is so ordered. 

HOOK, Circuit Judge (dissenting). The trial court held that a 
complaint which set forth the following facts did not state a cause 
of action. For 15 years the plaintiff and its predecessors had been 
engaged at Minneapolis, Minn., in buying and selling fruits, vegetables, 
and farm and dairy products, and in transacting a gênerai commission 
business in those commodities. In carrying on its business plaintiff 
availed itself of the services of défendant and its connections as car- 
riers of interstate commerce. It had been the uniform custom of de- 
fendant and other railroad companies for many years to accept and 
transport such products as plaintiff handled, and collect the freight 
charges at destination; and the existence and prosperity of the com- 
mission business largely depended upon its continuance. But on De- 
cember 15, 1906, défendant, for the purpose of harassing the plaintiff 
and injuring its business, notified ail its agents and Connecting lines 
that: 

"Until furtlier advised the company wlll not accept freight from Connecting 
lines, or at points on its own lines, consignée! to the Gamble-Robinson Com- 
mission Company unless ail charges are prépaie!." 

This order was enforced against the plaintiff alone. Ail other com- 
mission houses, competitors of plaintiff and similarly circumstanced, 
cohtinued to enjoy the benefits and advantages of the established cus- 
tom. There was nothing in the financial condition of plaintiff or in 
its conduct which justified the discrimination against it. 

The question which arises on thèse averments is whether the plain- 
tiff has been subjected "to any undue or unreasonable préjudice or dis- 
advantage in any respect whatever," contrary to the first clause of sec- 
tion 3 of the interstate commerce act of February 4, 1887 (24 Stat. 
379). It is no answer to the question to say that a railroad company 
is not required to lend money to a shipper, for ordinarily such a trans- 
action could hâve no relation to or connection with transportation. Nor 
is it an answer to say that at common law a railroad company was not 
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bound to crédit a shipper, but had the option of demanding prepay- 
ment of transportation charges or of awaiting the arrivai of the freight 
at destination before collecting them. The act of Congress was design- 
ed to do away with undue and unreasonable discriminations of every 
character against shippers, localities, and subjects of traffic, whether 
they pertained to the common-law duty of the carrier or not, and to 
that extent the right of a railroad company engaged in interstate com- 
merce to conduct its business as it will has been modified. A discrimi- 
nation within the statute may be in respect of a course of business 
conduct which the carrier is at liberty to adopt or not as it chooses. 
To hold otherwise is to read into the statute something it does not 
contain, to wit, "the discriminations hereby prohibited relate only to 
the performance of duties imposed by the common. law." So the nar- 
row question hère is whether the discrimination against the plaintif! is 
an undue or unreasonable one. Upon such a question it would seem 
that regard should be had to its effect upon the business of the com- 
plaining party, assuming, as we must hère, that he is without fault 
and did not justly bring upon himself the discrimination complained of. 
If the direct and natural resuit is to hamper, seriously injure or de- 
stroy his business while the like business of others similarly situated 
is not affected, it would seem quite obvious that the discrimination 
was undue and unreasonable. If that would not be an unreasonable 
discrimination, I am at a loss to imagine one. It is averred in the 
complaint, and indeed it is a matter of common knowledge, that it 
has long been the custom among railroad companies to collect at des- 
tination the freight charges on consignments of produce to commis- 
sion houses. The consignée deducts from the proceeds of sale the 
freight charge paid by him when he receives a consignment and also 
his commission, and then remits the balance to his consignor. This 
convenience or privilège of having the charges of the carrier paid at 
destination by the commission merchant is so important and valuable 
to those engaged in growing or buying and assembling such commod- 
ities for shipment to market centers that their sélection of a consignée 
largely dépends upon it. It is altogether clear that a discrimina- 
tion like that complained of is well calculated quickly to ruin an es- 
tablished commission business. An embargo against one of a number 
of competitors may well be équivalent to a sentence of commercial 
death. The act forbids the subjection of the shipper to an undue 
préjudice or disadvantage in any respect whatever, and, if we do not 
regard the effect upon his business in its relation to the like business 
of his competitors, what conceivable test or standard is available? 

There are many facilities, privilèges, and conveniences connected 
with the transportation of trame, to which class the one before us be- 
longs, not founded on a common-law duty nor relating to the reason- 
ableness and uniformity of rates of carriage, yet an undue discrimina- 
tion in the granting or withholding of which may make or unmake 
the fortunes of shippers and localities. It needs but a moment's re- 
flection to perceive that the doctrine of the f oregoing opinion, logically 
applied, would uphold a persistent course of discrimination tending, 
for illustration, to drive the wholesale business of the city of St. Paul 
to its neighbor Minneapolis, or, on the other hand, to impair the well- 
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known importance of the latter as a wheat market. The question, be- 
ing one of power under the law, is not affected by the improbability of 
ïts exercise. In such a case it could as well be said, as it is hère, 
that at common law the railroad companies were not required to grant 
to any shipper or locality the facilities, privilèges, and conveniences in 
question, and the discrimination between cities similarly circumstanced 
and aggressively competing was not unreasonable, though its natural 
effect would be greatly to injure the commerce of one for the benefit 
of the other. 

The truth is, it seems to me, the purpose of the first clause of sec- 
tion 3 of the act of 1887 was, as its spécifie terms show, to déclare 
unlawful discriminations of every character which resuit in undue or 
unreasonable préjudice or disadvantage. Whether the course of a 
railroad company is discriminatory involves a considération of the 
similarity of conditions and circumstances surrounding those affected, 
and whether it is unduly or unreasonably so dépends largely upon 
the resuit or effect of the discrimination, and, if directed against an 
individual shipper, whether justification may be found in his conduct. 
That is the rational construction of the law, and it is the one the In- 
terstate Commerce Commission has consistently applied. Phelps & Co. 
v. Railway, 6 Interst. Com. R. 36 ; St. Louis Hay & Grain Co. v. Rail- 
road, 11 Interst. Com. R. 90; Miner v. Railroad, 11 Interst. Com. R. 
422; Walker v. Railroad, 12 Interst. Com. R. 196; Rogers & Co. v. 
Railroad, 12 Interst. Com. R. 308. 

The first of thèse cases is quite like the one at bar. Phelps & Co., 
who were cotton commission merchants at New Orléans, complained 
that the railway company unjustly discriminated against them by re- 
fusing to deliver uncompressed or flat cotton consigned to them upon 
the same terms as it delivered such cotton of other consignées in that 
city. The gênerai custom there was for cotton dealers or factors to 
hâve the uncompressed cotton consigned to them delivered direct to 
compress companies with whom they did business, and for the rail- 
road companies to waive prepayment of their freight charges and their 
lien on the shipments, and to accept as security in lieu thereof the writ- 
ten guaranty of the compress companies previously executed. In the 
particular case the railway company, while continuing the custom as to 
others, refused to accept the guaranty of the compress company with 
which Phelps & Co. did business, though there was no question of its 
fmancial responsibility, and refused to deliver cotton consigned to 
Phelps & Co. without prepayment of the charges. The commission 
held the case to be one of undue discrimination, and ordered that as 
long as the railway company observed the custom in New Orléans it 
should desist from making Phelps & Co. an exception. In St. Louis 
Hay & Grain Co. v. Railroad, supra, it was held that stopping a com- 
modity for treatment or reconsignment is in the nature of a spécial 
privilège which the carrier may concède but which the shipper can- 
not demand as of right, but in granting or denying it a uniform course 
must-be pursued without unjust discrimination between markets or in- 
dividuals. Of course the views of the commission in thèse cases are 
the views of an administrative body and are not binding on the courts, 
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but it seems to me they are persuasive, comport with good reason, and 
reflect the clear intent of Congress in the enactment of the law. 

It is said the question is no longer open hère because of the décision 
of this court in Little Rock & Memphis R. Co. v. St. Louis, etc., R. Co. ( 
11 C. C. A. 417, 63 Fed. 775, 26 L. R. A. 192, affirming (C. C.) 59 
Fed. 400 ; but it is clear that that case and those which follow it hâve 
no application whatever to the case at bar. It is true that the observa- 
tions of Judge Thayer, in speaking for this court, when disconneçted 
from the matter before him for décision, would seem to be pertinent 
now, but he was then considering a liberty of contract left untouch- 
ed by the interstate commerce act of 1887, while hère the right of the 
railroad company is the subject of express restrictions in the act. In 
other words, the Little Rock & Memphis Case in this court, and, with- 
out exception, every case in which it is cited and followed, involved 
controversies between railroad companies themselves, not complaints 
made by shippers or on behalf of localities or subjects of traffic; 
and it was held in those cases that the first clause of section 3 of the 
act, declaring it unlawful for a carrier engaged in interstate commerce 
"to subject any particular person, company, firm, corporation or lo- 
cality, or any particular description of traffic to any undue or unrea- 
sonable préjudice or disadvantage in any respect whatever," was not 
intended to afïect the right of the carriers to sélect their Connecting 
agencies for transportation upon such terms as were mutually satis- 
factory to them. The distinction was pointed out in Oregon Short 
Line, etc., Co. v. Northern Pacific, 9 C. C. A. 409, 61 Fed. 158, in 
which it was held that the provision of the interstate commerce law 
forbidding discrimination against any locality or description of traffic 
was for the protection of the locality or traffic itself, and could not be 
invoked by a carrier against a Connecting carrier which discriminated 
in the matter of requiring prepayment of f reight and car mileage. Mr. 
Justice McKenna, then Circuit Judge, said, in delivering the opinion of 
the court in that case : 

"But we do not tlïiak It is compétent, for a railroad company to approprlate 
the grievance of a traffic or locality under section 3, and complain of it." 

The Little Rock & Memphis Case was also cited in Louisville, etc., 
R. Co. v. West Coast Co., 198 U. S. 483, 497, 25 Sup. Ct. 745, 49 L. 
Ed. 1135, as authority for the principle that a common carrier has a 
right to employ auxiliary or Connecting agencies and to make contracts 
with them, and what it does with one it is not bound to do with an- 
other. But how obvious it is that such cases hâve no relevancy hère. 

I think the judgment of the trial court should be reversed. 
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ATLANTIC COAST LINE R. CO. v. UNITED STATES. 

(Circuit Court of Appeals, Fourth Circuit. March 1, 1909.) 

No. 842. 

1. Railroads (§ 254*) — Safety Appliance Act— Compliance with REQUIRE- 

MENTS. 

It wîis the manifest intention of Congress, in the enactment of the safe- 
ty appliance act (Act March 2, 1893, c. 196, 27 Stat. 531 [U. S. Comp. St. 
1901, p. 3174] to require ail common carriers engaged in interstate com- 
merce to keep their cars and engines at ail times equipped with proper 
safety appliances. The degree of diligence required by the statute is of 
the highest order, and the duty thus imposed is absolute and unconditional. 
Therefore, any failure on the part of the railroad company to comply with 
its requirements must necessarily subject the railroad company to the 
penalty imposed. 

[Ed. Note. — For other cases, see Railroads, Dec. Dig. § 254.* 

Duty of railroad companies to furnish safe appliances, see note to Fel- 
ton v. Bullard, 37 C. C. A. 8.] 

2. Railroads (§ 254*) — Opération— Statutory Régulation — Action fob Pen- 

alty. 

While this suit is in the nature of a pénal action, yet it does not follow 
that it is a criminal prosecutlon. It is really an action for debt. 

[Ed. Note. — For other cases, see Railroads, Dec. Dig. § 254.*] 

3. Railroads (§ 254*) — Safety Appliance Act— Actions for Penalty— Com- 

PLAINT. 

A complaint under the fédéral safety appliance act (Act March 2, 1893, 
c. 196, 27 Stat. 531 [U. S. Comp. St. 1901, p. 3174], alleging that the viola- 
tion occurred "on or about" a particular date, is not vague and indeflnite. 
Pleading in a civil suit need not be as spécifie in alleging dates as in a 
criminal proceeding. 

[Ed. Note. — For other cases, see Railroads, Dec. Dig. § 254.*] 

4. Statutes (§ 184*)— Construction— Modification by Court. 

Even admitting that the requirements of the safety appliance act (Act 
March 2, 1893, c. 196, 27 Stat. 531 [U. S. Comp. St. 1901, p. 3174] are un- 
duly severe and unreasonable, that fact would not justify a modification 
of the statute by judicial décision. The courts do not possess the power 
to read an exception into a statute so as to modify or change the nature 
of the same and thus defeat the purposes for which the law was intended. 

[Ed. Note. — For other cases, see Statutes, Dec. Dig. § 184.*] 

5. Railroads (§ 223*)— Management of Trains. 

It has been the policy of our lawmakers to grant railroads certain privi- 
lèges not enjoyed by private individuals, and, while this is a vvise policy 
and has met with gênerai approval, it is likewise proper that due regard 
should be had for the rights of those employed by railroads in performing 
duties that are necessarily dangerous in their character ; and it cannot be 
said to be an unreasonable provision to require railroad companies, enjoy- 
ing privilèges thus conferred upon them, to manage and operate their en- 
gines and cars so as to minimize the risk incident to travel and employ- 
aient. 

[Ed. Note.— For other cases, see Railroads, Dec. Dig. § 223.*] 
{Syllabus by the Court.) 

In Error to the District Court of the United States for the Eastern 
District of North Carolina, at Wilmington. 

•For other cases see same topic & § kumbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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For opinion below, see 153 Fed. 918. 

This was an action brought by the United States to recover 45 penalties of 
$100 each for violations of Aet March 2, 1893, c. 196, 27 Stat. 531 (U. S. Oomp. 
St. 1903, p. 3174), known as the "Fédéral Safety Appliance Act," as amended 
by Act April 1, 1896, c. 87, 29 Stat. 85, and Act March 2, 1903, c. 976, 32 Stat. 
943 (U. S. Oomp. St. Supp. 1907, p. 885). The complaint allèges that the 
défendant is a common carrier engaged in interstate commerce by railroad, 
and is a corporation organized and doing business nnder the laws of the states 
of Virginia, North Carolina, and other states of the United States, having an 
office and place of business at South Itocky Mount in the state of North Caro- 
lina. 

Of the offenses made the basis of this prosecution, 41 were violations of sec- 
tion 2 of the act (détective couplings), and 4 were violations of section 4 (fail- 
ure to hâve secure grabirons and handholds). 

The défendant flled a demurrer to each count, alleging nine spécifie grounds 
of demurrer. The court below overruled the demurrer, and this case cornes 
hère on writ of error to the District Court of the United States at Wilming- 
ton, N. C, for the Eastern district of that state. 

George B. Elliott ( Junius Davis, on the brief), for plaintiff in error. 

Harry Skinner, U. S. Atty., and Philip J. Doherty, Spécial Asst. 
U. S. Atty. (Luther M. Walter, Spécial Asst. U. S. Atty., on the brief), 
for défendant in error. 

Before GOFF and PRITCHARD, Circuit Judges, and MORRIS, 
District Judge. 

PRITCHARD, Circuit Judge (after stating the facts as above). 
From an inspection of the record it appears that the plaintiff in error 
assigns nine grounds of demurrer, but only two of the grounds of de- 
murrer thus assigned are relied upon in this court, the first being that 
the complaint is vague and indefinite in that it allèges that the viola- 
tion occurred "on or about" a particular date. The court below, in 
passing upon this point, held that a pleading in a civil suit need not 
be as spécifie in alleging dates as in a criminal proceeding, where prose- 
cution is by indictment. 

In matters of practice and pleading the United States courts are 
governed largely by the practice and pleading of the courts of the state 
where the suit may be instituted. This rule is based upon the provi- 
sions of section 914 of the Revised Statutes (U. S. Comp. St. 1901, 
p. 684), which reads as follows : 

"The practice, pleadings, and forms and modes of proceeding in civil causes, 
other than equity and admiralty causes, in the Circuit and District Courts, 
shall conform, as near as may be, to the practice, pleadings, and forms and 
modes of proceeding existing at the time in like causes in the courts of rec- 
ord of the state within which such Circuit or District Courts are held, any 
rule of court to the contrary notwithstanding." 

Therefore we must ascertain what the practice is in this respect in 
the state courts of North Carolina. 

While this suit is in the nature of a pénal action, yet it does not 
follow that it is a criminal prosecution. It is really an action for debt. 
Therefore it is important that we should carefully consider the rulings 
of the Suprême Court of North Carolina in such cases. 

The case of Lumbër Co. v. Railroad, 141 N. C. 171, 53 S. E. 823, 
was an action to recover penalties of the défendant on account of dis- 
crimination and overcharge in the shipment of logs, and in that case 
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it was held that it was sufficient to allège the time of shipment as 
between the 15th day of November, 1898, and the 30th day of April, 
1901, and that the lower court, in refusing to sustain the demurrer, 
was within the rule, inasmuch as the défendant could hâve asked for 
a bill of particulars. Judge Connor, in delivering the opinion of the 
court in that case, among other things, said : 

"In regard to the exception to the complaint for indefiniteness. as to debts, 
etc., the défendant might, if it so desired, hâve asked for a bill of particu- 
lars. Révisai 1905, § 404. The ruling of his honor was correct." 

In this .connection it might be well to consider the rule of the Su- 
prême Court of North Carolina in the case of State v. Long, 143 N. 
C. 670, 57 S. E. 349, as showing the practice in this respect in crim- 
inal procédure in that state. In that case the défendant was charged 
in the indictment with bigamy. The défendant moved to quash, and 
also for arrest of judgment, (1) because the bill of indictment did 
not charge the date of either marriage; (2) because the indictment 
did not allège where the second marriage took place; (3) because it 
did not charge that the offense was committed in Rutherford county 
and in the state of North Carolina. 

Chief Justice Clark, speaking for the court, at page 673 of 143 N. 
C, page 350 of 57 S. E., said : 

"It is sufficient to follow the words of the statute, and the date of the 
marriage is not required to be charged (Révisai 1005, § 3361). Besidea, Ré- 
visai 1005, § 3255, provides: 'No judgment upon any indictment for felony 
or misdemeanor shall be stayed or reverscd * * * for omitting to stato 
the time at whic-h the offense was committed, where time is not of the es- 
sence of the défense.' Citing State v. Iîurton, 138 N. C. 578. 50 S. E. 214; 
State v. Arnold, 107 N. C. 8G4. 11 S. E. 000 ; State v. Peters, 107 N. C, 883, 
12 S, E. 74. * * *" 

Again, at page 676 of 143 N. C, page 350 of 57 S. E.: 

"If the défendant had wished fuller information in regard to matters not 
named in the statute as ingrédients of the offense, and therefore not required 
to be charged (State v. Covington, 125 N. G. 042, 34 S. E. 272), so as to pré- 
pare his défense, such as the times and places of the marriages. he should 
hâve asked for a bill of particulars, as is now provided by Révisai 1905, § 
3244. Citing State v. Rrady, 107 N. C. 82G. 12 S. E. 325; State v. Gates, 
107 N. C. 832, 12 S. E. 319 ; State v. Dunn. 109 N. C. 840, 13 S. E. 881 ; Town- 
send v. Williams, 117 X. C. 337, 23 S. E. 401 ; State v. Pickett, 118 N. C. 1231, 
24 S. E. 350; Goldbrick Case, 129 N. C. 657, 40 S. E. 71; State v. Van Pelt, 
136 N. C. 639 and 669, 49 S. E. 177, 68 L. R. A. 760." 

The case of Conley v. Railroad, 109 N. C. 692, 14 S. E. 303, is cited 
in support of the contention that the allégation herein is too indefinite 
as to time by employing the words "on or about" a certain day. While 
there may be some parts of the opinion in that case in conflict with the 
ruling announced in the other cases, which we hâve mentioned, yet 
that case was overruled by the case of Allen v. Railroad Company, 120 
N. C. 548, 27 S. E. 76. Chief Justice Faircloth, who delivered the 
opinion of the court, among other things, said: 

"The demurrer to the sufflciency of the cause stated brings to this court a 
question of form or uncertainty in the pleadings and not the merits of the 
action, and thus costs and delay are incurred which might hâve beeu avoided 
by a proper motion below, as we are to assume that the judge would hâve 
granteâ the proper motion, certainly until it appears otherwise. 

168 F.— 12 
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"Withou't eommendîng the fonn in which the plainti» has stated his case 
in the complatnt, we think the défendants remedy was by motion and not by 
demurrer. * • * " 

The second paragraph contained in the first cause of action reads 
as follows: 

"Plaintiff further allégea that in violation of the act of Congress known as 
the 'Safety Appliance Act,' approved March 2, 1893 (Act March 2, 1803, c. 
196, 27 Stat 531 [U. S. Comp. St 1901, p. 3174]), as amended by the act ap- 
proved April 1, 1896 (Act April 1, 1896, c. 87, 29 Stat. 85), and as amended 
by an act approved March 2, 1903 (Act March 2, 1903, c. 976, 32 Stat. 943 
[U. S. Comp. St Supp. 1907, p. 885]), said défendant, on or about April 27, 
1906, hauled on its Une of railroad one car, to wit, its own, No. 17,486, used 
in the woveinent of interstate trafflc, to wit, cabbages consigned from Meggetts, 
in the state of South Carolina, to Newark, in the state of New Jersey." 

In the paragraph following it is alleged, as hereinbefore stated, that 
on or about said date the défendant hauled said car with said traffic 
over its line from Rocky Mount, in the state of North Carolina, in a 
northerly direction toward Richmond, etc. 

Hère we hâve an allégation in which is stated the number of the car, 
and the nature of the traffic, as well as the point from which the car 
was started and the direction in which it was hauled. It seems to us 
that such an allégation is sufnciently definite to àdvise the défendant 
as to the character of the charge which it is called upon to défend, and 
to enable it to détermine with accuracy as to the particular date on 
which such car was hauled over its line. It is to be presumed that the 
railroad company keeps a record of its cars, as well as the numbers 
of the same, and in a case like this, where the number of the car is 
given, and the kind of traffic it carried on or about a certain date, it 
would be an easy matter for the officers of the company to examine its 
books and ascertain definitely as to the day when such car was moved, 
and thereby be afforded full and ample information as to any facts 
which it might désire to use in defending an action of this character. 
However, if counsel for défendant believed that such allégations were 
too vague and indefinite, they could hâve availed themselves of the 
provisions of the North Carolina statute, and, under the practice in 
that state could hâve obtained a bill of particulars setting forth in 
détail ail the desired information. This they neglected to do. Follow- 
ing the well-established practice in the courts of that state, we con- 
clude there was no error in the action of the court below in over- 
ruling the demurrer. 

The other ground relied upon by plaintiff in error in support of its 
demurrer is that the complaint does not allège that the defect was dis- 
covered, or could, by a reasonable inspection, hâve been discovered, 
so that the car could hâve been repaired before it was hauled or moved, 
as alleged in the complaint. In construing a statute of this character 
we must constaritly keep in mind the purposes for which it was en- 
acted. As was said by the court in the case of Holy Trinity Church 
v. United States, 143 U. S. 457, 463, 12 Sup. Ct. 511, 513, 36 h. Ed. 
826: 

"Again, another guide to the meaning of a statute is found in the evil which 
it is designed to reruedy: and for tins the court properly looks at conteuipo- 
raneous events, the situation as it existed, and as it was pressed upon the 
attention of the législative body." 
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On the 3d day of December, 1889, Président Harrison, in a message 
to Congress, in referring to the great loss of human life, owing to a 
failure on the part of railroad companies to properly equip their cars 
with safety appliances, among other things, said: 

"It is a reproacb to our civilization that any class of American workinen, 
in the pursuit of a useful and uecessary occupation, should be subject to a 
péril of life and limb as great as that of a soldier in Unie of war." 

In the case of United States v. Chicago, R. I. & P. Ry. Co., Judge 
McPherson, of the Western district of Missouri, in his charge to the 
jury, referring to the safety appliance law, said : 

"It is remédiai and préventive, and, If observed, will reduce to a minimum 
the crippling and killing of employés in this country. As I said yesterdny, 
every one of us can recollect about fifteen or twenty years ago that about 
four times out of flve when you went to shake hands with a railroad employé, 
either a switchman, brakeman, or a freight conductor that had been raised 
from a brakeman, you took hold of a crippled hand, Angers gone, sometimes 
an entire hand or leg gone, because of the extremely hazardous business 
of railroading." 

Also, in the case of Missouri Pacific Railway Co. v. Mackey, 127 
U. S. 205, 210, 8 Sup. Ct. 1161, 1163, 32 L. Ed. 107, the Suprême 
Court of the United States said : 

"But the hazardous character of the business of operating a railway would 
seem to call for spécial législation with respect to railroad corporations, hav- 
ing for its «bject the protection of their employés as well as the safety of 
the public. The business of other corporations is not subject to similar dan- 
gers to their employés, and no objections, therefore, can be made to the lég- 
islation on the ground of Its making an unjust discrimination. It meets a 
particular necessity, and ail railroad corporations are, without distinction, 
made subject to the same liabilities." 

The loss of life among those employed by railroads had reached 
such enormous proportions that the attention of the public was arrested 
thereby, and as a resuit Congress endeavored to frame législation so 
as to protect, as far as possible, persons thus employed and engaged 
in the performance of duties necessarily hazardous in their character. 

The law under which this suit was instituted was enacted on the 

2d day of March, 1893, and is entitled: 

"An act to promote the safety of employées and travelers upon railroads 
by compelling common carriers engaged in Interstate commerce to equip their 
cars with automatic couplers and continuous brakes and their locomotives with 
driving-wheel brakes, and for other purposes." 

Section 1 of the act makes it unlawful for a carrier to use a loco- 
motive not equipped with power driving-wheel brakes and appliances 
for operating the train-brake system. Section 2 makes it unlawful 
to use a car not equipped with automatic couplers. Section 4 makes 
it unlawful to use a car not provided with secure grabirons or hand- 
holds. Section 5 makes it unlawful to use a car whose drawbars do 
not conform to the standard height. By section 6 it is provided that 
the United States shall hâve a right of action to recover a penalty 
from the common carrier using or permitting to be hauled or used on 
its line "any car in violation of the provisions of this act." It is pro- 
vided by section 8 that whenever any employé is injured by any loco- 
motive, car, or train in use in violation of the provisions of the act 
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he shall not be deemed to hâve assumed the risk incident to the use 
of such car or locomotive. ■"" ' ' l: - 

As already stated, counsel for plaintiff in error insist that the de- 
murrer filed herein should be sustained upon the ground that it is 
not alleged that the plaintiff in error failed to use due care or ordinary 
diligence to discover or repair defects, or to ascertain if the cars were 
equipped with safety appliances. To hold that thèse allégations are 
necessary as a basis of this prosecution would be tantamount to hold- 
ing that if an employé should, while attempting to go between cars, 
receive injuries in endeavoring to couple them in the condition describ- 
ed in the counts against which this demurrer is urged, either because 
such cars were not equipped with automatic couplers or because they 
were equipped and allowed to become defective or out of repair 
through such service or accident, the burden would be upon him to 
show that the carrier had been négligent in allowing such coupling to 
remain in use, and that the doctrine of assumption of risk continues 
to prevail in that class of cases, notwithstanding section 8, the provi- 
sions of which are to the contrary. That the effect of section 8 is 
to change the relation of master and servant by abrogating the doc- 
trine of assumption of risk, in so far as it relates to this class of 
cases, is,. we think, well settled. 

The Suprême Court of the United States, in the case of Southern 
Railway Co. v. Carson, 194 U. S. 136, 24 Sup. Ct. 609, 48 <L. Ed. 907, 
passèd upon this question. In that case the défendant in error was a 
flagman in the employ of the Southern Railway Company, and while 
in the performance of hjs duty endeavored to couple up in a train 
certain cars which were provided with automatic couplers, one of 
which "was not in proper condition." Owing to this defective condi- 
tion, it became necessary for Carson to go between the cars for the 
purpose of coupling the same, and he was injured as alleged. A suit 
was instituted in the court of common pleas for Greenville county, 
S. C. to recover damages, and upon a trial of the same the jury found 
for the plaintiff against the défendant in the sum of $6,500, and a 
judgment was entered accordingly. On appeal to the Suprême Court 
of South Carolina by the railroad company, the judgment of the low- 
er court was affirmed. From the statement of facts it appears that 
Carson was injured while endeavoring to couple up on a side track 
of the défendant certain cars standing thereon with other cars that 
had been "kicked" onto the side track. The cars in question were 
ail equipped with automatic couplers, but, "when plaintiff reached" 
one of the cars "then to be coupled," he discovered that the coupler 
was out of order, and it therefore became necessary for "the plaintiff 
to go between said cars for the purpose of adjusting the coupler, and 
while he was engaged in the work his arm was caught between the 
deadwoods and was so badly mangled that it had to be amputated." 
It appears from an inspection of the transcript of the record in the 
Suprême, Court of the United States that the plaintiff, among other 
things, averred in his déclaration that, while he was engaged in the 
employ of the défendant company as flagman on a certain freight 
train, he was directed by the conductor in charge of the train to couple 
up certain cars then being shifted out of his train with other cars 
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standing on a side track. It also appears that ail of said cars had 
been provided with automatic couplers, which, when in good condition, 
rendered it "unnecessary for one, in order to make the said coupling, 
to go between the said. cars"; "that when he reached" the car to be 
coupled "he ascertained that the coupling pin was out and lying under 
the drawhead of the coupler," and finding the coupler out of order it 
became necessary for plaintif! to go between the cars in question in 
order to properly adjust said pin "with his hand," and before he had 
succeeded in coupling the same, or had sufficient time to do so, "he 
heard the cars knocking together," and his arm was caught between 
the dead blocks of the cars between which he was standing and was 
"horribly mangled." The plaintiff's évidence shows that the auto- 
matic coupling appliance was defective in that there was an absence 
of a "cotter pin," an appliance about the size of a "tenpenny nail," 
and that the defect could hâve been remedied "in two minutes." It 
further appears that plaintifï neglected to report the defect to the 
conductor in charge of the train. It also appears that the défendant 
had no knowledge of the defect in the coupler, and, further, that it 
was against the company's printed rules (knowledge of which was 
brought home to the plaintiff), for employés to go between cars for 
the purpose of making couplings by hand. The trial judge, among 
other things, charged the jury as follows : 

"I charge that any railroad engaged in running trains from state to state, 
under the law, are required to hâve automatic couplers, and I charge you 
further that they are required to keep thèse appliances in good order ; that 
is, in safe and suitable order. * * * The fact that a servant violâtes the 
rules of a master is not of itself négligence, and the jury must, under the 
circumstances of each particular case, sa y whether or not upon the occasion 
in question the servant was justified under the circumstances in violating the 
said rule, and, if not justifiable, whether or not the violation of said rule 
was the proximate cause of the injury. * * * 

"By the act of Congress it is provided that on and after the lst day of 
January, 1898. it shall be unlawful for any common carrier engaged in inter- 
state commerce to haul or permit to be hauled or used on its line any car 
used in ruoving interstate trafflc not equipped with couplers coupling auto- 
matically by impact, and which can be uncoupled without the necessity of 
men going between the ends of the cars. 

"I charge that if you believe that the défendant railroad Company was a 
common carrier engaged in interstate commerce, and was using for the pur- 
pose of moving interstate trafflc the cars mentioned in the complaint as caus- 
ing the plaintiff's injury, and that said cars were not equipped with couplers 
coupling automatically by impact, so as to obviate the necessity of plaintiff 
going between them to effect the coupling, such failure to provide such auto- 
matic couplers was négligence on the part of the raihvay company, which 
négligence continued up to the very moment of the collision. If you believe 
that there was such a collision and injury in conséquence thereof, and if you 
believe that such négligence was the proximate cause of such injury, your ver- 
dict should be for the plaintiff." 

The défendant railroad company, in the Suprême Court of the state, 
in assigning error as to that portion of the charge of the lower court 
that it was the duty of the railroad company to provide suitable ap- 
pliances and keep them in good condition, contended that the error 
consisted in this : 

"The duty of a master to a servant is to exercise ordinary eare in keeping 
machinery and appliances in order. The charge of the judge imposes this 
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duty absolutely upon the railway Company, practically making It a guarantor 
of the safe and suitable condition of the coupling apparatus." 

As to the charge of the lower court with respect to the duty of the 
railroads to equip their cars with automatic couplers which would 
couple automatically by impact, the railroad company assigned error 
as follows: 

"(a) The act of Congress applies only when the railway company fails to 
use cars equipped with automatic eouplers. It does not apply where the 
railway company has equipped its cars with such couplers, one of which is 
temporarily out of repair. The complaint allèges, and the plaintiff's évidence 
shows, that the cars were equipped with automatic couplers, but that one of 
them was temporarily out of repair ; that it could hâve been repaired in two 
minutes. The question, therefore, was whether the railroad company had vio- 
lated its duty to exercise ordinary care in keeping the coupling in repair, but 
not whether it had complied with the act of Coiigress. * * * 

"(b) It was error to charge that the failure to provide automatic couplers 
was négligence, which continued up to the very moment of the collision, for 
the reason that rule 12 (of company's rules) made it the duty of the plaintiff 
to examine the coupler, and if defective (to) report such fact immediately. 
The plaintiff admitted that he knew it was defective before he attempted to 
raake the coupling." 

The trial judge f urther charged the jury as follows : 

"I charge you that the risk which a railway employé assumes when he 
enters the employ of a railway company does not extend to such risks as he 
is exposed to by reason of defective machinery or appliances." 

To which charge the défendant railway company assigned errors 
as follows : 

"An employé assumes ail risks except those which flow from the master's 
négligence in his duty in furnishing safe machinery and keeping the same 
in repair. The charge was erroneous In not so stating." 

On appeal to the Suprême Court of the state of South Carolina, that 
court, in considering the group of exceptions to the charge of the trial 
judge, which included the above, said that certain cases in that state — 

"ail hold that it is the duty of the master to fumish safe machinery and 
appliances to its servants, and also to keep such machinery and appliances 
in good order. The master is not made a guarantor strictly ; but it is his 
duty to furnish safe machinery and appliances, and to préserve it in good 
order and repair. * * * 

"The act of Congress in relation to couplings to cars engaged in Interstate 
commerce peremptorily demanda that carriers of Interstate commerce shall 
use automatic couplers to the cars used by them. This défendant was a 
carrier of freight of interstate commerce, and of course it was bound by the 
act of Congress, no matter what rules they may hâve adôpted for the govern- 
ment of their servants. The circuit judge properly stated the rule. It is 
well known that Congress took control of thèse matters for wlse purposes, 
among which was the protection of railroad employés. * * * It would 
be a want of wisdom and a disregard of law for this act of Congress to be 
emasculated. Courts and the people of this country are obliged to adhère to 
and be governed by acts of Congress. Of course Congress intended that thèse 
automatic couplers should not only be provided and attached to cars, but that 
such appliances should be kept in proper repair for constant use. It is the 
law of this state, even if the act of Congress had overlooked this duty of 
keeping such appliances in good order, which includes proper repair. This 
exception is overruled." 
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On writ of error from the Suprême Court of the United States, the 
Southern Railway Company, as plaintiff in error in that court, assigned 
errors, among others, as follows : 

"(2) The act (Mardi 2, 1893) applies only when the railway company fails 
to use cars equipped with autouiatic couplers. It does not apply when the 
company lins equipped ils cars with such couplers, one of which is temporarily 
ont of repair." ' 

The charge of the court was as follows : 

"If you believe that such cars were not equipped with couplers coupling 
autoniatically by impact, so as to obviate the necessity of plaintiiï going be- 
tween them to effect the coupling, such failure to provide such autoniatic 
couplers was négligence," etc. 

In connection with this assignment of error, counsel for the plaintiff 
in error submitted to the Suprême Court of the United States the fol- 
lowing argument : 

"The law was inapplicable to the case, as it appeared beyond dispute in the 
complaint and in the évidence that the car in question was equipped with 
automatic couplers, which, when in order, perniitted a coupling automatically 
by impact. It appeared in like mamier that there was a certain pin out of 
the coupler which allowed the coupling pin to be drawn entirely out of the 
drawhead, and to this extent the coupler was détective. As a matter of fact 
the car, owing to this defect, was not equipped with a coupler which would 
work automatically ; but plainly the act of Congress should not apply to a 
temporary defect, one which could be remedied in two minutes, according 
to plaintiff's own statement. The error of the circuit judge, we submit, was 
in practically holding that a coupler which in a normal condition complied 
with the act of Congress would not do so when temporarily out of repair. The 
jury naturally concluded that, if there was a broken part in the coupler which 
prevented for the time being an automatic coupling, it was not such a coupling 
as the law required. The point of abrasion, the hurting point, in the charge 
was this: If the company had not complied with the act of Congress, the 
failure to do so was négligence per se; if it had complied with the act and 
the appliance was temporarily out of repair, the company's négligence in such 
event became a question of fact for the jury, they passing upon the question 
whether the company had exercised ordinary care in keeping it in repair. 
How the little pin got out of the coupling pin no one knows ; the car was 
on a side track near the factory store, in a factory village, where hundreds of 
people congregated, and the trouble may hâve been caused by sonie meddler. 
Upon the question of ordinary care the jury was not allowed to pass. They 
were told, if it was in a condition which would not admit of autoniatic coup- 
ling, the company was guilty of négligence under the act of Congress." 

The Suprême Court of the United States affirmed the judgments 
of both the trial and appellate courts of South Carolina. Chief Jus- 
tice Fuller, who delivered the opinion of the court, said: 

"It is objected that the instructions assumed that, if the automatic coupler 
was out of repair, the company failed to comply with the act of Congress, 
but we do not think so, and the Suprême Court of the state held that there 
was no error, as Congress must hâve intended that the couplers should be kept 
in proper repair for use, and, moreover, such was the law of the state, even 
if the act of Congress had not speciflcally imposed this duty. By this ruling 
no right specifically set up or elaimed under the act of Congress by défend- 
ant below was decided against. There was no pretense that the act of Con- 
gress provided that the automatic couplers need not be kept in order, and 
whether the cars in question were used in moving interstate traffic, and 
whether the coupling applianees were détective or not, were facts left to the 
jury and deterniined by their verdict." 
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, The Circuit Court of Appeals for the Eighth Circuit, in the case of 
United States v. Atchison, Topeka & Santa Fé Railway Co., 163 Fed. 
517, held that the duty placed upon the railroads by the act is the same 
in both instances, and therefore that that which would be deemed a 
violation in an action to recover for personal injuries is also to be 
deemed a violation in an action to recover the statutory penalty. 

In that case the court followed the décision of the Suprême Court 
of the United States in the case of St. L., I. M. & S. Ry. v. Taylor, 
210 U. S. 281, 28 Sup. Ct. 616, 52 L. Ed. 1061, holding that the duty 
imposed upon a railroad company by the Safety Appliance Act is ab- 
solute and unconditional. Circuit Judge Van Devanter, in discussing 
this point, said: 

"Stripped of matters about which there is no controversy hère, the viola- 
tion chargea, consisted in hauling a car, in the usual course of transportation, 
when one of the couplers thereon was broken and inoperative, so that it could 
not be coupled or uncoupled without the necessity of a man goipg between the 
ends of the cars. The trial was to a jury, and the single question presented 
to us is whether or not the duty of the défendant, in respect of the mainte- 
nance of the coupler in an operative condition, was correctly stated in the 
portion of the court's charge, which reads: 

" 'The act, however, must necessarily hâve a reasonable construction. Thèse 
couplings will get out of repair, and it takes tinie to repair them. It takes 
time to discover whether or not they are out of repair. It is the duty of the 
railway companies to use prudence and the ordinary diligence of a business 
man, keeping in view the purposes of the act, to keep thèse couplings in re- 
pair. * * * And it is for you to détermine in this case whether or not 
the défendant used reasonable care in ascertaining whether the car was in 
good repair, and then, again, whether the défendant used reasonable care in 
putting the coupler in good repair, after it ascertained that it was out of 
repair; If you flnd that it did use reasonable care in both instances, then it 
is not liable, and you should return a verdict in f avor of the défendant ; other- 
wise, you should find for the United States.' 

"Applying to the évidence the law as so interpreted, the jury returned a 
verdict for the défendant, which the court declined to disfurb upon a mo- 
tion for a new trial. United States v. Atchison, etc., By. Co. (D. C.) 150 Fed. 
442. That the interprétation of this law of Congress has been attended witli 
difficulty is attested by niany varying opinions in the reported cases, and that 
there are 'considérations tending to sustain the construction placed upon it 
by the district court is attested by the opinion rendered upon the motion for 
a new trial and by sustaining opinions in other cases, notably St. Louis & 
S. F. Ry. Co. v. Delk, 158 Fed. 931, 86 C. O. A. 95, but, as we read the opin- 
ion of the Suprême Court in the more récent case of St. Louis, Iron Mountain 
& Southern Railway Co. v. Taylor, 210 U. S. 281, 28 Sup. Ct. 616, 52 L. Ed. 
1061 (Keal v. St. Louis, I. M. & S. R. Co., 71 Ark. 445, 78 S. W. 220; St. 
Louis, I. M. & S. R. Co. v. Neal, 83 Ark. 591, 98 S. W. 959), it is now author- 
itatively settled that the duty of the railway company in situations where 
the congressional law is applicable is not that of exercising reasonable care in 
maintaining the prescribed safety appliance in operative condition, but is ab- 
solute. In that case the common-law rules in respect of the exercise of rea- 
sonable care by the master and of the nonliability of the master for the 
négligence of a fellow servant were invoked by the railway company, and were 
held by the court to be superseded by the statute ; it being said in that con- 
nection : 

" 'In deciding the questions thus raised, upon which the courts hâve differed, 
St. Louis & S. F. Ry. v. Delk, 158 Fed. 931, 86 C. C. A. 95, we need not enter 
into the wilderness of cases upon the common-law duty of the employer to 
use reasonable care to furnish his employé reasonably safe tools, machinery, 
and appliances, or consider when or how far that duty may be performed 
by delegating it to suitable persons for whose default the employer is not re- 
sponsible. In the case before us the liability of the défendant does not grow 
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out of the eommon-law duty of master to serrant The Congress, not satisfled 
with the common-law duty and its resnlting liability, has prescribed and de- 
flned the duty by statute. We hâve nothing to do but to ascertain and déclare 
the meaning of a few simple words in which the duty ls prescribed. It ls 
«nacted that "no cars, either loaded or unloaded, shall be used In Interstate 
traffic whlch do not coniply wlth the standard." There is no escape from 
the meaning of thèse words. Explanation cannot clarify them, and ought 
not to be employed to confuse them or lessen their significance. The obvious 
purpose of the Législature was to supplant the qualified duty of the common 
law with an absolute duty deemed by it more just' 

"While the defective appliance in that case was a drawbar, and not a 
coupler, and the action was one to recover damages for the death of an em- 
ployé, and not a penalty, we perceive nothing in thèse différences which dis- 
tinguishes that case from this. As respects the nature of the duty placed 
upon the railway company, section 5, relating to drawbars, is the saine as 
section 2, relating' to couplers, and section 6, relating to the penalty, is ex- 
pressed in terms which embrace every violation of any provision of the 
preceding sections. Indeed, a survey of the entire statute leaves no room to 
doubt that ail violations thereof are put in the same category, and that 
whatever properly would be deemed a violation in an action to recover for 
Personal injuries is to be deemed equally a violation in an action to recover 
a penalty. 

"Because, in view of the later décision in the Taylor Case, the instruction 
before quoted did not embody a correct statement of the law, the judgment 
is reversed, with a direction to grant a new trial." 

Also in the case of Chicago Junction Railway Co. v. William R. 
King (decided by the Circuit Court of Appeals for the Seventh Cir- 
cuit at its October term, 1908) 169 Fed. 372, Circuit Judge Baker, 
who delivered the opinion of the court, in discussing this phase of the 
question, said: 

"Cpon the carrier the statute lays the duty of seeing to it that no cars are 
hauled or used on its line that are not equipped according to the statutory 
requirements. This direct statutory duty cannot be evaded by assignaient 
or otherwise. Therefore the act of the conductor who had charge of the 
train in deciding what should be done with the defective car was the act of 
the défendant. As to the négligence of the engineer, it is immaterial whether 
it be taken as that of the défendant or of a fellow servant of plaintiff, for 
défendant cannot be exempted from liability for its own négligence by reason 
of the concurrence of another's. Chicago, M. & St. P. R. Co. v. Ross, 112 U. 
S. 377, 5 Sup. Ct. 184, 28 L. Ed. 787; Monmouth, M. & M. Co. v. Erling, 148 
111. 533, 36 N. B. 117, 39 Am. St Rep. 187; So. Pac. Co. v. Allen (Tex.) 10C 
S. W. 443." 

Counsel for plaintiff in error are insistent that the provisions of this 
statute are subject to an exception that lessens the degree of diligence 
which would otherwise be required at the hands of railroad com- 
panies, but a careful examination of the same convinces us that no such 
exception is contained therein, and while it is urged that the require- 
ments of the statute are unduly severe and unreasonable, even ad- 
mitting this to be true, the fact would not justify a modification of the 
statute by judicial décision. The courts do not possess the power to 
read an exception into a statute so as to modify or change the nature 
of the same and thus defeat the purposes for which the law was in- 
tended. 

In the case of United States v. Colorado & N. W. R. R. Co., 157 
Fed. 321, 85 C. C. A. 27, 15 L. R. A. (N. S.) 167, the Circuit Court 
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of Appeals for theEighth Circuit, in discussing this phase of the 
question, said : " 

"Where the Congress makes no exception from the clear and certain déclara- 
tion of a statute, there is ordinarily a presumption that it intended to make 
none. 

"By so much the more it is true that where the lawmaking body has made 
exceptions to the gênerai terms of an act, as in this instance, the presumption 
is that it intended to make no more. Again, if Congress intended to make this 
exception, it was a secret intention whieh the safety applianee acts not only 
failed to express, but which their terms expressly negatived. It is the inten- 
tion expressed, or necessarily implied, in the law, and that alone, to which 
courts may lawfully give effect. They may not assume or présume purposes 
and intentions that are neither expressed nor implied, and then construe into 
the law the provisions to accomplish thèse assumed intentions. A secret in- 
tention of the lawmaking body cannot be legally interpretjed into a statute 
which is plain and unambiguous and wbich does not express or imply it." 

The contention that this statute works a hardship applies with equal 
force to any statute which undertakes to control the affairs of individ- 
uals or corporations in this wày, but in the light of pâst expérience 
we are inclined to think that this is the only method by which dangers 
incident to this kind of employment can be minimized. When we con- 
template the vast number of accidents resulting from the opération of 
railroad trains not properly equipped with safety appliances, we are 
forced to admit the wisdom and fairness of législation of this kind. 
It has been the policy of ouf lawmakers, both state and national, to 
grant railroad and othér public corporations certain privilèges not 
enjoyed by private individuals; and, while this is a wise policy and has 
met with gênerai approval, it is likewise proper that due regard should 
be had for the rights of those employed by such corporations in per- 
forming duties that are necessarily dangerous in their character, and 
it cannot be said to be an unreasonable provision to require railroad 
companies, enjoying privilèges thus conferred upon them, to manage 
and operate their engines and cars so as to minimize the risk incident 
to travel and employment. 

To sustain the contention of the défendant company as to the prop- 
er construction to be placed upon the provisions of this act would be 
to render the act nugatory, while on the other hand, if we construe it 
in accordance with the well-established rules in such cases, we afford 
life and vitality to the law and thus give expression to the législative 
will. In other words, if Congress had the power, in the first instance, 
to legislate so as to regulate the conduct of railroads for the protection 
of employés and in the interest of the traveling public, then it must 
be admitted that it has not, in the passage of this law, transcended 
its limitation, and any construction short of holding the act to be 
absolute would leave undisturbed the situation as it existed prior to 
its enactment, and it would be difficult to imagine a state of facts upon 
which railroads would be liable for a penalty or where an employé 
would be able to recover in an action instituted to recover damages 
for injuries incurred on account of failure to perform the duties im- 
posed by the statute. It was the manifest intention of Congress, in 
the enactment of this statute, to require ail common carriers engaged 
in interstate commerce to keep their cars and engines at ail times 
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equipped vrith proper safety appliances. The degree of diligence re- 
quired by the statute is of the highest order, and the duty thus im- 
posed is absolute and unconditional. Therefore any failure on the 
part of a railroad company to comply with its requirements must 
necessarily subject the railroad company to the penalty imposed. 

It must be admitted that some of the cases relied upon by plaintifï 
in error are in conflict with the views entertained by this court. How- 
ever, after due considération of ail the cases relied upon by plaintifï 
in error, we are of opinion that they are not controlling in this in- 
stance. 

For the reasons hereinbefore stated, the judgment of the court be- 
low is affirmed. 



HARRILL v. DAVIS et al. 

(Circuit Court of Appeals, Eighth Circuit. March 2, 1900.) 

No. 2,805. 

1. PARTNERSHIP (§ 41*)— CORPORATIONS (§ 225*) — INDIVIDUAL LIABILITY IN 

Case op Failube to Incobporate— General Uule. 

The gênerai rule is that parties who associate themselves together and 
conduct a business for profit under a Dame adopted or used by them for 
that purpose are liable as partners for tlie debts they incur under that 
naine. 

This gênerai rule governs if the name used be that of a supposed cor- 
poration which the associâtes hâve attempted but failed to organize ac- 
cording to law. 

But a compliance by such associâtes with the stntwtes authorizing them 
to beconie a corporation exempts them from otber individual liability 
than that prescribed by such laws for debts incurred after they become a 
corporation authorized to do business as such. 

[Ed. Note. — For other cases, see Partnership, Cent. Dig. §§ 50, 58 ; Dec. 
Dig. § 41;* Corporations, Ceut. Dig. §§ 74, 804, 805; Dec. Dig. § 225.*] 

2. Partnership (§ 41*)— Corporations (§ 30*)— Individual Liability— Ex- 

ceptions to General Rule. 

Two exceptions to the gênerai rule that corporators failing to organize 
legally are individually liable are: (1) Where such associâtes procure a 
«harter or file articles of incorporation under a gênerai enabling aet, se- 
cure thereby the color of a corporation, believe they are such, and use 
the supposed franchise of their corporation, and third parties deal with 
them as a corporation, they become a de facto corporation, which ex- 
empts them from individual liability to such parties, although there are 
defects in their incorporation. (2) Projectors of a corporation to be 
organized who inform third parties that they are contracting for such 
a corporation and assure them that the obligations lucurred will become 
the obligations of the future corporation may escape individual liability 
to such third parties for obligations thus incurred for services necessary 
to effect the corporate organisation and for machinery and otber propertj 
necessary to the commencement of the contemplated business of the cor- 
poration, where the corporation is subsequently organized, takes the bene- 
fit of such contracts, and assumes the obligations. 

[Ed. Note. — For other cases, see Partnership, Cent. Dig. §§ 06, 5S; Dec. 
Dig. |41;* Corporations, Cent. Dig. §§ 07-100; Dec. Dig. § 30.*] 

3. Partnership (§ 44*) — Burden of Proof on Claimants of Exemption 

from Liability. 

When the fact appears that parties associated themselves together and 
Incurred liabilities in the conduct of a business under a certain name, the 

•For other cases see satne topic & § numbeii in Dec. & Am. Digs. 1B07 to date, & Hep'r Indexe* 



188 168 FEDERAL REPORTER. 

légal presumption 1s that tliey are govemed by tlie gênerai rule and are 
liable as partners, and the burden is on theni to pvove that they are duly 
incorporated or that they fall under souie exception to the gênerai rule. 
[Ed. Note.— For other cases, see Partnership, Cent. Dig. §§ 62, 62% ; 
Dec. Dig. § 44.*] 

4. Corporations (§ 221*)— Corporation De Facto— Color of Organization 

Sucii as Charter or Filing Articles Requisite. 

Color of légal organization as a corporation, such as a charter or the 
filing of articles of incorporation under some law, and user of the suppused 
eorporate franchise in good faith, are indispensable to the existence of a 
de facto corporation vvhich will exempt from individual liability those 
who actively conduct it. 

Neither the exécution of articles which are not filed, nor statements 
nor beliefs of the promoters that they are a corporation, nor the treat- 
ment of themselves by themselves and by those who deal with them as a 
corporation, nor ail thèse together, will exempt those who actively conduct 
the business under the assuined name of such a nonexistent corporation 
from individual liability for the debts they incur. 

[Ed. Note— For other cases, see Corporations, Dec. Dig. § 221.*] 

5. Corporations (§ 34*) — Corporation De Facto— Estoppel from Dbnying 

Existence Inapplicable in Absence of Color of Incorporation. 

One who deals with a corporation de facto may be estopped from deny- 
Ing its existence as a corporation de jure. 

But no one is estopped by dealing with parties as a corporation who 
are actively conducting business for profit under an assumed eorporate 
name when they hâve no charter, hâve filed no articles of incorporation, 
and procured no color of légal organization as a corporation, from deny- 
ing that they constitute a corporation of any kind or from enf orcing their 
individual liability for the debts they incur under such a name. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 84, 91; 
Dec. Dig. I 34.*] 

6. Corporations (§ 372*) — Ultra Vires — Constructing and Operating Cot- 

ton Gin Beyond Powers of Brokerage Company. 

A corporation organized for the purpose of "buying, selling, leasing and 
dealing in lands, securities, bonds, notes, stocks and other negotiable 
paper and also buying and selling gênerai merchandise" has no eorporate 
power to build and operate cotton gins or to subscribe for stock in and 
form another corporation for that purpose. 

[Ed. Note. — For other cases, see Corporations, Dec. Dig. § 372.*] 

7. Statutes (§ 226*) — Construction — Adoption Adopts Interprétation. 

The adoption of a statute previously in force in some other jurisdiction 
is presumed to be the adoption of the interprétation thereof which had 
been theretofore placed upon it by the judicial tribunal whose duty it was 
to construe it. 

[Ed. Note. — For other cases, see Statutes, Cent. Dig. §§ 256, 307; Dec. 
Dig. § 226.*] 

8. Election of Remédies (§ 12*) — Pursuit of Inconsistent Mistaken Rem- 

edy No Défense to True Remedy. 

The fatuous choice of a fancied remedy that never existed, and the 
futile pursuit of it until the court adjudges that it never had existence, 
is no défense to an action to enforce an actual remedy inconsistent with 
that first invoked. 

[Ed. Note. — For other cases, see Election of Remédies, Cent. Dig. § 15 ; 
Dec. Dig. § 12.*] 

9. Corporations (§§ 22, 221*) — Promoters Individually Liable — Faots — 

Conclusions. 

The four défendants agreed In April or June, 1902, to take specified 
shares in a $10,000 enterprise for the purpose of building a cotton gin 

*For other cases see same topic & % numbeh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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and carrying on the business of buying, ginning, and selling cotton, and 
to organize a corporation for this purpose. In June or July, 1902, they 
commenced to buy material and labor of the plaintiff and to build their 
cotton gin. In Septeniber, 1902, they commenced to buy cotton, and in 
the first days of October to operate their cotton gin. They transacted 
a business with the plaintiff consisting of the purchase of lumber, ma- 
terials, and labor for their buildings and of dealing in cotton with it which 
amounted to several tens of thousands of dollars, and they remained 
indebted to it over $5,000, of which $4,700 was incurred prior to De- 
cember 22, 1902, when they first filed articles of incorporation in one 
of two places required by the statute. During ail this time they treated 
themselves, and the plaintiff treated them, as a corporation. 

Held: The défendants did not become a corporaton de jure because 
they failed to file their articles in both the places required by the statute; 

(2) they did not become a corporation de facto before they filed their arti- 
cles on Deeember 22, 1902, to such an extent as to exempt them from 
individual liability because they did not before that time secure any color 
of légal organization as a corporation under any charter or enabling act; 

(3) they were liable individually as partners for that part of the plain- 
tiff's claim incurred prior to the filing of their articles. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 62, 64; 
Dec. Dig. §§ 22, 221.* 

Acts of corporators and promoters, see note to Yeiser v. United States 
Board & Paper Co., 46 C. C. A. 576.] 

(Syllabus by the Court.) 

In Error to the United States Court of Appeals in the Indian Ter- 
ritory. 

For opinion below, see 104 S. W. 573. 

The Western Investment Company brought this action for a balance due It 
upon an account for lumber and inaterials sold, cotton bandled, and services 
rendered to Walter B. Mann, Frank M. Davis, Robert S. Davis, and James 
G. Knight, as partners doing business under the flrm name the "Coweta Cot- 
ton & Milling Company." The défendants denied the partnership and their 
liability, and averred that the indebtedness in question was that of the milling 
company and that that Company was a corporation. The évidence established 
thèse facts: One Naylor was the président, and Frank M. Davis was the vice 
président and gênerai manager, and Naylor, Davis, Edwards, and Wallace were 
directors, of the Western Investment Company. There were 1,000 shares of 
the capital stock of that company, of which Naylor owned 520, Davis, Edwards, 
and Wallace 80 each. 

In April or June, 1902, Mann, Frank M. Davis, Robert S. Davis, and Knight 
agreed to embark in a $10,000 enterprise for the purpose of building a cotton 
gin, buying, ginning, and selling cotton, that Mann should take two-flfths of 
this undertaking and the other three members one-flfth each,. and that Frank 
M. Davis should take his fifth for the Western Investment Company. Neither 
the Western Investment Company nor any of its directors ever authorized 
Davis to take this stock on its behalf, and he never reported to the company 
that he had so taken it until January, 1903, af ter the indebtedness hère in 
question had been incurred, and at about the time when the milling company 
ceased to operate its gin. He testifled that he had sonie conversation with 
Edwards and Wallace about his taking this stock for the corporation, but 
that he never mentioned it to Naylor, the président, who held a inajority of 
the stock. In February, 1903, after the milling company had ceased to operate 
its gin, Davis caused an entry of a crédit of $1,150 to that company to be 
entered upon the account books of the investment company on account of 
this stock, and the investment company subsequently repudiated this charge 
and charged the $1,150 back to the milling company. 

In April or June, 1902, F. M. Davis, on behalf of the investment company, 
agreed with the other défendants to furnish to them inaterials to build the 

*For other cases see same topic & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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cotton gin, and in June or the following month the plaintiff commenced to 
furnish materials and to render its services for this purpose, which were 
received by Knight as the représentative of the défendants and used by him 
to construct the cotton gin and to carry on the business which the défendants 
were coudueting. The priée of thèse materials and services were chargea 
upon the books of the investment Company to Coweta Gin Company and the 
Coweta Gin cotton account. 

On September 3, 1902, three of the défendants met and signed articles of 
incorporation as the "Coweta Cotton & Milling Company" and a déclaration 
of the purpose of the incorporation, which the statutes required to be verifled 
by the signers and to be flled with the clerk of the Court of Appeals and 
with the clerk of the judicial district in which the contemplated corporation 
was to do business. This declaratioin was verifled by Mann on November 10, 

1902, and by Frank M. Davis on December 10, 1902, and it was flled with 
the clerk of the Court of Appeals on December 22, 1902, and was never flled 
elsewhere. The balance of indebtedness due to the investment company is 
about |5,000 and interest, and ail of it but a few hundred dollars was in- 
curred before the articles of incorporation were flled. Frank M. Davis, as 
gênerai manager of the investment company, treated the milling company as a 
corporation ail the time during which this indebtedness was eontracted, and 
never chargea any of it to himself or his associâtes. He and other witnesses 
testifled that the milling company received the beneflt of ail materials and 
services fnrnished by the plaintiff, and that the défendants received no beneflt 
from them, and that they acted in good faith and without any intent to de- 
ceive or defraud any one. The entire amount of money paid into the milling 
company by the corporators was not more than $4,950. That company never 
had any stock book and never issued any stock. The défendants commenced 
to buy cotton and to operate their gin under the name of the milling company 
in October, 1902, and they ceased to operate their cotton gin in January, 1903. 
Knight managed the construction of the cotton gin and the other improve- 
ments for the défendants and the business of the défendants and the milling 
company from June, 1902, when he commenced the buildings, until January, 

1903. About $3,000 of the claim in suit was for lumber and labor furnished, 
and for this amount the investment company flled a claim for a mechanic's 
lien verifled by the successor of Frank M. Davis in May, 1903, in which 
there is a statement that the milling company is a corporation. Upon this 
state of facts the trial court directed a verdict for the défendants, and refused 
to instruct the Jury that the plaintiff was entitled to recover the portion 
of the debt incurred prior to the filing of the articles of incorporation on De- 
cember 22, 1902. 

R. C. Allen (J. C. Pinson, on the brief), for plaintiff in error. 
Geo. A. Murphey (S. M. Rutherford, W. T. Hutchings, and W. 
P. Z. German, on the brief), for défendants in error. 

Before SANBORN and VAN DEVANTER, Circuit Judges. and 
W. H. MUNGER, District Judge. 

SANBORN, Circuit Judge (after stating the facts as above). The 
patent and indisputable facts in this case are that the four défend- 
ants associated themselves together, and from June, 1902, until Decem- 
ber 22, 1902, actively engaged in purchasing lumber, material, and 
labor of the plaintiff, and in constructing a cotton gin under the name 
"The Coweta Gin Company," and in conducting the business of buy- 
ing, selling, and ginning cotton for profit under the name "The Cow- 
eta Cotton & Milling Company," and that during this time they in- 
curred more than $4,700 of the indebtedness of $5,145.48 for which 
this action was brought. On December 22, 1902, they made their 
first real attempt to incorporate, and for the first time took on the 
color or appearance of a corporation. On that day they flled articles 
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of incorporation with the clerk of the Court of Appeals, but they 
never filed any duplicate of them with the clerk of the judicial district 
in which their place of business was located, as required by the stat- 
utes in order to constitute them a légal corporation and to authorize 
them to do business as such. Act Feb. 18, 1901, c. 379, 31 Stat. 791; 
Mansfield's Dig. Eaws Ark. §§ 960, 968, 979. 

The gênerai rule is that parties who associate themselves together 
and actively engage in business for profit under any name are liable 
as partners for the debts they incur under that name. It is an excep- 
tion to this rule that such associâtes may escape individual liability 
for such debts by a compliance with incorporation laws or by a real 
attempt to comply with them which gives the color of a légal corpora- 
tion, and by the user of the franchise of such a corporation in the hon- 
est belief that it is duly incorporated. When the fact appears, as it 
does in the case at bar, by indisputable évidence that parties associated 
and knowingly incurred liabilities under a given name, the légal pre- 
sumption is that they are governed by the gênerai rule, and the bur- 
den is upon them to prove that they fall under some exception to it. 
Owen v. Shepard, 59 Fed. 746, 8 C. C. A. 244 ; Wechselberg v. Flour 
City National Bank, 64 Fed. 90, 94, 12 C. C. A. 56, 60, 61, 26 E. R- 
A. 470 ; Clark v. Jones, 87 Ala. 474, 6 South. 362. 

Counsel for the défendants argue with much force and persuasive- 
ness that they escape liability because they became a corporation de 
facto, although they concède that they never became a corporation 
de jure, and in support of this position they cite, among other cases: 
Wells Company v. Gastonia Cotton Mfg. Co., 198 U. S. 177, 25 Sup. 
Ct. 640, 49 L. Ed. 1003 ; Andes v. Ely, 158 U. S. 312, 322, 15 Sup. Ct. 
954, 39 E. Ed. 996; New Orléans Debenture Rédemption Co. v. 
Louisiana, 180 U. S. 320, 327, 21 Sup. Ct. 378, 45 L. Ed. 550; Gart- 
side Coal Co. v. Maxwell (C. C.) 22 Fed. 197; Johnson v. Okerstrom, 
70 Minn. 303, 73 N. W. 147; Tennessee Automatic Lighting Com- 
pany v. Massey (Tenn. Ch. App.) 56 S. W. 35 ; Finnegan v. Noeren- 
berg, 52 Minn. 239, 53 N. W. 1150, 18 L. R. A. 778, 38 Am. St. 
Rep. 552; Doty v. Patterson, 155 Ind. 60, 56 N. E. 668; Merchants' 
National Bank v. Stone, 38 Mich. 779 ; Gow v. Collin Lumber Com- 
pany, 109 Mich. 45, 66 N. W. 676, 678; Eaton v. Aspinwall, 19 
N. Y. 119; Leonardsville Bank v. Willard, 25 N. Y. 574; Cahall v. 
Citizens' Mutual Bldg. Ass'n, 61 Ala. 232; Fay v. Noble, 7 Cush. 
(Mass.) 188, 192, 193; Snider Sons' Company v. Troy, 91 Ala. 224, 
8 South. 658, 11 L. R. A. 515, 24 Am. St. Rep. 887; Cochran v. 
Arnold, 58 Pa. 399, 404; Laflin & Rand Powder Co. v. Sinsheimer, 
46 Md. 315, 321, 24 Am. Rep. 522 ; Rutherford v. Hill, 22 Or. 218, 
29 Pac. 546, 17 L,. R. A. 549, 29 Am. St. Rep. 596. But in every 
one of thèse authorities articles of incorporation had been filed under 
a gênerai enabling act, or a charter had been issued and there had 
been a user of the franchise of the supposed corporation which had 
been colorably created by the filing of the articles or the issue of 
the charter before the indebtedness in question was created, while 
nothing of this nature had been done before the debt for the $4,700 
which we are now considering was incurred. The authorities which 



192 168 FEDERAL REPORTER. 

have been recîted rest upon the proposition that where parties pro- 
cure a charter or file articles of association under a gênerai law, there- 
by secure the color of a légal incorporation, believe that they are a 
corporation, and use the supposed franchise of the corporation in 
good faith, and third parties deal with them as a corporation, they be- 
come a corporation de facto and exempt from individual liability to 
such third parties, although there are unknown defects in the pro- 
ceedings for their incorporation. The statement of Morawetz on Cor- 
porations, at section 748, upon which counsel seem to rely, that : 

"If an association assumes to enter into a contract in a corporate capacity, 
and the pa.rty dealing with the association contracts with it as if it were a 
corporation, the individual members of the association cannot be charged as 
parties to the contract, either severally or jointly, or as partners. This is 
equally true whether the association was in fact a corporation or not, and 
whether the contract with the association in its corporate capacity was au- 
thorized by the Législature or prohibited by law, or illégal" 

— is too broad to be sound. Parties who actively engage in business 
for profit under the name and pretense of a corporation which they 
know neither exists nor has any color of existence may not escape 
individual liability because strangers are led by their pretense to con- 
tract with their pretended entity as a corporation. In such cases they 
act as the agents of a principal that they know does not exist, and 
they are liable under a familiar rule, because there is no responsible 
principal. 2 Kent's Commentaries (14th Ed.) 630; Queen City Fur- 
niture & Carpet Co. v. Crawford, 127 Mo. 356, 364, 30 S. W. 163. 
The burden is not on the strangers who deal with them as a corpora- 
tion, but on themselves who act under the name of a pretended cor- 
poration, to see that it is so organized that it exempts them from 
individual liability, and if they fail in this they must pay the liabil- 
ities they incur, even in the absence of fraud or bad faith, upon the 
salutary principle that where one of two parties must sufïer he must 
bear the loss whose breach of duty caused it. 

There are cases in which stockholders who took no active part in 
the business of a pretended corporation which was acting without 
any charter or filed articles, who supposed that the corporation was 
duly organized, have been held exempt from individual liability for 
the debts it incurred ; but if they had been actively conducting its 
business with knowledge of its lack of incorporation, those décisions 
must have been otherwise. Seacord v. Pendleton, 55 Hun, 579, 9 N. 
Y. Supp. 46 ; Fuller v. Rowe, 57 N. Y. 23, 26. 

Neither the hope, the belief, nor the statement by parties that they 
are incorporated, nor the signing of articles of incorporation which 
are not filed, where filing is requisite to create the corporation, nor 
the user of the pretended franchise of such a nonexistent corpora- 
tion, will constitute such a corporation de facto as will exempt those 
who actively and knowingly use its name to incur obligations from 
their individual liability to pay them. Color of légal organization as 
a corporation under some charter or law and user of the supposed 
corporate franchise in good faith are indispensable to such exemp- 
tion. 
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Under the gênerai law of Arkansas in force in the Tndian Terrîtory, 
the filing of articles of incorporation with the clerk of the Court of 
Appeals was a sine qua non of any color of a légal corporation. With- 
out that there was not, and there could not be, an apparent corpora- 
tion or the color of a corporation. Agreements to form one, state- 
ment.s that there was one, signed articles of association to make one, 
acts as one, created no color of incorporation, because there could be 
no incorporation or color of it under the law until the articles were 
filed. Johnson v. Corser, 34 Minn. 355, 25 N. W. 799 ; Finnegan v. 
Noerenberg, 52 Minn. 239, 243, 244, 53 N. W. 1150, 1151, 18 L. R. 
A. 778, 38 Am. St. Rep. 552 ; Taylor on Private Corporations, p. 145, 
Roberts Mfg. Co. v. Schlick, 62 Minn. 332. 64 N. W. 826. In Fin- 
negan v. Noerenberg, supra, Chief Justice Gilfillan well said: 

"To give to a body of men assuming to act as a corporation, where there 
has been no attempt to comply with the provisions of any law authorizing them 
to become such, the status of a de facto corporation, might open the door to 
frauds npon the public. It would certainly be irnpclitic to permit a number 
of men to hâve the status of a corporation to any extent merely because 
there is a law under which they might hâve become incorporated, and they 
hâve agreed among themselves to act, and they hâve acted, as a corporation. 
That was the condition in Johnson v. Corser, 34 Minn. 355, 25 N. W. 799, in 
which it was held that what had been done was ineffectuai to limit the in- 
dividual liability of the associâtes. They had not gone far enough to become 
a de facto corporation. They had merely signed articles, but had not attempt- 
ed to give them publicity by filing for record, which the statute recnnred." 

The défendants cannot escape individual liability for the $4,700 on 
the ground that the Coweta Cotton & Milling Company was a cor- 
poration de facto when that portion of the plaintiff's claim was in- 
curred, because it then had no color of incorporation, and they knew 
it and yet- actively used its name to incur the obligation. Owen v. 
Shepard, 8 C. C. A. 244, 59 Fed. 746; Wechselberg v. Flour City 
National Bank, 64 Fed. 90, 94, 12 C. C. A. 56, 60, 61. 26 L. R. A. 
470; Abbott v. Omaha Smelting & Refining Co., 4 Neb. 416, 423, 
424; Garnett v. Richardson, 35 Ark. 144; Johnson v. Corser, 34 
Minn. 355, 357, 25 N. W. 799 ; Queen City Furniture & Carpet Co. 
v. Crawford, 127 Mo. 356, 364, 30 S. W. 163 ; Bigelow v. Gregory, 
73 111. 197, 202; Parsons on Partnership, p. 544; Hill v. Beach, 12 N. 
J. Eq. 31 ; Kaiser v. Lawrence Savings Bank, 56 Iowa, 104, 8 N. W. 
772, 41 Am. St. Rep. 85; Pettis v. Atkins, 60 111. 454; Coleman v. 
Coleman, 78 Ind. 344; Lawler v. Murphy, 58 Conn. 313, 20 Atl. 457, 
8 E. R. A. 113; Hurt v. Salisbury, 55 Mo. 310, 314; Beach on Pri- 
vate Corporations, § 16, p. 25; Martin v. Fewell, 79 Mo. 401, 411; 
Smith v. Warden, 86 Mo. 382, 399 ; McVicker v. Cône, 21 Or. 353, 
28 Pac. 77. 

Another contention is that the défendants are released from liabil- 
ity because the materials and labor for which the $4,700 became due 
were furnished to them while they were promoting the organization 
of the corporation for the future corporation, and that the latter has 
received the benefit of them and ratirled their purchase : and in sup- 
port of this position they cite Whitney v. Wvman, 101 Ù. S. 396, 25 
h. Ed. 1050; Eittle Rock & Ft. Smith R. R. Co. v. Perry, 37 Ark. 
164; Paxton Co. v. First National Bank, 21 Neb. 621, 33 N. W. 271, 
1G8F.— 13 
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5.9-Arti..Sf. Rôp/r852:; Stanton v. New York.R. R. Co., 59 Conn. 272, 
22 Atl. 300, 21 Ai^rSt. Rep. 110; Davis v. Montgomery, 101 Ala: 
127, 8 South. 496 ; Reichwald v. Commer,qial Hôtel Co., 106 111. 439 ; 
Wall v. Niagara Co. K 20 Utah, 474, 59 Pac. 399 ; Lancaster Co. v. 
Mur.ray Co., 19 Tex. Civ. App. 110, 47 S. AV. 387; Kaeppler v. Red- 
field Col, 12 S; D. 483, 81 N. W. 907; Chase v. Redfield, 12 S. D. 
529, 81 N.- W. 951. In Whit.ney v. Wyman, after the articles of in-. 
corporation were signed, but before they were filed, three promoters 
of the incorporation wrote, to the plaintiff that the company was so 
far organized that by direction of its officers they ordered seven lathes 
and ; the . necessary fixtures for dasping. Thèse lathes were neces- 
sary to enable the corporation to commence its contemplated business, 
were received and used by it, and the^ Suprême Court held that the 
promoters, were not individually liable, for their purchase price. 

Little Rock & Et. Smith R. R. Co. v. Perry was, an action against 
the corporation, and the liability of the ; promoters was not in issue. 
The. court declared that the rule herë irtvoked grew out of décisions 
in eqiiity that contracts hecessarily màdé by promoters on. behalf of 
a future corporation in order to obtain its charter or to complète its ■ 
organisation wôuld be specifically enforced against it, as in Stanley v. 
Birkenheàd Railway Co., 9 Simons,' : 264, 16 Eng. Ch. Rep. 264, where 
the projectors of a raïlroad seeking a charter agreed with a landed 
proprietor, on behalf of the proposed company, in considération that , 
he would withdraw his opposition to their bill, to pay him £20,000 
for the portion of his estate required by the road, and the court en- 
forced the spécifie performance of this obligation against the cor- 
poration whèri the charter had been granted, and, as in Edwards v. 
Grand Junction Railway Company, 1 Mylne & C. 650, Preston v. Eiv- 
erpool, Manchester, etc., Railway Co., 7 Eng. L. & Eq. 124, Webb 
v. Direct London & Portsmouth Railway Company, 9 Hare, 129, Low 
v. Ct. & Passumpric Railway, 45 N. H. 375, which are there cited, and 
the Arkansas court held that in order to recover'o'f such a corpora- 
tion the plaintiff must show "either an express promise of thè new 
company, or that the contract was mâde with persôns then engaged 
in its formation and taking preliniinary steps thereto, and that the 
contract was made on behalf of the new company, in the expectation 
on the part of the plaintiff and with the assurance on the part of the 
projectors that it would become a corporate debt, and that the com- 
pany afterwards entered upon and enjoyed thè benefit of the con- 
tract, and by no other title than that derived through it." But there 
is no évidence that the materials and labor furnished to the défend- 
ants prior to December 2'2, 1902, were sold by the plaintiff with the 
assurance on their part, or with the expectation on its part, that their 
price would not be paid by them, but would bècome the debt or ob- 
ligation of a corporation to be organized in the future. On the other 
hand, Davis, who sold thèse articles for the plaintiff, and Knight, who 
bought them for the défendants, both testified that in the purchase 
and the sale of ail of them they treated themselves as a corporation 
before, as completely as after, the filing of their articles. The rule of 
law hère invoked applies to contracts prelîminary and incidental to 
the organization or to the commencement of the business of a con- 
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templated corporation, and this debt for $4,700 was not the resuit of 
any such contract. It is part of the balance of an account of many 
tens of thousands of dollars which arose out of the conduct of a 
business preliminary, not to its commencement, but to its close. The 
business of the défendants was the buying and ginning of cotton. 
They commenced to construct their buildings in June, to buy cotton 
in September, to operate their gin in the first days of October, they 
filed their articles on December 22d, and ceased to operate their gin 
in the following January. They cannot escape liability for debts in- 
curred in this business prior to December 22d on the ground that 
their construction of buildings and their dealing in and ginning cot- 
ton for two months and a half were necessary preliminaries to the 
organization of their corporation or to the commencement of their 
business, nor on the ground that the claim of the plaintiff was incur- 
red on their assurance that it was for and should become the debt of 
a corporation to be formed, because thèse grounds are not sustained 
by the évidence. 

Counsel insist that the défendants sre not liable hère because one 
who deals with a corporation de facto is estopped from denying its 
existence as a corporation ; but the true meaning and légal effect of 
this rule is that such a dealer is estopped from denying its exist- 
ence on the ground that it was not legally incorporated. One who 
deals with parties who masquerade under a name which represents 
no corporation de facto is no more estopped from denying that it 
is a corporation than he would be from denying that they constituted 
or acted for the Union Pacific Railroad Company, or any other well- 
known corporation, when they did not. The fact that the plaintiff 
dealt with and treated the Coweta Cotton & Milling Company as : a 
corporation did not estop it from denying that it was such before 
the défendants filed their articles of incorporation, because it was 
not a corporation de facto before that time and because the indis- 
pensable éléments of an estoppel in pais, ignorance of the truth and 
absence of equal means of knowledge of it by the party who claims 
the estoppel, and action by the latter induced by the misrepresenta- 
tion of the party against whom the estoppel is invoked, do not exist 
in the case at bar. Bigelow on Estoppel (4th Ed.) p. 679. The plain- 
tiffs did not, and the défendants did, represent that the milling Com- 
pany was a corporation when it was not. The défendants had better 
means of knowledge of the fact than the plaintiff, and they knew it 
was not a corporation, and they were not induced to act on any repré- 
sentation of the plaintiff that it was such, or by its treatment of it as 
such. 

Nor was the plaintiff estopped by the fact that its gênerai manager 
stated under oath in its claim for a lien in May, 1903, that the milling 
company was a Corporation, first, because the défendants were not in- 
duced to take any action by this statement from which they can suf- 
fer any injury by the proof of the truth, and_, second, because one is 
not estopped' from pursuing his true légal remedy by a mistakén at- 
tempt to pursue a supposed remedy that does not exist. Standard Oil 
Company v. Hawkins, 20 C. C. A. 468, 472, 74 Fed. 395, 398, 399, " 
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h. R.,4* 739'; Barnsdall v. Waltemeyer, 73 C. C. A-. .515, 520, 142 Fed. 
415,420; _Bunch v. Grave, 111 Ind. 351, 12 N. E- 514, 517. 

It, is. said that the plaintiff is estopped from denying the existence 
of the , défendantes supposed corporation because it was one of its pro- 
moters and stockholders, but the évidence fails to convince us that it 
was ever either. E. M. Davis was the gênerai manager of the plain- 
tiff. He; testified that in June, 1902, he agreed with. the other défend- 
ants, totake a $2,000 share for the plaintiff in a corporation to be or- 
ganized witli a capital of $10,000 for thepurpose,of ginning;and deal- 
ing in cqtton, that Mann agreed to.ljake a $4,000 share,' R. §. Davis and 
James G. Knight a share of $2,000 each, that in September he signed 
the articles ' of incorporation and subscribed for this stock, that the 
other défendants also subscribed, that thèse subscribers, paid the first 
assessment of $3,750 on $10,000 of the stock in the, fall of 1902, that 
the second, assessment of $2,000 was made in January, 1903, that he 
never reported this stock to the plaintiff until January, 1903, but that 
in the summer and fall of 1902 he talked with Edwards and Wallace, 
two of. the directors, who had 80 shares of stock each in the plaintiff, 
about this stock which he was to take and which he had taken, that 
the plaintiff and they acquiesced in his action and told him to do the 
best hçicould with it, but that they did.. not direct or instruct him to 
take the stock or agrée that he should take.it, and that he did not talk 
wïth the président, who was the owner, of the'majority. of the stock of 
the plaintiff, aithough anptherwitnçss testified that ; some t'ime in the 
fall of 190^,he told Naylor that Davis had takeri, stock in the milling 
company for' the plaintiff. Davis, however, subscribed for the stock 
in his own name, and the plaintiff, did, not. He testified that he paid 
the first assessment in, the fall of 19Ô2, but he never, charged the plain- 
tiff ■, and [Credited himself with that payment ; but, on the confrary, on 
Februafy 23, 1903, after the milling, çompany,had:.ceased to operate 
its- gin,. hé caused an entry to be made on the.books of the investment 
company charging it and crediting the milling company with $1,150, 
the amount of the two assessmentsrpn hàs,.stock, an, entry which the 
plaintiff subséquent^ rép.udiated, . Ihere are two rèasoris why, under 
the évidence in this Teçprd,. the plaintiff never became a holder, either 
in law or in equity, of any share in the defendant's enterprise or com- 
pany, either as a slockholder or otherwise. In the first place, the con- 
struction and opération of a cotton gin was beyond the pbwers of the 
plaintiff corporation, the nature of ; whose business was declared and 
limited by its articles to "buying, selling, leasing and dealing in lands, 
sécurises, bonds, notes, stocks and other negotiable paper, and also 
buying and selling gênerai merchandise." In the second place, if by 
any conceivable interprétation the construction and opération of a cot- 
ton gin and the formation of the corporation, and the taking of stock 
therein to accomplish that purpose, could be deemed to be within the 
powers of this corporation, they are so far beyond the scope of its 
ordinary business that a gênerai manager could be authorized to com- 
mit his corporation to them only by the express authority of its board 
of directors, or of its principal officers, after a full disclosure to them 
of ail the facts relating to the,proposed enterprise, and the desultory 



HARRILL V. DAVIS. 197 

talks which Davis had with the two directors fall far short of any évi- 
dence of such authority. 

Much is made in argument of the testimony of Davis and Knight 
that they acted in good faith, that the défendants never received any 
benefit from the materials and labor for the purchase price of which 
the plaintiff sues, but good faith and the use of a name which they know 
represents no corporation as the name of a corporation under which 
they do business créâtes a partnership, and neither a corporation de 
jure nor de facto. And the défendants had ail the benefit there was 
from the materials and labor furnished by the plaintiff, for the mill- 
ing company never issued any stock, and thèse défendants owned their 
respective shares in its property, and whatever it had they had, and, 
as far as they hâve not disposed of it, they still hâve. The fact is that 
during this entire transaction while Davis was the gênerai manager of 
the plaintiff he was the partner of the défendants, and, in ail transac- 
tions between the plaintiff and the défendants, was pecuniarily inter- 
ested adversely to his principal. 

The sum of the whole matter is that the défendants agreed in April 
or June, 1902, to take certain shares in a $10,000 enterprise for the 
purpose of building a cotton gin, and buying, ginning, and selling cot- 
ton, and to organize a corporation to carry on this business they bought 
between June ! and December 22, 1902, materials and labor with which 
they built the cotton gin, and between September 15th and December 
22d operated their cotton gin and carried on the business of buying, 
ginning, and selling cotton with the plaintiff to the amount of several 
tens of thousands of dollars, and there remains a balance of about $1,- 
700 due the plaintiff on this account. They never issued any stock, but 
in September, November, and December they signed articles of incor- 
poration which the}' filed with the clerk of the Court of Appeals on De- 
cember 22, 1902. During this time they treated themselves and the 
plaintiff dealt with them as a corporation. They represented themselves 
to be a corporation when they knew they were not ; under the name 
of a corporation which did not exist they purchased thèse goods and 
services. 

And our conclusion is that the défendants never became a corpora- 
tion de facto prior to December 22, 1902, that they never became a 
corporation de jure, that the indebtedness hère in question was not in- 
curred under any promise or assurance of the défendants as promot- 
ers that it should become the obligation of a corporation to be fofmed, 
that a large part of it was incurred in the conduct of a gênerai com- 
mercial business, and not to prépare for the commencement of such a 
business or for the organization of a corporation, and that the trial 
court below should hâve instructed the jury that the défendants were 
individually liable for that portion of the plaintiff's claim which was 
incurred prior to December 22, 1902. Its failure to do so was a fatal 
error which nécessitâtes a reversai of the judgments below. 

In view of the conclusion which has now been reached, it is un- 
necessary to discuss at length or to détermine other questions which 
are presented in this record. It is suffkient to say regarding the por- 
tion of the plaintiff's claim incurred subséquent to December 22, 1902, 
that while there is a conflict of authority upon the question whether 
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or not incorporators or stockholders remain personally liable after the 
filing of articles in one office only where the statute requires them to 
be filed in two offices as a condition of incorporation or of the com- 
mencement of business (Mokelumne Hill Canal & Mining Co. v. Wood- 
bury, 14 Cal. 265, 267), the statute under which this case arose was 
brought into the Indian Territory f rom the state of Arkansas, and the 
Suprême Court of that state had held, before it was adopted in the Indi- 
an Territory, that such corporators or stockholders remain individual- 
ly liable under this statute unless and until their articles of incorpora- 
tion are filed in both offices. Garnett v. Richardson, 35 Ark. 144. This 
conclusion is sustained by eminent authority (Wechselberg v. Flour 
City National Bank, 12 C. C. A. 56, 60, 61, 64 Fed. 90, 94, 26 I*. R. A. 
470, and authorities there cited), and it is an established rule of stat- 
utory construction that the adoption of a statute previously in force 
in some other jurisdiction is presumed to be the adoption of the inter- 
prétation thereof which had been theretofore placed ùpon it by the ju- 
dicial tribunal whose duty it was to construe it. Black, Interprétation 
of Laws, p. 159, § 70 ; McDonald v. Hovey, 110 U. S. 619, 628, 4 Sup. 
Ct. 142, 28 L. Ed. 269; Sanger v. Flow, 1 C. C. A. 56, 58, 48 Fed. 
152, 154 ; Blaylock v. Incorporated Town of Muskogee, 54 C. C. A. 
639, 117 Fed. 125. 

The judgments of the courts below must be reversed, and the case 
must be remanded to the proper court for a new trial ; and it is so 
ordered. 



MARTIN v. UNITED STATES. 
(Circuit Court of Appeals, Eighth Circuit. March 13. 1909.) 

No. 2,728. 

1. United States '(§ 52*)— Officers— Clerk of Commissioner Not an Offi- 

cek— "Officer of United States." 

One of the clerks of the commissioner to the Five Civilized Tribes, em- 
ployed at a salary of $1,200 a year under authority granted by Congress 
to thé Secretary of the Interior to employ ail assistance necessary to 
perform the duties of the commissioners to those tribes, was not an offi- 
cer ôf the United States, and was not punishable under section 5408, Rev. 
St. (U. S. Cbmp. St. 1901, p. 3658), which provides that "every offlcer 
having the custody of any record, document, paper, or proceeding, 
* * * who fraudulently takes away, or withdraws, or destroys any 
such record, document, or paper," shall sufter the penalties there pre- 
scribed. 

[Ed. Note. — For other cases, see United States, Dec. Dig. § 52.* 

For other définitions, see Words and Phrases, vol. 6, pp. 4917, 4948 ; 
vol. 8, p. 7737.] 

2. United States (§ 52*) — "Custody" — Document in Custody of Chief 

Cleek Not in That of Subordinates Who hâve Access to It. 

"Custody" means keeping, and implies responsibility for the protection 
and préservation of the person or thingï in custody. 

A -document in a public office in the gênerai custody of a commissioner 
and in the particular custody of his chief clerk, under whom five or six 

•For other cases see same topic & § numbbii in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 



MARTIN V. TJNITED STATES. 199 

subordinate clerks are employed who hâve access to.it In order to dis- 
charge their duties, is not in the custody of one of the latter. 
[Ed. Note. — For other cases, see United States, Dec. Dig. § 52.* 
For other définitions, see Words and Phrases, vol. 2, pp. 1800, 1801; 
vol. 8, p. 7025.] 

3. United States (§ 52*) — Custody of Documents— "Tares Away or With- 

draws" Means Injuriously ïakes Away or Withdraws. 

The words "takes away or withdraws" in this section, which suhjects 
an officer who "frauduleiitly takes away or withdraws, or destroys, a 
record, or document," must be read with the word "destroys," and they 
mean a taking away or withdrawal whereby some injury is iutended, at- 
tempted, or inflicted upon the record or document, or upon some one who 
has an interest in it and is entitled to use it. 

[Ed. Note. — For other cases, see United States, Dec. Dig. § 52.*] 

4. United States (§ 52*) — Custody or Documents — "Fbaudulently" Means 

Method Whereby Attempt, or Intent, or Epfect to Alter Anotheb's 

RighT Exists. 
An attempt or an intent to injure or aJter the rights or interésts of 

another, or an effect to so injure or alter some of theni, is essential to 

a fraud, and, in the absence of such an intent, attempt, and elïect, an act 

cannot be done frauduleiitly under this section. 

[Ed. Note. — -For other cases, see United States, Dec. Dig. § 52.* 
For other définitions, see Words and Phrases, vol. 3, pp. 2955-2957.] 

5. Indictment and Information (§ 63*) — Conclusion of Law — Pleading — 

Averment That Act was Done Fbaudulently Futile. 

An allégation that an act innocent in itself but criminal if done "fraudu- 
lently" was performed fraudulently, or with an intent to defraud, with- 
out the averment of any acts or facts tending to show fraud, is a légal 
conclusion and futile. It is insufflcient to charge the offense of fraudu- 
lently taking away or removing a record or document under section 5408, 
Rev.,St. (U. S. Conip. St. 1901, p. 3658). 

[Ed. Note. — For other cases, see Indictment and Information, Cent. 
Dig. § 185 ; Dec. Dig. § 63.*] 

6. Indictment and Information (§ 110*) — Danguage of Statute— Pleading 

in Words of Statute Insufficient Where They Fail to Express 
Eveby Ingrédient of Crime. 

The crime and every ingrédient of which it is composed must be clearly 
and accurately alleged in the indictment. 

Where the statute does not "fully, direct! y and expressly, without any 
uncertainty or ambiguity, set forth ail the éléments necessary to consti- 
tute an offense intended to be punished," an indictment in the words 
of the statute is insufficient. 

[Ed. Note. — For other cases, see Indictment and Information, Cent. Dig. 
§§ 289-294 ; Dec. Dig. § 110.*] 

7. Statutes (§ 241*) — Construction— Statute Creating Offense of Class 

Includes Only Those Within Its Express Terms. 

A pénal statute which créâtes and prescribes punishment for an offense 
committed by a spécifie class must be strictJy construed. 

One who was not beyond reasonable doubt within the class by the 
express terms of the statute may not be brought within it after the event 
by interprétation. 

Ex post facto law by judicial construction is as pernieious as ex post 
facto législation. 

[Ed. Note.— For other cases, see Statutes, Cent. Dig. §§ 322-323; Dec. 
Dig. § 241.*] 

(Syllabus by the Court.) 

•For other cases see same topic & § ndmeer in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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_ In Error to the United States Court of Appeals in the Indian Ter- 
ritory. 

For opinion below, see 104 S. W. 678. 

William T. Hutchings and Henry E. Asp (Geo. A. Murphey and 
Wm. P. Z. German, on the brief), for plaintiff in error. 

William J. Gregg, U. S. Atty. 

Before SANBORN and ADAMS, Circuit Judges, and RINER, 
District Judge. 

SANBORN, Circuit Judge. The défendant below was convicted 
and sentenced to imprisonment at hard labor for a year and a day, and 
to pay a fine of $100 and costs, under section 5408, Rev. St. (U. S. 
Comp. St. 1901, p. 3658), because he withdrew from the office of the 
commissioner to the Five Civilized Tribes a roll containing the names 
of citizens by blood of the Creek Nation of Indians, hereafter called 
the "Creek roll," and during nights and Sundays, when it was not 
needed or used in the office, made a copy of it. The provisions of the 
acts of Congress relevant to the issues in this case are : 

"Sec. 5403. Every person who willfully destroys or attempts to destroy, or, 
with intent to steal or destroy, takes and carries away any record, paper, or 
proceeding of a court of justice, filed or deposited with any clerk or officer 
of such court, or any paper, or document, or record filed or deposited in any 
public office, or with any judicial or public officer, shall, without référence to 
the value of the record, paper, document, or proceeding so taken, pay a fine of 
not more than two thousand dollars, or suffer imprisonment,. at hard labor, not 
more than three years, or both." IL S. Comp. St. 1901, p." 3^56. 

"Sec. 5408. Every officer, having the custôdy of any record, document, paper, 
or proceeding specified in section flfty-four hundred and three, who fraudu- 
lently takes away, or withdraws, or destroys any such record, document, 
paper, or proceeding filed in his office or deposited with him or in his custody, 
shall pay a fine of not more than two thousand dollars, or suffer imprisonment 
at hard labor not more than three years, or both; and shall, moreovër, for- 
feit his office and be forever afterward disqualified from holding any office 
under the government of the United States." 

The commissioners to the Five Civilized Tribes w'erè authorized "to 
employ, with approval of the Secretary of the Interior, ail assistance 
necessary for the prompt and efficient performance of their duties," 
and the Secretary was permitted to détail clerks to aid the commission. 
Act June 28, 1898, c. 517, § ! 20, 30 Stat. 502. The défendant had been 
employed as a clerk by the commission under this authority at a salary 
at $75 per month, and had been promoted to be a clerk at $100 per 
month, and that change had been approved by the Secretary of the 
Interior in April, 1904. By the act of Mardi 3, 1905, c. 1479, 33 
Stat. 1060, Congress devolved the unfinished work of the commission 
upon the Secretary of the Interior, and granted to him ail the powers 
of the commission subséquent to July 1, 1905. Thereafter Tams Bix- 
by became the commissioner to the Five Civilized Tribes, and Wm. O. 
Beal was his secretary. Thereupon, after July 1, 1905, the commis- 
sioner made a schedule of ail his employés, including the défendant, 
which the Secretary of the Interior approved on September 27, 1905, 
and on October 2, 1905, the défendant took and subscribed the oath, 
a copy of which may be found in section 1757 of the Revised Stat- 
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utes (U. S. Comp. St. 1901, p. 1202), as did the stenographer, the jani- 
tor, and the other employés of the commissioner. 

There were five copies of the Creek roll, one in the office of the Sec- 
retary of the Interior at Washington, one in the office of the Commis- 
sioner of Indian Affairs at Washington, and three in the offices of 
the commissioner to the Five Civilized Tribes at Muskogee, one with 
the Creek enrollment division, one in the Creek land office, and one 
reserved for delivery to the principal chief of the Creek Nation. The 
roll in the Creek land office was the one which the défendant took 
away and copied in the early part of the year 1906. At that time W. 
S. Hawkins was the chief clerk in charge of that office. The Creek 
roll in that office was in the custody of this chief clerk, and he was 
responsible for it to the commissioner, who had the gênerai custody of 
it. The défendant was one of six or seven clerks under Hawkins in 
this Creek land office, and Hawkins had authority to assign him to any 
clérical work to be done in and about the office. Thèse six or seven 
clerks and the janitors had access to this roll. 

The défendant was allotment clerk, and his duties were to receive 
applications for allotments. He had no use for this roll in the dis- 
charge of his duties, because the names for him to allot the lands by 
were furnished to him by the enrollment division. This roll was kept 
in the vault at night, and it was not one of the duties of the défend- 
ant, but it was one of the duties of the janitor, to bring the roll out 
in the morning and to carry it back at night. The défendant took this 
roll out of the Creek land office after office hours, copied it nights and 
Sundays, returned it in each case so that it was in the office during the 
hours when the clerks and officers desired to use it, and when the 
copy was completed finally returned it without in jury. Upon this 
state of facts the Court of Appeals of the Indian Territory held that 
the défendant was an officer of the United States, that he had the cus- 
tody of this roll, and that he fraudulently took it away or withdrew it, 
and it affirmed the judgment below. The défendant has assigned 
thèse rulings as error: 

1. If the défendant was not an officer of the United States, it was 
no offense for him to withdraw the Creek roll and to make a copy of 
it. The offense of which a person who is not an officer may be guilty 
under the statutes of the United States in this regard is defined by 
section 5403, which provides that it is only when such a person "will- 
fully destroys, or attempts to destroy, or with intent to steal or de- 
stroy, takes and carries away" such a document, that he becomes liable 
to punishment, and the défendant was guilty of none of thèse things. 
But if he was an officer, if he had the custody of the Creek roll, 
and if he fraudulently took away, withdrew, or destroyed it, he for- 
feited his office, became forever disqualified from holding any office 
under the government of the United States, and he is subject to im- 
prisonment and fine under section 5408. In the absence of this sec- 
tion, the act of the défendant was neither legally nor morally wrong. 
The punishment it prescribes is severe, and a pénal statute which 
créâtes and denounces a new offense should be strictly construed. The 
définition of such an offense and the classification of the offenders are 
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législative and not judicial functions. An act which is not by the 
expressed will of the Congress an offense may not be made so after 
its commission by a -broad construction of the statute subsequently 
adopted by the judiciary. One who does not fall clearly within the 
class of persons specifièd in such a law before he performs the act 
charged upon him may not be brought within that class after the event 
by judicial construction. United States v. Wiltberger, 5 Wheat. 77, 
96, 5 L,, Ed. 37; United States v. Germaine, 99 U. S. 508, 510, 25 
L. Ed. 482; Field v. United States, 137 Fed. 6, 8, 69 C. C. A. 568, 
570 ;■ United States v. Clayton, Fed; Cas. No. 14,814; In re McDon- 
ough (D. C.) 49 Fed. 360; United States v. Lake (D. C.) 129 Fed. 
499. .: ■ 

If section 5408 had declared that every clerk, or every employé, or 
every person hired by the United States who committed the acts it de- 
scribes should suffer the punishment it prescribes, the défendant would 
hâve fallen clearly within the class thus denounced. But the term 
"officer" does not designate him as plainly, and as he is charged with 
a crime as an officer only, if there is a reasonable doubt whether or 
not he was such, he ought not to be convicted or punished. One who 
serves the. United States for a salary, or for wages, under a contract, 
is an employé and not an officer. The line which séparâtes officers 
from employés is shadowy, and possibly not susceptible of précise déf- 
inition, but there are persons who are readily recognized as officers of 
the United States, and others who are easily perceived to be employés 
and not to be officers. The classes hâve certain characteristics which 
may well be considered in assigning any person to his proper class. 
Greater importance, dignity, and independence mark the position of 
an officer than that of an employé. The clerkship of the défendant 
was not çharacterized by much more importance, dignity, or inde- 
pendence than the positions of the stenographers or the janitors, or 
the other employés about him. He was subject to the orders of the 
chief clerk, as they were; he was liable to summary discharge by 
the commissioner without cause, as they were. The duties of an of- 
ficer are generally, but not always, prescribed by law, but the duties 
of the défendant were not. His duties, like those of ordinary employés, 
were to do whatever the chief clerk or the commissioner directed him 
to do. The émoluments of an officer are ordinarily fixed by law. 
The salary of the défendant was not. It was named by the commis- 
sioner who employed him, and his détermination was approved by the 
Secretary of the Interior. 

A definite term of office during which an officer has the right to 
hold his office is often, though not always, fixed by law. But the dé- 
fendant held his clerkship by no such tenure, and he held it for no 
term whatever. When the commissioners to the Five Civilized Tribes 
who first employed him ceased to continue in office, and their duties 
and powers devolved upon the Secretary of the Interior, his clerkship 
ceased, and the commissioner then employed him again. Section 5408 
bears in itself inhérent évidence that Congress never intended that a 
clerk holding a position without duration, subject to termination at 
the will of his supérior, and without the right to retain it, without 
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tenure, should be subject to the penalties it prescribes, because one 
of those penalties is the forfeiture of his office, and that would be no 
punishment whatever to one who holds a position without tenure, with- 
out duration, without fixed duties or fixed émoluments. 

The Constitution of the United States, art. 2, § 2, provides that the 
Président, by and with the advice and consent of the Senate, shall 
appoint ambassadors, other public ministers and consuls, judges of 
the Suprême Court, and ail other officers of the United States whose 
appointments are not therein otherwise provided for and which shall 
be established by lavv, but that Congress may by law vest the appoint- 
ment of such inferior officers in the Président alone, in the courts of 
law, or in the heads of departments. The clerkship of this défendant 
was never established by any law. The authority under which his 
service was secured was not to appoint an officer to an office estab- 
lished by act of Congress or by régulation of the départaient, but 
"to employ ail assistance necessary for the prompt and efficient per- 
formance" of the duties of the commissioners (Act June 28, 1898, c. 
517, § 20, 30 Stat. 562; Act March 3, 1905, c. 1479, 33 Stat. 1060), 
and, when the Secretary of the Interior approved the defendant's 
employment in common with that of the other employés of the com- 
missioner, he labored under no misapprehension, and did not under- 
take to create an office for the défendant or to approve his appoint- 
ment to one. His telegram read: 

"Complying with your recommendation in telegram of twenty-fifth schedule 
of employées on July first hereby approved from October flrst instead of July 
flrst." 

An officer generally takes an oath of office, and an employé does 
not, and the défendant took such an oath. But one may not by taking 
an oath of office create an office of the United States and make himself 
its incumbent. And because the defendant's services were secured 
under authority granted to the Secretary of the Interior to employ 
assistance, because his position was never made an office by law, be- 
cause it had neither duration nor tenure, because its duties were not 
prescribed, nor its émoluments fixed, by law, and because it was with- 
out greater dignity, importance, and independence than the positions 
of many other employés, and it had much less of either than many in- 
ferior offices of the United States hâve, our conclusion is that the de- 
fendant was not an officer of the United States, and was not liable 
to the penalties denounced by section 5408. If Congress had intend- 
ed that every clerk or employé should be subject to the severe pen- 
alties of that section, it would not hâve failed to use some such ap- 
posite expression as "clerk," or "servant," or "person in the employ- 
ment of the government," and it would be a violation of a familiar and 
salutary rule of law to insert thèse terms in this statute by construc- 
tion after the event. Ex post facto law by judicial construction is 
not less pernicious than ex post facto law by législation. United 
States v. Schlierholz (D. C.) 133 Fed. 333; United States v. Schlier- 
holz (D. C.) 137 Fed. 616; United States v. Germaine, 99 U. S. 508, 
510, 25 L. Ed. 482 ; United States v. Mouat, 124 U. S. 303, 8 Sup. 
Ct. 505, 31 L,. Ed. 463 ; United States v. Hartwell, 6 Wall. 385, 393, 
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18 t. Ed. 830 ; Williams v. United States, 168 U. S. 382, 387, 18 
Sup. Ct. 92, 42 L. Ed. 509 ; Throop v. Langdon, 40 Mich. 673, 685 ; 
Hall v. Wisconsin, 103 U. S. 5, 26 L. Ed. 302 ; Auffmordt v. Hed- 
den, 137 U. S. 310, 11 Sup. Ct. 103, 34 L. Ed. 674. This conclusion 
has not been reached without an examination and considération of the 
opinions of the courts upon somewhat similar questions under other 
statutes and circumstances in United States v. Hendee, 124 U. S. 309, 
8 Sup. Ct. 507, 31 L. Ed. 465, United States v. McCrory, 91 Fed. 
295, 33 C. C. A. 515, and McGregor v. United States, 134 Fed. 187, 
195, 69 C. C. A. 477. 

2. It was an officer "having the custody" of the record or document 
specified in section 5408 only that was liable to its penalties, and there 
was no substantial évidence at the trial that the défendant ever had the 
custody of the Creek roll. "Custody" means keeping, and implies 
responsibility for the care and the guarding against harm of the per- 
son or thing intrusted to the custodian. He who has the custody of 
an office building is. responsible for its care and préservation, but 
such a building is not in the custody of those who hâve access to 
and use it. The books of a library are in the custody of the librarian, 
but, they' are not in the custody of those who may hâve the right to 
enter the library and to read and use them. The records and files of 
a court' are in the custody of its clerk, but they are not in the custody 
of his stenographers, or of his other employés, who are not his légal 
deputiës, or of the attorneys who may examine and use them. There 
was no évidence that the Creek roll was ever intrusted to the care 
or keeping of the défendant, or that he ever assumed responsibility 
therefor. The testimony went no farther than to show that he was 
one of six subordinate clerks who had access to it and the right to 
examine and use it in the discharge of their duties, and that it was 
very seldom that he had occasion so to do. On the other hand, the 
commissioner and the chief clerk testified, and their testimony was 
not contradicted, that the roll was in their custody and that they were 
responsible for its keeping. 

3. It is an officer who "fraudulently takes away, or withdraws, or 
destroys any such record or document," and he only, that may be- 
come guilty of the offense denounced by this section. The words 
"takes away and withdraws" in this statute must be construed with 
the word "destroys," under the maxim, "Noscitur a sociis," to mean 
a taking away or withdrawal whereby some injury is intended, at- 
tempted, or inflicted, either upon the record or document withdrawn, 
or upon some one who has an interest in it or is entitled to use it in 
the public office where it is deposited. The use of thèse words in 
the statuté ddes not make, and was not intended to make, a withdraw- 
al or removal which in no way interfères with the lawful use of the 
record or document in its proper place, and in no way injures or 
changes it, a crime. Hence the removal of the Creek roll from the 
office and the making of a copy of it nights and Sundays, followéd 
by its restoration without change or injury, was not a violation of 
this section of the statute unless the défendant performed thèse acts 
"fraudulently." There are in the indictment averments that he un- 
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lawfully and feloniously and fraudulently, and with intent to defraud, 
removed and withdrew the roll with the intent to make a copy there- 
of. But he is not liable to punishment under this statute for the re- 
moval or withdrawal of the roll unlawfully or feloniously unless he 
did so fraudulently, and there can be no fraud where there is no en- 
deavor or intent to injure or alter a right or interest of any one, and 
where no right or interest of any one is in fact injured or altered. 
One who does an act whereby he neither intends nor attempts to in- 
jure the right or interest of any one, and whereby he does not in fact 
injure or alter the right or interest of any one, cannot do that act 
fraudulently. Bigelow on Fraud, 5. 

Where the words of the statute do not "fully, directly and express- 
ly, without any uncertainty or ambiguity, set forth ail the éléments 
necessary to constitute an offense intended to be punished," an indict- 
ment in the words of the statute is insufficient. The crime must be 
charged with précision and certainty, and every ingrédient of wliich 
it is composed must be accurately and clearly alleged. To this end 
facts must be stated, not conclusions of law alorie. The averment that 
an act innocent in itself, but criminal if fraudulently done, was done 
"fraudulently" or with intent to defraud, is but a bald conclusion of 
law and is futile. A crime is made up of acts and intent, and thèse 
must be'set forth in the indictment with reasonable particularity of 
time, place, and circumstances. United States v. Cook, 17 Wall. 168, 
174, 21 L. Ed. 538; United States v. Cruikshank, 92 U. S. 542, 558, 
23. L. Ed. 588 ; United States v. Carll, 105 U. S. 611, 612, 26 L. Ed. 
1135; Evans v. United States, 153 U. S. 584, 587, 14 Sup. Ct. 934, 
38 L. Ed. 830. This indictment, as well as the proof under it, is 
fatalïy defective because it sets forth no facts or acts which indicate 
any attempt or intent of the défendant to injure or alter the rights 
or interests of any one by his withdrawing and copying of the roll, 
or any effect to injure or alter any such right or interest caused by 
the acts charged against him. 

The United States had five Creek rolls, two in addition to the one 
withdrawn in the custody of the commissioner at Muskogee. The 
defendant's withdrawal of the roll in the Creek Indian Office during 
nights and Sundays did not interrupt public business, and it was not 
noticed at the time. , His making of a copy and the subséquent sale 
of copies of the roll deprived the government of no revenue, because 
it was not making copies for sale or for fées. The roll was a public 
document deposited in a public office. It had been made under the 
authority of a public law for the benefit of the Creek Indians and their 
successors in interest. It was a link in the chain of the title of each 
allottee to his allotment. Its publication was a patent protection against 
the secret machinations of those who alone had the advantage of ac- 
cess to it, and against possible frauds upon the Indians, and it was 
bénéficiai rather than deleterious. No law had been enacted and no 
public policy had been established which forbade the copying and 
publication of this roll, and a fictitious fraud, which is but the fanci- 
ful figment of the imagination, may not be lawfully conceived therein 
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by the courts in order t<p. punish one for an act which was not a viola- 
tion, of.ihe statute under which he was arrested and tried. 

Thé jùdgments of thë courts' below must be reversed, and the case 
must be remanded ,to the proper court with instructions to quash the 
indictment and discharge the défendant. 



PUGET SOUND ELECTRIC RX. v. VAN PELT. 

(Circuit Court of Appeals, Ninth Circuit. Febrnary 15, 1909.) 

No. 1,634. 

1. Master and Servant (§ 264*)— Master's Liability for Injury to Servant 

—Actions— Variance. 

In an action by a motorman against a street railroad Company to recover 
for a personal injury . resulting from the exploding of a fuse which was 
designed t,o explode in case an excessive amount of electricity passed 
through'it, whëre the only négligence alleged was the placlng of the fuse 
where it was dangerous to the motorman, whereas it could hâve been so 
placed as to avoid such danger, the admission of évidence showing the 
manner and cause of the explosion was not error as allowing plaintiff to 
prove a différent act of négligence, where the jury were charged that 
plaintiff must prove the négligence alleged to be entitled to recover, but 
the évidence was admissible as explaining the circumstances surrounding 
the accident. 

[Ed. Note.^For other cases, see Master and Servant, Cent. Dig. I 865; 
Dec. Dig. § 264.*] 

2. Appeal and Error ,(§ 1051*) — Review— Harmless Érror— Admission of 
. Evidence— Facts Qtherwise Established. 

Where the jury upon the undisputed évidence must hâve reached the 
saine conclusion as ani expert witness, or where his évidence is on a point 
on which the jury are entirely compétent to décide in accordance with the 
gênerai expérience, the admission of expert testimony will not be regarded 
on appeal as ground for reversing the jùdgment. 

[Ed. Note. — For other' cases, see Appeal and Error, Cent. Dig. §§ 4161- 
4170; Dec. Dig. § 1051.*] 

3. Evidence (§ 219*) — Admissions— Personal Injury— Settlement with In- 

surance Company. 

In an action for a Personal injury, évidence that plaintiff held a policy 
of accident Insurance, and that af ter the injury, but two nionths before 
commencement of the action, he settled with the insurance company on 
the basis of an injury less serious than that alleged in the complaint, did 
not intend to prove the admission of any fact by plaintiff tending to con- 
tradict the allégations of the complaint, and was properly excluded. 

[Ed.: Note. — For other cases, see Evidence, Cent. Dig. § 767 ; Dec. Dig. 
I 219.*] 

4. Master aNd Servant (§295*)— Master's Liability for Injury to Servant 

—Actions— Instructions. 

Instructions, in an action by an employé against the master for a Per- 
sonal injury, on the issue of assumption of risk, considered as a whole, 
held not erroneous. 

[Ed. Note.— For othér casés, see Master and Servant, Cent. Dig. § 1168; 
Dec. Dig. § 295.*] 

Ross, Circuit Judge, dissenting. 

In Error to the Circuit Court of the United States for the Northern 
Division ôf the Western District of Washington. 

•For other cases see same topic & S number in Dec. & An. Digs. 1907 to date, & Rep'r Indexes 
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The défendant in error was employed as a motorman on an interurban elee- 
tric train running between the eities of Seattle and Taeoma. His dutles re- 
quired hïni to ride in a small compartment partitioned off in front of the front 
motor car. In the apparatus used for lighting and heating the cars of the 
train, there was used what is known as a "heating and lighting fuse," one end 
of which was connected with the lighting and heating wire of the car. The 
fuse was fllled with a certain kind of powdered substance used for the pur- 
pose of producing an explosion in case an unusual current of electricity passed 
through it. The défendant in error was injured by the explosion of this fuse. 
In his complaint to recover damages on account of said injuries, he alleged 
"that this fuse, or 'plug,' as it is eoinmonly called, was by the défendant care- 
lessly and negligently and unnecessarily placed in the front part of the motor- 
nian's cab in said motor car herein referred to, and at a height about as high 
as the motorman's face, and in a position of great danger to the motorman 
While engaged in the opération of his said car. That this fuse could as well 
hâve been placed in some safe place about said car where its explosion would 
cause no injury to any one, as where it was placed in the motorman's cab in 
front of his face." And the complaint further alleged that while the défend- 
ant in error was in the discharge of his duties on said motor car the said 
electric fuse or plug exploded with great force and violence, accompanied by 
a powerful flash of electricity immediately in front of his face, blowing his 
face and his eyes full of the powdered substance contained therein, and caus- 
ing him much physical and mental pain, rendering him blind for a long period 
of time, etc. The plaintiff in error answered, denying the material allégations 
of the complaint, and setting up the affirmative défenses of contributory nég- 
ligence and assumption of risk. On the trial the jury returned a verdict for 
the défendant in erroï for the sum of $2,000. 

James fi. Howe and Hugh A. Tait, for plaintiff in error. 
J. F. Fitch, B. F. Jacobs, and Wilmon Tucker, for défendant in 
error. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

GILBERT, Circuit Judge (after stating the facts as above). It is 
contended that the court erred in permitting two witnesses for the 
défendant in error to testify to facts tending to show that the unusual 
current of electricity which caused the explosion of the fuse was creat- 
ed by a wire Connecting two of the coaches of the train, which was 
pulled out of its coupling, and thereupon fell and came in contact with 
the hose hanger and grounded the current. It is urged that this évi- 
dence was inadmissible for the reason that the only ground of négli- 
gence alleged in the complaint was négligence in placing the fuse in 
the position in the car in which it was, and that it was not alleged that 
the pulling out of the Connecting wire between the trains resulted 
from any négligence of the plaintiff in error. In other words, the 
contention is that the défendant in error, having alleged one spécifie 
act of négligence, was allowed to introduce évidence of another act 
of négligence not alleged in his complaint. The plaintiff in error was 
using a fuse which was so made as to explode upon the sudden irrup- 
tion of a strong electric current. The négligence charged was the act 
of placing the fuse and leaving it unprotected in a position where it 
was dangerous to the motorman, whereas it could hâve been so placed 
as to avoid such danger. It was to show how it occurred that a cur- 
rent of sufficient force to cause the explosion came to the fuse that 
the évidence was introduced, not to show an act of négligence on the 
part of the plaintiff in errpr. 
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While it may not hâve been necessary to adduce such évidence, 
there can be no question that it was admissible as showing the circum- 
stances under which the accident occurred. That the current might in 
thé prdihary opération of a train become short-circuited was a contin- 
gency likely to occur, and it was probably one that could not in the 
exercise of due care hâve been anticipated or prevented. Certainly it 
cannot be said, under the circumstances shown in this particular in- 
stance, that the pulling out of the wire was the resuit of négligence on 
the part of , the plaintiff in error, and there is no suggestion in the 
record that it was. The évidence was that it occurred by reason of a 
screw in the coupling becoming loose. The pulling out of the wire 
in the manner in which it occurred was one of perhaps several contin- 
gencies that might arise to produce a current sufficient to explode the 
fuse. In fact, the fuse 'was placed there for the purpose of being ex- 
ploded. Its office was to explode and thereby eut off a current of 
dangerous intensity. The court, in charging the jury, held them strict- 
ly to the considération of the spécifie act of négligence charged in the 
complaint, and instructed them that the cause of action was grounded 
upon négligence of ' the plaintiff in error in placing the fuse without 
properly guârding it so, that it coûld nbt injure the motorman in the 
case of an explosion, and told them that the burden of proof was upon 
the plaintiff in the action "to prove that the défendant was négligent 
as alleged— that the fuse was improperly placed ;. that it could hâve 
been placed in a différent situation, where it would not hâve been a 
menace to the motorman." The plaintiff in error points to the fact 
that in the course of the charge the court said that the plaintiff must 
show by the ptepo'ndefanee of the évidence "that the défendant was, 
as a matter of fact, guilty of some act or acts of négligence which 
constituted a proximate cause of the injury," and also said, "If you 
find from' a prépondérance of the: évidence that the défendant did not 
use such safe and adéquate appliances, or that the défendant did not 
protect the appliances furnishéd in a safe and adéquate manner, 
* .* * yo'ur verdict must be for the plaintiff" ; but this languagë 
cannot be constrUed, and cOUld not hâve been understood by the jury, 
as referring ; to any othër act of négligence or to any other appliance 
than that which was specifically referred to in the complaint, for the 
court followed those instructions with fiirther instructions confining 
the attention of the jury to the issue in the case, which was whether the 
fuse was in fact dangerous to the motorman in the place where it was 
located, and could -hâve been so located as not to be dangerous. It is 
true that, where the spécifie acts constituting the négligence are al- 
leged, évidence of other acts of négligence is not admissible. The 
plaintiff in error cites appropriate cases in support of that rule. But 
it is also true-that, "under allégations of the particular acts constituting 
the négligence, proof of ail incidental facts and circumstances that 
fairly tend to establish the négligence of the primary acts charged is 
admissible," 29 Cyc. 584. This doctrine is well sustained by the déci- 
sions. Thus, in a case where the négligence was alleged to consist in 
placing, keeping, upholding, and managing a certain gangway upon 
and against â doCfr; opening, or entrânee to a warehouse, évidence that 
there were no fastenings to retain the gangway in an upright position 
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was held admissible, the cause of the action being the falling of the 
gangway, causing the plaintiffs injury. Morton v. O'Connor, 85 111. 
App. 273. In Lucas v. Wattles, 49 Mich. 380, 13 N. W. 782, Judge 
Cooley said: 

"When the défendant is notified with what négligence he is charged, lie is 
thereby informed that the circumstances which tend to show that he was or 
was not wanting in due care In that particular will be in issu* ; and he nrnst 
be prepared with évidence respecting thein." 

In Railroad Co. v. Chinsky, 92 111. App. 50, where the négligence 
charged was the négligent running of an engine without warning at a 
crossing, the court held it was entirely proper to allow proof that 
there were no gâtes at the crossing, for the purpose of showing the 
physical conditions and surroundings of the place where the accident 
occurred. In C. I. R. R. Co. v. Lane, 130 111. 116, 22 N. E- 513, in a 
similar case, the court permitted évidence to show that there was no 
flagman at the crossing, although there was no ordinance requiring 
that a flagman be placed there. The proof was admitted to show the 
jury the existing circumstances attendant upon the alleged injury. Of 
similar import is North Chicago St. Ry. Co. v. Cotton, 140 111. 486, 
29 N. E. 899. In South Chicago St. Ry. Co. v. Purvis, 193 111. 454, 
61 N. E. 1046, the négligence charged was that the défendant care- 
lessly and recklessly moved its street car in approaching a certain 
avenue. Evidence that the brake and controller were out of repair 
was' held admissible as bearing on the question of the manner in which 
the car should hâve been run when approaching the avenue. 

Error is assigned to the admission of the testimony of a witness 
who testified as an electrical expert to the effect that the fuse was 
placed in a dangerous position. The testimony must hâve involved a 
knowledge on the part of the witness of the degree of intensity with 
which such a fuse would explode and the volume of the attendant 
electric flash, which would hâve been within the proper province of 
expert testimony; but conceding that the question was one of which 
the jury were compétent to judge without the aid of expert évidence, 
we are of the opinion that the admission of such testimony was not 
réversible error. The rule is that where the jury, upon the undisputed 
évidence, must hâve reached the same conclusion as the expert witness, 
or where the évidence so admitted is on a point on which the jury 
are entirely compétent to décide in accordance with the gênerai ex- 
périence, its admission will, upon appeal, be regarded no ground for 
reversing the judgment. 17 Cyc. 60, and cases there cited. 

It is contended that the trial court erred in excluding évidence offer- 
ed on behalf of the plaintiff in error to show that at the time of the 
accident the défendant in error had a policy of accident insurance 
which under its terms provided that the insurance Company should be 
liable to the insured, in case of permanent disability arising from such 
an accident, for 12 months' total disability, and that 2 months after 
the accident the défendant in error freely and voluntarily settled with 
the company, and released and discharged it from liability under the 
policy, on account of the injury to his eyes, in considération of the 
payment by the company of a sum equal to what he would be entitled 
to receive under said policy for 4 months' total disability and 2 months' 
1G8 F.— 14 
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partial disâbility. It is claimed that this évidence' was admissible as 
ténding to show that the injury was not so serious as it was alleged 
tp'be in the complaint. It is true that, if the défendant in error in his 
settlement with the insurance company made admission of any f act 
whicb would tend to contradict the allégations of his complaint, évi- 
dence thereof would hâve been properly admissible. The complaint, 
which was filed nëarly 4 months .after the accident, alleged, in sub- 
stance, that the défendant in error was rendered blind for a long 
period of time, and that after weeeks of intense suffering and mental 
agony, and after treatment by the best specialists known to médical 
science, his sight had been partially restored, but that he was advised 
that his sight might hever be better, and that there was danger of his 
total blindriess as the resuit of such injury to his eyes. It must be 
apparent that a settlement made 2 months after the accident on the 
terms of the offered proôf could hâve absolutely no probative value 
as tehding to contradict in any degree the averments of the complaint. 
Such a settlement was no admission of any f act, and we find no error 
in its exclusion by the trial court. 

Error is assigned to the instruction to the jury on the subject of the. 
assumption of risk. The court said: 

"To maire a complète and valid défense on that ground, It should be proved 
by a fair prépondérance of the évidence that the plaintif? himself was inform- 
eà as to the risk there was — the nature of the danger in which he was placed 
l'or work, with that fuse located as it was. * * * The law does not under 
any circumstances exact of him the use of diligence in ascertaining such de- 
fects, but charges him with knowledge of such only as are open to his obser- 
vation ; beyond that he has the right to assume, without inquiry or investiga- 
tion, that his employer has discharged his duty of . furnishing him with safe 
and proper instruments and appliances." 

If thèse instructions were open to objection, the error therein was 
fully cured by the remainder of the instructions on the same subject, 
in which the court said : 

"He is chargeable with the assumption of the risks that were necessarily 
incident to the employment, and with the assumption of risks which he knew 
about, of which he had knowledge — actual knowledge — and also with the as- 
sumption of risks which. were obvious and which should hâve been known to 
him, if he had been vigilant and alert for his own sake. If the fuse was 
placed in a situation where it would injure him by its explosion, and there was 
négligence on the part of the défendant in plaeing it there, the question then to 
be decided is whether tbe plaintiff himself knew that it was liable to explode 
and flash in his eye and do him injury. If he had that knowledge, it should 
be considered that he assumed ail the risk, and he is not entitled to compensa- 
tion by reason of the injury which he suffered." 

We find no error for which the judgment should be reversed. It is 
accordingly affirmed. 

ROSS, Circuit Judge (dissenting). I am unable to agrée to the 
judgment in this case. As stated in the opinion, the sole négligence 
alleged in the complaint was the improper and unnecessary plaeing by 
the défendant company of the fuse in the front part of the motorman's. 
cab, at a height about as high as the motorman's face, and in a position 
of great danger to the motorman while engaged in the opération' of 
the car. It appears from the record that on the trial the plaintiff was 
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permitted, over the objection and exceptions of the défendant, to show 
by the witnesses Paulson and Owens that the défendant company was 
négligent in having a loose screw in the coupling, by reason of which 
one end of the wires dropped down and came in contact with the hose- 
hanger, thereby grounding the electric current and causing the explo- 
sion which injured the plaintiff. Permitting one of the screws in the 
coupling to be loose was a separate and distinct act of négligence from 
that alleged, having no connection whatever with the placing of the 
fuse in the proper place in the car. That a plaintiff cannot allège one 
cause of action and recover upon another is, according to my under- 
standing, well-established law; one of the reasons for which is that 
the défendant is entitled to be informed of the précise ground upon 
which the plaintiff seeks to recover, in order to prépare his défense. 
Not only may the introduction in this case of the improper proof of 
négligence, not alleged, hâve injuriously affected the défendant, but it 
very likely did do so, in view of that part of the instructions of the trial 
court in which the jury was told that before it could render a verdict 
for the plaintiff it must find from a fair prépondérance of the évidence 
"that défendant was, as a matter of fact, guilty of some actor acts 
of négligence which constituted a proximate cause of the injury re- 
ceived by plaintiff, if you believe he was injured." "Some act or acts" 
of négligence might very readily hâve been understood by the jury 
as including the loose screw in the coupling which Paulson and Owens 
testified in their opinion caused the explosion complained of. 

In respect to the défense of an assumption of risks by the plaintiff, 
set up by the défendant, the court instructed the jury as follows: 

"It will be for the jury to consider the facts as proved by a fair prépondér- 
ance of the évidence, and détermine whetlier that défense has been sustained 
or not. To make a complète and valid défense on that ground. it should be 
proved by a fair prépondérance of the évidence that the plaintiff himself was 
infornied as to the risk there was — the nature of the danger in which he was 
placed for work with that fuse located as it was. He is chargeable with the 
assumption of the risks that were necessarily incident to the employnient, and 
with the assumption of risks which he knew about, of which he had knowledge 
— actual knowledge — and also with the assumption of risks which were ob- 
vious and which should hâve been known to him, if he had been vigilant and 
alert for his own sake. If the fuse was placed in a situation where it would 
injure him by its explosion, and there was négligence on the part of the de- 
fendant in placing it there, the question then to be decided is whether the 
plaintiff himself knew that it was liable to explode and flash in his eyes and 
do him injury. If he had that knowledge it should be considered that he as- 
sumed ail the risk, and he is not entitled to compensation by reason of the in- 
jury which he suffered." 

Upon the same subject the court also gave this instruction: 

"The défendant in this case has pleaded that the plaintiff assumed the risk 
attending the injuries received. You are instructed that the burden of proof 
is upon the défendant to establish this, as well as every other affirmative al- 
légation pleaded by the défendant. Without considering the question whether 
the rule charges an employé with knowledge of defects, except with regard 
to such appliances or instruments as he is engaged himself in using, I think 
it is sufficient to say that the law does not under any circumstances exact of 
him the use of diligence in ascertaining such defects, but charges him with 
knowledge of such only as are open to his observation ; beyond that he has the 
right to assume, without inquiry or investigation, that his employer had dis- 
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charged his duty of furnishing him with saie and proper instruments and ap- 
pliances." , . 

From the foregoing it will be seen that the trial court, in more than 
one place, in effect distinctly instructed the jury that, if the défendant 
negligently placed the fuse where it did, there was no assumption of 
risk by the plaintiff, unless he knew the fuse was liable to explode and 
do him injury. In another place the jury was told that the plaintiff 
was chafgeable "with the assumption of the risks which he knew about, 
of which he had knowledge— -actual' knowledge — and also with the 
assumption of risks Which were obvious and which should hâve bëen 
known to him, if he had been vigilant and alert for his ôwn sake." 

In my opinion, the instructions are inconsistent, as well as errone- 
ous. In ohe respect they are too favorable to the défendant, fof I do 
not understànd that it is essential that a plaintif? shall be "vigilant" or 
"alert" to discover risks, .but that the la w is thât, to'justify a findirig 
that an employé assumed the risks of his employaient, it îs not essen- 
tial that he shall hâve had absolute knowledge of such risks, if they 
were such that an ordinarily prudent man in his situation, by the 
exercise of reasonable ànd ordinary prudence, would hâve known of 
theml Choctaw O. G. & R. Co. v. Holloway, 114 Fed. 458-i60, 
52 C.'C. A. 260; 26 Cyc. 1196-1203,, and numerous cases there cited. 
' For the reasons stated, I respectfully dissent from the judgment hère 
given.'' ''' ; ' : .'"''' 



, STL PAUL FIRE & MAEINB INS. 00. v. BALFOUR et al.. ; i ■■•■■>. 
(Circuit Court of Appeals, Ninth Oircuit. February 23, 1900.) 
• '' No. 1,52,6. 

1. Ctjstoms and Usages (| 15*)— Construction- of Contbact — Evidence to 

Âid Constbuotion. " ' ...... 

On application of plaintiff s, défendant delivered to them a mémorandum 
with a "rider" attached which certified that défendant had insured them. 
"under poliey No. 7522" against war risks only on a flour cargo shlpped 
from Portland, Or., £g Japanese ports on the steaniship Arabia. In fact, 
no poliey numbered 7,522 or otherwise was execute.d to. plaintilïs. Hcld, 
that there was a latent ambiguity in the mémorandum as it read, with its 
référence to the poliey, which it was compétent to explain by paroi, and 
that évidence. was admissible to show a custom in such cases that the 
standard form of poliey in use by the insurance Company was understood 
to be referred to and to be a part of the contract, being retained by the 
comp'aiiy in its office, such évidence not being inconsistent with the writing. 

[Ed. Note. — For other cases, see Customs and Usages, Cent. Dig. §§ 30- 
33 ; Dec. Dig. § 15 ;» Evidence, Cent. Dig. §§ 1945-1952.] 

2. Insurance (§ 669*) — Action on Polic* — Instructions — Avoidancb fob 

concealment. 

In an action on a marine insurance poliey, the instructions, taken as a 
whole, MIA te state the correct rule as to conoealment by the insured 
which would avoid the contract. 

[Ed. Note. — For othër cases, see Insurance, Dec. Dig. § 6G9.*] 

In Error to the Circuit Court of the United States for the Northern 
District of Câlifornia. ' 

•For other cases see same topic & I'number in Ûec. & Am. Digs. 1907 to date, & Rep'r Indexes 



ST. PAUL FIÎtE & MARINE INS. CO. V. BALFOUB. 213 

Milton Andros and F. R. Wall, for plaintiff in error. 
Nathan H. Frank, for défendants in error. 

Before GILBERT and ROSS, Circuit Judges, and DE HAVEN, 
District Judge. 

DE HAVEN, District Judge. This case is before us on a writ of 
error, and the action is one which was brought by the défendants in 
error (who for greater convenience will be hereafter, in this opinion, 
referred to as plaintiffs) to recover from the plaintiff in error (here- 
inafter called the défendant) the sum of $G,100 on a gênerai policy of 
marine insurance. 

The complaint contains two causes of action: One to recover $4,- 
350, on account di the alleged loss of 5,000 sacks of flour carried by 
the German ship Arabia on a voyage from Portland, Or., to Kobe, 
Japan; the other to recover $1,750, on account of alleged loss of 2,000 
sacks of flour shipped on the same vessel, on the same voyage, from 
Portland, and to be carried to Nagasaki, Japan. 

The complaint, in stating each cause of action, allèges that the in- 
surance was "on account of concerned" and was on flour "lost or not 
lost," and that in case of loss the amount for which the same was 
insured was to be paid to the order of the plaintiffs ; that the contract 
of insurance was made in San Francisco, Cal., on July 23, 1904, and 
was against "war risks" only; that the Arabia and her cargo were 
captured ofï the east coast of Japan on July 22, 1904, by a Russian 
vessel of war, and taken into a Russian port, where the cargo was 
condemned, under the authority of the Russian government, and con- 
fiscated as contraband of war; that thereafter, on August 10, 1904, 
the plaintiffs, acting for the owners of said cargo, abandoned it to de- 
fendant ; that Jardine, Matheson & Co., were the owners of the flour 
at the time of effecting the insurance, and at the time of its seizure and 
condemnation. 

The défendant, in its answer to each alleged cause of action, denied 
that the insurance was "on account of concerned" or on flour "lost or 
not lost," or that it ever made any insurance at ail upon the flour re- 
ferred to in the complaint, except such as is contained in a written 
contract, a copy of which was attached to the answer as an exhibit, 
and which will be hereinafter more particularly referred to; and, as 
affirmative défenses, the défendant alleged : 

First. That, at the time of the exécution of the contract referred to, 
the plaintiffs represented that the Arabia, with the flour on board, was 
then on the voyage from Portland to Kobe and Nagasaki ; that this 
représentation was false in f act ; and that, when made, the Arabia and 
her cargo had been captured by a war vessel of Russia, and was no 
longer proceeding on said voyage. 

Second. That when the contract of insurance was made there was 
a material concealment on the part of the plaintiffs, in that they had 
knowledge of a rumor current in Portland to the effect that the Arabia 
and her cargo had been captured, and failed to communicate this ru- 
mor to the défendant. 
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The action was tried by the court with a jury, and resulted in a 
verdict and judgment for the plaintiff for the amount sued for. 

1. The plaintiffs upon the trial offered évidence which tended to 
show the following facts : On July 23, 1904, the plaintiffs made ap- 
plication to the défendant, at San Francisco, for insurance upon the 
cargo of flour carried by the Arabia upon the voyage referred to in 
the complaint; the insurance to cover the risks of capture, seizure, 
and détention in conséquence of hostilities or warlike opérations. The 
Arabia sailed on this voyage, 20 days before the application for in- 
surance was made, and the défendant was informed of this fact, and 
of the further fact that plaintiffs were effecting the insurance for the 
owners of the cargo. The risk was accepted, the amount of the premi- 
um agreed upon, and the défendant, at the same time, delivered to 
plaintiffs the following mémorandum, which is set out in the answer 
of défendant, and therein alleged to be the only contract entered into 
by the plaintiffs and défendant: 

"No. 7522. $0100. 

"St. Paul Fire & Marine Insurance Company, M. C. Harrison & Co., General 
Agents, San Francisco. 

"San Francisco, July 23, 1904. 

"This certifies that on the 23rd day of July, 1904, tins Company insured 
Bàlfour, Guthrie & Co., urider policy No. 7522, the sum of sixty-oue hundred 

dollars, on flour Kobe $4,350, Nagasaki, $1,750, valued at $- shipped on 

board the S. S. Arabia; at and from Portland, to Kobe and Nagasaki. Loss, 
if any, payable to the order of Balfour. Guthrie & Co., on surrender of this 
certiflcate properly endorsed. 

"In the event of any loss herèunder, it is requested that notice be given im- 
mediately to the gênerai agents of this company. 

"M. C. Harrison & Co., General Agents. 

"War risks as per clause attacher. 

"This policy only to cover the risk of capture, seizure, and détention, and 
the conséquence thereof, or any attempt thereat, piracy excepted, and also 
from the conséquence of hostilities or warlike opérations whether before or 
af ter déclaration of war." 

The clause relating to war risks was upon a slip or "rider" attached 
to the ceftificate. f 

This was the only writing delivered by défendant to plaintiffs as 
évidence of the contract made between them, and plaintiffs did not at 
that time hâve a policy of insurance in the défendant company, num- 
bered 7,522, or any policy in that company. 

There was also évidence tending to show that Jardine, Matheson & 
Co., were the owners of the flour insured, and it was not disputed that 
the Arabia with her cargo was captured by a Russian war vessel on 
July 22, 1904, and condemned as contraband of war by the Russian 
government. 

In view of the issues made by the pleadings, it was incumbent upon 
the plaintiffs to prove the contract of insurance, alleged in the com- 
plaint; that is, that the contract was "on account of concerned," and 
upon flour "lost or not lost," on the voyage described in the complaint; 
and for the purpose of prbving thèse facts the court, in addition to the 
matters above stated, permitted the plaintiffs to introduce évidence 
to the effect that at the date of the certiflcate, above set out, it was 
the custom of insurance companies in the city of San Francisco to 
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issue such certificates as a matter of convenience, and that certificates 
in that form were understood by those engaged in the business of in- 
surance to be based upon a policy, in the usual form of policies of the 
company issuing the certificate, and on file in the office of the Com- 
pany, or in the hands of the person to whom the certificate was given ; 
or, in the language of one of the witnesses, "every certificate of that 
character refers to a policy either on file in the office or in the hands 
of the insured." 

Evidence was also introduced by the plaintiffs which tended to show 
that the form of the policy of insurance on cargo, which was in gênerai 
use by the défendant, in San Francisco on July 23, 1907, contained 
stipulations insuring not only the person applying for the policy, but 
"every other person and persons to whom the subject-matter of this 
policy does make or shall appertain in part or in ail," and " * * * 
that such insurance shall be and is an insurance (lost or not lost) at 
and from" designated ports. 

The défendant objected to the admission of this évidence on the 
gênerai ground that it tended to contradict and add to the terms of 
the contract contained in the certificate above set out, and the action 
of the court in admitting it is assigned as error. 

It is certainly a settled rule of évidence that when a vvriting is ap- 
oarently complète on its face, when it spécifies the contractual obliga- 
tions of both parties, and does not appear to leave any terms unprovid- 
ed for, it cannot be added to or contradicted by paroi évidence. Har- 
rison v. McCormick, 89 Cal. 327, 26 Pac. 830, 23 Am. St. Rep. 469 ; 
Thomas v. Scutt, 127 N. Y. 137, 27 N. E. 961; Naumberg v. Young, 
44 N. J. Law, 331, 43 Am. Rep. 380. 

In Harrison v. McCormick, 89 Cal. 327, 26 Pac. 830, 23 Am. St. 
Rep. 469, it is said : 

"The question whether a writing is upon its face a completed expression of 
the agreement of the parties is one of law for the court, aud the mie which 
goverus the court in its détermination has been well settled as follows: 'if 
it imports on its face to be a complète expression of the whole agreement— 
that is, contains such lauguage as imports a complète légal obligation— it is 
to be presumed that the parties hâve introduced into it every material item 
and term ; and paroi évidence cannot be admitted to add another terni to the 
agreement, although the writing contains notniiig on the particular one to 
which the paroi évidence is direeted.' " 

The rule implies, and the courts hold, that paroi évidence is not to 
be excluded when the writing evidently does not express the whole 
agreement. Thus in Naumberg v. Young, 44 N. J. Law, 338, 43 Am. 
Rep. 385, the court said : 

"Undoubtedly this rule of évidence présupposes that the parties intendcd to 
hâve the terms of their agreement embraced in the written contract. If it was 
designed that the written contract should contnin only a portion of the terms 
mutually agreed upon, and that the rest should remain in paroi, the parties 
hâve not put themselves under the protection of the rule." 

An inspection of the certificate relied upon by the défendant in this 
case plainly shows that it falls within the class of writings which may 
be supplemented by paroi évidence, not inconsistent with its terms, for 
the purpose of showing the entire agreement between the parties. It 
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is a written mémorandum contaîning an admission upon the part of 
the défendant that it had entered into a contract of insurance with the 
plaintifïs for the purpose of insuring the property therein described 
against war risks "under policy No. 7522." 

The certifïcate upon its face refers to another writing for a more 
complète statement of the terms of the contract of insurance, and paroi 
évidence is necessary to identify this writing. Redd v. Murry, 95 Cal. 
48, 24 Pac. 841, 30 Pac. 132. 

The words "under policy No. 7522" were evidently inserted with 
care, and cannot be rejected as surplusage; certainly the défendant, 
having delivered the certincate, is estopped from asserting that they 
are meaningless; and it having been shown, in accordance with the 
contention of the défendant, that it never, in fact, executed to plain- 
tifïs a formai policy of insurance numbered 7,522, of any policy, it 
was proper to admit évidence showing that by the custom and usage 
of insurance companies such words inserted in a certincate like that 
under considération hère do not necessarily refer to an executed pol- 
icy ; that when the insured was not, at the time, the holder of a policy 
thus described, thèse words are understood by those engaged in the 
business of insurance to refer to a standard form of policy in use by 
the insurance Company issuing the certifïcate, and retained in the of- 
fice of the company. This évidence was proper for the purpose of 
removing what otherwise would be a latent ambiguity in the certifïcate, 
an ambiguity raised by the paroi évidence showing that défendant 
never, in fact, executed any formai policy to plaintifïs. "A latent 
ambiguity arises when the writing upon its face appears clear and 
unambiguous, but there^ is some collatéral ' mattçr which makes the 
meaning uncërtain. And it is so well established as to be beyond ail 
possible dispute that paroi or other extrinsic évidence is always admis- 
sible to explain a latent ambiguity in any written instrument. The 
reason given for the rule.is that, as the ambiguity is raised by extrinsic 
évidence, the same kind of évidence must be admitted to remove it." 
17 Cyc. 676. 

We fully agrée with counsel for défendant that in those cases in 
which paroi évidence is admitted, in connection with a writing, the 
paroi évidence must be consistent with and not contradictory of the 
written instrument. Thomas v. Scutt, 127 N. Y. 137, 27 N. E. 961 ; 
The Alida, Abb. Adm. 173 ; Id., Fed. Cas. No. 200. 

The évidence admitted upon the trial does not contravene that rule. 
The fact that in defendant's standard form of policy war risks are 
excluded, while in the mémorandum clause attached to the certincate 
such risks are covered, does not raise a conflict between the certincate 
and the policy, because the certincate and policy are to be read togeth- 
er, as if the certifïcate, with its war risk clause, were actually attached 
to the policy, in which case the mémorandum clause would be con- 
strued as a modification of the policy. Indeed, the form of policy 
admitted in évidence, itself, provides that "ail clauses annexed hereto 
or stamped hereon, shall control other printed conditions inconsistent 
with the same." 
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2. Upon the question of concealment the court instructed the jury : 

"A neglect to communicate that which a party to a contract of insurance 
knows and ought to communicate is called a concealment. A concealment, 
whether intentional or unintentional, entitles the injured party to rescind a 
contract of insurance." 

"The applicant for insurance must disclose not merely facts of which he 
has actual knovvledge, but such intelligence as he may hâve received from oth- 
ers, which, if communicated to the insurer, would tend to détermine hini either 
to décline the risk, or to ask a higher premium for accepting it; and this is 
the rule though the intelligence ultimately proves erroneous. 

"Any fact is material to an underwriter which, if communicated to him, 
might induce him to refuse the insurance altogether, or not to effect it except 
at a higher premium. 

• * * * * *' * * * * * * 

"It is immaterial whether the omission to communicate a material fact 
arises from intention, indifférence, or mistake, or from it not heing présent 
to the mind of the party who should communicate it that the fact was one 
which it was material to make known ; the conséquences will be the same ; that 
is, the injured party thereby becomes entitled to rescind the contract." 

And then in a subséquent part of the charge the court used this lan- 
guage : 

"In whatever aspect the question of concealment may be presented, it is 
obviously, at last, no more than the simple question, hâve thèse underwriters 
been entrapped or imposed upon or seduced into a contract, of the force, ex- 
tent, or incidents of which a compétent understanding cannot be imputed to 
them?" 

It is urged, in behalf of the défendant, that the giving of this last 
instruction was error; that it is in direct conflict with the previous 
instructions given by the court, and "most strongly conyeyed the im- 
pression to the jury that a fraud in fact must be contemplated by the 
assured." 

We do not think that, when read in connection with other parts of 
the charge, this instruction will bear the construction placed upon it 
by the défendant. It is directed entirely to the effect of the alleged 
concealment upon the mind of the insurer, and the jury were told, 
in effect, to consider whether by reason of such concealment the de- 
fendant was led or caused to make the contract sued on ; that is, led 
to make a contract which it would not hâve made if there had been 
no concealment by plaintiffs. The instruction, is a restatement in some- 
what ambiguous language of that which had been before clearly stated 
to the jury ; and it seems very clear to us that the jury could not hâve 
understood from it that they must find that plaintif! was guilty of 
actual fràud in effecting the insurance in order to justify them in 
returning a verdict for the défendant, in the face of the statement of 
the court made more than once in other parts of the charge: 

"That a concealment, whether intentional or unintentional, entitles the in- 
jured party to rescind the contract of insurance," and that "it is immaterial 
whether the omission to communicate a material fact arises from intention, 
indifférence, or mistake, or from it not being présent, to the mind of the party 
who should communicate it that the fact was one which it was material to 
make known." 
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3. Thèré'are othër assignrrierïts of error, âll of tvhich we hâve fully 
considered, but do not deem necessary to discuss. We find no error 
in the record. 

Judgment affirmed. 



BRUNER et al. v. KANSAS MOLINE PLOW CO. 

(Circuit Court of Appeals, Eighth Circuit. March 22, 1900.) 

' No. 2,810. 

corporations (§ g42*)— foreign corporations— sale op goods by solicitor 
and Delivery THereof in State or Territory by Foreign Corporation 
Not "Doing Business" Thebein. 

The sale of goods in a state- or territory by a foreign corporation by 
means of a solicita», the delivery of the mercbandise thereunder, and the 
collection of the priée, do not constitute doing or carrying ou business 
within such a state or territory within the true nieaning of foreign cor- 
poration statutes prescribing the conditions of doing business: in such states 
or territories. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 2520-2527;- 
Dec. Dig. §, 642.* ,. 

For other définitions, see Words and Phrases, Vol. 3, pp. 2155-21G0 ; vol.. 
8, pp. 7640-7641. 

Foreign corporations doing business in state. see notes to Wagner t. J. 
& G. Meakin, Limited, 33 C. C. A. 585; Animons v. Brunswick-Balke-Col- 
lender Co., 72 C. C. A. 022.] 

(Syllabus % the Court.) 

In Error to the Suprême Court of the State of Oklahoma. 
For opinion below-see 104 S. W. 816. 

Williarn I. 1 Gilbert and Edward H. Bond, for plaintiff s in error. 
Frank H; Heskett and Eugène Ë. Morris, for défendant in èrror. 

Before SANBORN and ÀDAMsl Circuit Judges, and RINER, 
District Judge. 

SANBOR.N, Circuit Judge. On March 18, 1903, the défendants 
below, who were partners in business at Waurika, in the territory of 
Oklahoma, nlâde a writteri contract with the Kansas Moline Plow 
Company, à corporation of the state of Illinois, to purchase of it 
certain agricultural implements for the sum of $1,223.21. The plow 
company agreed by the written contract to deliver thèse goods by way 
of Rock Island, to the défendants, marked with their firm name, at the 
plaintifFs warehouse in Kansas City, in the state of Missouri. It 
delivered the property, but the défendants never paid for it. In an 
action for the price of the goods thé trial court rendered a judgment 
for the plow company, that judgment was affirmed by the Court of 
Appeals of the Indian Territory, and the défendants sued out their 
writ of error to, reverse the judgments. 

The first spécification of errq>r j is that the trial court unlawfully de- 
nied a motion to change the venue of the action. Section 3556 of thé 
Annotated Statutes of the Indian Territory of 1899 provided that any 
party might obtain a change of venue, by a motion, upon a pétition 

*For other oases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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verified by him and supported by the affidavits of two crédible per- 
sons, stating that he verily believed that he could not obtain a fair and 
impartial trial in the division in which the action was pending on ac- 
count of undue préjudice against him, or his cause, or défense, in that 
division. The contention of counsel for the défendants below is that 
the court violated this statute in the ruling of which complaint is hère 
made. But this position is untenable, because no pétition of the char- 
acter prescribed by this statute was presented to that court. Nothing 
was filed but a verified motion, which contained no statement that the 
party who subscribed the oath beneath it verily believed that he could 
not obtain a fair and impartial trial in the division where the action 
was pending and the affidavits of two persons in support of this veri- 
fied motion. The position of counsel is also untenable, because the 
testimony of the two supporting witnesses, which appears in the rec- 
ord, fails to convince that they were crédible persons. It demonstrates 
that they were ignorant of the facts concerning which they testified, 
and thaf they knew nothing about the préjudice which in their af- 
fidavits they stated that they believed existed. The motion to change 
the venue was rightly denied. 

The trial court declined to permit the défendants to testify whatsea- 
son the implements were bought for, and what time the salesman of 
the plaintiff said, when he obtained the contract, would be required for 
the goods to reach Kansas City and Waurika, and whether or not they 
were ail received in the first shipment. Thèse rulings are challenged 
for the purpose of establishing the défense that the goods were not 
delivered in time ; but the admission of the proffered testimony would 
hâve been fatal error, because the written contract expressly provided 
that the plaintiff should deliver the goods, via Rock Island, at Kansas 
City, at once; that the priées, terms, and implements were for the sea- 
son ending July, 1903 ; and that the written contract contained ail the 
agreements and conditions, verbal or otherwise, that should be recog- 
nized by either party. In view of this written agreement, it was im- 
material when the goods arrived at Waurika, or whether or not they 
were received in one or more shipments, or what the représentations or 
statements of the parties were in the negotiations at the time of the 
agreements ; for no f raud was pleaded, and those représentations were 
merged in the written contract. 

The défendants claimed that a portion of the goods, for the price 
of which this action was commenced, were sold in the Indian Terri- 
tory, and a portion in the territory of Oklahoma. Act Cong. Feb. 18, 
1901, c. 379, 31 Stat. 794, 795, provided that, before any foreign 
corporation should begin to carry on business in the Indian Terri- 
tory, it should appoint an agent in that territory upon whom service 
of summons and other process against it might be made, and declared 
that if such a corporation failed so to do ail its contracts with citizens 
and résidents of that territory should be void. There was a similar, 
but less drastic, statute in the territory of Oklahoma (St. Okl. 1893, 
§§ 1167, 1169), and a failure of the plaintiff to comply with either. 
The défendants insist that the contract of sale upon which this ac- 
tion is based was illégal and void, because violative of thèse statutes, 
and that for this reason the court erred when it instructed the jury 
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to return a verdict upoh it for the plaintifï. But there is no évidence 
;in. this record that the plaintifï ever did any other act in thèse terri- 
tories than to make the sale and delivery of thèse goods and the at- 
tempt to collect their price, and the sale of gôods in a state or terri- 
tory by a foreign corporation, by means of a soliciter, the delivery of 
the; merchandise therein, and the collection of the purchase price, do 
not constitute doing or -carrying on business within sûch a state or 
territory within the me^ning -of statutes prescribing conditions under 
which foreign corporations may do business therein. Ammons v. 
Brunswick-Balke-Collender Co., 72 C. C. A. 614, 141 Fed. 570; Coop- 
: er, Mfg. Co. v. Ferguson, 113 U. S. 727, 5 Sup. Ct. 739, 28 L. Ed. 
1137; Fritts v. Palmer, 132 U, S. 282, 287, 10 Sup. Ct. 93, 33 L. Ed. 
317 ;.Wagrter v. J. & G. Meakin, Ltd., 33 C. C. A. 577, 589, 92 Fed. 76 ; 
Butler Bros. Shoe Go. v. United States Rubber Co., 84 C. C. A. 167, 
184, 185, 186, 156 Fed. 1, 18, 19, 20; Dunlop v. Mercer, 86 C. C. A. 
435, 446, 156 Fed. .545, &56 ; Toledo Commercial Co. v. Glen Mfg. Co., 
55 Ohio St. 217, 45 N.E. 197; Wilcox Cordage & Supply Co. v. 
Mosher, 114 Mich. 64; 73N. W. 117; Brush Company v. Addickes, 19 
Mise. Rep. 36, 42 N. Y. Supp. 871. i ■ ' 

It is assigned as error that the court refused to permit one of the 
défendants, who had testified that he had tried to use one of the 
plows which the plaintifï sold them and could not make it operate, 
to testify what it would hâve been worth if it had been as ordered. 
But before this ruling was made he had testified that he did not know 
what the différence in value was between the plow that the défend- 
ants ordered and the plow that they received. Hé subsequently testi- 
fied that he did not know. the value of the plow as ordered, and the 
contract; in, évidence disçlosçd its purchase price. The refusai to per- 
mit a witness to testify of a niatter concerning which he has no knowl- 
edgeis neither erroneous nor prejudicial. 

Another spécification of error is that the court instructed the jury 
to return a verdict for the plaintifï. One of the défendants testified 
that he, with the aid of compétent assistants, thoroughly tried the plow 
which has been heretofore mentioned, that they could' not make it 
operate, that he notified the plaintiff of this fact, that the plaintiff 
f ailed to send an agent to fnake the plow do good work, and failed, to 
send the défendant instructions how to make it do so, and that the 
plow was worthless. This testimony, if true, establishes a breach of> 
an express warpanty of the plaintifï which appears in the written con- 
tract. That contract itself shows that the purchase price which the 
défendants agreed to pay for the plow was $47, and in the absence of 
other évidence the contract isi prima facie proof that this was the val- 
ue of the plow. ! as ordered. A careful examination of ail the évidence 
in the record has convinced that there is no substantial proof therein 
of any other défense to this action, and the resuit is that it was error 
for the court below to withdraw from the jury the évidence of the 
worthlessness of this plow, and in ail other respects its instruction to 
the jury to return a verdict for the plaintifï was right. 

The court permitted the plaintifï to introduce évidence on rebuttal 
to the effect that in May, 1905, some of the défendants had on hand, 
sold to third parties, and the latter paid them for, a few of the plows 
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and cultivators which the plaintiff had sold to the défendants. Conced- 
ing that this ruling vvas erroneous, it could not hâve prejudiced and 
did not préjudice the défendants, because in the absence of that évi- 
dence, the record was such that the plaintiff was entitled to a peremp- 
tory instruction to the jury to returna verdict in its favor for $1,176.21 
and interest. An error without préjudice is no ground for reversai. 

The judgments below must be reversed, and the case must be re- 
manded to the proper court, with instructions to grant a new trial, 
unless the plaintiff below within 30 days shall file in the office of the 
clerk of the court wherein the original judgment is recorded a remit- 
titur of $47 and interest at the rate of 8 per cent, per annum from 
June 1, 1903, to the date of thé judgment, in àll $57.97, and shall 
also file with the clerk of this court within 10 days thereafter a cer- 
tified côpy of the record of such remittitur in the trial court. In case 
such remittitur and certified copy are so filed, the judgment below must 
be affirmed; and it is so ordered. 



HATES v. BARRINGER. 

(Circuit Court of Appeals, Elghth Circuit. March 13, 1909.) 

Ko, 2,773. 

1. Indians (§ 15*) — Real Estate — Restrictions on Disposition— "Aliéna- 

ble" and "Inaliénable" INclude Wïlls. 

The ; words "aliénable" 'and "inaliénable," used to restrict the disposition 
of lands in the Supplemental Agreement with the Chickasaws and Choc- 
taws, (Açt July 1, 1902, c. 1362,, 32 Stat. 642, 643,|§ 12, 15, 16), include dis- 
position by will. 

[Ed. Note. — For other cases, see Indians, Cent. Dig. § 38; Dec. Dig. § 
15.* 

For other définitions, see Words and Phrases, vol. 1, pp. 302-306 ; vol. 
8, p. 7571.] 

2. Indians (§ 15*)— Equity oï Enrolled Membee Befobe Allotment Not DE' 

visable. : ■ ■ 

The right and equity of an enrolled member of the Chickasaw Nation of 
Indians,. who died testate in 1903 before receiving an allotment, to a just 
shâre of the lands of the Chickasaws and Choetaws, was not devisable, and 
the title to the lands subsequently derived therefrom was not affected by 
tne Will. 

[Ed. Note. — For other cases, see Indians, Cent. Dig. § 3S ; Dec. Dig. § 
15.*] 

3. Indians (§ 15*)— Chickasaw Wills and Pbobate by Theie Courts Effec- 

tive Peior to 1906. 

Prïor to March 4, 1906, the Chickasaw Indians had the right to dis- 
pose of their devisable propèrty by wills made in accordance with the laws 
of the "Chickasaws, the proper Chickasaw probate court had jurisdiction 
to probate thèse wills, and its judgments are impervious to collatéral at- 
tack. 

[Ed. Note. — For other cases, see Indians, Cent. Dig. § 38; Dec. Dig. § 
15.*] 
(Syllabus by the Court.) 

•For otber cases sae same topic & § kumbek in Dec. & Am. Digs. 1907 te daîï & Rep'r Indexes 
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' In Error to the United States; Court of Appeals in the ïndian^ Terr 
ritory. 

For opinion below, see 104 S. W. 937. 

Arthur G. Moseley and WJ H. L. Campbell (Joël Terrell and C. 
Porter Johnson, on the brief), for plaintiff in error. 

Clinton A. Galbraith (Thomas D. McKeown, on the brief), for de- 
fendant in error. 

Before SANBORN and ADAMS, Circuit Judges, and RINER, 
District Judge. 

SANBORN, Circuit Judge. In July, 1903, SarahHayes St. John, 
a full-blood Chickasaw ïndian, duly enrolled and entitled to an al- 
lotment under Act June 28, 1898, c. 517, 30 Stat. 495 (the Atoka 
Agreement), and the Supplemental Agreement of Juiy 1, 1902 (32 
Stat. 641, c. 1362), devised ail her property to the plaintiff, ,Ida Hayes, 
and died. Her will was probated and an administrator of her estate 
was appointed by the proper probate court of the Chickasaw Nation 
of Indians. This administrator selected 730 acres of the land of the 
Choctaw and Chickasaw Nations, and thèse lands were allotted to the 
deceased pursuant to section 22 of the Supplemental Agreement. Ida 
Hayes brought an action, of ejectment for this land against the défend- 
ant in possession, and pleaded her title under this will. The courts in 
the ïndian Territory sustained a demurrer to her complaint and dis- 
missedher suit. Hayes v. Barringer (Ind. T.) 104 S. W. 937. 

Prior to March 4, 1906, the Chickasa,w Indians had the right tq dis- 
pose of their devisable property by wills made in accordance with the 
laws of the Chickasaw Nation; the cOunty and probate court of that 
nation for Pontotoc county, in which the will hère irt question was pro- 
bated, had jurisdiction to hear and allow such a will; and the judg- 
ment of thè probate of that will is not open to collatéral attack. Act 
June 7, 1897, c. 3, 30 Stat. 83 (U. S. Comp. St. 1901, p. 1618) ; Act 
June 28, 1898, c. 517, 30 Stat. 495 (Curtis Act) §§ 28, 29; Atoka 
Agreement, 30 Stat. 512; In re Poff's Guardianship (Ind. T.) 103 S. 
W. 765; Gray v. Cofïman, Fed. Cas. No. 5,714; Elliott v. Garvin 
(C. C. A., 8th Circuit) 166 Fed. 278 ; Mehlin v. Ice, 56 Fed. 12, 5 C. C. 
A. 403; Cornells v. Shannon, 63 Fed. 305, 306, 11 C. C. A. 465, 466; 
Buster v. Wright, 135 Fed. 947, 953, 68 C. C. A. 505. 

But was the interest of this Chickasaw ïndian in thèse lands devis- 
able in 1903? At that time thèse were the lands of the Choctaw and 
Chickasaw Nations, held by them, as they held ail their lands, in 
trust for the individual members of their tribes, in the sensé in which 
the public property of représentative governments is held in trust for 
its people. But thèse were public lands, and, while the enrolled mem- 
bers of thèse tribes undoubtedly had a vested équitable right to their 
just shares of them against strangers and f ellow members of their 
tribes, they had no separate or individual right to or equity in any 
of thèse lands which they could maintaïn against the législation of the 
United States or of the ïndian Nations. Stephens v. Cherokee Na- 
tion, 174 U. S. 445, 488, 19 Sup. Ct. 722, 43 L. Ed. 1041; Cherokee Na- 
tion v. Hitchcock, 187 U- S. 294» 23 Sup. Ct. U5, 47 L. Ed. 183 ; Lone 
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Wolf v. Hitchcock, 187 U. S. 553, .23 Sup, Ct. 216, 47 h- Ed. 299 ; Wâl- 
lace v. Adams, 143 Fed. 716, 74 C. C. A. 540; Iyigon v. Johnston (C. C. 
A.) 164 Fed. 670. 

By the Curtis Act (30 Stat. 495), the; Atoka Agreement (30 Stat. 
505), and the Supplemental Agreement (32 Stat. 641), the United 
States and the Choctaw and Chickasaw Nations had agreed and 
enacted that the lands o.f thèse tribes should be allotted and conveyed to 
the enrolled members thereof upon certain conditions and subject to 
certain restrictions upon the disposition thereof which they had lawful- 
ly imposed. The testatrice had been enrolled a member of the Chicka- 
saw Nation, but no lands had been selected or allotted to her when she 
died. The conditions under which she was to secure, hold, and dispose 
of thèse ; lands were : Where an enrolled person died subséquent to 
July 1, 1902, and before receiving his allotment, the lands to which he 
would hâve been entitled, if living, were to be allotted in his name and 
to descend to his "heirs according to the laws of descent and distribu- 
tion as provided in chapter 49 of Mansfield's Digest of the Statutes of 
Arkansas" (Ind. T. Ann. St. 1899, §§ 1820-1843), which chapter by its 
express terms provides for the descent and distribution of the property 
of intestates only. Supplemental Agreement (32 Stat. 643) §22. A 
homestead, consisting of land eqiial in value to 160 acres of average al- 
lotable land, selected by the allottee, "shall be inaliénable during the life- 
time of the allottee, not exceeding twenty-one years from the date of 
the certificate of allotment." Section 12 (32 Stat. 642). The remain- 
der of the land allotted "shall not be aliénable by the allottee, or his 
heirs, at any time before the expiration of the Choctaw and Chickasaw 
gOvernments [which expired Mardi 4, 1906 (30 Stat. 512)], for less 
than its apprâised value," but may be aliénable one-fourth in acreage 
in one year, one-fourth in acreage in three years, and one-half in acre- 
age in five years, from the date of the patent. Section 16 (32 Stat. 
643). Lands allotted shall not be affected or incumbered by any deed, 
debt, or obligation of any character contracted prior to the time at 
which said land may be alienated, nor shall said land be sold except as 
herein provided. Section 15 (32 Stat. 642). 

The courts below were of the opinion that under thèse restrictions 
the inchoate right of the testatrix to acquire thèse lands was not sub- 
ject to devise, and counsel earnestly argue that this décision was erro- 
neous, because the words "aliénable" and "inaliénable" do not include 
disposition by will, and because the terms of the restrictions when read 
together, prohibit contracts, sales, gifts, and conveyances among the liv- 
ing only. There is a décision of the Suprême Court of Kansas which 
tends to sustain the first reason given by counsel for their contention 
by an argument that an owner of lands does not alienate them by a 
devise, because it is death, and not the testator, that séparâtes him from 
the lands. Vining v. Willis, 40 Kan. 609, 20 Pac. 232. But the opin- 
ion in that case is a construction of section 9, art. 15, of the Constitu- 
tion of the state of Kansas, which prohibits the aliénation of a home- 
stead without the joint consent of the husband and wife. The décision 
is neither controlling nor very persuasive of the meaning of the words 
"aliénable" and "inaliénable" in acts of Congress and agreements with 
Indian Nations, where they are used to carry into effect the settled and 
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salutary public policy of the nation and o'f the tribes to prevent shrewd 
aild intelligent men from alienating simple, unlearned, and improvident 
Indians and their heirs from their homesteads and lands. The question, 
hère is not whether or not it is the act of a testator or death that alién- 
âtes a testator from his property; but it is: What did the Congress of 
the United States and the Chickasaws and Choetaws mean when they 
agreed and enacted that the lands of the latter should be inaliénable 
for specified times? It is more important that rules and the meaning 
of words in the law of real property shall be certain and fixed than that 
they shall be logical, or even right. If they are certain and unchange- 
able, ail mën may safely act, and acquire and protect their rights in re- 
liance upon them; but if they are to be changed whenever the reflec- 
tion of a brilliant intellect may find, or the ingenuity of an inquiring 
mind may discover, some reason for a modification, there will be little 
security to titles in property. 

Where words hâve acquired a well-understood meaning by judicial 
interprétation or définition, it is to be presumed that they were used 
in that sensé in a subséquent statute, unless the contrary clearly ap- 
pears. United States v. Trans-Missouri Freight Association, 58 Fed. 
58, 114, 7 G. C. A. 15, 71, 24 L. R. A. 73. It is a familiar rule of 
construction that a word or term which has a common meaning, well 
understood, is presumed to be used in its accustomed sensé. Brun v. 
Mann, 151 Fed. 145, 156, 80 C. C. A. 513, 524, 12 L. R. A. (N. S.) 154. 
The words "inaliénable," "aliénable," and "aliénation" are familiar 
terms, commonly used in relation to the disposition of real estate. In 
their accustomed sensé, and by the great weight of judicial interpréta- 
tion and définition, they included the disposition of real estate by will, 
as well as by conveyance, when the acts of Congress and the agreements 
under considération' were enacted, and it was undôubtedly in that sensé 
that Congress and the Indian Nations used them in thèse acts and 
agreements. They intended to restrict, and by thè use of thesè terms 
they did restrict, the disposition of the property of the Choctâws and 
Chickasaws by will as well as by deed. 2 Blackstone's Comm. (Lewis' 
Ed.) ce. 19 and 23 ; Burbank v. Rockingham M. F. I. Go., 24 N. H. 
550, 568, 57 Am. Dec. 300; Lane v. Maine Mutual Pire Ins. Go., 12 
Me. 44, 28 Am. Dec. 150 ; Harty v. Doyle, 49 Hun, 410, 3 N. Y. Supp. 
574, 575; Butler v. Fitzgerald, 43 Neb. 192, 204, 61 'N. W. 640, 27 L. 
R. A. 252,: 47 Am. St. Rep. 741, 750; Anderson's Law Dictioriary, p. 
48; Kerf on Real Property* § 267; Jackson v. Thompson, 38 Wash. 
282, 80 Pac. 454, 456; United States v. Zane, 4 Ind. T. 185, 69 S. W. 
842, 844, 845. 

Nor do ail the terms of the restrictions contained in the acts and 
agreements, when read and construed together, either convince or in- 
dicate that the intention of the parties to them was to forbid or limit 
conveyances, sales, and gifts inter vivos only. They disable the allot- 
tees, it is true, from affecting the title to their lands for limited times 
by deeds, debts, or obligations of any character (section 15) ; but they 
also déclare that thèse lands shall not be aliénable within terms specified 
(sections 12, 16). Nor is this ail. They expressly provide that where, 
as in the case of the testatrix hère, the enrolled person dies subséquent 
to July 1, 1902, and bef ore receiving an allotment, her lands shall de- 
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scend to lier heîrs according to the laws of descent and distribution, as 
provided in chapter 49, §■ 22, of Mansfield's Digest. When this section 
was adopted there were laws of the Chickasaws and Choctaws which 
goverued the disposition of the property of their deceased members by 
devise and by descent in the absence of a will. There were laws of the 
state of Arkansas in Mansfield's Digest which provided for the disposi- 
tion of property by will (chapter 155, Mansf. Dig. [sections 3562-3620, 
Ind. T. Ann. St. 1899]), and by descent and distribution (chapter 49). 
The United States and the Chickasaw and Choctaw Nations selected 
the latter chapter from thèse various laws, and agreed and enacted that 
the lands allotted to an enrolled member of the Chickasaw or Choctaw 
tribe after his death should descend to his heirs as provided in that 
chapter, and there is no rational or logical escape from the conclusion 
that the lands in controversy in this case so descended. The équitable 
right to receive a just share of the lands of thèse Indian Nations, which 
the testatrix had when she made her will and when she died, was not 
devisable, and her will was ineffectuai to deprive her heirs of it, or of 
the lands derived from it. Jackson v. Thompson, 38 Wash. 282, 80 
Pac. 454 ; United States v. Zane, 4 Ind. T. 185, 69 S. W. 842, 844. 

The opinion of Judge Dillon in Gray v. Coffman, Fed. Cas. No. 5,714, 
cited by counsel for the plaintiff, has not been overlooked. Judge Dil- 
lon there held that a will of a Wyandot Indian, made and probated ac- 
cording to the laws of the Wyandots, before any statutes of wills or of 
descent and distribution had been enacted by the Législature of the 
territory of Kansas, was effectuai to convey the testator's absolute 
right to sélect and to receive a patent to a section of land "never to be 
conveyed" by him "without the permission of the Président of the 
United States." That décision is inapplicable to the case in hand, be- 
cause the restriction in that case was on "conveyance," and in this it 
is on "aliénation," and because in that case there was no act of Con- 
gress, agreement, or statute, other than the laws of the Wyandots, 
prescribing the disposition of the property upon the death of the Indian 
testator, while in this case there is an act of Congress, embodied in an 
agreement between the United States and the Indian Nations, that the 
right to this land and the land itself shall descend to the heirs of the 
testator as provided in chapter 49 of Mansfield's Digest. 

The judgments below are right, and they are affirmed. 



MARKASH et al. v. UNITED STATES. 
(Circuit Court of Appeals, Second Circuit. February 16, 1909.) 
No. 233. 

1. CONSPIRACY (§ 47*)— ClBOUMSTANTIAL EVIDENCE— FORMAI. AGREEMENT. 

Conspiracy to defraud the United States, under section 5440, Rev. St. 
(U. S. Comp. St. 1901, p. 3670), is not necessarily established by direct évi- 
dence. Cireumstantial évidence may suffice. A formai agreement need not 
be proved. It is sufficient to show that the parties are acting together 
understandingly to accomplish the same unlawful purpose, even thongh 
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1G8 F— 15 
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. individ-ual conspirators may do acts in f urtheranee of thB common unlaw- 
"ful design, apart from and unknown to others. 

[Ed. Note— For other cases, see Conspiracy, Cent. Dig. §§ 105-107; Dec. 
Dig. § 47.*] 

2. Conspiracy (§ 48*)— Question for Jury. 

The questions wbether a conspiracy extsted, as charged In an indict- 
ment, and whether an act was done by one or more of tue défendants to 
effeet the object of thé «mspiracy, are questions of fact for the jury. 

[Ed. Note. — For other cases, see Conspiracy, Cent. Dig. § 110; Dec. Dig. 

;. . S 48.*] 

3. Criminal Law (§ 561*)— Evidence— "Reasonable Doubt." 

The rule that, to warrant conviction for a crime, the évidence must in. 
every case be of such a charaeter as to éxclude every reasonable hypothe- 
sis of innocence, is but another way of saying that the défendants must be 
proved guilty beyond a "reasonable doubt." If a reasonable doubt exists, 
theremust be a reasonable hypothesls of innocence;, and where such hy- 
pothesis does not exist there can be no reasonable doubt. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. § 1267; Dec. 
Dig. § 561.* 

For other définitions, see Words and Phrases, vol. 7, pp. 5958-5972; vol. 
8, p. 7779.] 

4. Criminal Law (§ 304*) — Conspieacy — Customs Duties— Judicïal Notice 

of Laws. 

In a prosecution for conspiracy to defraud the customs revenue, it is 
not requisite that proof should be given that the imports involved were 
dutiable, or were not within a, provision exempting from duty goods of 
American origin. The court can take judicial knowledge of the laws of 
the United States and thé fact that the imports were dutiable. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. § 706; Dec. 
Dig. §304.*] 

5. Criminal Law (§ 564*)^Proof op Venue. 

Where conspirators : had been doing business together "in the judicial 
district in which they were tried prior to and at the time. of the crime, and 
there was no évidence that they had been together outside of the district, 
the jury were justifled in ftnding the conspiracy to hâve been in that dis- 
trict. ■■..!■ 

[Ed. Note— For other cases, see Criminal Law, Cent. Dig. §§ 1277-1284; 
Dec. Dig. § 564.*] 

6. Conspibacy (§ 47*)— Participation in Offense— Evidence. 

Knowledge by an alleged co-conspirator that the other défendants were 
attempting to defraud is not sufncient to involve him in the conspiracy; 
nor is mère suspicion that he was a party to the conspiracy. 

[Ed. Note.— For other cases, see Conspiracy, Cent. Dig. §§ 105-107 ; Dec. 
Dig. § 47.*] 

In Error to the Circuit Court of the United States for the Southern 
District of New York. 

On writ of error to review a judgment of conviction under an in- 
dictment charging the défendants with having conspired to defraud the 
United States of customs duties due on certain importations of laces. 
Selim Marrash was sentenced to imprisonment for 12 months and 
to pay a fine of $500, George Sara was sentenced to imprisonment for 
3 months and to pay a fine of $500, and' Habib Marrash was fined $500 
and to stand committed until the fine was paid. Seventy-five errors 
are assigned by the défendants. 

•For other cases see same topic & § numebb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Ernest E. Baldwin, for plaintiffs in error. 

Henry h. Stimson, U. S. Atty. (Goldthwaite H. Dorr, Asst. U. S. 
Àtty., on the brief), for the United States. 

Before EACOMBE, COXE, and NOYES, Circuit Judges. 

COXË, Circuit Judge. The indictment charges that the défendants 
on and before October 9, 1906, in the Southern District of New York, 
did conspire with other persons unknown to def raud the United States 
of large sums of money, which the défendants should hâve paid on the 
importation at the port of New York of dutiable goods from foreign 
countries. The indictment allèges that the manner in which the said 
conspiracy was to be effected was in brief as follows : 

The défendants were to cause said merchandise to be shipped to 
New York, consigned to the défendant Sara, or other persons un- 
known, upon false invoices containing false descriptions of the goods. 
The merchandise was to be falsely entered, as containing only crushed 
wheat, pistache nuts, etc., whereas in fact it contained laces and lace 
articles, the purpose being that thèse valuable articles should enter at 
the port of New York without paying duty. The indictment charges 
that the act done to effect the object of the conspiracy was as follows : 
On October 9, 1906, Sara caused to be entered at the port of New 
York, 12 cases of pistache nuts, crushed wheat, etc., and 10 bags of 
crushed wheat imported by him from Syria. That the entry was made 
upon two invoices, describing the merchandise as aforesaid, whereas 
in fact one of the bags contained 50 dozen handmade Syrian lace 
handkerchiefs, and one of the cases contained one can and another case 
contained two cans of lace and lace articles. 

The indictment was based upon section 5440 of the Revised Statutes 
(U. S. Comp. St. 1901, p. 3676), which provides in substance that if 
two or more persons conspire to defraud the United States in any 
manner, and one or more of such parties do any act to effect the object 
of the conspiracy, ail the parties thereto shall be liable to fine or im- 
prisonment, or to both, in the discrétion of the court. There can be 
no doubt as to the truth of the following propositions : 

First. The October importations were made on false invoices, bills 
of lading, and entry, on none of which appeared any mention of the 
laces concealed in the crushed wheat and pistache nuts. 

Second. The laces were so concealed that had the ordinary procé- 
dure in such cases been followed they might easily hâve escaped the 
observation of the custom officers. 

Third. The disclosure that the importations contained concealed 
laces was not made until after Selim Marrash had been informed that, 
instead of the usual one package in ten, the entire importation had 
been ordered to the public stores for examination. Within an hour 
thereafter Selim had disclosed the présence of the contraband goods 
and had asked permission to amend the entry. 

Fourth. The December and January entries of goods consigned to 
Petrakian and Marrash Bros., respectively, by the same importers at 
Damascus and Aleppo, were packed and started on their way before 
the discovery of the laces in the October entry was known to the ship- 
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pers. The December and January consignments had lace concealed in 
lentils, squash, and crushed wheat. 

It cannot be denied that thèse facts.were. sufficient to cast suspicion 
strongly upon the défendants. One importation of nuts and wheat, 
with valuàble laces carefully concealed therein and no suggestion of 
their présence, on biljs.of lading, invoices, or entry, might hâve been 
made inadvertently and therefore.'with 'no criminal, intent. When, 
howevèr, five similar importations more or less directly cpnnectèd with 
the défendants, shipped at différent dates from exportërs residing in 
cities separated from each other by several hundred miles of désert, 
arrive at the port of New York with the same contraband articles con- 
cealed in the same way, the presumption is persuasive that the consign- 
ées knew what goôds they were receiving. 

A letter. discloses not only the cha.racter of the writer but also the 
character of the perspn to whom it is. sent. A thief or a smuggler 
does not write to an honest man thé détails of his plans to steal and 
defraud. It issafe to assume that the récipient of such a letter is, if 
not a confederate, the same character of man as the writer. So, in the 
case befôre lis, it is hardly conceivable, unless the exportërs and im- 
porter,s , were in accord,, that so, many packages , of goods dishonestly 
packed and falsely billed would hâve been sent out. If the exportërs 
had been. honest, they would not hâve sent the goods un der a false 
invoice and bill of lading. . It is equally true that, if; dishonest, they 
would not haye sent the ^oods so packed and billed unless they knew 
the men with whom they were dealing. 

Geilad, at Aleppo and Debahi at Damascus knew : that the moment 
the défendants discovered the hiddenlace it would be their. duty, on 
the assumption that they were not in the plot and were honest men, 
to denounce the i raud and sever ail business relations. The importers, 
not the exportërs, were to be benefited if the lace came in duty free, 
and if seenis to us most improbable that the latter, would haye taken 
such a risk ( unless the situation was fully under^tood between them. 
In order.words, the presuniption is strong that both knew of the disr 
honest scheme and were acting in accordance therewith. The attemptr 
ed explanatipn was discredited by the jury, and they were justified in 
disregarding it. 

Selim Marrash testified that within an hour after he had been in- 
f ormed that the entire importation was to be sent to the public stores 
for examination, with a strong probability that: the hidden lace would - 
be discovered, he received a leter from Sara, mailed at Watertown, 
N. Y., October 6, 1906, which inclosed à letter from the exportërs 
at Damascus, dated September 17, 1906, in , which they say in 
substance that during their, absence an employé took the liberty of 
sending bills of lading and a consular invoice from Beirut without 
disclosing the fact that the package of handkerchiefs and the two 
cans of needlework were concealed in the wheat and pistache nuts. 
How the employé of Debahi at Damascus succeeded in getting the 
handkerchiefs hidden in Gellad's crushed wheat at Aleppo, and how, 
in the absence of télépathie communication, he became familiar with 
the contents of Gellad's bill of lading from Alexandretta, is not ex- 
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plained. If Geîlad were also afflicted with an incompétent or offidous 
employé the letter does not disclose his identity. It would also ap- 
pear that the employé who caused the trouble, or one equally négli- 
gent, was still in Debahi's employ on October 12th and 26th, for on 
thèse dates packages of lentils and squash were sent forward with 
lace concealed therein, no mention of the lace being made on the bill 
of lading. 

We are convinced that the questions whether a conspiracy existed 
as charged in the indictment and whether an act was done by one or 
more of the défendants to effect the object of the conspiracy, were 
clearly questions of fact for the jury and that their verdict should not 
be set aside as against the weight of évidence. 

It is argued that there was no direct évidence of conspiracy and the 
circumstantial évidence was insufficient to warrant a conviction. Un- 
der section 5440 it was necessary to prove that two or more of the 
défendants, Selim Marrash and George Sara, for instance, conspired 
to defraud the United States of duties lawfully due on imported laces, 
and that either Marrash or Sara did an act to carry it out. It is not 
necessary to establish the conspiracy by direct évidence. Conspirators 
do not go out upon the public highways and proclaim their purpose; 
their methods are devions, hidden, secret and clandestine. It is enough 
that they hâve a comraon purpose to defraud and that they act to- 
gether for that purpose. 

It is not necessary that a formai agreement be proved ; it is suf- 
ficient if the testimony shows that the parties are acting together un- 
derstandingly to accomplish the same unlawful purpose, even though 
individual conspirators may do acts in furtherance of the common 
unlawful design apart from and unknown to the others. It is mani- 
fest, therefore, that in many and, indeed, in most cases of conspiracy 
the corrupt agreement is proved by circumstantial évidence. Such évi- 
dence must, of course, satisfy the jury beyond a reasonable doubt, 
but in this respect there is no distinction betvveen circumstantial and 
direct évidence. 

Counsel for the défendants quotes from United States v. Richards 
(D. C.) 149 Fed. 443, 454, as follows : 

"Circumstantial évidence, to warrant conviction, nmst be of such a charac- 
ter as to exclude every reasonable hypothesis but that of guilt of the offense 
imputed to the défendants." 

But the same charge would hâve been laid down if the évidence 
had been direct. The évidence in every case must be of such a char- 
acter as to exclude every reasonable hypothesis of innocence ; and this 
is but another way of saying that the défendants must be proved guilty 
beyond a reasonable doubt. If a reasonable doubt exists there must 
be a reasonable hypothesis of innocence, and where such hypothesis 
does not exist there can be no reasonable doubt. 

The testimony of the false invoices and bills of lading, not only 
in the instance charged in the indictment, but in other instances in 
which the défendants were interested, raised a strong presumption 
against them, which called for an explanation. Such. explanation was 
attempted, but it was so extraordinary and so inherently improbable 
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that the jury evidently regarded it as fabricated to meet the dilemma 
in which the défendants found themselves. It was for the jury to 
say upon ail the évidence whether the défendants were guilty as 
charged. 

It is argued that there was no conspiracy to defraud the United 
States o'f its duties because it has not been shown that the imported 
articles were subject to duty. The court can take judicial knowl- 
edge of the laws of the United States. The tarifï act of 1897 (Act 
July_24, 1897, c. 11, § 1, 30 Stat. 151 [U. S. Comp. St. 1901, p. .1626]) 
provides for ail articles of foreign production or manufacture. Every 
such article, unless on the free list, is subject to duty, if not under a 
spécifie paragraph, then under the gênerai "catch-ail" provision. Noth- 
ïng can escape. The importations in question were evidently laces 
and lace articles. They were produced in court and it required no 
expert évidence to establish their gênerai character. 

Paragraph 339 of the tarifï act provides for "laces, lace window cur- 
tains, tidies * * * and other lace articles ; handkerchiefs, napkins, 
wearirig apparel, and other articles made wholly or in part of lace," 
etc. Paragraph 390 provides for "laces, and lace articles made wholly 
or in part of lace," etc. It is too obvious for argument that the ar- 
ticles in question were dutiable, the rate of duty being immaterial 
in a prosecution of this character. 

But it is argued that "articles the growth, produce and manufacture 
of the United States, when returned after having been exported," are 
on the free list (paragraph 483) and that it was incumbent on the 
government to show affirmatively that the lace articles in question 
were not made in the United States. We think this contention is too 
theoretical for practical application. 

It is argued that there was no évidence submitted to the jury that 
the conspiracy was entered into in the Southern district of New York, 
though the précise exception or assignment of error which présents 
the question has not been pointed out. No request to charge on this 
point was made by the défendants, and no exception was taken to the 
charge. 

The défendants had been in business in the southern district for 
years prior to October, 1906. We are referred to no évidence that 
they were together, during that period, at any point outside the South- 
ern district of New York. They were there at and just prior to the 
time that the overt act was done and when, as the jury found, they 
were acting prusuant to the conspiracy between them. The point 
has been discussed at great length on both sides; but we deem it 
unnecessary to follow the arguments, which are based largely upon 
assumed facts and hypothetical situations. It is suggested that the 
conspiracy might hâve been formed in Syria, but how persons residing 
in New York could plot and plan in Damascus passes our compréhen- 
sion. There is no évidence upon which the jury could find that 
the conspiracy was formed elsewhere than in the Southern district 
of New York. 

It is not necessary to speculate as to the complications which might 
arise if the conspiracy had been originally formed in Syria or in the 
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Northern district of New York. It is sufficient that it was not form- 
ée! in either place, and that at and prior to the time the act was done, 
which made its object effectuai, the défendants were in the Southern 
district, acting together pursuant to its unlawful purpose. 

The circumstances relating to the December entries by Petrakian 
were immaterial unless the défendants were connected with the trans- 
actions. There was évidence tending to show not only that the défend- 
ants were cognizant of the facts, but also that the merchandise was 
imported for their benefit. The jury may hâve so found, and if so, 
as before stated, the évidence bore strongly upon their intent. It 
showed that, but for the discovery of the fraud, the défendants were 
in the way to receive lace goods from the same exporters, concealed 
in lentils and squash, shipped under false bills of lading. 

We hâve examined the other exceptions relating to the exclusion 
and admission of testimony, and are of the opinion that none présents 
a case of réversible error. 

We are unable to find sufficient évidence to sustain the verdict 
against Habib Marrash. There are some suspicious circumstances 
and facts which seem.to indicate that he had knowledge of the illégal 
nature of the transactions, but there is nothing which rises to the dig- 
nity of proof required in criminal causes. Knowledge by an alleged 
co-conspirator that the other défendants were attempting to defraud 
is not enough. Mère suspicion that he was a party to the conspiracy 
is not enough. United States v. Newton (D. C.) 52 Fed. 275. 

The judgment is reversed as to Habib Marrash and affïrmed as to 
the other défendants. 
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OOLBERT v. ALFREY et al. 

(Circuit Court of Appeals, Eighth Circuit. February 12, 1909.) 

Nos. 2,729, 2,837. 

1. Indians (| 15*)— Deeds— Vaxidity— Mental Incapacity of Grantor, Cou- 

PLED WITH INADEQUACY OF CONSIDERATION. 

Evidence held to sustain a decree canceling two deeds made by an 
Indian allottee on the ground that when the flrst was made he was a 
minor and was also at the tlme, and when the second conflrmatory deed 
was executed, illiterate and of weak mind and incapable of caring for his 
interests, and that the considération paid was not over one-fourth of the 
actual value of the property. 

[Ed. Note. — For other cases, see Indians, Dec. I>ig. ? 15.*] 

2. Indians (§ 15*)— Lands — Aliénation by Aixottees — "Paragrapii." 

Act June 30, 1902, c. 1323, 32 Stat. 500, ratifying a supplemental agree- 
ment with the Creek Indians, etc., by section 16 provides that lands shall 
not be alienated by allottees before the expiration of flve years, except 
with the approval of the Secretary of the Interior. At the close of the 
section is the following provision: "Any agreement or conveyance of any 
kind or character violative of any of the provisions of this paragraph shall 
be absolutely void and not susceptible of ratification in any manner, and 
no rule of estoppel shall ever prevent the assertion of its invalidity." By 
Act April 21, 1904, c. 1402, 33 Stat. 189, 204, ail restrictions upon aliena- 

*For other oases see same topic & § .tomber in Dec. & Am. Digs. 1907 to date, & Kep'r Indexes 
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tion of lands, except homesteads, were removed as to members of the Five 
Civilized Tribes "who were of full âge and not of Indian blood." The 
above provisions of the earlier act are in separate paragrapbs, gramruatic- 
ally considered. Held that, in vlew of the évident intent of Congress, the 
word "paragraph," as used in the second provision, inust be construed to 
inelude the entire section, and that a conveyance made by an allottee, al- 
though not of Indian blood, while a minor and without the approval of 
the Secretary, was void, and could not be ratifled after he reached nia- 
jority. 

[Ed. Kote.— For other cases, see Indians, Dec. Dig. § 15.* 
For other définitions, see Words and Phrases, vol. 6, p. 5164.] 

3. Statutes (§ 199*)— Construction— "Paragraph." 

The term "paragraph," in an act of Congress, will he construed to mean 
"section," whenever to do so accords with the législative intent. 
[Ed. Note. — For other cases, see Statutes, Dec. Dig. § 199.*] 

4. Infants (§ 31*)— Conveyances— Avoidance— Keturn or Considération. 

If a conveyance made by a minor be disaffirmed, he will be required to 
restore such of the considération as remains in his hands; but repayaient 
of the considération will not be required where it lias been wasted, dis- 
posed of , or consumed during minority, and his estate has not beneflted 
thereby. 

[Ed. Note.— Foi other cases, see Infants, Cent. Dig. §§ 46, 50-63; Dec. 
Dig. § 31.*] 

Appeal from the United States Court of Appeals in the Indian Ter- 
ritory. 

Appeal from the Suprême Court of Oklahoma, as Successor of the 
United States Court of Appeals in the Indian Territory. 

Robert F. Blair, for plaintiff. 
Charles G. Watts, for défendants. 

Before SANBORN and HOOK, Circuit Judges, and PHILIPS, 
District Judge. 

HOOK, Circuit Judge. P.erry Colbert, by his next friend, James 
Colbert, sued R. J. Alfrey and G. D. Cari for the cancellation of a 
deed conveying 120 acres of land in the Indian Territory which had 
been allotted to him as' a citizen of the Creek Nation in the distribu* 
tion of the tribal property by the Dawes Commission. He is a freed- 
man without Indian blood, and the land in controversy did not em- 
brace his homestead. The grounds for cancellation were that com- 
plainant was a minor when the deed was executed, was without con- 
tractual mental capacity, and was induced by défendants to part with 
his land for a grossly inadéquate considération. The cause was re- 
ferred to a master, who, upon hearing the évidence, reported as his 
conclusions that complainant was not of âge when the deed was made, 
that he was "very ignorant and inexperienced in ail business matters," 
and that the price paid for the land was grossly inadéquate. He 
recommended a decree declaring the deed null and void and requiring 
a reconveyance of the property. After the report was made up, but 
before it was presented to the court, défendants filed a supplemental 
answer, setting forth a second deed, executed by complainant after 
the évidence had been heard by the master, and reciting as considera- 

*For other cases see same toplc & S numbeh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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tion the payment of the money for the first deed and the additional 
sum of $5. It is conceded complainant was of âge when the second 
deed was executed. The issues upon the validity and effect of this 
deed were referred to another master, who, after taking additional 
testimony, reported against the défendants and recommended a decree 
for the cancellation of both deeds and a reconveyance of the prop- 
erty. The reports of the masters were confirmed by the trial court, 
and that court also made findings that complainant was a minor when 
the first deed was executed and the considération therefor was wholly 
inadéquate; also that when both deeds were executed complainant, 
though not insane, was inexperienced, of limited éducation and train- 
ing, and of a weak and feeble mind, and that his property should be 
placed in the hands of a curator. It was accordingly decreed that the 
complainant within a time fixed refund to défendants the moneys paid 
him, with interest, and that the deeds be canceled. The défendants 
appealed. The complainant also appealed from that part of the decree 
requiring a refunding of the moneys. The United States Court of 
Appeals in the Indian Territory affirmed the decree, and the case was 
brought hère. 

While there is some doubt as to complainant's âge when he made 
the first deed, we think there was sufrkient évidence to support the 
findings of the masters and the trial court upon that issue. The 
findings were approved by the appellate court in the territory, and 
under familiar principles applying to the circumstances stated they 
should not be disturbed hère. There is no doubt that, aside from his 
minority, complainant was incapable of caring for and safeguarding 
his property interests, or that the considération paid him. was grossly 
inadéquate. The évidence was clear that he was a weak-minded, il- 
literate negro boy, without ability to protect himself from being over- 
reached ând defrauded. He was regarded as lacking in mental capac- 
ity from childhood. When quite young a bell was put on him, as 
on a domestic animal, to give information of his whereabouts, and 
thenceforth, and until. he attained his majority and afterwards, he 
was generaîly looked upon as being unreliable and irresponsible. His 
conception of amounts and values is indicated by his offer on the 
day the first deed was made to sell the 120 acres of land to another 
party for "$15 per acre, or $750," and by his subséquent lease of the 
40 acres of land set apart as his homestead for the gross sum of $10 
for a term of five years, or 5 cents per acre per annum. For the 
first deed défendants paid him $550, or a little more than $4.50 per 
acre for the tract of 120 acres. They shortly afterwards asked $20 
or $25 per acre for it, and within two months of their purchase they 
contracted to sell it for $2,700 ; but the bringing of the suit defeated 
the sale. They sought to show that when they bought the land the 
doubt whether the owner had a right to sell made the price paid a 
fair one ; but that is not the test in a case like this. It is quite clear 
the land itself was worth four or five times as much as was paid for it. 

There is another considération which affects the validity of the first 
deed and the attempted ratification by the second. Act June 30, 1902, 
c. 1323, 32 Stat. 500, entitled "An act to ratify and confirm a supple- 
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mental agreement with the Creek Tribe of Indians and for other pur- 
poses," provides : 

"Lands allotted to citizens shall not * * * be alieriated by the allottee or 
his helrs before the expiration of flve years from the date of the approval of 
tins supplemental agreement, except wlth the approval of the Secretary of the 
Interior." 

The time had not expired when the deeds were made, nor did the 
Secretary approve either of them. The provision quoted appears in 
what may for the moment be called the sixteenth section of the ac-t. 
Various other provisions are made therein regarding the disposition 
of homesteads, etc. At the conclusion of the section is the following : 

"Any agreement or conveyance of any kind or character violative of any of 
the provisions of this paragraph shall be absolutely void and not susceptible of 
ratification in any manner, and no rule of estoppel shall ever prevent the as- 
sertion of its invalidity." 

The later Act April 21, 1904, c. 1402, 33 Stat. 189, 204, removed 
ail restrictions upon the aliénation of lands of allottees of either of the 
Five Civilized Tribes of Indians (among whom are the Creeks) who 
were of full âge and not of Indian blood, with an exception as to 
homesteads. On April 25, 1904, four days after the approval of this 
act, the purchase from complainant was made and the first deed ex- 
ecuted ; but lie was then a minor, and the restriction against his aliéna- 
tion still remained. When the second deed was made complainant 
was of âge, and défendants, assuming he was otherwise capable of 
contracting, rely upon it as a ratification of the first. Whether the 
first deed was susceptible of ratification dépends upon the construction 
of section 16 of the act of June 30, 1902, and particularly upon the 
meaning of the term "paragraph" in the final clause. As it now ap- 
pears in the statute book, there are two paragraphs of section 16, 
though not designated as such, nor distinguished from each other by 
letter or numéral, and the five-year restriction against aliénation ap- 
plicable to complainant appears in the first. Défendants contend that 
îhe final clause forbidding ratification, in which the term "paragraph" 
appears, relates exclusively to the matters contained in the latter part 
of the section as printed, while the position of complainant is that by 
■"paragraph" is meant the entire sixteenth section or subdivision of the 
act. 

We are of opinion that it was the intention of Congress that no 
conveyance forbidden by any of the terms of the sixteenth section of 
the act should bë susceptible of ratification or be made good by estop- 
pel. The section in its completeriess has a common subject-matter, the 
disposition of allotments, and the provisions regarding it would nat- 
urally be grouped or placed in a single subdivision or paragraph of 
an agreement or in a single section of a law. The express restrictions 
upon aliénation as to both homesteads and surplus lands appear in the 
first paragraph, not in the second, and it was to them the final clause 
was obviously directed. The act of June 30, 1902, differs from acts of 
Congress in gênerai, in that the subdivisions thereof are not designated 
as sections. The body of the act was a prior agreement between the 
Dawes Commission and représentatives of the Creek Tribe of Indians, 



ALFRET V. COLBERT. 235 

and, with some changes, it was confirmée! by Congress and submitted 
to t'he tribal council for ratification. The subdivisions or paragraphs 
of the prior agreement were consecutively numbered, and that ar- 
rangement was preserved when it was incorporated in the act. A 
similar arrangement and omission to designate numbered subdivisions 
or paragraphs as sections will be found in the agreement with the 
Choctaws and Chickasaws embodied in Act July 1, 1902, c. 1362, 32 
Stat. 641. We think it quite clear that "paragraph" was used synony- 
mously with "subdivision" or "section," and that it does not mean 
the minor undesignated part of the text, the arrangement of which 
may well be the mère resuit of taste, without intention to control the 
sensé or import. The term "paragraph," in an act of Congress, will 
be construed to mean "section," whenever to do so accords with the 
législative intent. Marine, Collecter, v. Packham, 3 C. C. A. 210, 212, 
52 Fed. 579. 

As to the part of the decree requiring complainant to refund the 
considération paid for the deeds : There was no showing that when 
the suit was brought, or when complainant became of âge, he still had 
any of the money paid him, or any property that had been acquired 
with it, or that any part of it had been devoted to the improvement of 
his land. Such proof as there was tended to show the money was 
quickly squandered after he got it, and the effect of the decree in its 
présent form would be to diminish the estate he possessed during mi- 
nority. To hold a minor to the restoration of what he received, but 
has dissipated, is to go counter to the very reasons upon which his 
incapacity to contract is founded. The Court of Appeals in the Ter- 
ritory sustained the decree in this particular because it appeared 
complainant orally represented he was of âge when he made the sale; 
but such représentation does not differ in its effect from that which is 
implied from the act of conveyance. "A conveyance by an infant is 
an assertion of his right to convey. A contemporaneous déclaration 
of his right or of his âge adds nothing to what is implied in his deed. 
An assertion of an estoppel against him is but a claim that he has 
assented or contracted. But he can no more do that efïectively 
than he can make the contract alleged to be confirmed." Sims v. 
Everhardt, 102 U. S. 300, 313, 26 L,. Ed. 87. If a contract made 
by a minor be disaffirmed, he will be required to restore such of the 
considération as remains in his hands; but repayment of the con- 
sidération will not be required, where it has been wasted, disposed of, 
or consumed during minoritv. MacGreal v. Taylor, 167 U. S. 688, 
698, 17 Sup. Ct. 961, 42 L. Éd. 326. It follows, therefore, the court 
erred in this particular, and in dividing the costs between the parties. 

The decree is modified by excluding therefrom the provision that 
complainant repay the moneys he received, with interest, and also by 
awarding him recovery of costs. As so modified, the decree is af- 
firmed. 
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CHICAGO & N. W. RY. 00. V. UNITED STATES. 

(Circuit Court of Appeals, Eighth Circuit. March 10, 1900.) 

No. 2,704. 

1. Railroads (§229*)— Safety Appliance Act— Cars Otjt of Repaie. 

The fédéral safety appliance act (Act March 2, 1803, c. 196, § 1, 27 Stat. 
531 [U. S. Comp. St. 1901, p. 3174], as amendée! by Act March 2, 1903, c. 
976, § 1, 32 Stat. 943 [U. S. Comp. St. Supp. 1007, p. 880]), includes, first, 
vehicles actually moving in interstate traffic ; second, such vehicles, 
though empty, when moving to points for the purpose of receiving inter- 
state traffic, or otherwise commercially used by the carrier ; and, third, 
vehicles used in connection with vehicles embraced. in either of the two 
former classes. This would include cars that were out of repair, and were 
being transported solely for the purpose of repair, if they were placed in 
trains whose vehicles corne within either of the first two classes. 
[Ed. Note. — For other cases, see Railroads, Dec. Dig. § 229.* 
Duty of railroad companies to furnish safe appliances, see note to Fel- 
ton v, Bullard, 37 C. C. A. 8.] 

2. Railroads (§ 254*)— Safety Appliance Act— Defective Empty Cars. 

The necessary movement of a defective empty car alone, for purpose of 
repair only, and not in connection with any cars commercially used, does 
not subject the carrier to the penalties of the acts. 

[Ed. Note.— For other cases, see Railroads, Cent. Dig. § 766; Dec. Dig. § 
254.*] 

3. Railroads (§ 229*)— Safety Appliance Act— Defective Empty Cars. 

A carrier may move empty cars .by themselves to repair shops, for the 
purpose of having them placed in condition to conforin to the safety ap- 
pliance act (Act March 2/ 1893, c. 106, § 1, 27 Stat. 531 [D. S. Comp. St. 
1901, p. 3174], as amended by Act Mardi 2, 1903, c. 976, § 1, 32 Stat. 943 
. [U. S. Comp. St. Supp. 1907, p. 886]), without being guilty of a violation 
of those acts while thus engaged in an honest effort to meet their require- 
ments. 

[Ed. Note. — For other cases, see Railroads, Dec. Dig. § 220.*] 

In Error to the District Court of the United States for the District 
of Nebraska. 

For opinion below, see 157 Fed. 616. 

C. C. Wright (B. T. White and B. H. Dunham, on the brief), for 
plaintiff in error. 

Luther M. Walter, Sp. Asst. U. S. Atty. (Charles A. Goss, U. S. 
Atty., and A. W. Lane, Asst. U. S. Atty., on the brief), for défendant 
in error. 

Before SANBORN and VAN DEVANTER, Circuit Judges, and 
AMIDON, District Judge. 

AMIDON, District Judge. This action was commenced by the 
government to recover penalties under Act March 2, 1893, c. 196, § 
1, 27 Stat. 531 (U. S. Comp. St. 1901, p. 3174), as amended by Act 
March 2, 1903, c. 976, §' 1, 32 Stat. 943 (U. S. Comp. St. Supp. 1907, 
p. 886). The complaint allèges that: 

"The défendant, on or about June 7, 1906, hauled on its Une of railroad 
one car, to wit, its own No. 695S1 ; said car being an empty car and generally 
used in the movement of interstate traffic, said car, at the time of the viola- 

*For other cases see same topic & § kbmbbb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes ' 
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lion of the above act, being consignée! from Omaha, in the state of Nebraska, 
to Council Bluffs, in the state of lowa." 

It vvas further alleged that when the car was so hauled the grab iron 
or handhold on the right-hand side of the "B" end of the car was 
missing. The answer admits thèse facts, and allèges that the defect 
in the car was discovered while it was in the yards at South Omaha, 
Neb. ; that the most convenient place of repair was at the défend- 
ants shops in Council Bluffs ; that the car was empty, and was moved 
from Omaha to Council Bluffs for the sole purpose of being repaired. 
A gênerai demurrer was interposed to this answer, and sustained. 
Thereupon the court found the défendant guilty, and adjudged it to 
pay a fine of $100 and costs, and the présent writ of error is brought 
to review that judgment. 

Section 4 of the act of Mardi 2, 1893 (27 Stat. 531), is as follows: 

"That from and after the lst day of July, 1895, until otherwise ordered by 
the Interstate Commerce Commission, it shail be unlawful for any railroad 
company to use any car in interstate commerce that is hot provided with se- 
cure grab-irons or handholds in the ends and sides of each car for greater se- 
curity to men in coupling and uncoupling cars." 

The amendment of 1903 (32 Stat. 943) had three objects: First, to 
extend the safety appliance act to traffic in the District of Colurnbia 
and the territories ; second, to remove the doubt as to the meaning of 
the term "cars," as used in the act, created by the décision of this 
court in the Johnson Case, 117 Fed. 462, '54 C. C. A. 508 ; third, to en- 
large the scope of the safety appliance act, so as to include not only 
"the cars, locomotives, tenders, and similar vehicles," etc., therein re- 
ferred to, but also to embrace "ail other locomotives, tenders, cars, and 
similar vehicles used in connection therewith." 

Reading thèse statutes together, as they hâve been interpreted by 
the courts, they include, first, vehicles actually moving interstate traf- 
fic; second, such vehicles, though empty, when moving to points for 
the purpose of receiving interstate traffic, or otherwise commercially 
used by the carrier; and, third, vehicles used in connection with ve- 
hicles embraced in either of the two former classes. This would in- 
clude cars that were out of repair, and were being transported solely 
for the purpose of repair, if they were placed in trains whose vehicles 
corne within either of the first two classes. 

The shovel car involved in the Schlemmer Case, 205 U. S. 1, 27 
Sup. Ct. 407, 51 L. Ed. 681, "was part of a train on its way through 
Pennsylvania from a point in New York." The same is true of the 
cars referred to in United States v. St. Louis, I. M. & S. R. Co. (D. 
C.) 154 Fed. 516. In fact, so far as we hâve been able to examina 
the authorities, the cases in which carriers hâve been held liable for 
moving defective cars over their lines for purposes of repair hâve 
ail presented the feature that such cars were moved in trains whose 
other vehicles were actually engaged in interstate commerce, and 
were used "in connection with" such cars, within the meaning of the 
last clause of section 1 of the act of 1903. 

The présent case, upon a fair construction of the pleadings involves 
a movement of the defective car alone for purposes of repair only. 
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In ouf jûdgment, neither the car nor the locomotive which hauled it 
was used in interstate commerce, within the meaning of section 4 of 
the act of, 1893, or "in connection with" any locomotive, tender, car, 
or similar vehicle engaged in such commerce within the provision of 
the act çf 1903. 

The object of the safety appliance statutes was manifestly to re- 
quire interstate carriers to maintain their, rolling stock in a certain 
condition of safety. It could not hâve been the intention of Congress 
to impose this duty upon carriers, and at the same time deprive them 
of the only practical method of meeting its requirements. Rolling 
stock must necessarily become defective, within the terms of thèse 
statutes, both by use and by accident. Repair shops cannot be kept 
on wheels. Such shops cannot be brought to the defective vehicle. 
The only practical method of railroading requires that such vehicles, 
when out of repair, shall be taken to the shops; and if they are 
wholly excluded from commercial use themselves, and from other 
vehicles which are commercially employed, they do not fall within 
any of the classes covered by the safety appliance acts. A carrier 
may move one or more cars by themselves to repair shops, for the 
purpose of having them placed in a condition to conform to the safety 
appliance acts, without being guilty of a violation of those acts while 
thus engaged in an honest effort to meet their requirements. 

The jûdgment must be reversed, and the cause remanded, with di- 
rections to grant a new trial; and it is so ordered. 



In re H ANNA., 
(Circuit Court of Appeals, Second Circuit. February 16, 1909.) 

No. 194. 

1. Bankkuptcy (I 415*)— Pboceedings isr Opposition to Dischabge— Amend- 

ment of Spécifications. 

A spécial master, to whom was referred a bankrupt's application for 
discharge, had power to permit the anieudment of spécifications of objec- 
tion filed on behalf of a number of creditors, but signed and verified only 
by an agent of one, by allowing the same to be signed and verifled by one 
of the other creditors. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 415.*] 

2. Bankruptcy (§ 409*) — Grounds for Refusal to Dischabge — Failube to 

Keep Books of Account. 

Under Bankr. Act July 1, 1898, c. 541. § 14b (2), 30 Stat. 550 (TJ. S. 
Comp. St. 1901, p. 3427), as amended by Act Feb. 5, 1903, c. 487, § 4, 32 
Stat. 797 (U. S. Conip. St. Supp. 1907, p. 1026), the failure of a bankrupt to 
keep correct books of account, "with intent to conceal his financial condi- 
tion," debars hiin from the right to a discharge, whether his intent was 
fraudulent or not. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 409.*] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

•For other oases see same topic & 3 humbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Kellogg, Beckwith & Emery, for appellant. 

James, Schell & Elkus (Robert P. Levis, of counsel), for respondent. 

Before LACQMBE, WARD, and NOYES, Circuit Judges. 

WARD, Circuit Judge. This is an appeal from a judgment of the 
District Court reversing an order of a référée, acting as spécial master. 
July 23, 1907, John W. Hanna was adjudged a bankrupt on his own 
pétition. November 19th he filed a pétition for a discharge. Decem- 
ber 16, 1907, on the return of the order to show cause, J. M. Prender- 
gast & Co., Hamilton Manufacturing Company, and Lawrence & Co., 
creditors objecting to the discharge, appeared by attorney. December 
26, 1907, spécifications of objections were filed by the same attorneys 
on behalf of Prendergast & Co., Hamilton Manufacturing Company, 
and Cocheco Manufacturing Company, signed only by Cocheco Manu- 
facturing Company, by Lawrence & Co., Agents, and verified by 
a member of the firm of Lawrence & Co. 

The matter was referred by the District Judge to one of the référées 
as spécial master, with power to pass on ail exceptions to the spécifica- 
tions. January 9, 1908, it came on for hearing before the spécial mas- 
ter, when it transpired that Lawrence & Co. were not creditors, but 
only agents for the Cocheco Manufacturing Company, creditors. The 
spécial master permitted the spécifications to be amended by adding 
the vérification of the Hamilton Manufacturing Company. January 
17, 1908, amended spécifications, duly signed and verified by the Ham- 
ilton Manufacturing Company, were filed. The District Judge over- 
ruled the bankrupt's objections to the action of the spécial master, 
held that he had power to permit the amendment, and that he was guil- 
ty of no abuse of discrétion in doing so. The spécial master, or cer- 
tainly the District Judge, had the power to allow the amendment. The 
resuit is that the Hamilton Manufacturing Company appeared season- 
ably as an objecting créditer and duly signed and verified spécifications 
of objection. The irregularities hâve caused no in jury to the bank- 
rupt, and we discover no reason for revising what has been done in the 
court below. 

The only spécification of objection relied on was that the bankrupt 
had failed to make entries in his books of account of loans and pay- 
ments of money, with the spécifie intention of concealing his transac- 
tions. As to it the spécial master held that the bankrupt was entitled 
to his discharge because, although he had failed to enter in his books 
of account a loan considérable in proportion to the amount of his assets, 
he did so, not for the purpose of defrauding his creditors, but for the 
purpose of concealing his real financial condition from his manager. 
The District Judge found that the référée had, by agreement of the 
parties, power to allow the amendment, and, discovering no abuse of 
discrétion, sustained his action. On the merits, however, he differed 
from the référée, and denied the bankrupt his discharge. 

We think the District Judge was right. Section 14, subd. b (2), of 
the act of 1898 (Act July 1, 1898, c. 541, 30 Stat. 550 [U. S. Comp. St. 
1901, p. 3427] ), originally provided that no discharge should be grant- 
ed if the applicant — 



240 168 FEDERAL REPORTER. 

"with fraudulent intent to conceal his.true flnancial condition and in contem- 
plation of bankruptcy, destrôyed, concealed or f ailed to keep books of account 
oï records from which his'true condition might be ascertained." 

In 1903 (Act Feb. 5, 1903, c. 4S7, § 4, 32 Stat. 797 [U. S. Comp. St. 
Supp. 1907, p. 1026] ) it was amended to read: 

"With' intent to conceal his flnancial condition, destroy, conceal or fail to 
keep books of account or records froin which such condition might be ascer- 
tained." 

The contention now made by the bankrupt would hâve great force 
under the act as it originally read, but has none under the act as amend- 
ed. Obviously the présent . reaçling is much more exacting, and is in- 
tended to prevent a bankrupt from obtaining a discharge, if he, whether 
in contemplation of bankruptcy or not, for any reason, fraudulent or 
otherwise, has kept his books with intent to conceal his flnancial con- 
dition. A provision intended to insure the keeping of correct and com- 
plété accounts should be rigidly enforced, especially one whose opéra- 
tion is made to dépend uppn intention, excluding, mistake or neglect. 
The fact is indisputable that.Hanna omitted tq enter the loan in ques- 
tion for the spécifie purpose of concealing his flnancial condition. He 
yery frankly admits it. It makes no différence that he did so for the 
purpose of preyenting his confidential manager from knowing his flnan- 
cial condition, and not for the purpose of defrauding his creditors. It 
fëmairis true that he interitionally kept his books so as to conceal his 
flnancial condition, and he is therefore, by the express terms of the act, 
not entitled to a discharge. 
" : The judgment is afïïrmed. . 



EIMER & AMEND v. UNITED STATES. 

(Circuit Court of Appeals,- Second Circuit. February 16, 1909.) 

No. 13S (4,903). 

Ctjstoms Duties (§ 25*)— Classification— Blown Glass Flasks— "Bottles" 
— "Blown Glassware." 

The terni "bottles," in Tariff Act July 24, 1897, c. 11, § 1, Schedule B, 
par. 99. 30 Stat. 156 (TJ; S. Comp. St. 1901, p, 1633), has a meaning that 
excludes blown glass flasks for chemical laboratoires. • Such articles are 
dutiable under paragraph 100, 30 Stat. 157 (TJ. S. Comp. St. 1901, p. 1633), 
as "blown glassware." 

[Ed. Note.— For other casés, see Customs Duties, Cent. Dig. § 46 ; Dec. 
Dig. § 25.* 
1 ;: For other définitions, See Words and Phrases, vol. 1, pp. 812-848; vol. 
,8, pp. 7591, 7592.] ■..';. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

This cause cornes hère upori appeal from a décision of the Circuit 
Court, affirming a de'cision of the Board of General Appraisers, which 
sustained the action of the collector in classifying for duty certain 
importations, under Tariff Act July 24, 1897, c. 11, 30 Stat. 151 (U. 
S. Comp. St. 1901, p. 1626). ' '. 

•For other cases see same topic & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Walden & Webster (Henry J. Webster, of counsel), for appellants. 
D. Frank Lloyd, Asst. U. S. Atty. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

LACOMBE, Circuit Judge. The articles imported are chemical 
glassware, consisting of thin blown glass vessels, such as Joliet's 
flasks, CO2 flasks, etc., designed for use in chemical laboratories. The 
collector classified them for duty under — 

"Par. 100. Glass bottles, decanters, or other vessels or articles of glass, eut, 
engraved, painted, colored, stained, silvered, gilded, etehed, frosted, printed in 
auy manner or otherwise ornamented, decorated, or ground (except such grind- 
ing as is necessary for fitting stoppers), and any articles of which such glass 
is the component material of cliief value, and porcelain, opal and other blown 
glassware; ail of the foregoing fllled or unfilled, and whether their contents 
be dutiable or free, sixty per centum ad valorem." 

The importer contends that they should be classified under — 

"Par. 99. Plain green or colored, molded or pressed, and flint, lime, or lead 
glass bottles, vials, jars, and covered or uncovered demijohns and carboys, 
any of the foregoing, fllled or unfilled, not otherwise speciflcally provided for, 
and whether their contents be dutiable or free, (except such as contain mar- 
chandise subject to an ad valorem rate of duty, or to a rate of duty based in 
whole or in part upon the value thereof, which shall be dutiable at the rate 
applicable to their contents) shall pay duty as follows: If holding more tban 
one pint, one cent per pound ; if holding not more than one pint, and not less 
than one-fourth of a pint, one and one-half cents per pound; if holding less 
than one-fourth of a pint, âfty cents per gross: Provided, that none of the 
above articles shall pay a less rate of duty than forty per centum ad valorem." 

The articles are in fact blown glassware. The importers put in some 
évidence, which is vague and unpersuasive, to the effect that they 
were blown in a mold. We do not décide this case, however, on any 
insufficiency of proof. If it were conclusively shown that each one of 
thèse variously shaped flasks had been blown in a mold, it would not 
follow that they were "bottles, vials, jars, demijohns or carboys" and 
thus entitled to classification under paragraph 99. The word "bottle" 
has a tariff meaning which does not include thèse articles. "Chemical 
glassware" was provided for eo nomine in Tariff Act March 3, 1883, 
c. 121, par. 142, 22 Stat. 497, and in Tariff Act Oct. 1, 1890, c. 1244, 
§ 1, Schedule B, par. 107, 26 Stat. 572. In Act Aug. 27, 1894, c. 349, 
28 Stat. 509, there was no provision for chemical glassware; but par- 
agraph 88 provided, not only for glass bottles, but also for "molded 
or pressed green and colored and flint or lime bottle glassware." This 
last phrase is descriptive of the articles in question. They were held 
dutiable under that paragraph in Eimer v. United States (C. C.) 98 
Fed. 423, where the court said : 

"The expression 'bottle glassware' is broader than glass bottles, and seems 
to cover something différent froin mère bottles used as containers. Thèse 
bottJe-shaped réceptacles conie vvithin that description and seem to be included 
by it." 

In the act of 1894 there was no provision for blown glassware. In 

the présent act "blown glassware" is included in paragraph 100, and 

the "molded * * * bottle glassware" of 1894 is omitted from the 

new paragraph 99. It would seem to be the natural conclusion that 

168 F.— 16 
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Congress intended that thèse articles should no longer be grouped 
with "bottles," but should be included in the larger group, "other 
blown glassware." 

The décision is affirmed. 



UNITED STATES V. AUTO IMPORT CO. 

UNITED STATES v. ARCHER & CO. 

(Circuit Court of Appeals. Second Circuit. February 16, 1909.) 

N08. 198"; 199 (4,915, 4,918). 

Customs Duties (§ 26*) — Classification — Entirety ~ Automobile with 
Tires Unattached. 

When an, automobile is imported without tires attached, but tires are 
contained in the same crate as the car, such tires are not dutiable 
sépara tely from the car; but the whole is dutiable as an entirety, though 
before use other tires may be substituted for those imported with the car. 

[Ed. Note. — For other cases, see Customs Duties, Dec. Dig* § 26.*] 

Noyés, Circuit Judge, dissentlng. 

Appeals from the Circuit Court of the United States for the South- 
ern District of New York. 

The Circuit Court reversed décisions by the Board of United States 
General Appraisers, which had overruled protests by the importers. 
Note G. A. 6,567 (T. D. 28,044). 

D. Frank Uoyd, Asst. U. S. Atty. 

Brooks & Brooks (Frederick W. Brooks, of counsel), for appellees. 

Before LACOMBE, WÀRD, and NOYES, Circuit Judges. 

LACOMBE, Circuit Judge. The only question presented is wheth- 
er, under the circumstances attending their importation, certain rub- 
ber automobile tires should be considered as part of the automobile 
with which they came, and assessed under the appropriate paragraph, 
"193, manufactures wholly or in part of métal," or should be held to 
be separate articles of importation and assessed as manufactures of 
india rubber under paragraph 449 (Act July 24, 1897, c. 11, § 1, Sched- 
ules C, N, 30 Stat. 167, 193 (U. S. Comp. St. 1901, pp. 1645, 1678). 

The automobiles in question were imported in crates, each crate 
containing a complète machine, including four tires, which were not 
(and had not at any time been) placed on the wheels. The theory 
upon which the importer contends that each of thèse automobiles and 
the tires which came with it should be considered as separate entities 
for duty purposes may be found in the following summary of the tes- 
timony: 

Automobiles are sometimes imported with tires in place on the 
wheels. In very many cases they are imported without tires. In sell- 

*Por other cases see same topic & S number lu Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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ing a machine it is the custom of the trade to give the purchaser an 
option as to what kind of tire shall go with it, so that as to any im- 
ported machine the importer cannot tell whether it will eventually be 
sold with the tires which the foreign maker sent with it, or with 
some other kind of tire, domestic or imported. Tires are separate 
articles of commerce, and dealers in machines keep a large stock of 
them of various kinds. They come in standard sizes for the différent 
sizes of wheel, and, so far as the évidence shows, although the tires 
in thèse two instances had not been, in fact, placed on the wheels, 
they might be so affixed, and the machines would then be complète 
and fit to run. The importer testified that he was not prepared to 
say that thèse tires were not ordered for the particular machines they 
came with, and added: 

"I can tell just how they were ordered. We anticipated our wants. We 
had to order. I did it personally, and I accepted thèse cars, and accepted 
thèse tires ; but when I sell them again to my eustomers, it may be six or 
eight months af ter I hâve specified thèse orders, I give my customer the option 
whether he wishes tires, whether he wishes to purchase his own tires, or 
to buy a différent make." 

Upon this state of facts an importer may import incomplète cars 
and tires separately, and if he does so they will pay duty as separate 
entities, even though it be his intention, after he gets them hère, to 
assemble them and thus produce completed cars. United States v. 
Schoverling, 146 U. S. 76, 13 Sup. Ct. 24, 36 L. Ed. 893. But the 
majority of this court is of the opinion that, under our décision in 
United States v. Irwin, 78 Fed. 799, 24 C. C. A. 349, when the in- 
complète car and the four tires necessary to put it in running order 
are imported together, shipped by the same vessel for the same im- 
porter, and entered at the custom house at the same time, the parts 
are dutiable as a whole. As pointed out in that case, had the importer 
procured a policy of insurance against loss by fire or the périls of the 
sea, upon an "automobile on board the steamship Victorian," the 
policy would hâve covered the complète machine, although the châssis, 
the body, and the tires were in separate cases, and had never before 
loss, been actually assembled. 

Référence is made to our décision in Hillhouse v. United States, 
152 Fed. 163, 81 C. C. A. 415, where it was held that exemption from 
duty as a "household effect" of a car used abroad for more than a 
year would not cover new parts added to it just before shipment. It 
would be an unreasonable extension of that proposition to hold that 
importations dutiable at some particular rate as completed articles 
may be constructively separated for duty purposes into parts subject 
to différent classifications. 

The décision of the Circuit Court is reversed. 

NOYES, Circuit Judge (dissenting). I cannot agrée that rubber 
tires should be assessed as manufactures of métal merely because they 
are imported in a crate with an automobile upon the wheels of which 
they never hâve been, and it is wholly problematical whether they ever 
will be, placed. In my opinion United States v. Irwin, 78 Fed. 802, 
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24 C. C. A. 349, applies only where parts of articles are impôrted to 
be assembled upon arrivai.» 

I think that the décision of the Circuit Court should be affirmed. 

NOTE. — The following is the opinion of Platt, District Judge: 

PLAÎT, District Judge. The importations herein consistée! of automobiles 
"with tools and accessories," so called. Duties were assessed thereoii as en- 
tireties at the rate of 43 per cent, ad valorem, under the provision in para- 
graph. 193 of the act of July 24, 1897, for "articles or wares * * * coni- 
posed wholly or in part of : iron, steel, * .*.*!. or other métal." The claim 
in tlie protests is that the tires , which • aecompanied said. automobiles, but 
which were not attached to the rims of the wheels, are properly separately 
dutiableat 30 per cent, ad valorem under paragraph 449, which is the tariff 
provision for manufactures of india rubber. It has been decided, as I under- 
stand it, in Hillhouse v. United States, 152 F'ed. 163, 81 G. 0. A. 415, that in 
applying the tariff lavv a single article may be constructively separated into 
parts- sûbject to différent classifications. The pétition for cértiorari in that 
case (208 U. S. 615, 28 Sup.Ot. 568, 52 L. Ed. 646), shows' that the contention 
was as to whether parts of a machine taken abroad and broùght back with 
lïew ones in their place could be treated as séparabléfrotn thé rest of the 
machine, which seems to settlè the gênerai prihciple contained in the Hillhouse 
décision. 

In order that merchandise which is distinctively a manufacture of rubber, 
or a manufacturé qf wood, or a manufacture of this or of that, shall be classi- 
fied as a manufacture of, métal, it is liecessary that the entire article manu- 
factured shàll- hâve existe'd as an entity befbre importation and hâve been 
purchasêd as 'such an assenibled entity. In such a casé it would be an 
évasion for the foreign makert» break the entity into fragments and expect 
each fragment to; be treated as if it, were complète in itself. If the article 
has never been assembled, on , the., other side, so that it is capable of immé- 
diate use, It ôught not to tië treated for tariff purposes as if it had been 
put into that condition on' the other side. In the cases at bar there is nb 
évidence that the rubber tires in issue had been attached to the wheels of the 
automobiles ih thei country of production in such a way as to be capable of 
immédiate use. That being so, it seems to me that under the rulings in the 
shotgun cases it is wrong, to, attempt to treat them at the port of entry as if 
they had been so attached; : United States ' v. Irwin, 78 Fed. 799. 24 C. C. A. 
349; United : States v. Schoverlirig, 146 U. S. 76, 13 Sup. C't. 24, 36 L. Ed. 
893. :■■■-..,.■■ 

It is to be observed, also, that the tires are not so markedly a part of the 
automobile as the nuts, bolts, beams, angle irons, etc., because thèse latter 
things are individual to the particular make of machine and are intended 
to stay until worn out, when they will be rëplaced by l'ike -parts; but the 
tires are détachable and interchangeable, and may or may not be used, on the 
particular automobile, according to the whim or caprice of the owner. 

In the light of thèse thoughts, and others which time forbiûs. me to note, 
the décision of the Board'of General Appraisers is reversed, and the tires in 
question held properly d'utiable under the provision in said paragraph 449. 



UNITED ;STATES v. MERCK & CO. 

(Circuit Court of Appeals, Second Circuit. February 16, 1909.) 

No. 129 (3,922). 

Customs Duties (§ 38*)— Classification— EtaQuiNiNE— "Salts. or Cinchona 

', Bakk." 
' ■-'■ In Tariff Act July 24, 1897, c. 11, § 2, Free List, par. 647, 30 Stat. 201 

i (U. S; Comp. St. 1001, p. 1087), the provision for "salts of cinchona bark" 
• ■•■■ is not in the language of chemical science. It was meant to include 

*For other cases see same tople & S sumebe in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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derivatives of cinchona bark whlch preserved its essential médicinal élé- 
ment ; and euquinine, which is such a préparation, though not chemically 
a sait, is within said provision. 

[Ed. Note. — For other cases, see Customs Duties, Cent. Dig. § 27; Dec. 
Dig. § 38.*] 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

This cause cornes hère upon appeal from a décision of the Circuit 
Court reversing a décision of the Board of General Appraisers, which 
sustained the collector's classification for duty of certain merchandise 
imported under Act July 24, 1897, c. 11, 30 Stat. 151 (U. S.. Comp. 
St. 1901, p. 1626). 

J. Osgood Nichols, Asst. U. S. Atty. 

Comstock & Washburn (Albert , H. Washburn, of counsel, and 
Charles A. Darius, on the brief ), for appellees. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

PER CURIAM. The article in question, "euquinine," is, as its 
name implies, a préparation more or less directly from cinchona bark, 
for use in medicine. Its médicinal qualifies are substantially the same 
as thôse of sulphate of quinia and other préparations from the same 
source. The physical qualities hâve been so modified that the bitter 
taste, usually characteristic of quinine préparations, has been eliminat- 
ed, and the disagreeable sensation in the ears, which often accompanies 
the administration of quinine, is also avoided. Alcohol is used in its 
préparation. The collector classified it under — 

"Par. 67. Médicinal préparations eontaining alcohol or in the préparation 
of which alcohol is used, not specially provided for in this act, 55 cents per 
pound, bût in nd case sliall the same pay less than 25 per centum ad valorem." 
Act July 24, 1897, c. 11, § 1, Schedule A, 30 Stat. 154 (U. S. Comp. St. 1901, 
p. 1631). 

The importer contends that it is covered by the f ree list : 

"Par. 647. Quinia, sulphate of, and ail alkaloids or salts of cinchona bark." 

The board held that it "is not a sait of cinchona bark, but it is an 
ester, and a médicinal préparation in the préparation of which alcohol 
is used," and sustained the collector. There is a great deal of chemical 
testimony in the case, which we do not find it necessary to discuss. The 
word "ester" is a term of the German chemists, and applies to what the 
English chemist calls compound ethers. The weight of the expert évi- 
dence is to the effect that an ester is not in the strict use of chemical 
nomenclature a sait, al though some of the witnesses say it is "an ethere- 
al sait." But that is not determinative of the question. Congress did 
not use the language of chemical science in paragraph 647. It pro- 
vides for "salts of cinchona bark," and ail the experts agrée that 
there is no such thing. What it meant undoubtedly was that quinine 
(sulphate of quinia) and the other derivatives from cinchona bark, 
which preserved the controlling or essential médicinal élément of the 
bark, should be admitted free of duty. Since the group thus désignât- 

'Fot other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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ed is a more spécifie one than that covered by paragraph 67, "médicinal 
préparations containing alcohol," etc., we concur with the judge vvho 
heard the cause at Circuit. 
The décision is affirmed. 

NOTE. — The following is the opinion of Platt, District Judge: 

PLATT, District Judge. The merchandise in controversy is invoiced and 
known as "euquinine." Duty was assessed thereon at 25 per cent, ad valorem 
under paragraph 67 of the tariff act of 1897, and it is claimed in the importers' 
protest to be free under paragraph 647 of said act. There is an alternative 
claim under paragraph 21 of the act, but which was not urged upon the argu- 
ment. The relevant paragraphs are as follows: 

"67. Médicinal préparations containing alcohol, or in the préparation of 
which alcohol is used, not specially provided for in this act, fifty-five cents 
per pound, but in no case shall the saine pay less than twenty-five per centum 
ad valorem." 

"647. Quinia, sulphate of, and ail alkaloids or salts of cinchona bark." 

I think, when Congress used the expression "salts of cinchona bark," lt 
nieant the sait which can be found in and extracted from such bark. It is 
conceded that the essential prihciple of euquinine is found in cinchona bark, 
and that euquinine is an ester. The only question then remaining to be de- 
termined is whether an ester is a sait Witnesses for the importer say that 
it is, and Dr. Schieffelin, who appears to be the chief witness for the govern- 
ment, says that euquinine is both an ester and an ethereal sait, but that, in 
his opinion, the latter term' is a inisnomer, and that it ought not to be so 
called. The final conclusion seems to be that the merchandise in dispute 
ig an ethereal sait, and that it is derived from cinchona bark in the same 
way that sulphate of quinia is derived from the bark. 

The décision of the Board of General Appraisers is reversed. 



DREVET MFG. CO. v. MOORE BROS. GLAS S CO. 
(Circuit Court of Appeals, Second Circuit. February 16, 1909.) 

No. 143. 

Jtjdqment (§ 585*)— Matters Concluded— Action for Pbice of Goods Sold. 

Where, in an action for the priée of goods sold, a breach of warranty 
is unsuccessfully relied upon as a défense, it cannot subsequently afford a 
cause of action for damages. 

[Ed. Note. — For other cases, see Judgment, Cent. Dig. § 1095 ; Dec. Dig. 
§ 585.*] 

In Error to the Circuit Court of the United States for the South- 
ern District of New York. 

Anton Gronich (Nathan Ottinger.of counsel), for plaintiff in error. 
Albert H. Atterbury (John Brooks Leavitt and Stuart G. Gibboney, 
of counsel), for défendant in error. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

PER CURIAM. In this action the défendant in error, hereinafter 
called the plaintiff, sued to recover the agreed price of certain glass 
bottles made upon request. The défendant set up a breach of war- 
ranty as a défense. It alleged, among other things, that the plaintiff 
agreed that the bottles should stand the test used by Dr. Marchard — 

*For other cases see same topic & § numbee lu Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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its président — and that they did not. The défendant offered évidence 
of the alleged agreement and that a large proportion of the bottles 
delivered did not stand the test. It appeared that some of the bottles 
for which the plaintiff sought to recover had been delivered and that 
others had not. The jury brought in an irregular verdict for the plain- 
tiff for the full amount claimed, but providing for a test of the un- 
delivered bottles. 

The trial court refused to accept this verdict, and explained why. 
It then went on to say: 

"If you are of that opinion and inclined to flurt a verdict for the plaintiff, 
the effect of your verdict, among other things, would be that the bottles now 
■on hand and stored or kept by the plaintiff, as they say, for acconnt of the de- 
fendant, would become the property of the défendant; and if those bottles, 
and if any other bottles already delivered to, and used by, or attempted to be 
used by, the défendant, do not live up to, survive, or endure the test properly 
considered, then the défendant bas his action for damages against the plain- 
tiff for the defective quality of those bottles. whether they bave been deliv- 
ered, or whether they are still in the plaintiff's storehouses." 

This charge was erroneous. The défendant, having set up as the 
basis of its défense of breach of warranty that the bottles were de- 
fective and would not stand the agreed test, and having offered évi- 
dence in support of its allégations, could not, after verdict and judg- 
ment for the plaintiff, maintain an action for damages on account of 
the defective quality of the bottles. The matter became res adjudicata. 
When a breach of warranty is unsuccessfully relied upon as a dé- 
fense to a suit for the price, it cannot subsequently afford a cause 
of action for damages. Gilmore v. Williams, 162 Mass. 351, 38 N. 
E. 976. 

The plaintiff apparently contends that this conclusion does not fol- 
low in the case of undelivered goods — that when, after a verdict for 
the manufacturer for the price of undelivered goods, the vendee ob- 
tains them, and finds them not in accordance with the contract, he 
may still sue for the breach of warranty. Undoubtedly this would 
be true, if he had not set up and attempted to prove a breach of war- 
ranty in the action for the price. If he had, we see no distinction 
between goods undelivered and delivered. But, if such distinction ex- 
ists, it was not recognized in the charge of the trial court, which 
stated that the défendant would hâve its cause of action for damages, 
whether the bottles had been delivered or were still in the plaintiff's 
storehouses. In view of the verdict which had been brought in just 
before thèse instructions were given, it is obvious that the error was 
prejudicial to the défendant. 

We find no other errors in the rulings or charge. 

The ju<lgment of the Circuit Court is reversed. 
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WAWER BAKER & CO., Limited, v. NEW YORK, N. H. & H. R, 00. 

(Circuit Court of Appeals, Second Circuit. February 16, 1909.) 

Shipping (§ 132*) — Action fob Î.oss of Cargo— Défenses— Contraot Giving 
Carrieb Benefit of Insubance. 

Under a provision of a bill of lading giving the: carrier, in case of loss 
or damage to the property for which it is liable, the benefit of "any in- 
surance that may have'beaii effected upon or on account of such property," 
the burden rests upon the carrier, when sued for a loss, to prove that 
there was insurance, to the benefit of which it was entitled. 

[Ed. Note. — For other cases, see Shipping, Dec. Dig. § 132.*] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

For opinion below, see 162 Fed. 496. 

William Greenough, for appellant. 
Horace L. Cheyney, for appellee. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

WARD, Circuit Judge. The libel allèges that the libelants delivered 
1,215 bags of cocoa to the respondent, to be carried from New York 
to Milton, Mass., and there delivered to the libelants under a bill of 
lading annexed thereto; ^and, further, that 815 of the bags were lost 
in transit in the East River Noyember 21, 1906, to the libelants' dam- 
age in the sum of $18,594.82. 

The answer admits thè allégations of the libel, except the amount 
of damage, and then sets up as a défense the following clause of the 
bill of lading: 

"Any carrier or party liable on account of loss of or damage to any of said 
property shall hâve the full benefit of any insurance that may hâve been ef- 
fected upon or on account of such property." 

It proceeds further to allège that at the time of its loss the cocoa 
was fully covered by insurance, but that it has not had, nor hâve the 
libelants offered to give to it, the benefit of the same. 

The only évidence offered in the case was a floating policy of marine 
insurance offered by the respondent which was taken out by the libel- 
ants March 10, 1902, and canceled December 17, 1906. It covered 
rnerchandise, principally cocoa, on board railroads and / or steamers at 
and from New York to ; Milton, Mass., valued at invoice cost, risks 
applicable to the policy to be reported as soon as known to the in- 
sured. The policy contained the following clause: 

"It is also agreed that this insurance shall be void in case tins policy or 
the interest insured hereby shall be sold, assigned or transferred or pledged, 
without the previous consent in writing of the insurers." 

The respondent proceeded on the theory that the libelants were bound 
to show what, if any, insurance they had upon or had collected for 
the goods lost, and that they could not recover without doing so. The 
libelants, however, were not bound to take out any insurance at ail, 
but only to give the respondent the benefit of any they might hâve 

*For other cases see same topic & § numbee in Dec. & Am. Digs. 1907 to date, & Ilep'r Indexes 
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on the cocoa. That they had or had not insurance was no part of 
their case, but purely a matter of défense. The clause relied upon is 
quite unlike those referred to by counsel exetnpting carriers from 
liability for losses, of which notice is not given by the shippers within 
a fixed time. Such provisions are regarded as limitations of or condi- 
tions précèdent to the right of recovery. The Westminster, 127 Fed. 
680, 62 C. C. A. 406; Queen of the Pacific, 180 U. S. 49, 21 Sup. Ct. 
278, 45 L. Ed. 419. There being no proof in the case whatever that 
the goods in question were reported as risks applicable to the policy 
offered in évidence, the respondent failed to show that the libelants 
ever had or collectée! any insurance on the cocoa of which the respond- 
ent was entitled to hâve the benefit. 

This makes considération of the other interesting questions discussed 
by counsel unnecessary. 

The decree is affirmed, with costs. 



HELLER v. NATIONAL WAISTBAND CO.f 
(Circuit Court of Appeals, Second Circuit Mareb. 23, 1909.) 

CONTEMPT (§ 66*) — APPEAL OB WRIT OF ERBOB— CONTEMPT. 

Where an order lnjposing a fine for vlolating an injunction is to reim- 
burse the party Injured by the violation, it can be reviewed only by ap- 
peal, as writ of error will lie only where the fine is punitive and in vindt- 
catlon of the authority of the court. 

[Ed. Note.— Foi- other cases, see Oontempt, Cent. DIg. §S 214-221 : Dec. 
Dig. § 66.*] 

In Error to the Circuit Court of the United States for the Southern 
District of New York. 

Hans von Briesen, for the motion. 
A. A. Berman, opposed. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

PER CURIAM. It is well settled that, when an order imposing a 
fine for violation of injunction is substantially one to reimburse the 
party injured by the disobedience, it is to be reviewed only by appeal. 
Writ of error will lie only when the fine is clearly punitive, and in vin- 
dication of the authority of the court, as is the case where the fine is 
made payable in whole or in part to the United States. Matter of 
Christensen Eng. Co., 194 U. S. 458, 24 Sup. Ct. 729, 48 L. Ed. 1072. 

The writ of error is dismissed. Defendant's remedy is by appeal. 



LEONARD v. CTJTLER-HAMMER MFG. CO. et al. 

(Circuit Court of Appeals, Second Circuit February 16, 1909.) 

No. 114. 

Patents (§ 328*) — Invention— Electric Circuit- Controixers. 

The Léonard patent No. 673,274, for an electrlc circult-eontroller, com- 
bining in the same device an overload and an underload switch, clalms 
1, 6, 7, and 11, are vold for laek of invention in view of the prior art 

•For other oases see same topie & S nvmbbe in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe* 
t For opinion on motion for rehearing, see 168 Fed. 1020. 
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-,,. plaini 10, if ..^Iven a bro&d construction, is also void for. lack of invention. 
If ltmitèd to the form shoWn' and déscribed in the drawings and spécifi- 
cation, held not infrlnged. 
[Ed. Note. — For other caseis, see Patents, Dec. Dig. § 328.*] 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

For opinion below, see 156 ;Fed. 791. 

Wm. Houston Kenyon, for appellant. 

Charles Neave, W. Clyde Jones! and Robert Lewis Ames, for appel- 
lees. 

Before LÀCOMBE, COXE, and NOYES, Circuit Judges. 

L NOYES, Circuit Judge. This is a suit in equity to restrain the al- 
leged infringement of letters patent No. 673,274 granted to the com- 
plainant April 30, 1901, for an improvement in electric circuit-control- 
lers. 
The patentée thus states the principal object of his invention: 
"The object of my invention is mainly to provide a circuit-controller of the 
character referred to, wlth an electro-responsive device respônding to abnormal 
increases in current, hefeinaf'ter referred to as 'overload-currents' ; which will 
lie effective at ail times ; that is, both while the controller is being operated 
by hand to adjust it to the normal position and after adjustment— the over- 
load switch or controller operated or controlled by said electro-responsive 
device being operàtive to respond tp an overload-current even while the switch- 
operating lever of the controller is being nioved by the operator." 

It will be observed, therefore, at the outset, that, while the patent 
is said to relate to circuit-controllers, its main purpose is to provide 
automatic protection against excessive or "overload" currents, when 
a manually operated starter is employed in an electric circuit. And at 
the outset it should also be observed that, while the claims of the pat- 
ent are not limited to shunt-wound motors, the devices which they de- 
scribe are in their useful application practically confined tç>the régula- 
tion of the flow of the current to motors of that character — as dis- 
tinguished from séries motors — and the case has been presented upon 
both sides as if the claims referred specifically to them. 
.: Before examining the claims of the patent, therefore, it will be dé- 
sirable to ascertain what shunt motors are, the difficulties and dangers 
attending their use, the early protective devices, and the situation ex- 
isting when the complainant. made his alleged invention. 

Shunt motors are electric motors having a stationary field magnet 
and a revolving armature, both of which are wound with wire. The 
winding on the former is the field winding, and the winding on the 
latter is the armature winding. When the current traverses the two 
windings it magnetizes the field magnet and the armature magnet, and 
the former, by attracting and repelling the latter, causes the armature 
to rotate and enables it to do its work. The field winding and armature 
are connected in parallel branches or side by side between the electric 
mains instead of being in séries. The current flowing through the 
field winding has only to magnetize the stationary élément of the motor, 
and the winding is such that it is constant and small when compared 

"For otlier oases see same toplc & § nomeek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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with that traversing the armature winding. The field magnet, there- 
fore, has little need of protection. The armature winding, however, 
ordinarily offers little résistance to the current, and as the armature 
— the working part of the motor — has many différent conditions to 
meet, it would be liable to be injured were it not that when once start- 
ed it is able to automatically adjust itself to the amount of current, 
and, consequently, to the amount of work to be done. 

This automatic action is effected by means of what is technically 
called the "counter electromotive force" of the motor armature. When 
the armature rotâtes it produces, by dynamo action, a back voltage or 
force proportioned to the speed, which opérâtes in opposition to the 
current flowing fronrthe source of supply. Thus when the motor has 
started and is running in normal opération, this counter force protects 
the armature from an excess of current and governs the flow when the 
work to be done varies. When, however, the motor is not running, no 
counter electromotive force is generated, and, if in this condition the 
full current is permitted to enter and bear upon the armature, it is lia- 
ble to burn it out. The problem is to start the motor gradually and give 
the armature opportunity to catch up with its back pressure. 

This problem was met early in the art by the use of a hand-operat- 
ed starting rhéostat or graduai-résistance switch in the Une of the flow 
of the current to the motor. Such a switch usually consists of a séries 
of résistance coils attached to adjacent contact segments which can be 
swept over by a pivoted switch arm. With such a switch the operator 
gradually cuts out the résistance sections, and as they are eut out the 
current in the armature tends to increase. But as they are being eut 
out the speed of the armature also increases, and it régulâtes itself by 
generating the back pressure, so that when they are ail eut out it is 
running protected. The starting rhéostat, therefore, without other de- 
vice, serves to protect the armature in the admission of the current dur- 
ing the period of starting. 

But should the current be suddenly shut off at any time after the 
starting switch has been closed, it would remain in an "on" position. 
Then, should the current be resumed, there would be nothing to pro- 
tect the armature from its sudden inflow. The danger would not lie in 
the "no voltage" condition, but in the resumption of the current. To 
meet this contingency it was old in the art to provide an arrangement 
called a "no voltage" or underload switch or eut out which would open 
the circuit and protect the armature in case of the interruption of the 
current supply and return the contact lever to an "off" position. This 
was accomplished in a prior Blades patent by a device in which the 
contact lever was held in an "on" position when the current was pass- 
ing through by a retaining magnet in the circuit acting in opposition 
to a retracting spring, and which was carried to an "of" position by 
the force of the spring when the current was interrupted. 

This underload eut out, however, afforded no protection in the case 
of an excessive current without antécédent "no voltage" conditions. 
To meet this danger it was old in the art to arrange the apparatus so 
that the switch which was opened in the case of "no voltage" was also 
opened in the case of excessive currents. Thus in one form of the 
Fiske device an overload magnet was so arranged as to de-energize the 
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underload or no: voltage magnet,- release the résistance switch, and 
open the circuit in case plan excessive current, while alsp permitting 
the latter magnet, tp open the switch when de-energized by the failure 
of current. In another form, a single magnet was made to open the 
switch in response to eithêr an excess or interruption of the current. 
But in ail thèse cases the underload and overload devices operated only 
upon one and the same switch. ■ 

Independent devices for opening circuits in the case of excessive 
currents— overload circuit breâkers — were also old in the art at the 
time of the complainant's alleged invention. At first fuses were prô- 
vided which would carry the normal full-load current, but which would 
melt in the case of an overload and eut off the flow of the current be- 
fore the motor could beinjured. Fuses, however, were found to serve 
their purpose only imperfectly, and automatic overload circuit breâkers 
came into use in electric circuits. In a common form of such a device 
a magnet was introduced into the circuit and became energized there- 
by. In case of an excessive current this magnet was so arranged as 
to actuate an iron core which unlatched the overload switch lever and 
opened the circuit. Fuses were comrrionly used with shunt motors, but 
whether the automatic circuit breâkers were so used is a question 
which we need not now détermine. Certainly there is évidence of 
such use. 

The complainant contends that the development of electrical inven- 
tion and use in the direction of the protection of shunt motors had not 
progressed fufther at the time of his invention than as we hâve just 
outlined. Whether it had progressed further is a question which we 
shall consider after exarniriing the nature of the complainant's alleged 
invention and the claims of his patent which are in suit. 

The conception of the patent goes further than the installation in the 
circuit of a shunt motor of the "riô voltage" switch ; goes further than 
the installation of the overload circuit breaker ; goes further than, and 
meets the difficulties attendant upon, the installation of the overload and 
underload devices acting upon the single switch. It covers broadly the 
association in the same circuit of the underload and overload circuit 
lareakers acting independently and automatically in response to the ab- 
nbrmal conditions affecting them respectively. As stated by the pat- 
entée at the commencement of the patent : *\ 

"My invention relates to the class of switches or rhéostats provided with 
means for automatically opening or closing, regulating, or otherwise affecting 
or changing the condition of a circuit upon the occurrence of an abnormal 
increase or decrense in current to prevent iiijury to the transi ating devices 
-in the circuit, said means being controlïed or operated by electro-respons-ive 
devices." 

Complainant's counsel désignâtes the device of the patent as a 
"double break" circuit controller. _ By the phrase "double break" it 
is appropriately only meant that, when the current is broken by the 
action of the overload circuit breaker, the magnet of the no voltage 
circuit breaker becomes de-energized and that switch opens also. One 
break in the circuit follows another break It is of interest to note, 
however, that in the device which the complainant has made under his 
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patent it i's doubtful whether tbe ôverload break does anything more 
than to initiate the second break. But this is not of importance. 

Turning novv to the daims of the patent, we find that the broad 
daims involved in this suit are 1, 6, and 11, while the structural claims 
involved are 7 and 10. We shall examine the former first. They read 
as f qllows : 

"(1) In a circuit-controller, the combination of two independently-movable 
switch-levers, an electro-responsive device for controlling one of said levers 
and responding to failure or abnormal decrease of current to release said lever, 
means for moving said lever when released to affeet the circuit, an electro- 
responsive device for controlling the other lever and responding to abnormal 
increases of current to release said second lever, and means for moving said 
lever, when' released to affeet the circuit." 

"(G) In a circuit-controller, the combination of two movable switch members 
for controlling the same circuit, and two electro-responsive devices for con- 
trolling said switch members, each switch member and its electro-responsive 
device. operating automatically and independently of the other to affeet the 
same circuit, one when excessive current flows and the other upon failure or 
abnormàï' decrease of current." 

"(11) In a circuit-controller, the combination of two movable switch mem- 
bers for controlling the same circuit, said members being adapted to be held 
in a normal .operative position and, operating respectively to effect the circuit 
upon the occurrence of ôverload and underload currents, and ôverload and 
underload electro-responsive devices functionally conneeted with said switch 
members and operating independently of each other to release the ôverload and 
underload switch members respectively." 

Th,es£, çl.aims ail embrace substantially the same éléments, and with 
one exception, which we shall later notice, it seems unnecessary to dif- 
ferentiate between them. . Claim 11 may be taken as illustrative. It 
covers a combination of the following éléments in ,the circuit control- 
ler: '(1) A movable switch member adapted to be held in normal op- 
erative position and operating to affeet the same circuit as a second 
switch member upon the occurrence of ôverload currents. (2) An- 
other movable switch member adapted to be held in normal operative 
position and operating tq affeet the same circuit as the first switch 
member upon the occurrence of underload currents. (3) An electro- 
responsive device functionally conneeted with the first movable- switch 
member and operating independently of a second electro-responsive 
device to release the ôverload switch member. (4) Another electro-re- 
sponsive device functionally conneeted with the second movable switch 
member and operating independently of the first electro-responsive 
device to release the underload switch, member. In other words, the 
claim calls for a hand starter associated with: (a) A switch member 
and an dectrorresponsive device in conjunction therewith to open the 
circuit in case of an abnormal excess of current. This is the circuit 
breaker of the art which we hâve noticed. (b) A switch member and 
an electro-responsive device in conjunction therewith to open the same 
circuit in case of an abnormal decrease of current. This is the "no 
voltage" or underload eut out of the art which we hâve also noticed. 
: It will be observed that no electrical connections are prescribed in 
the claim, except that both switch members must control the same cir- 
cuit. In fact, the patentée in his spécifications disclaimed any particular 
connections : 
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"The electro-responsive devices may be conneeted in the circuit in any suit- 
able way. They may be conneeted in séries or otherwise and arrangea in 
the path of the entire current flowing to the translating device, or arrangea 
to be affected by only part of such current, or either or both devices might be 
in a différent circuit from that in which the translating device is conneeted. 
When the apparatus is employed in the circuit of a motor, I connect the 
underload responsive device in most instances In séries with the shunt fleld- 
winding of the motor and the overload responsive device in séries with the 
motor-armàture. * * • * '■ Nor do I claim herein the circuit connections for 
a motor-starting rhéostat, as shown in Fig. 2, since ail those features are made 
the subject of a divisional application." 

"Thé translating device in the circuit" — in the language of the pat- 
ent— Which is to be protected by the association 6i the overload and 
underload switches is, according to ail the testimony, the armature oî 
the shunt motor, when they are used — as they are designed to be— 
with a motor of that class. 

We hâve thus treated the broad clairns as containing the same élé- 
ments and as illustrated by claim 11. But the complainaht contends 
that, while two circuit, breakers arranged in the armature circuit would 
satisfy claim 1, their installation in the main circuit' feeding both arma- 
ture and field is requîred by claims 6 and 11. This installation would, it 
is said, not interfère with the "closed local lobp" constituted by the 
shunt arrangement of thearmature and field circuits, and would possess 
many advantages. But we find no warrant whatever for reading as an 
élément the "closed local loop" into claims 6 and 11, nor is this loop a 
féàture riecessarily présent in those claims. The patent disclaims spé- 
cifie connections, especially the connections of the only figure showing 
the "closed local loop." The claims read upon the figure which possess- 
es no such loop. They only requiré the installation of the two circuit 
breakers so as to affect the same circuit. When they are used with 
a shunt motor the armature is the device needing protection, and ail 
that the claims and spécifications require is that the switches shall be 
arranged in the circuit to afford such protection. Claim 1 spécifies, as 
complainant's counsel was particular to point out, that the switches 
shall affect "the circuit." Claims 6 and 11 provide that they shall 
affect "the same circuit." We see no distinction between the phrases, 
and think that both rèfer — when a shunt motor is used — to the cir- 
cuit of the motor armature. 

The défense to the broad claims of the patent is want of novelty, and 
in considering this défense we shall, for the purposes of this opinion, 
assume that certain of the contentions of the complainant are well 
founded. In the first place, we shall assume that, with only the sep- 
arate use shown in the prior art of the underload and overload switch- 
es, patentable invention would hâve been involved in associating thern 
in the same circuit as stated in the claims. In the second place, we 
shall assume that, with only the associated use shown in the prior' art 
ol underload and overload electro-responsive dévices acting Upôn & 
single switch, patentable invention was involved in insèrting in the cir- 
cuit two independent switches and electro-responsive devices as stated in 
the claims. In the third place, we shall assume — ^and the évidence cer- 
tainly supports such assumption— that the conception of the patent, if 
novel, possesses great merit and many advantages over the single- 
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break type of controller. In the fourth place, we shall assume that 
the claims in question were not anticipated in any earlier patent. In 
the fifth place, while we may briefly consider the matter of prior pub- 
lication as indicating the teachings of the art, we shall assume that 
the défense of prior publication is not established. Finally, we shall 
assume that the date of. the invention may be carried back from the 
date of the application— March 27, 1899 — to April 17, 1897, when the 
cômplainant made a sketch in his note book. With thèse assumptions 
we hâve only to address ourselves to the questions of prior use as de- 
termining the novelty of the invention. In taking up this investigation, 
it will be well to see at the outset just what must be found in the prior 
art to anticipate. 

Referring, then, to the claims, it appears that it will be necessary 
to find a prior use of a circuit controller with thèse éléments: (1) A 
movable switch lever and electro-responsive device to open the circuit 
in case of an overload — an overload circuit breaker. (2) A movable 
switch and electro-responsive device to open the same circuit in case 
of an underload — a "no voltage" or underload eut out. And, going 
outside the claims, we shall assume that it is also necessary to show 
that the circuit-controller was used with a shunt motor, and that the 
translating device protected was the armature of such motor. 

Turning now to the évidence, we find thèse facts with respect to 
what is called the "Shipbuilding Company use" established by docu- 
mentary and paroi testimony so clear as to carry conviction beyond any 
reasonâble doubt : In 1896 the General Electric Company furnished 
to the Newport News Shipbuilding Company certain motor equip- 
ment for the coal trimmers of the steamship La Grande Duchesse. It 
was desired to operate the coal trimmers of this vessel by electric 
motors, and the correspondence, bills, and paroi testimony show clear- 
ly that two 15 horse power shunt motors were supplied. Thèse mo- 
tors were to be directly connected to the sprocket shafts of the coal 
trimmers, which were liable to become jammed and to suddenly stop 
the motor. It would also be necessary sometimes to start the motor 
ùpon full load. Consequently the protection of an overload circuit 
breaker for the motor armature was required. And the protection of 
a no-voltage eut out was, of course, as necessary as in the case of 
any hand-starter. The General Electric Company, therefore, as ap- 
pears by the correspondence, drawings, and paroi testimony, furnish- 
ed to the shipbuilding company a starting rhéostat provided with a 
no-voltage release magnet and a type M — overload— circuit breaker. 
The testimony and sketches of the General Electric Company em- 
ployés show that thèse two devices were intended to be put in the 
same circuit for the protection of the motor armature. The testi- 
mony of the electricians of the shipbuilding company is that the shunt 
motors and rhéostats were installed, and that the underload and over- 
load switches were in fact connected as they were intended to be. 
The testimony of thèse witnesses is also that the motors as so con- 
nected were used upon the vessel for the purpose for which they were 
designed. There is nothing to indicate that such use was unsuccess- 
ful, and, in view of the testimony concerning the merits of the associa- 
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ted use of the two circuit breakers, no reasoii appears why it should 
not hâve been successful. 

Reading this testimony in connection with the broad claims in ques- 
tion, it seems clear that this prior use anticipâtes. One of the movable 
switch members of the claims is found in the switch of the circuit 
breaker used. It was held in normal position by a latch, and operated 
to affect the circuit upon the occurrence of an overload current. The 
overload electro-responsive device of the claims is found in the coil 
with its co-operating parts, which were functionally connected to the 
overload switch and operated to release it in case of excessive cur- 
rent. The second movable switch member of the claims is found in 
the rhéostat arm of the starting box, which was normally held in oper- 
ative position against spring action by the action of the retaining or 
"no-voltage" magnet, which, when de-energized, released it and al- 
lowed the switch to open. The second of the two electro-responsive 
devices was the retaining magnet and its co-operative parts, which 
were functionally connected with the underload switch member — the 
rhéostat arm — and released it in case of no voltage. The two switch 
members operated independently to protect the same circuit — that in 
which the motor armature was located. This prior use took place be- 
fore the patentée'» date of invention, and more than two years prior 
to the date of his application. After the most careful considération 
of the évidence covering this prior use, we are unable to see that :it 
is open to the objections urged by the eomplainant, and are constrained 
to hold that it anticipâtes the broad claims in suit. And even if we 
were of the opinion that thèse claims covered some particular con- 
nections, so that there might be a doubt of strict anticipation, we should 
be obliged to hold that with separate and mdependent ; overload and 
underload switches in the circuit of a shunt motor — and also a man- 
ually-operated starter — shown in the prior art, the claims in ques- 
tion would be invalid for want of invention. 

The eomplainant contends with respect to this prior use that there 
is no satisfactory évidence that the circuit connections of the motor 
were his particular connections. But, as we have^lready seen, the 
eomplainant in his patent expressly disclaimed having any particular 
connections. Ail that the claims require is the placing of the two 
switches in the same circuit. The spécifications say that the devices 
are intended "to prevent injury to the translating device in the cir- 
cuit"— the armature of a shunt motor — and the proof in the case of the 
shipbuilding company use is that both switches' were installed in the 
same circuit for this very purpose. 

The eomplainant also says with respect to this use and others: 

"The two switches were so combinée! with each other and with the motor 
circuits as that they were not in séries in the same circuit, and, in conséquence, 
they, by their protective opération, broke the local loop containing the motor 
armature and field." 

This contention is not, we think, well founded in fact. The testi- 
mony is that the two switches were installed in séries in the same cir- 
cuit— the circuit of the motor armature. This, according to ail the 
experts, was the translating device to be protected. Moreover, while 



LEONARD V. CUTLEK-HAMMER MFG. CO. 257 

it may be préférable to arrange the two switches so as to protect the 
field also by not interfering with the "closed local loop," as we hâve 
seen, there is nothing whatever in the claims in question regarding 
such an arrangement, nor is it required by the spécifications. 

In view of our conclusions concerning the shipbuilding company 
use, it is unnecessary for us to consider the testimony concerning other 
alleged prior uses contained in the record. One of thèse uses, how- 
ever, we shall briefly refer to — the Government Printing Office use. 
We hâve carefully examined the testimony concerning this use, and are 
fully satisfied that prior to 1897 there were installed in the Govern- 
ment Printing Office at Washington and used in the same circuit of 
a shunt motor for the protection of the armature: (1) An automatic 
overload circuit breaker manufactured by the Cutter Electrical Com- 
pany. (2) A starting box and no-voltage release attachment made 
by the Cutler-Hammer Company. This prior use seems clearly to 
anticipate the broad claims in question. And, as already pointed out, 
if there was a question about strict anticipation, with such a use in the 
prior art the claims would disclose no invention. The complainant 
seeks to discrédit the testimony of the electricians in the Government 
Printing Office concerning this prior use. But while some minor in- 
consistencies in the testimony are shown, the witnesses seem to be 
entirely crédible, compétent, and disinterested, and no adéquate rea- 
son is shown why their statements should not be accepted as the truth. 

The complainant also urges, with respect to ail the testimony con- 
cerning prior uses, that it is inherently improbable that prior to March, 
1897, any one should associate in a motor circuit independent over- 
load and underload switches ; that such association was contrary to 
the teachings of the art. While we are not prepared to hold that with 
underload and overload switches used separately their association in a 
circuit for the protection of a shunt motor was obvious, we are cer- 
tainly unable to assent to the converse proposition that it was so ob- 
scure as to be unlikely to be thought of. And with respect to the 
teachings of the art, we find in the Electrical World, of February 6, 
1897, an illustrated article concerning circuit breakers in which it is 
said — apparently as nothing particularly new or novel : 

"An automatic overload circuit breaker, which may be single pôle, inasmueh 
as a double pôle fusible eut out is usually installed, may be used in connection 
with any improved hand-starting box, preferably with a magnetic open circuit 
release." 

For thèse reasons claims 1, 6, and 11 of the patent are held invalid 
for want of patentable novelty, and only the structural claims 7 and 
10 remain to be considered. 

Claim 7 is as follows: 

"In a circuit-controller, the combination of two levers pivotally connected, 
a spring constantly tending to move said levers, a latch for holding one of 
said levers in its normal position, an electro-responsive device for releasing 
said lever, and the other lever carrying a keeper and normally held by an 
electro-magnet." 

The spring, the latch, and the electro-responsive devices of claim 7 
are manifestly old; are used for their ordinary purposes, and in the 
combination produce no new resuit. The only élément which could 
1G8 F.— 17 
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bë.claimed to be at ail novel is the mounting of thé two switch levers 
upon the same pivot, and this' seems to be the essential élément of the 
daim. But the Gibbs patent (No. 555,503, dated March 3, 1896), 
the Schneider patent (No; 593,817, dated November 16, 1887), and an 
earlier Léonard patent (Nd..668,088, dated September 22, 1896) show 
that it was old to mount two switches upon one pivot, and no new 
resuit is obtained by combining thèse pivotally mounted levers with 
the othér éléments of the claim. With the patents referred to in the 
prior art, claim 7 seèms clearly invalid for want of invention. Indeed, 
the only apparent advantage arising from having the two levers 
"pivotally connected" is to make the apparatus more compact, and 
possibly to more conveniently permit the resetting of the levers. But 
even without the prior art we could hardly regard this mechanical 
arrangement as involving invention. 
Claim 10 of the patent is as fallows : 

"In a circuit-controller, the eomlrination of an overload-swltch, a latch for 
holding said switch, a solenôid-niagnet in the main current having a moving 
core for releasing said switch, and an underload-switch functionally connected 
with the bverload-lever and normally held against a spring by a second 
magnet." 

This. claim is essentially for the "underload switch furtctionally con- 
nected with the underload lever." 

The purpose of this functional connection between the two switches 
is to close the circuit breaker when the résistance lever is moved to 
its "off" position. But a similar functional connection of the two 
switches is found in the prior patent of the complainant (No. 568,088, 
dated September 22, 1896) as well as in other earlier patents. We 
think this claim, based broadly upon a functional connection of the 
two switches, is invalid in view of the prior art. 

And, if the claim be given a narrower construction and be con- 
fined to the form illustrated in the drawings and shown in the spécifica- 
tions,, the défendants' deyice does not infringe. When the underload 
switch lever of the patent is moved to the open position, it contacts 
with; and çarjries the switch arm of the overload circuit breaker, clos- 
ing the switch. The operating handle is upon the underload arm, and 
only one movement — that of the underload arm — is required or in- 
tended to be made. In the défendants' device, on the other hand, 
there are two handles, and two movements are required to close the 
two switches. The underload lever does not automatically close the 
overload lever, although the latter when open is r so locked that it can- 
not be closed until the former is carried back to the open circuit posi- 
tion. In other words, the défendants do not employ the functional 
device shown in the spécifications of the patent, but use an interlocking 
two-handle device along the lines of earlier patents. The rather in- 
definite suggestion in the patent that the invention includes within its 
scope means "whereby the underload switch could not be closed until 
the overload switch is closed" certainly does not embrace the défend- 
ants' structure, which requires that the overload switch shall not be 
closed until the underload switch is open. 

For thèse reasons, the decree of thé Circuit Court must be, and it 
is, affirmed, with costs. 
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J. L. OWENS 00. r. TWIN CITY SEPARATOR CO. 

(Circuit Court of Appeals, Eighth Circuit February 25, 1909.) 

No. 2,525. 

1. Patents (I 177*) — General Claim— Not Limited by Specific Claim in 

Same Patent. 

Where a patent contains a gênerai claim for a combination of certain 
éléments and a spécifie claim for a combination of a particular form, 
composition, or construction of an élément of that combination with its 
other éléments, the gênerai claim is not limited to the particular form, 
composition, or construction of the élément claimed in the specific claim, 
but the gênerai claim protects the élément and its mechanical équivalents, 
although they may differ froin the form, composition, or construction 
claimed in the specific claim. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. § 253; Dec. Dlg. 
§ 177.*] 

2. Patents (§ 178*) — Not Limited to Immatebial Détails ob Description- in 

Spécification. 

The description in a spécification or drawing of a form, or a composi- 
tion, or a construction of a mechanical élément, when that form, compo- 
sition, or construction is not essential to the combination or improve- 
ment claimed, is the mère pointing out of the best mode in which the 
patentée contemplated applying the principle of his invention pursuant 
to section 4888, Rev. St. (U. S. Oomp. St. 1901, p. 3383), and it does not 
deprive him of protection against mechanical équivalents of the élément, 
nor does it indicate that ne intended to give up ail other modes of ap- 
plication. 

TEd. Note. — For other cases, see Patents, Cent. Dig. § 254% ; Dec. 
Dig. § 178.*] 

3. Patents (§ 328*)— Construction— Particular Patents. 

The spécification and drawings of a patent described a lap deck com- 
posed of a rigid short deek and a flexible apron secured to its upper 
edge and extending beneath and beyond it. The patent had two claims, 
one gênerai, for a combination of other éléments with the lap deck, an- 
other spécifie, for a combination of the other éléments with the lap deck, 
composed of a rigid deck and a flexible fl&p shown in the spécification. 
The composition of the lap deck was not essential, and the flexible flap 
performed its function alone as efnciently as the rigid deck and the flap 
together. 

Held: The flrst claim was not limited to a lap deck composed of a 
rigid part and a flexible flap, but it protected the patentée against a lap 
deck made of the flexible flap alone, which was the mechanical équivalent 
of the lap deck of that claim. 

[Ed. Note. — For other cases, see Patents, Dec. Dig. § 328.*] 

4. Patents (§ 64*) — Finding Parts of Patented Combination or Machine 

in Différent Priob Patents or Publications No Anticipation. 

It constitutes no anticipation and no défense to a claim of infrlnge- 
ment that one or more éléments of a patented combination, or one or 
more parts of a patented improvement, may be f ound in one old patent 
or publication, and others in another, and still others in a third. It is 
indispensable that ail of them, or their mechanical équivalents, be found 
in the same description or machine, vvhere they do substantially the 
same work by substantially the same means. 

[Ed. Note. — For other cases, see Patents, Cent Dig. § 79; Dec. Dig. 
§ 64.*] 

♦For other oases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date. Se Rep'r Indexes 
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5. Patents (§ 109*)— Claim— Limitation Whebe Rejection and Amendment. 

A patentée who acquiesces in the .rejection of his claim ,pn références Is 
estopped from maintainlng that an ameiidwï claim covers the combina- 
tions and devices shown in those références, or that it has the breadth 
of the rejected claim. ■"'<•"■ 

But he is not estopped from claiming and securing by an amended 
claim every improvement and combination he has inventée! that was not 
disclosed by the références on whlch his original claim was rejected. 
'" : [Ed. Note. — For other cases, see Patents, Cent. Dig. § 152; Dec. Dig. 
... § 109.* 

Amendment of application, see note to Cleveland Foundry Co. v. Détroit 
y'Vapor Stove Co., G8 O. O. A. 239.] ' 

6. Patents.: (§ 243*)— Infringement— Immaterial Changes of Form, Com- 

position, or Construction, Will Not Avoid. 

Changes of the form, composition, qr construction of parts of a de- 
vice, or of some of the éléments of a combination, will not avoid in- 
fringement, where the principle or mode of opération of the patentée is 
: taken, . and the changed form, composition, or construction is neither a 
distinguishing characteristic of the invention nor material to the device 
or combination, or its opération. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 384 ; Dec. Dig. 
§ 243.*] 

7. Patents, (§ 328*)— PARTictttAB Patents— Infbingement— Evidence. . 

The substitution for the. flexible dividing aprons of the combination of 
Froslid's patent No. 684,751, which are about four inches in length and 
which divide the stock, overlap at thëir delivery ends the receiving ends 
of the dividing aprons , beneath them, and act as riders and carriers, of 
long flexible aprons with transverse slots wherëby thèse aprons are in 
practiçal ' effect dividëd into sections about four inches long, which di- 
vide the stock, overlap at' their delivery ends thé receiving ends of the 
sections beneath them, act as riders and carriers, occupy the same relation 
to the 1 btlrér éléments of the combination and perform the same functions 
as the dividing aprons of the patent, is the use of mechanical équivalents, 
and it will not avoid infringement. .,.....,. 

[Ed. Note.— For other cases,, see Patents; Dec. ï)ig. § ; 32S.*],.. 

8. Patents '(I 328*)— Claim 1 of Patent No. 668,175,'^ and Claims 1, 2, and 

3 of Patent No. -684,751, Valid and Infringed— Claim 1 or Patent No. 
626,746 'Not Infringed. ï ■ • 

Claim 1 of patent No. 668,175, Issued February 10; 1901, to Anton S. 
Froslid, and claims 1, 2, and 3 of patent No. 684,751, issued October 15, 
1901, to Ataton S. Froslid, for improvements in grain separators, are valid, 
and were infringed by the défendant. :::... 

Claim 1 of patent No. 626,746, issued June 13, 1899, to Charles E. Bird, 
'was not infringed. 

[Ed. Note.— For other cases, see Patents, Dec. Digl § 328.*] • 

9. Patents (§ 325*)— Costs Ëqùitably Divided Whebe Complainant's Suo- 

cess Partial., . 

Where 'â suit is'broiïgnt upon sev'erâl- claims of oné or more patents, and 
the complainant succeeds in obtainjng relief uppn some of the claims and 
fails to recover upon others, an équitable division of the costs prppor- 
tioneôVto the expense of litigating thp .respective claims should be niade, 
because the défendant is not justly liable for the costs of litigating those 
claims upon which the complainant was entitled to no relief. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. § 607; Dec. Dig. 
§ 325.*] . 

(Syllabus by thé Court.) ' ' ■• 

Appeal from the Circuit Court of the United States for the District 
of Minnesota. 

•For other, cases see same topie &, % mumber in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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À. C. Paul, for appellant. 

James F. Williamson, for appellee. 

Before SANBORN and HOOK, Circuit Judges, and PHILIPS, 
District Judge. 

SANBORN, Circuit Judge. This appeal involves a decree for the 
usual injunction and accounting for the infringement of claim 1 of 
letters patent No. 626,746, issued June 13, 1899, to Charles E. Bird, 
claim 1, of letters patent No. 668,175, issued February 19, 1901, to 
Anton S. Froslid, and claims 1, 2, and 3, of letters patent No. 684,751, 
issued October 15, 1901, to Anton S. Froslid. Thèse patents illustrate 
an advance in the art of separating oats from wheat, and disclose 
improvements in sieves and aprons, and in the arrangement of sieves 
and aprons in fanning mills, to accomplish such a séparation. The 
fact that oats pass endwise but cannot pass sidewise through per- 
forations no larger than required to permit the passage of wheat was 
obvious, and rigid and flexible aprons had been used as riders upon 
the mixed wheat and oats as they passed over vibrating sieves to pre- 
vent the oats from taking a vertical position, and thus passing through 
the perforations with the wheat, long before thèse patents were issued. 
The use of thèse aprons aided, but it failed to effect the séparation 
satisfactorily. A fanning mill provided with a gang of sieves or 
screens inclining slightly downward from their receiving ends or heads 
and secured in a vibratory shoe was old in the art. A top sieve 
provided with a flexible apron resting upon the succotash upon it as 
a rider to keep the oats in a horizontal position, called a "scalping 
sieve," had been frequently used with an underlying gang of sieves, 
but thèse had proved inefïectual to accomplish well the resuit sought. 
Froslid attained that resuit in this way: H'e placed a gang of five 
sieves inclined downward from their receiving ends or heads in the 
vibratory shoe of a fanning mill, so that each underlying sieve ex- 
tended farther to the rear than the sieve next above it. He hung upon 
a transverse bar over the head of the upper sieve by one end a long 
flexible apron or fiap which extended the entire length of and served 
as a rider upon this uppermost or scalping sieve. When the succotash 
was fed to this sieve the kernels of wheat, which were smaller and 
heavier than the oats, commenced to rattle rapidly through it and 
through the screens beneath it near their heads, while the kernels 
of oats, which were lighter, tended to pass on toward the tails of 
the screens. Many of thèse oats, however, assumed a vertical position 
as they fell through the screens, and slipped through the parts of them 
more remote from their heads and then through the screens beneath, 
and mingled with the cleaner wheat which had dropped through near 
the heads of the screens. The problem he sought to solve was to 
find some way to keep the cleaner wheat that came through the head 
ends of the screens separate from the other parts of the stock until 
the latter could be completely cleaned, to deliver thèse other parts 
under aprons riding upon the screens which would keep the kernels 
of oats horizontal upon the screens below the scalping sieves, so that 
thèse parts of the stock might be separately subjected to the process 
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until the wheat therein was completely extracted from the oats, and 
to prevent the stock from falling upon any parts of the screens not 
covered by imperforate aprons. He conceived such a mode of opéra- 
tion and embodied it in thèse means. Beneath the scalping sieve and 
its single long, imperforate flexible apron riding upon the succotash 
which was fed to this sieve near its head he placed four sieves so that 
the tail of each one extended a short distance beyond that of the 
screen next above it, and over each of thèse sieves he hung four 
short, dividing flexible imperforate aprons by their heads upon trans- 
verse wires so that the four transverse wires were about four inches 
apart, and the tail of each apron extended a short distance over the 
head of the çorresponding apron beneath it between the screen on 
which it rode and the next screen below, and so that each of the 
aprons, except the four tail aprons, extended a short distance under 
the head of the next apron toward the tail of the sieve upon which 
it rested. The principle of this combination was (1) that the succo- 
tash which fell through the scalping sieve was immediately divided by! 
thèse short aprons into parcels according to its grade, (2) that the 
cleaner parcel which fell through near the head of the scalping sieve 
was practically prevented from again mingling with the dirtier par- 
cels until ail the wheat had passed through the four screens and the 
process of séparation was completed, (3) none of the oats of suc- 
cotash fell upon any part of any of the four screens below the scalp- 
ing sieve, but ail of it fell' upon imperforate aprons or imperforate 
heads of screens, and after being shaken into a horizontal position 
was slid off the heads of the screens and off of the imperforate aprons 
upon a screen beneath a riding apron, and (4) that each of the divid- 
ing aprons perfôtmed the offices of a rider, keeping the oats beneath 
it in a horizontal position, and of a carrier bearing along and de- 
livering : beneath the next rider upon its sieve or over its tail the stock 
which fell through the screen above it. The fanning mill which Fros- 
lid constructed in this way satisfactorily separàted wheat from oats, 
went into gênerai use, and became commercially valuable, and then 
the défendant constructed a mill which accomplished ; the same resuit 
by placing upon each of the three lower sieves beneath the scalping 
sieve a singie' flexible imperforate apron with four trànsverse slots 
in it about four inches apart and with pièces of wood upon the tail 
sides of thèse slots to divide the stock and cause it to pass through 
the slots, and by so arranging thèse slots that the delivery end of 
each of the sections of the apron beneath them overlapped the re- 
ceiving end of the section of the apron upon the next screen below it. 

The validity of the patents in question and their infringément by 
the défendant are challenged, and the patents which are cited as an- 
ticipations will now be notked. 

Bodge in 1865, in letters patent No. 51,687, had disclosed boards 
fastened by cleats at the proper distance above screens to allow bats 
and other grains to rise upon their ends freeïy, but not sufïïciently to 
enable them to pass through the screens. 

In 1866, by his patent No. 58,052, upon which the .défendant seems 
chiefly to rely, he had described an improvement in grain separators, 
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made, as he said, to force longer or broader grains to pass over 
sieves flatwise while the shorter or narrower grains pass through 
them, which consisted of a single sieve which had three perforate and 
three imperforate parts alternating along its lenglh, three wooden 
covers in the form of parallelograms rigidly secured far enough above 
the perforate parts of the screen to permit oats and wheat to pass 
between three flexible aprons secured to the undersides of thèse wood- 
en covers respectively and the perforate parts of the sieve, and three 
chutes just over the imperforate parts of the screen, one at the end 
of the front cover, one between that cover and the middle cover, and 
one between the middle cover and the tail cover. In opération one- 
third of the stock was fed down each chute, where it would fall upon 
an imperforate part of the sieve and pass towards its tail upon the 
next perforate part and under the next flexible apron. Counsel argue, 
and experts testify, that this improvement may be made to accom- 
pli sh the same resuit as Froslid's combination by substantially the 
same means if one places two or three of Bodge's screens in suitable 
positions beneath the single sieve he described. If so, that resuit 
would flow, not from any improvement disclosed or any mode of 
opération portrayed by the drawings, spécification, or claims of the 
patent to Bodge, but from the mode of opération conceived and de- 
scribed and the mechanical means adopted by Froslid. The patent 
to Bodge contains no suggestion or description of the simple and ef- 
fective combination of Froslid from which a mechanic skilled in the 
art could hâve constructed the latter. The fact that, while such a 
device as that of Froslid was constantly sought, ail the suggestions of 
the patent to Bodge failed to inspire any mechanic with the happy 
thought that the multiplication beneath the scalping sieve of screens 
in the proper positions covered by short dividing aprons hung at their 
heads would reach the desideratum, is a démonstration that more than 
mechanical skill was required to accomplish this end, and that the 
patent of Bodge did not anticipate the invention of Froslid. In truth, 
it described nothing but a single scalping sieve divided into perforate 
and imperforate parts and short flexible aprons secured to wooden 
covers and riding on the perforate parts of the sieve. The raw stock 
was fed upon each perforate part as it was upon the ordinary scalping 
sieve with a single apron. Bodge's sieve accomplished nothing that 
the common scalping sieve failed to accomplish, and it performed the 
function of the latter less efficiently than the ordinary sieve, because 
it exposed the larger portion of the stock to less perforate surface. 
It failed to suggest the division for treatment of the material which 
fell from the scalping sieve, the prévention of the mingling of the 
cleaner with the dirtier grain until the process of séparation was com- 
pleted, the multiplication of sieves or their arrangement beneath the 
scalping sieve, or the use of dividing aprons simultaneously as riders 
and carriers. 

A séries of bare screens réceding successively from upper to lower 
(Noah, 31,428, February 12, 1861), bare réceding sieves whereby the 
grain which passed through the upper sieve was divided into three 
divisions (Brooks & Ogden, 35,360, May 21, 1862; Hurlbut, 77,490, 
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May 5, 1868; Youngs, 39,090, June 30, 1863), a separate plate per- 
forate or imperforate beheath the taii third of a sieve (Youngs, supra), 
rigid covers or plates over screens to hold oats in a horizontal position 
(Putney, 30,183, September 25, 1860; Thomas, 41,872, March 8, 1864), 
and an endless apron moved over stock upon a screen by rollers to 
force the wheat through it (Watson, 33,617, October 29, 1861), ap- 
pear among the improvements described in the prior patents cited; 
but while in some of them descriptions of some, and in others de- 
scriptions of other éléments of Froslid's device may be found, none 
of them suggested, much less portrayed, the complète and effective 
combination he formed. And it was in the state of the art which has 
now been disclosed that the improvements claimed in the patents in 
suit to which we now turn were conceived and described. 

Bird placed a longer sieve beneath a shorter one, so that the tail 
of the latter extended nearly the length of the shorter sieve beyond it, 
and attached to the tail of the shorter sieve the head of an imper- 
forate flexible apron or flap which extended over the tail third of the 
longer sieve, rode upon it, and carried the stock which it received from 
the tail of the upper sieve down over the end of the longer sieve, and 
thus served as a tailings extension of the former and a rider of the 
latter ; and the claim of his patent was : 

"In a grain-separator, the combination with a shaking shoe of a pair of 
overlappihg sieves of unequal length, and a flexible flap moimted to serve as 
a tailings extension for the upper or shorter sieve, and as a rider for the 
lower sieve, substantially as and for the purposes set forth." 

The nearest approach in the prior art to this combination seems to 
be the rigid board cover of Putney, which acted as a tailings extension 
for an upper and a cover for a lower sieve. But that inflexible board 
lacked the autômatic action of Bird's flexible apron, necessarily failed 
to conform to the volume and flow of the stock beneath it, and could 
not hâve performed its function as cheaply and effectively as Bird's 
device. The majority of the court, however, are of the opinion, in 
which the writer does not concur, that the défendant did not infringe 
this claim, because the improvement it describes is so slight that a 
patent protects only against those who use the very device claimed, 
and the défendant has no pair of sieves of unequal length in combinar 
tion with a flexible flap so that they fall within the terms of the claim. 

We corne, then, to the patents to Froslid. In the first one he shows 
a séries of three sieves which receive the stock that has passed thé 
scalping sieve upon the head of the upper sieve. The tail of each 
of the two. lower sieves projects beyoncl that of the sieve next above 
it. Each of the lower screens has an imperforate deck which lies 
under the head half of the screen above it, and receives the cleaner 
wheat which falls through that part of the overlying screen, and de- 
livers it upon the head of its sieve, where it falls through that screen. 
Under the tail half of the screen above each of thèse sieves an im- 
perforate lap deck is suspended which receives the dirtier stock that 
falls through that half of the screen above it, carries it over the head 
end of the sieve beneath it through which the cleaner wheat is passing, 
and delivers it upon an intermédiare part of that screen. This lap 
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deck has a flexible apron attachée! to its head, which rides upon the 
sieve beneath it and acts as carrier and rider. This combination par- 
tially, but not completely, separated the stock into two sections and 
separately treated those sections. It caused ail the stock passing 
through the screens to fall upon imperforate parts, and caused it to 
be carried forward on to the screens and delivered under flexible 
riders. The claim of the patent hère in suit reads : 

"In a grain-separator, the combination with a séries of overlapping sieves 
receiving the passed stock, one from the other, the lower sieves projecting 
successively in a given direction, of a corresponding séries of main or head 
decks underlying each higher sieve for receiving from the head portion of 
the overlying or higher sieve and delivering to the head of the next lower 
sieve, and a corresponding séries of lap decks underlying the lower portion 
of each higher sieve and overlying the upper portion of each lower sieve, said 
lap decks inclining in the saaie direction as said main decks and sieves, for 
receiving from the lower portion of the overlying sieve and delivering to the 
central portion of the lower or underlying sieve, substantially as and for 
the purposes set forth." 

The défendant insists that there was no novelty in this combina- 
tion, and cites Putney, Nash, Brooks & Ogden, Hurlbut and Bodge. 
Putney shows a conducting board beneath a sieve, but no flexible 
apron actmg as rider and carrier, and no séries of overlapping and 
successively projecting sieves; Nash, a gang of screens without the 
arrangement of Froslid and without lap decks; Brooks & Ogden, a 
séries of three overlapping and successively projecting plates with 
perforate and imperforate sections, but without lap decks with flexible 
flaps which serve as riders and carriers ; Hurlbut, a complicated ar- 
rangement of screens without lap decks with flexible flaps; Bodge, 
wooden decks with flexible flaps over the parts of a scalping sieve, 
but no overlapping and successively projecting screens with lap decks 
between them to treat the stock after it has passed the scalping sieve. 
None of them discloses the combination of Froslid, and it is no défense 
to a claim of an infringement that one or more éléments of a patented 
combination, or one or more parts of a patented improvement, may 
be found in one old patent or publication, and others in another, and 
still others in a third. It is indispensable that ail of them, or their 
mechanical équivalents, be found in the same description or machine, 
where they do the same work by substantially the same means. Im- 
haeuser v. Buerk. 101 U. S. 647, 660, 25 L. Ed. 945 ; Bâtes v. Coe, 
98 U. S. 31, 48, 25 L. Ed. 68 ; Latta v. Shawk, 1 Bond, 259, Fed. 
Cas. No. 8,116; Machine Co. v. Pearce, 10 Blatchf. 403, Fed. Cas. 
No. 4,312; Manufacturing Co. v. Steiger (C. C.) 17 Fed. 250, 252; 
National Cash Register Co. v. American Cash Register Co., 3 C. C. A. 
559, 53 Fed. 367; Rhodes v. Lincoln Press-Drill Co. (C. C.) 64 Fed. 
218, 219 ; Packard v. Lacing-Stud Co., 16 C. C. A. 639, 641, 70 Fed. 
66, 68. The combination of the first claim of this patent was novel ; it 
does not appear in any prior patent or publication ; it marked a distinct 
advance in the art, a step toward the perfected combination of Fros- 
lid's second patent which no mechanic with ail the références now 
cited before him had ever taken ; and this record is far from making 
it clear that the findings of the Commissioner of Patents and of the 
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court below that it evidenced invention, which are presumptively cor- 
rect, were errotteous in law or mistaken in fact; and the validity of 
the first claim of this patent must be sustained. 

While conceding that the défendant uses every other élément of this 
combination except the lap deck, counsel insists that its machine does 
not contaih that élément, and hence does not infringe this claim. The 
function of the lap deck is to extend over the imperforate deck and 
the head of the sieve below it, to catch the stock falling from the part 
of the sieve just above it, to carry it forward to an intermediate part 
of the screen below it, and at the same time to act as a flexible rider 
to the part of the screen just beneath it. Now the défendant lias 
between its screens long flexible aprons, each of which covers and 
rides upon the sieve beneath it, catches the stock falling through the 
sieve above it, and has three transverse slots in it, four inches apart, 
through which the stock thus caught is delivered to the sieve beneath 
it at intervais of four inches. In operative effect thèse slots divide the 
long apron into four short aprons. The head apron upon each sieve, 
the four inches of apron between the head of the apron and the first 
or head slot, laps over the imperforate deck at the head of the screen 
beneath it, catches and carries to the head slot, and there delivers to 
an intermediate part of the sieve beneath it the stock which it has 
received from the screen above it, and at the same time rides upon the 
sieve beneath it, and thus in every way performs the very function of 
the lap deck of Froslid by means of a flexible apron in the exact rela- 
tion to the sieves that Froslid's bears. ' 

But counsel contends that the défendant escapes infringement be- 
cause in the spécification of his patent and in his drawings Froslid 
shows a lap deck composed of a rigid élément, such as a zinc plate, 
about half as long as the deck, and a flexible apron or flap, the head 
end of which is fastened to the head end of this plate while the re- 
mainder of it rides upon the sieve below and holds the oats in a hori- 
zontal position. But the description in a spécification or drawing of 
a form, or a composition, or construction, of a mechanical élément, 
when that form, composition, or construction is not, and is not claimed 
to be, essential to the combination or improvement claimed, is the 
mère pointing out of the best mode in which the patentée contem- 
plated applying the principle of his invention under section 4888, Rev. 
St. (U. S. Çomp. St. 1901, p. 3383), and does not deprive him of pro- 
tection for mechanical équivalents or indicate that he intended to 
give up ail other modes of application. Continental Paper Bag Co. v. 
Eastern Paper Bag Co., 210 U. S. 405, 418, 28 Sup. Ct. 748, 52 L. 
Ed. 1122; National Hollow Brake-Beam Co. v. Interchangeable 
Brake-Beam Co., 45 C. C. A. 544, 566, 106 Fed. 693, 715; City of 
Boston v. Allen, 91 Fed. 248, 249, 33 C. C. A. 485, 486. 

Again, in the claim in suit the patentée does not specify or claim 
the two éléments of the lap deck, but claims the lap deck simply as 
one élément of his combination; while in his second claim, that is 
not hère in suit, he spécifies and claims the rigid élément and the 
flexible élément of a lap deck as éléments of the combination there 
•described; and where a patent contains a gênerai claim for a com- 
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bination of certain mechanical éléments and a spécifie claim for a com- 
bination of a specified form, composition, or construction of one of 
those éléments with the other éléments of the gênerai claim, the légal 
presumption is that the two claims secure différent combinations, and 
the gênerai claim is not limited to the spécifie form, composition, or 
construction claimed in the spécifie claim, but protects the élément and 
its mechanical équivalents, though in form, composition, or construc- 
tion differing from that of the spécifie claim. 

Mère changes of the form or composition of a device or of some 
of the mechanical éléments of a combination will not avoid infringe- 
ment, where the principle or mode of opération of the patented im- 
provement or combination is adopted, unless the form or composition 
is the distinçuishing characteristic of the invention. Columbus Watch 
Co. v. Robbins, 64 Fed. 384, 396, 12 C. C. A. 174, 187; New De- 
parture Bell Co. v. Bevin Bros. Mfg. Co. (C. C.) 64 Fed. 859 ; Machine 
Co. v. Murphy, 97 U. S. 125, 24 L. Ed. 935 ; Winans v. Denmead, 15 
How. 342, 14 L. Ed. 717 ; Robinson on Patents, § 141, p. 201 ; Blandy v. 
Griffith, 3 Fed. Cas. p. 678, No. 1,529 ; Bonnette Arc Lawn Sprinkler 
Co. v. Koehler, 82 Fed. 431, 27 C. C. A. 200; National Hollow Brake- 
Beam Co. v. Interchangeable Brake-Beam Co., 45 C. C. A. 544, 562, 
106 Fed. 693, 711. 

"If two devices do the same work in substantially the same way and 
accomplish substantially the same resuit, they are the same, even 
though they differ in name, form, or shape." Machine Co. v. Murphy, 
97 U. S. 125, 24 L. Ed. 935. A lap deck composed of the flexible 
flap alone properly fastened in place by its head performs the same 
function in the combination of the first claim of this patent in sub- 
stantially the same way and by substantially the same means as one 
composed of a rigid élément and a flexible élément, and hence the 
one is the plain mechanical équivalent of the other. 

The next contention is that the file wrapper and its contents show 
that the patentée inserted in his spécification the two éléments of the 
lap deck in order to obtain his patent, and that he is thereby estopped 
from claiming one composed of a flexible flap alone as an équivalent 
of the lap deck he claimed. The file wrapper and contents hâve been 
examinée!, but they fail to support this contention. The original spéci- 
fication describes thèse lap decks as imperforate deck sections with 
flexible flaps secured to them. AU the claims, 14 in number, attached 
to this spécification were rejected on March 15, 1899. Thereupon the 
spécification and the claims were practically rewritten, and the lap 
decks were described as composed of a rigid deck section and a flex- 
ible flap; but this was no modification or change of the original spéci- 
fication, because the description in that spécification clearly showed 
that the deck sections to which the flexible flaps were described as 
secured must hâve been rigid. Three claims were submitted with this 
spécification. The first and second of thèse claims, so far as they 
relate to the composition of the lap decks, were identical in meaning 
and effect with those allowed under those numbers in the subséquent 
patent. The first claim sbught to secure the îap decks in combination 
without any spécification of the éléments of which they were com- 
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posed/and the second claim specifically claimed the rigid élément and 
the flexible élément of the lap deck in combination with the other 
mechanical éléments of the first claim. On April 21, 1899, the first 
claim was rejected. Froslid answered this rejection that the feature 
of construction in claim 1 was new and patentable, that this fact was 
practically conceded by the examineras statement that he would allovv 
claim 2, that claim 2 differed from claim 1 only in the fact that the 
lap decks there named called for rigid sections and flexible sections, 
and that it must be obvions that the results pointed out in the spéci- 
fication would be accomplished if the lap decks were in single sec- 
tions of suitable material. After this argument, and on July 15, 1899, 
claim 1 was again rejected. Froslid then amended it, inserting in their 
places therein thèse words, "the lower sieves projecting successively 
in a given direction," and "said lap decks inclining in the same direc- 
tion as said main decks and sieves," but made no change in the por- 
tion of the claim relating to the lap decks, and wrote to the examiner 
concerning it: 

"The claim sets a novel combination in which the so-called lap deeks operate 
in a manner which is entirely novel, the renia in ing daims hâve heen inrticated 
as allowable, and it is therefore respectfully submitted that this case is now 
in condition for allowauce." 

The claim was then allowed. Thus it may be seen that, instead of 
acquiescing in any limitation of his first claim to a lap deck com- 
posed of a rigid and a flexible élément, the file wrapper and its con- 
tents prove that Froslid always insisted that his second claim secured 
to him that spécifie composition of a lap deck, and that his first claim 
was for the combination of the ether éléments with a lap deck, wheth- 
er composed of one or two éléments, that he pointed out that a lap 
deck of a single élément might be the mechanical équivalent of one 
with the two éléments named in the spécification, and that the Com- 
missioner of Patents after that argument and déclaration sustained 
and granted the first claim. 

If a patentée acquiesces in the rejection of his claim on références, 
he may be estopped to maintain that an amended claim covers the 
combinations shown in those références, or that it lias the breadth of 
the rejected claim, but he is not estopped from claiming and securing 
by the amended claim every improvement and combination which 
he has invented and which was not disclosed by those références. Na- 
tional Hollow Brake-Beam Co. v. Interchangeable Brake-Beam Co., 
45 C. C. A. 544, 565, 106 Fed. 693, 714. The références which in- 
duced the amendment of the first claim did not disclcse a lap deck 
composed of a flexible flap in the combination of Froslid, and hence 
they did not limit his first claim to a combination in which the lap 
deck is composed of a rigid élément and a flexible élément. 

The resuit is that the first section of the long flexible apron of the 
défendant performed the same work in snbstantially the same way 
and accomplished the same resuit as the lap deck of Froslid's first 
claim, and was therefore its mechanical équivalent, and, as the de- 
fendant used eyery other élément of this combination, it did not escape 
infringement. 
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In May, 1901, 28 months after he filed his application for the patent 
just considered, Froslid made an application for a patent on the per- 
fected combination which has proved successful and valuable, and that 
patent was issued in October of that year. The différences between 
the three claims of this patent are not material in this case, and claim 
2 has already been set forth to illustrate them. The principle of the 
combination claimed, the means by which the patentée put that prin- 
ciple in opération, the bénéficiai results he secured, the prior state of 
the art, the fact that no prior patent or publication disclosed his com- 
bination or its équivalent, the reasons why the Bodge patents failed 
to anticipate it, and the means used by the défendant to take the mode 
of opération of Froslid's combination, hâve been set forth in the ear- 
lier part of this opinion, and it is unnecessary to repeat them. Cer- 
tain spécifie objections to the validity of this second patent remain to 
be noticed. 

It is said that it is demonstrably untrue that the parcels of the stock 
divided by Froslid's aprons can never again commingle. This may be 
literally true, but the pr'oof convinces that while it is possible for a 
few grains to pass from one parcel to another, and a few may do so, 
the practical effect of Froslid's mode of opération and of the ma- 
chine of the défendant which adopts it is to maintain the séparation 
of the parcels until the séparation of the oats from the wheat is com- 
pleted, and it is not material if thereafter thèse parcels commingle in 
the chute which carries them elsewhere. 

It is said that the alleged advantage from the overlapping aprons is 
purely imaginary, and that they operate as well when they do not 
overlap. But the évidence convinces that the lapping of the tail ends 
of the overlying dividing aprons over the head ends of the underlying 
aprons is not without bénéficiai effect. 

It is said that the second Froslid patent is anticipated by the first, 
and there is testimony to show how readily the combination of the 
latter could hâve been modified to constitute that of the former, and 
to the effect that the necessary change was one of degree. But it was 
a far cry from the three sieves of the first patent with the single 
lap decks between the upper and middle sieves and between the middle 
and lower screens to the gang of four sieves with their dividing 
aprons, each about four inches in length, acting simultaneously as 
riders and carriers covering the entire surface of the three lower 
sieves with the tail ends of the overlying aprons lapping over the head 
ends of the underlying aprons, and the conception and embodiment in 
mechanical means of the mode of opération of the latter were not 
the product of mechanical skill, but they clearly evinced the intuitive 
genius of the inventor. They constituted the final step to an efficient 
and valuable machine to separate oats from wheat, which immediately 
went, and has since continued, in successful opération, the commer- 
cial value of which the défendant did not fail to perceive. The com- 
binations of the three claims of Froslid's second patent were novel, 
useful, and patentable, and they must be sustained. 

The last question is, does the machine of the défendant infringe the 
daims of this patent ? Its counsel maintains that it does not, because 
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,'it. has no dividing aprons, because it has no sieves extending beyond 
the ends of such dividing aprons, because it has no delivery ends of 
overlying dividing aprons lapping over the receiving ends of like 
underlying aprons, and because it has no dividing aprons which are 
overlapped by those upon the same sieve. Ail thèse objections, except 
the last, rest upon the proposition that the long slotted aprons of the 
défendant are not the mechanical équivalents of the dividing aprons 
of the complainant. But the sections of thèse long aprons between 
the transverse slots completely divide the stock into separate parcels 
according to its grades, and substantially keep thèse parcels separate 
until the process of séparation of the wheat from the oats is completed ; 
they are of substantially the same length as the dividing aprons of 
Froslid; they serve as riders for the screens beneath them, and as 
carriers of the stock which falls upon them from the screens above; 
their delivery ends overlap the receiving ends of the sections which lie 
beneath them, and they perform the same function by the same im- 
perforate flexible aprons as do the dividing aprons of Froslid. It 
is true that none of the sections lap under the sections upon the 
same sieve, but they nevertheless deliver the stock through the slots 
upon sieves inclining downward toward their tails beneath the next 
sections, and thus accomplish the function of the overlapping of the 
corresponding aprons of Froslid by the same mode of opération and 
with an immaterial change of form. They are, therefore, the mechan- 
ical équivalents of the dividing aprons of the Froslid second patent. 
The truth is that the défendant has taken the principle, the whole sub- 
stance of the invention claimed by Froslid, embodied it in mechanical 
means which are the obvious équivalents of those which the patentée 
described, in, means which differ from them only in matters of slight 
and immaterial form, and the finding of the court below that it was 
guilty of infringement upon the three claims of this patent may not 
be lawfully reversed. 

The resuit is that the défendant below succeeds in its défense to 
claim 1 of the patent to Bird, on the ground that it is not guilty of 
infringement thereof, and the complainant below succeeds upon claim 
1 of the first patent and upon the three claims of the second patent 
to Froslid. Where a suit is brought upon several claims of one or 
more patents, and the complainant succeeds in obtaining relief upon 
some of the claims but fails to recover upon others, an équitable divi- 
sion of the costs proportioned to the expense of litigating the respective 
claims should be made, because the défendant is not justly liable for 
the costs of litigating those claims upon which the complainant was 
entitled to no relief. Ide v. Trorlicht, Dunckef & Renard Carpet Co., 
53 C. C. A. 341, 354, 115 Fed. 137, 150 ; Willcox &. Gibbs Sewing 
Machine Co. v. Merrow Machine Co., 35 C. C. A. 269, 93 Fed. 206; 
Thomson-Houston Electric Co. v. Elmira & H. Ry. Co. (C. C.) 71 
Fed. 886 ; Johnson v. Foos Mfg. Co., 141 Fed. 73, 90, 72 C. C. A. 105. 
The claim of the Bird patent was of minor importance, and the sub- 
stantial issue in this suit involved the other claims. 

The decree below must be reversed, the appellant may recover one- 
fifth of its costs in this court, and the case must be remanded to the 
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Cil cuit Court with directions to dismiss the bill as to the first claim 
of patent No. 626,746 to Bird, and to enter the usual decree for an 
înjunction and an accounting upon claim 1 of patent No. 668,175 to 
Froslid, and upon claims 1, 2, and 3 of patent No. 684,751 to Fros- 
lid, and to award to the complainant four-fif ths of its costs in the Cir- 
cuit Court up to the time of the entry of the decree. 
It is so ordered. 

HOOK, Circuit Judge, concurs in the resuit. 



WATNE MFG. CO. y. BENBOW-BRAMMER MFG. CO. 
(Circuit Court of Appeals, Eighth Circuit March 6, 1909.) 

No. 2,809. 

1. Patents (§ 328*) — Claim 1 of Patent No. 535,405 to Schroedeb pob 

Means fob Operating Washing Machines Sustained. 

Claim 1 of letters patent No. 535,465, issued to John Schroeder, for 
means for operating washing machines, March 12, 1895, was not anticipat- 
ed by 0gure 371 of Brown's "507 Mechanical Moveinents," nor by British 
letters patent No. 2,940, February, 1876, nor by letters patent No. 304,549, 
issued September 2, 18S4, to Frank L. Paimer, and it is valid. 

[Ed. Note. — For other cases, see Patents, Dec. Dig. § 328.*] 

2. Patents (§ 19*) — In Old Cbowded Aet Each Inventob Entitled to His 

Own Impeovement. 

Where an art is old and crowded so that no pioneer patent exists, and 
many inventors conceive and construct machines, combinations, and ini- 
provements thereln which accomplish the desideratum with varying de- 
grees of success, each inventor is entitled to his own machine, combina- 
tion, or improvement, so long as it differs from those of his competitors 
and does not include theirs. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. § 19; Dec. Dig. 
§ 19.*] 

.3. Patents (§ 27*) — Application to New Use when Invention and Patenta- 
ble— When Not. 

The application of an old machine, combination, or device, found in an 
analogous art, without substantial modification, to a new use, is not in- 
vention nor patentable, where its applicability would occur to a person 
of ordinary mechanical skill. 

But such an application is invention and patentable where its applica- 
bility would not be perceived by a person of ordinary mechanical skill, 
where it is incapable of performing the function requisite to the new use 
without substantial modification, and where it was not designed by its 
maker, nor adapted, nor actually used, to perform such a function. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. §§ 31, 32 ; Dec. Dig. 
« 27.*] 

4. Patents (§§ 235, 237*) — Infbingement — Changes in Fobm will Not 
Escape. 

Changes of the form of a machine or combination secured by patent 
will not avoid infringement. where the principle of the invention is taken, 
unless the form is the distinguishing characteristic of the invention. 

The substitution for two rows of teeth, which mesh around and engage 
with the cogs of a pinion in a patented device, of a single row of two- 

*For other cases see same topic & § numeer in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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faced teeth which perforins the sanie function in the same way, will not 
avoid infringement. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 371, 374; Dec. 
Dig. §§235, 237.*] 

5. Patents (§ 109*)— Claim— Limitation by Rejection and Amendaient. 

A patentée who acquiesces in the rejection of bis claim on références is 
estopped from niaintaining that an amended claim covers the combina- 
tions and devices shown in those références, or that it has the breadth 
of the rejected claim. 

But he is not estopped from claiming and securing by an amended 
claim every improvenient and combination he has invented that was not 
disclosed by the références upon which his original claim was rejected. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. § 152; Dec. Dig. 
§ 109.*] 

(Syllabus by the Court.) 

Appeal froid the Circuit Court of the United States for the East- 
ern District of Missouri. 

For opinion below, see 157 Fed. 559. 

Hugh K. Wagner, for appellant. 

Taylor E. Brown (C. Carence Poole, on the brief), for appellee. 

Before SANBORN and VAN DEVANTER, Circuit Judges, and 
W. H. MUNGER, District Judge. 

SANBORN, Circuit Judge. On October 23, 1894, John Schroeder 
filed an application for a patent for "certain new and useful : improve- 
ments in means for operating washing machines." In his spécifica- 
tion he wrote: 

">ly invention relates to an improvenient in means for operating washing 
machines, and it consists in a siiaft whicb is revolved continuously in one 
direction by the operator, combined witli an angular revolving shaft, which 
is made to revolve flrst in one direction and tlien in the other, and a vertical- 
ly moving cylinder placed upon the angular shaft, and which is provided with 
a double row of teeth or cogs which exteud partially around the cylinder, and 
which mesh with the pinion upon the driving shaft for the purpose of causing 
the angular shaft to revolve. * * * The object of my invention is to pro- 
vide a mechanism for reciprocating rotary washing machines, whereby when 
the driving shaft is revolved continuously in one direction a rotary reciprocat- 
ing motion is imparted to the operating shaft, the latter being provided with 
a pronged head whch causes the clothes to move flrst in one direction and 
then in the other, in the f rame of the washing machine. * * * A repré- 
senta the body or frame of the washing -machine, and B the operating shaft 
which has the pronged head O.secured to its lower end inside of the frame 
A, for the purpose of moving the clothes around flrst in one direction, and then 
in the other, as is custoruary with this class of machines." 

And he claimed: 

"An operating shaft having a rotary reciprocating motion, a cylinder placed 
upon the shaft and having a sliding movement thereon, and through which 
cylinder motion is alone communicated to the shaft, and a double row of 
teeth or cogs upon the cylinder extending at an angle to the shaft, combined 
with a driving shaft, having means for revolving it attached to one end, and 
a wheel for engaging the teeth on the cylinder at the other, the driving shaft 
being driven continuously in one direction, substantially as shown." 

•For other cases see same topic & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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On Mardi 12, 1895, letters patent No. 535,465 were issued to him 
upon his spécification and claim. On February 25, 1901, this court 
sustained the validity of this claim, and a decree for an injunction 
against and an accounting for the infringement of it. Brammer v. 
■Schroeder, 46 C. C. A. 41, 106 Fed. 918. 

In the opinion in fhat case may be found a drawing and a detailed 
description of the machine of that claim, and a statement of its pur- 
pose and of its mode of opération. They will not be hère repeated. 
It is sufficient now to say that it consisted of a horizontal driving shaft 
with a pinion upon it, a- vertical operating shaft and a vertical cylinder 
which was provided with a double row of teeth or cogs set horizontal- 
ly upon it adapted to engage with the cogs of the pinion, and which 
was splined upon the vertical shaft so that it would slide up and down 
thereon, and so that any rotary motion of the cylinder would be im- 
parted to the shaft by means of the tooth-bearing cylinder driven by 
the pinion. In opération the continuous rotation of the driving shaft 
in one direction imparted a planetary motion to the double row of 
teeth which traveled around and in mesh with the pinion of the driving 
shaft, and caused them, the sliding cylinder and the vertical shaft, to 
rotate first in one direction and then in the other. 

The défendant below, the Wayne Manufacuring Company, made 
and sold washing machines which embodied the combination of 
Schroeder's first claim, except that the défendant substituted for the 
double row of teeth or cogs upon the sliding cylinder a single row 
of double-faced teeth or pins which meshed with the pinion of the 
driving shaft upon each side. The Benbow-Brammer Manufacturing 
Company, the plaintif! below, claimed to be the owner of this patent 
to Schroeder, and on April 20, 1906, exhibited its bill in the court be- 
low against the défendant for the infringement of the first claim of 
this patent, and upon a final hearing a decree was rendered in its 
favor, from which the Wayne Company has appealed. The appel- 
lant assails in this court the title of the complainant below, the validity 
of the first claim of the Schroeder patent, and the finding of the court 
below that it infringed. 

The Title. 

In the complainant's chain of title there is an assignment of the 
patent, which it proved in this way : The grantors testified that they 
executed and delivered it to the grantee. The grantee testified that 
he received it, that he gave it to his attorneys to record, that he had 
never seen it since, but that he had made a search through his papers 
for it and had never been able to find it. In answer to a question on 
cross-examination he testified that some years previous he had made 
a settlement with H. F. Brammer Manufacturing Company at Keokuk, 
Iowa, that there were some papers in the court there, and that the 
assignment might be among them. His attorney, to whom he de- 
livered the assignment for record, testified that lie received and re- 
corded it, and that after its record it was returned to him, and he de- 
livered it either to the grantee or to Mr. Susemihl. Mr. Susemihl tes- 
tified that he did not think that he had ever received it, but that he 
had searched through his office and papers for it and could not find 
1C8 F.— 18 
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it. i : A certifiée! copy of the record of the assignment in the Patent 
Office was lintroduced in évidence, and it is assigned as error that 
this copy was incompétent because the proof of the loss of the original 
was insufficient. :The only ground for this spécification of error is 
that the grantee testified that there were some papers at Keokuk some 
years previous, and that the assignment might be there. There is no 
testimony that this witness left it there or saw it among the papers 
in the court there, and his mère conjecture is clearly insufficient to 
overcome the testimony of the diligent and fruitless search made 
among their papers where it would probably be found, if anywhere, by 
those who would be most likely to hâve it, and there was no error 
in the admission of the certified copy, or in the conclusion of the 
court below that the complainant was the owner of the patent. 

Validity of Patent. 

Counsel contend that the court below should hâve stricken down the 
first claim of this patent because the improvement it discloses was 
anticipated in 1868 by Fig. 371 of Brown's "507 Mechanical Move- 
ments," in 1876 by British letters patent No. 2,940 to James Norris, 
and in 1884 by letters patent No. 304,549 to Frank L. Palmer, which 
were not presented to this court in the case of Brammer v. Schroeder. 

Fig. 371 of Brown's "507 Mechanical Movements" portrays a hor- 
izontal driving shaft and a pinion thereon which meshes with teeth 
inserted radially just beneath the periphery of a large wheel or dise, 
which has an opening near and in its periphery through which the 
pinion may pass from one face of the wheel or dise to the other as 
the wheel revolves, so that, as the driving shaft is continuously rotated 
in one direction, it causes the rotation of the wheel first in one direc- 
tion and then in the opposite direction. In the former considération 
of this case mangle-wheels, mangle-racks, and various devices to mod- 
ify the mangle-wheel motion were considered, and held insufficient 
to anticipate the first claim of the Schroeder patent, Brown in his 
description of Fig. 371 states, what is evidently true, that this figure 
discloses a modification of the mangle-wheel motion; but the sliding 
tooth-bearing cylinder of Schroeder, one of the essential éléments of 
his machine, is not portrayed by the figure nor suggested in the de- 
scription of it, and they fail to anticipate the simple means which he 
devised to translate the continuous rotary motion of the driving shaft 
in one direction into the reciprocating rotary motion of the operating 
shaft in both directions by the use of this cylinder, and they must be 
hère dismissed. The court below is sustained in the conclusion which 
it reached upon an examination of the figure and description that hâve 
been considered by the décisions of the Circuit Court of the Southern 
District of New York and of the Circuit Court of Appeals of the 
Second Circuit in which we concur. Benbow-Brammer Mfg. Co. v. 
Straus, 158 Fed. 627, 632; Benbow-Brammer Mfg. Co. v. Straus (C. 
C. A., 2d Cir.) 166 Fed. 114. 

The patent to Norris describes a cumbersome and complicated lot 
of machinery assembled for the purpose of using the old mangle-rack 
to produce reciprocating rotary motion in the hollow drum of a 
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washing machine, which in this patent is shown in a horizontal posi- 
tion. In Norris' machine a floating pinion on the driving shaft is ac- 
tuated by a belt running over a fixed pulley on its shaft. This pinion 
engages the teeth or pegs of a reversing rack upon a large wheel. As 
the pinion reaches the end of the rack it strikes a peg, which raises it 
in a slot provided for that motion, so that it passes to the other side 
of the rack and causes the wheel to revolve in the opposite direction 
until the pinion reaches the other end of the rack, when it repeats the 
opération. The reciprocating rotary motion thus produced is imparted 
to the operating shaft of the hollow drum of the washing machine by 
means of a belt running over a drum on the réversible wheel and a 
fixed pulley on the shaft of the hollow drum of the washing machine. 
In this machine of Norris the driving shaft and the operating shaft 
are parallel. Between the pinion on the former and the operating shaft 
there are interposed the large réversible pegged wheel, its drum, the 
belt thereon, and the pulley on the shaft, unnecessary machinery which 
it was one of the objects of Schroeder to eliminate, and which he did 
eliminate by his single élément, the tooth-bearing sliding cylinder, 
which alone translates the continuous motion of the driving pinion in- 
to the reciprocating rotary motion of the operating shaft. It is ob- 
vious that this interposed machinery of Norris, the réversible pegged 
wheel, the drum upon it, the belt upon that drum, and the fixed pul- 
ley on the operating shaft of the washing machine drum over which 
this belt runs do not disclose or suggest Schroeder's sliding tooth- 
bearing cylinder, which does the work of ail of them, nor the inex- 
pensive machine in which Schroeder embodied it, and for this reason 
the first claim of the patent to Schroeder is not anticipated by the 
spécification or drawings of the patent to Norris. 

The letters patent to Palmer show a horizontal shaft, a large cylin- 
der splined thereon bearing upon its surface numerous pattern racks 
of various shapes formed by driving pins or pegs into the surface of 
the cylinder, and a driving shaft with a pinion thereon capable of en- 
gaging with or being disengaged from the pins of the respective pat- 
terns at the will of the operator. The primary purpose of this inven- 
tion was to construct machinery that would so move the fabric be- 
neath the needle in a quilting machine at a uniform speed that désir- 
able patterns might be wrought into the quilt by means of the needle. 
Palmer wrote in his spécification: 

"My new movenient niay be employed for varions useful purposes, and par- 
ticularly for changing the relative position of the fabric and needle as shown 
in my application for United States letters patent flled June 13, 18S4, and of 
which the sériai number is 134,735. The invention consists in the combination, 
with a body capable oî moveinents in planes transverse to each other, and 
bearing upon its surface a pattern rack, or track, of a positively operating 
engaging device occupying a fixed position and acting upon sald rack or 
track, whereby there is imparted to the movable body a movement in a 
direction conforming to the shape of the pattern rack or track and at a 
uniform speed throughout its extent." 

He called his invention a new and useful mechanical movement, and 
stated in his spécification that one of its objects was to convert a 
uniform rotary motion continuous in one direction into a variable 
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continuous or intermittent rotary motion in either direction. He stat- 
ed that the forms or designs in which the pattern racks were delineated 
in his drawings were arbitrary and were made simply for illustrations. 
In thèse drawings he portrayed six designs, among which were a figure 
with nine sides, a parallelogram, and an ellipse. In the nine-sided fig- 
ure the row of pegs which forms it incloses two long narrow spaces in 
the forms of parallelograms open at one end, so that it brings two 
rows of pins parallel and in close proximity at thèse portions of the 
■ figure for some distance. Counselrely upon thèse open parallelograms 
in this figure to anticipate the double row of teeth of Schroeder's de- 
vice. But the pegs which inclose thèse open parallelograms were a 
part of the single row of pegs which formed. the large nine-sided 
figure, and they were not adapted to translate continuous rotary mo- 
tion of the driving shaft in one direction directly into reciprocating 
rotary motion only, nor to constantly produce without intermission 
the alternatîng rotary motion bf the vertical shaft of â washing ma- 
chine. Palmer's machine portrays no double row of teeth or cogs 
whereby, without unnecessary intervening longitudinal motion, con- 
stant reciprocating rotary motion of a shaft could be produced. More- 
ô'ver, while a method is shown whereby the shaft within the cylinder 
could be made to drive other machinery by means of a fixed pulley 
upon its end, the primary purpose of the invention was not to cause 
that shaft to operate other parts, but it was to produce a.movement 
ôf the surface ôf thé cylinder in any preferred direction, so that 
patterns might be wrouglit in quilts upon it as it moved the quilts be- 
neath the needle. In other words, the shaft within the cylinder was 
primarily a passive or çarrying shaft, and not an operatmg one. 

It is true, as counsel contend, ' that this patent to Palmer discloses 
means of translating continuous rotary motion into reciprocating ro- 
tary motion, that the patentée was entitled to the benefit of every use 
to which thèse means could be put, whether he conceived them or 
not, and that the spécifications and drawings of the patent anticipated 
every such means that the skill of the mechanic would deduce from 
them. It is equally true that Schroeder described and claimed means 
to attain the same gênerai end, to translate continuous rotary motion 
in one direction into reciprocating rotary motion in both directions; 
but it does not follow from thèse facts that the device of Palmer 
necessarily anticipâtes the claim of Schroeder, because machines and 
combinations and improvements thereof for the purpose of effecting 
this translation existed from time immémorial. The art of this trans- 
lation is crowded. It is so old that no pioneer patent now exists in 
it. Nevertheless, many inventors hâve labored and are still laboring 
and successfully endeavoring to make improvements in mechanical 
devices for this purpose. And where an art is crowded and so old 
that no pioneer patent exists therein, and many inventors hâve con- 
ceived and made machines, combinations, and improvements in it 
which accomplish the desideratum with varying degrees of success, 
each is entitled to his own machine or combination or improvement, 
so long as it differs from those of his competitors and does not include 
thêirs. Railway . Company v. Sayles, 97 U. S. 554, 556, 24 L,. Ed. 
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1053; McCormick v. Talcott, 20 How. 402, 405, 15 L. Ed. 930; Stir- 
rat v. Excelsior Mfg. Co., 10 C. C. A. 216, 217, 61 Fed. 980, 981; 
National Hollow Brake Beam Co. v. Interchangeable Brake Beam 
Co., 45 C. C. A. 544, 563, 106 Fed. 693, 712. 

Not only this, but the translation of continuons rotary motion into 
reciprocating rotary motion is necessary and applicable to hundreds 
of différent uses, and, because différent mecbanical means of accom- 
plishing the gênerai object of translation are requisite and convenient 
for différent uses to which they may be applied, it is relevant and 
instructive to consider in the détermination of the question of the an- 
ticipation of one improvement or combination in the gênerai art by 
another the diverse uses for which the respective inventors conceived 
and constructed their machines, combinations, or improvements. The 
statute requires each ap'plicant for a patent to describe his invention, 
and, in case of a machine, to explain the principle thereof and the best 
mode in which he has contemplated applying that principle. Rev. St. 
& 4888 (U. S. Comp. St. 1901, p. 3383). Palmer and Schroeder com- 
plied with this law. The best mode Palmer pointed out was by the 
use of his driving pinion engaging and disengaging at the will of the 
operator with pattern racks formed by the pins on the surface of his 
large splined cylinder, so that this quilt-bearing surface could be moved 
in any direction at a uniform speed beneath the needle. The best mode 
which Schroeder disclosed was by the use of his driving pinion con- 
stantly engaging with two rows of teeth set transversely on his vertical 
cylinder, which was splined to the shaft within it, and by which alone 
rotary reciprocating motion was imparted to the latter for the primary 
purpose of agitating clothes in a tub and thereby washing them. In- 
structed by Schroeder's improved means of translation of motion, it 
may seem easy now for a skilled mechanic to deduce his machine from 
the spécification and drawings of Palmer. But that question is more 
wisely determined by the lesson of expérience than by conjecture aft- 
er the event. The record is full of proof of attempts to bring forth 
improved devices to serve the use of Schroeder's, to operate rotary 
washing machines. And y et in the 10 years between the patent to 
Palmer and that to Schroeder the eye of the mechanic never saw in 
Palmer's description, and his skill never produced from it, the simple, 
inexpensive, and effective device of Schroeder. 

It is said that Schroeder's spécification and claim is nothing but the 
portrayal of the application of the machine of Palmer to another use 
in the same or in an analogous art. It is a familiar rule that the ap- 
plication of an old machine or device, found in an analogous art, with- 
out substantial modification, to a new use, is not invention or patent- 
able where its applicability would occur to a person of ordinary me- 
chanical skill. On the other hand, such an application is invention and 
is patentable where its applicability would not be perceived by a per- 
son of ordinary mechanical skill, where it would not perform the 
function requisite for the new use without substantial modification, 
and where it was not designed by its maker, nor adapted, nor actually 
used, to perform such functions. Topliff v. Topliff, 145 U. S. 156, 
161, 12 Sup. Ct. 825, 36 L. Ed. 658; Potts v. Creager, 155 U. S. 597, 
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608, 15 Sup. Ct. 194, 39 L. Ed. 275 ; Hobbs v. Beach, 180 U. S. 383, 
390, 21 Sup. Ct. 409, 45 L. Ed. 586. The quilting pattern-bearing 
cylinder of Palmer with its driving shaft and carrying shaft parallel, 
conceived for the primary purpose of slovvly moving the cylinder with 
uniform speed beneath the quilting needle, could not be made to per- 
forai successfully the function of driving a shaft of a rotary washing 
machine without radical modification. It was not designed by Palm- 
er, nor adapted, nor actually used, to perform functions of that char- 
acter. During the 10 years after the issue of Palmer's patent and 
before the issue of that to Schroeder, no mechanic ever deduced the 
device of the latter from that of the former. Palmer's patenl was 
discovered and cited by the Examiner before the patent to Schroeder 
was issued, and yet that patent was granted by the Commissioner 
in the face of that fact. For 10 years now solicitors and courts hâve 
been searching the records and the law to décide attacks upon the 
validity of this patent, and no court has ever held that the spécifica- 
tion and drawings of the Palmer patent anticipated or rendered it 
void. Thèse facts are too persuasive and compelling to permit us 
to hold that there was no invention in conceiving Schroeder's improved 
means of translating continuous rotary motion into reciprocating ro- 
tary motion in the light of Palmer's patent and the prior state of 
the art, and our conclusion is that the mechanical means described 
in his first claim were noyel, useful, that they evidenced invention, 
and that his patent for them is valid. Benbow-Brammer Mfg. Co. v. 
Heffron-Tanner Co. (C. C. )144 Fed. 429 (Ray, J.) ; Benbow-Bram- 
mer Mfg. Co. v. Richmond Cedar Works (C. C.) 149 Fed. 430 (Kohl- 
saat, J., on motion for injunction) ; Benbow-Brammer Mfg. Co. v. 
Knapp (Anderson, J., unreported) ; Benbow-Brammer Mfg. Co. v. 
Richmond Cedar Works (C. C.) 159 Fed. 161 (Kohlsaat, J., on final 
hearing); Benbow-Brammer Mfg. Co. v. Straus (C. C.) 158 Fed. 627 
(Ray, J.) ; Benbow-Brammer Mfg. Co. v. Straus (C. C. A.) 166 
Fed. 114. 

Infringement. 

For the double row of teeth or cogs on the sliding cylinder of 
Schroeder the défendant substitutes a single row of two-faced teeth, 
which, by the same mode of opération, perform the same function as 
does the double row of Schroeder, and it relies upon this modification 
for its défense to the charge of infringement. But mère changes of 
the form of a device secured by patent do not avoid infringement, 
where the principle of the invention is taken, unless the form modi- 
fied is the distinguishing characteristic of the invention ; and the form 
of a double row of teeth as distinguished from the single row of two- 
faced teeth is not such a characteristic of this invention. National 
Hollow Brake Beam Co. v. Interchangeable Brake Beatn Co., 45 C. 
C. A. 544, 562, 106 Fed. 693, 711 ; Columbus Watch Co. v. Robbins, 
12 C. C. A. 174, 187, 64 Fed. 384, 396. 

In order to escape from the efïect of this principle, counsel invoke 
the rule that, where a patentée acquiesces in the rejection of his claim 
on références and subsequently amends it, he is estopped from claim- 
ing that the amended claim secures the device disclosed by the ref- 
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erences, or that it has the breadth of the rejected claim, and they con- 
tend that claim 1 of Schroeder's patent is limited to two rows of 
teeth, because, before the patent was granted and upon the citation of 
Palmer's patent, lie substituted claim 1 for this earlier claim in his 
application : 

"(1) A vertic.il operating shaft, and a eylinder plaeed upon said shaft and 
naving a rising and falling movement thereon, and teeth or cogs upon its side, 
and through whieh teeth or cogs a rotary reciprocating motion is imparted 
to the shaft; combined wltli the driving shaft, having raeans for revolving it 
attached to one end, and a wheel for eugaging the teeth on the eylinder at 
the other, the driving shaft beiug turned contiuuously in one direction substan- 
tially as shown." 

But Palmer's patent fails to disclose either a single row of two- 
faced teeth or a double row of teeth whereby the actuating sliding 
eylinder of Schroeder coukl be given the constant, rotary reciprocating 
motion required to accomplish the purpose of his invention. And, 
while the rejection on the référence to the patent to Palmer and the 
subséquent amendment may estop the plaintiff from claiming the im- 
provements shown in Palmer's patent, they do not. estop it from 
claiming and securing every improvement and combination vvhich 
Schroeder invented that was not disclosed by Palmer's patent. Na- 
tional Hollow Brake Beam Co. v. Interchangeable Brake Beam Co., 
45 C. C. A. 544. 5G5, 10G Fcd. G03, 714; J. L. Owens Co. v. Twin 
City Separator Co. (C. C. A.) 168 Fed. 259 (8th Circuit, filed Feb- 
ruary 25, 1909). The défendant has taken the principle and mode 
of opération of Schroeder's invention. The single row of two-faced 
teeth is the plain mechanical équivalent of Schroeder's double row of 
teeth. It was not disclosed in the spécification or drawings of Palmer, 
and the defendant's use of it did not relieve it of the charge of in- 
fringement. 

The decree below must be affirmed, and it is so ordered. 



ROTIT et al. v. HARRIS. 

(Circuit Court of Appeais, Second Circuit February 16, 190D.) 

No. 14S. * 

X. Patents (I 310*) — Anticipation— Subséquent Patent on Prior Applica- 
tion. 

An unpleaded parent is.-îued after the patent in suit cannot lie used to 
defeat the latter because the spécification states that the application was 
filed on a date prior to that of the filing of the application for the patent 
in suit, especially in the absence of proof that no changes were made in 
the application after such filing. 

[Ed. Note. — For other cases, see Patents, Cent Dig. § 522; Dec. Dig. 
S 31D.*] 

2. Patents (§ 328*) — Invention and Infringement— Tune-Siieet Attach- 
ment for Pianos. 

The Iloburt patent No. 705.240, for a tune-sheet attaehment for auto- 
pneumatic pianos, in whicli the tune-sheet and feed roller are contained 
in a box détachable from the piano case, was not auticipated, and dis- 

•For other cases see same topic & § ndmbbb in Dec. & Am. Digs. 1901 to date. & Rep'r Indexe»' 
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closes Invention, and, while not generlc, marks a distinct lmprovement lu 

the art. Also held Infringed. 

,, [Ed. Note.— For other cases, see Patents, Dec. Dig. î 328.*] 

3. Patents (| 112*) — Peioeitt of Invention— Oonoltjsiveness of Décision 

of Patent Office. 

The décision of the Patent Office on the question of fact as to priority 
of invention between two contesting parties in interférence proceedings 
is conclusive in any subséquent suit between the same parties, unless the 
contrary is established by testimony which in character and amount car- 
ries thorough conviction. 

[Ed. Note.— For other cases, see Patents, Oent. Dig. f 165; Dec. Dig. 
8 112.*] 

4. Patents (§ 325*) — Suit foe Infeingement— Costs. 

In a suit for infringement of two patents, where défendant prevaUs as 
to one, tiè is entitled to the same costs as though there had been a sep- 
arate suit thereon. 

[Ed. Note. — For other cases, see Patents, Cent Dig. § 607 ; Dec. Dig. i 
825.*] : 

Âppéal from the Circuit Court of the United States for the North- 
ern District of New York. 

On appeal from a decree of the Circuit Court for the Northern 
District of New York holding valid and infringed letters patent No. 
765,240, granted to Adam Hobart, July 19, 1904, for improvements in 
tune-sheet attachments for auto-pneumatic pianos. The application 
was filéd May 21, 1904. The opinion below is reported in (C. C.) 162 
Fed. 160. 

Kerr, Page & Cooper, for appellant 
Briesen& Knauth, for appellees. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

COXE, Circuit Judge. The invention of Hobart relates to a tune- 
sheet attachment, which is separable from the piano case and permits 
tune-sheets to be inserted readily. When the attachment is secured 
to the case a true engagement is at once established between the tune- 
sheet and the duct bridge and, simultaneously, the tune-sheet feed 
roller is intergeared with the driving shaft. The spécification states 
that the invention consists in providing an auto-pneumatic piano, or 
piano player, with a box qpntaining the tune-sheet and rollers, which 
is separable from the piano case. When this box is connected to the 
piano case a proper engagement is made immediately between the duct 
bridge and driving shaft attached to the piano case and the tune-sheet 
and feed roller in the box, the perforations in the sheet registering 
accurately with the openings of the duct bridge. 

The first four claims and claim 6 are involved. The fïrst claim is 
as follows: 

"An auto-pneumatic piano case having a duct bridge, combined with a box 
having a tune-sheet and tune-sheet rollers, and means for detachably secur- 
ing said box to said case, substantially as specifled." 

The other claims are more limited, embracing several subsidiary élé- 
ments. Infringement is not denied. The défense relied on is lack of 
novelty and invention. 

•For other cases ses same topie & i number in Dec. & Am. Dlgs. 190? to date, & ReD'r Indexes 
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The invention of Hobart is not generic but it marks a distinct im- 
provement in the art. By arranging and adjusting the tune-sheet in 
a separate box before it is attached to the piano he avoids the dif- 
ficulty which had theretofore existed and which frequently resulted in 
the tearing and destroying the sheet and spoiling the music. The ad- 
justment of the sheet to the old rollers required the services of a per- 
son of skill and expérience, whereas a novice can successfully make 
the necessary adjustment in the patented structure. By detaching the 
box the entire apparatus is in plain view and it is manifest that a sheet 
can be removed and a new one substituted without encountering any of 
the difficulties which existed when the rollers were attached directly 
to the back frame of the piano. 

Hobart's improvement is concisely described by Judge Holt as fol- 
lows : 

"Previous to Hobart's invention, the box or case eontaining the tune-sheet 
and the feed roller was attached to the piano frame, and it was inconvénient 
to change the tune-sheet when it was wislied to change the music. Hobart's 
patent provided for placing the feed roller in a box, slidable upon brackets, 
and easily withdrawn from the piano." 

The alleged Brockway prior use is unavailable for various reasons. 
It is, however, only necessary to say that the défendant has fallen far 
short of complying with the rule which requires him to establish the 
défense by proof that "shall be clear, satisfactory and beyond a rea- 
sonable doubt." Barbed Wire Patent, 143 U. S. 275, 12 Sup. Ct. 443, 
450, 36 L. Ed. 154. The most charitable view to be taken of the tes- 
timony is to conclude that the witnesses were mistaken. 

The patent to Parker of March, 1892, does not cover a device which 
opérâtes an endless tune-sheet. It is true that the claims of the Hobart 
patent are not expressly limited to an endless tune-sheet but the spécifi- 
cation describes and the drawings show such a sheet and it is not 
easy to see how the apparatus could operate with any other sheet. 
The tune-sheet of the Parker patent is known as the spool variety, 
each spool having a sheet attached to and wound upon it. When in 
use the free end of the sheet is attached to another roller which un- 
winds it from the first. When the tune has been played the music 
stops and the sheet is rewound on the first roller, which is removed 
from the piano, and, if another tune is desired, another roller carrying 
it must be substituted. Hobart's rollers will operate any number of 
endless tune-sheets, whereas Parker requires as many rollers as there 
are tunes and his apparatus could not operate the sheets of the patent 
in suit. The Parker patent was not pleaded in the answer and can- 
not be used as an anticipation. It may be considered as showing the 
prior art, but, as Parker and Hobart were dealing with différent prob- 
lems, there was ample room for the exercise of the inventive faculty 
in making the improvement of the later patent notwithstanding the 
disclosures of the former. 

The patent to Davis of June, 1898, describes a device for operating 
the keys of the piano by electro-magnets instead of pneumatically, 
and is therefore outside the claims of the patent in suit in each of 
which "an auto-pneumatic piano case having a duct bridge" is an ele- 
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ment. . Itis not easy to see how the Davis device tan be regarded as 
an anticipation when it must be conceded that if made now for the first 
time it vvould not infringe. Furthermore, like the Parker construction, 
it shows a spool sheet wound upon and permanently secured to the 
roller. 

The patent to Shonnard of April, 1897, is also for an electric piano 
player and it may be said, as applicable to both Davis and Shonnard, 
that perforated paper sheets cannot be used successfully upon pianos 
of this type for the reason that the paper becomes torn by the spring 
fingers and charred by sparking at the contacts. Paper sheets were a 
failure cbmmercially and hâve generally been discontinued in electric 
devices. The Shonnard structure as described and illustrated by the 
drawings appears to bë înoperative, but in any view it fails to in- 
validate the Hobart claims. It cannot be denied that prior to HobartV 
invention, tune-sheets had been carried by movable boxes or drawers 
but Hobart was the first to carry an endless tune-sheet in a movable 
box so arranged as to establish perfect connection with the duct bridge 
of an auto-pneumatic piano. 

The second patent to Shonnard, No. 780,687, cannot be considered 
as an anticipation, first, because it is not pleaded and, second, because 
it was not issued until January 24, 1905, six months after the Hobart 
patent. Dubois v. Kirk, 158 IL S. 58, 64, 15 Sup. Ct. 729, 39 L,. Ed. 
895 ; Anderson v. Collins, 122 Fed. 451, 458, 58 C. C. A. 669. 

In Writing Machine Co. v. Wagner Co., 151 Fed. 576, 582, 583 r 
81 C.C. A. 120, we held that a model filed in the Patent Office, whiefo 
is a full operative embodiment of the patented mechanism may be 
considered upon the question of invention arising upon a subséquent 
patent. But we hâve never gone to the extent of holding that an un- 
pleaded patent issued after the patent in suit may defeat the latter 
because the spécification states that the application was filed prior ta 
the application of the patent in suit. Counsel for défendant concède 
that the Shonnard patent cannot be used as an anticipation but they 
contend that the spécification and drawings may be used as showing 
the prior art. Just where the fine of distinction, from a practical point 
of view, is to be drawn, it is difficult to perceive. 

If such drawings are permissible to' show the state of the art, and 
they show it to be identical with the device of the disputed patent, it 
is not easy to understand why the patent is not anticipated. Assum- 
ing, ; however, that spécification and drawings may be considered, we 
think they are entitled to little weight unless supplemented by proof 
showing their condition at the time of filing and that no material 
changes hâve been made in either. We hâve hère nothing but the 
printed date on the Shonnard spécification as proof that his device was 
made before Hobart's and nothing but inference to show that the 
spécification and drawings were those filed in December, 1902. It 
would be a dangerous ru!e to establish that a patent granted in 1904 
may be destroyed by the disclosures of a patent granted in 1905, the 
latter not being pleaded and no word of proof being offered as to 
what changes were made during the two years and more it rernained 
in the Patent Office, inaccessible to the public. 
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The second Shonnard patent like the first is for an electric player 
and though the drawings show a réceptacle containing an endless tune- 
sheet it could not be substituted for the Hobart box without several 
important changes. Apparently the tune-sheet has to be eut in order 
to be put in place as one of the rollers over which it passes is a fixture. 
After being adjusted the ends must be fastened together. 

The objections to using a device designed for an electric piano in 
an auto-pneumatic piano, heretofore alluded to, are equally applicable 
to the second Shonnard patent. The différences and similarities be- 
tween the devices of Shonnard and Hobart may be illustrated by com- 
paring the first claim of the Hobart patent with the first claim of the 
Shonnard patent, which is as follows : 

"(1) In an electric self-playing musical instrument, a music-sheet box, a 
comnion roller-terminal, contact-Angers and a case for said Angers ; in com- 
bination with said pièces above and on opposite sides of said box, rails at- 
tached to said case and set into notches in the sides of said side pièces, and 
springs bearing upon said rails to hold them in place, substantially as de- 
scribed." 

The foregoing are the patents principally relied on by the défendant 
and, after endeavoring to understand them, we hâve reached the same 
conclusion as the Judge of the Circuit Court and agrée with him in the 
following statement: 

"The défendant cites several previous patents showing various methods of 
rnoving the attachruent to the piano containing the feed roller and the tune- 
sheet, so that the tune-sheet can be more conveniently changed than if the 
at'achment was permanently flxed in the piano, but most of thèse arrange- 
ments leave the apparatus attachment to some extent to the piano, and none 
of.them seenis to me to be sufficiently similar to the Hobart device to amount 
to an anticipation. The device is practically useful and has been commercial- 
ly successful, and I think that it involves sufficient invention to make a pat- 
ent issued for it valid." 

Th«-- protracted and stubbornly contested interférence in the Patent 
Office between Hobart and Goolman, one of the members of the 
defendant's copartnership — the Automatic Musical Company — which 
only ended when the Court of Appeals of the District of Columbia 
finally decided in favor of Hobart, is wholly inconsistent with the de- 
fendant's présent contention that the patent is void for lack of pat- 
entability. Men do not struggle for years to secure a valueless thing. 

The défendant asks that we find that Goolman and not Hobart was 
the inventor of the patented structure. This we décline to do. 

In Morgan v. Daniels, 153 U. S. 120, 125, 14 Sup. Ct. 772, 773, 38 
L. Ed. 657, the Suprême Court says: 

"Upon principle and authority, therefore, it must be laid down as a rule 
that where the question decided in the Patent Office is one between contest- 
ing parties as to priority of invention, the décision there inade must be ac- 
cepted as controlling upon that question of fact in any subséquent suit be- 
tween the same parties, unless the contrary is establisbed by testimony 
which in character and amount carries thorough conviction." 

We may say, however, that having read the opinion of the Court of 
Appeals of the District of Columbia we are satisfied that the case was 
correctly decided and that the resuit would hâve been the same if the 
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•additional testimony found in the présent record had been includéd in 
the : record of the Patent Office. 

The bill alleged the infringernent of a patent to F. C. Whitmore and 
•the cause carne on for hearing- before the Circuit Court upon the 
Hobart and Whitmore patents. As to the latter the bill was dismissed 
but full costs were. awarded the complainants. As the défendant suc- 
ceeded as to the Whitmore patent he was entitled to the costs to which 
he would be entitled had there been a separate suit against him on 
that patent. 

As the principal ljtigation relates to the Hobart patent we think 
the proper disposition to make of the matter is to permit the défendant 
to tax his costs and disbursements incident to the défense of the Whit- 
more patent and deduct the amount from the decree. 

The decree, as so modified, is affirmed with the costs of this court. 



WILLIAM MANN CO. v. KALAMAZOO LOOSE LEAF BINDER, CO. et al. 

(Circuit Court, S. D. New York. Mareh 3, 1900.) 

Patents (§ 328*) — Inekingement— Temporary Binder. 

Tlie Leslie patent No. 603,428, for a temporary binder, consisting of two 
back pièces, a cord Connecting them and passing through one, and means 
for shortening such cord so as to briug the back pièces together uniform- 
ly, is for an improvement oh the prior art, and the combination as a whole 
discloses patentable invention ; but the patent is entitled to only a narrow 
construction, and is limited to the précise device shown and described. 
As so construed, held not inf ringed. 

[Ed. Note.— For other cases, see Patents,. Dec. Dig. § 328.*] 

. In Equity. Suit to restrain alleged' infringernent of United States 
letters patent for temporary binder, and for an accounting. 

E. Hayward Fairbanks .(Samuel E. Darby, of counsel), for com- 
plainant. ' 

; Chappell and. Earl (Frederick C. McLaughlin, of counsel), for de- 
fendants. 

RAY, District Jùdge. The compîamant cîaims infringernent of 
claims 3, 4, 7, and 12 of United States letters patent to William Mann 
Company, assignée of Léon M. Leslie, the inventer, No. 603,428, is- 
sued May ,3, 1898,, on application filed january 23, 1897, for temporary 
binder. 

The claims alleged to be inf ringed read as f ollows : 

"(3) In a binder, the combination of the back pièces, with the single cable 
or cord Connecting said back pièces and passing through one of them, and 
means for effectuai] y shortening said cord. 

"(4) In a binder, the combination with the apertured sheets or leaves, of the 
back pièces, the single cord or cable connected to one of said back pièces and 
passing through the apertures in said sheets, and means for effectually short- 
ening said cord whereby the back pièces will be drawn together and the 
sheets clamped thereby." 

"(7) In a binder, the combination of the back pièces, and the cord or cable, 
attaehed at its ends to one of said back pièces with the other back pièce 

•For other cases see same topic & § humbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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inovable relative to the first back pièce, and connectiorts between said second 
back pièce and the cord, the contiuued opération of which first adjusts said 
cord so (bat the tension is uniform throùghout its length and then effectually 
shortens it so as to cause said back 'pièces to approach each other, substan- 
tiàlly as described." 

"(12) In a binder, the combiuation of the back pièces, with the single cable 
or cord Connecting said back pièces and passing through one of them, and 
means for effectually shortening said cable to' hold unyieldingly said back 
pièces and any desired number of sheets, substantiàlly as^ described." 

Resolved into its éléments, claim 3 calls, in a binder, for the com- 
bination of (1) the back pièces, (2) a single cable or cord Connecting 
said back pièces and passing through one of them, and (3) means 
for effectually shortening said cord. 

So far as this claim is concerned, read by itself, it would be an- 
swered by two flât sticks of métal or wood (back pièces) which, when 
brought tôgether, would operate to bind leaves of paper between them, 
connected by a cable or cord of any flexible material having one end 
fastened to one back pièce and the free end then passing through an 
aperture in the other, from one side to the other, one end to the other, 
or otherwise, and then being fastened to the other back pièce and 
adding some sort of windlass arrangement or take-up device for this 
cord or cable, which, when operated, would wind it up and thereby 
shorten the cord or cable. This, aside from the spécifications, in view 
of the prior art, Would be clearly void for want of patentable inven- 
tion. ' : : ■■■ 

Claim 4 adds apertured sheets or leaves, and while the cord is 
attached or connected to one of the back pièces only, asexpressed in 
the claim, and only passes through the âpertures in the sheets, still, 
as we hâve some sort of means for effectually ; shortening the cord— 
that is, taking it up or winding it up, "whereby the back pièces will 
be dr-awn tôgether and the sheets clamped thereby" ; — we are to infer 
from the claim itself that the cord is ïn some manner connected to the 
second back pièce, so that when "shortened," as the claim lias it, the 
two back pièces will be drawn tôgether. 

■ Claim 12 is the same as claim 3, except that it adds or describes the 
purpose '.of shortening the cable or cord, viz., "to hold unyieldingly 
said back pièces and any desired number of sheets, substantially as 
described.". 

Claim 7 is more spécifie and certain. We hâve as éléments in com- 
bination, in a binder (1) the back pièces, (.2) the cord or cable attached 
at its ends to one of said back pièces, with the other back pièce mov- 
able relative to r the first back pièce, (3) "connections" between the sec- 
ond back pièce and the cord s the continuée! opération of which "con- 
nections" first adjusts said cord so that the tension is uniform throùgh- 
out its length and then effectually shortens it (that is, takes or vvinds 
it up), so as to cause said back pièces to approach each other, substan- 
tially as described. The "means for effectually shortening said cord" 
is the same as "connections between. said second back pièce and cord." 
On reading the other claims, and turning to the spécifications, we find 
that the claims in issue hâve nothing to do with the two pièces of 
levers or lazy tongs. The spécifications state that "my improvements 
relate to that class of temporary binders known in the trade as" per- 
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petual ledgers, "and 1 designed to constitute books whîch, in ordinary 
use, are firmly bound, yet any leaf of which can be readily extracted 
without displacing or releasing the others from the binder." 

The patent does not show or describe but one construction, but does 
say: 

"It will be underst.ood that my invention is not limited to the exact structure 
shown and described, but includes such modifications therèof and constructions 
as are indicated by the ternis o£ the f ollowing claims as interpreted by the 
staté of the art." 

That is, while the patentée showed one form of construction only, 
he has claimed everything broadly, so far as the state of the art per- 
mets him to doso. He claims ail back pièces, a single r çord or cable, 
and ail means for shortening or winding qr taking up a cord or cable 
so as to shorten it, and ail apertural leaves. He must be limited, if 
at ail, by a référence to the prior art. 

The sheets, or leaves, of his book or binder, hâve perforations to 
recèive the cord or cable which passes through and carries and sup- 
ports them, when not bound and held firmly together by the back 
pièces. Even then the cord passing through them prevents any slip- 
ping or displacement. A slit, less in width than the diameter of the 
aperture, extends therefrom to the edge of the leaf, so that the cord 
may be slipped along in this slit into the aperture, and as there is 
an aperture at each end of the sheet and near the corner nearest the 
back of the binder, and the apertures proper are at the same distance 
apart as the two parts of the cord as they pass, the one part from the 
one back pièce to the other at the lower part qf the page, and the 
other part back again at the upper part of the page af ter passing 
through the second back pièce from end to end, the leaf is held in 
position by the cord when drawn taut. By slightly coneaving the 
sheets they are easily engaged with or disengaged from the cord or 
cable. The back pièces themselves are merely flat pièces of wood.or 
métal, and may be of any suitable width and of any length to accom- 
mbdate the sheet of paper used for leaves. As to back pièces and 
cords and cables and leaves, it is unnecessary to describe at length 
the prior art. Ail were old. So of "means" and ''connections between 
the second back pièce and the cord" for drawing the back pièces 
toward each other so as to bind the leaves when (so to speak) strung 
on the cord firmly, as in a bound book. I discover riothing in com^ 
plainant's patent, aside from mère form or arrangement, that difïers 
materially from the prior art, except the means for , shortening;: that 
is, winding up the cord or cable for the purpose of drawing the back 
pièces toward each other and holding them in position so as to grip 
and bind the sheets. I find nothing particularly new and novel in 
thèse "connections" between the cord and back pièce, or "means for 
efïectually shortening the cord," in and of themselves,. but the com- 
bination, as a whole, may, I think, disclose such improvement on the 
prior art as to show patentable invention. It is not of;a high order, 
however, and does not permit any considérable range of équivalents. 
If there be conception amounting to patentable invention, it résides 
in the means adopted and made an élément of the combination for 
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taking up the cord or cable uniformly and equally from two différent 
directions at the same time and releasing it in the same way. 

With complainant's complète binder, containing leaves, open before 
us, we hâve the second back pièce, A, carrying the take-up device, at 
our left, hinged to the left-hand or (when closed) top cover, and the 
first back pièce, B (so referred to in claim 7 of the patent), at our right. 
I shall refer to them hereafter as "A" and "B." When the ledger is 
closed, A is the upper back pièce. The cord or cable is attached, in 
any suitable manner, to thé interior face (the face next the leaves) of 
B at a point near its end, and passes to the left through the apertures 
in the leaves and into and through an aperture in the base of A at the 
same distance from its end as was the cord fastened to B from its 
end, thence over a pulley or roller fastened to the outer face of A 
proper (which has a cap or cover, and hence we will refer to it as 
hollow, and also speak of passing through it from end to end, but A 
proper is the base and not the cap or cover) or the base of A, and 
thence through A towards the other end of A. At a point midway 
the ends of A the cord passes through a diagonally disposed aperture 
in a revoluble spindle or post, held in position between the base and 
cover of A and pivoted therein, and then onto another pulley or 
roller, near the end of the base on the outer face of A proper, and 
over such pulley and through another aperture in the base of A proper, 
and then through the apertures in the leaves to B, where it is fastened 
thereto on its interior face at the same distance from the end as was 
the other end of the cord fastened thereto at or near the other end of 
B. The revoluble spindle mentioned carries a ratchet placed tnid'way 
the base and cover of A, which revolves with the spindle and is car- 
ried with it in either direction. The mouths of the aperture in the 
spindle through which the cord or cable passes are located one below 
and the other above the ratchet, and, assuming that the cord is evenly 
divided as to length by the spindle, it is seen that by continuously 
turning the spindle in one direction the cord or cable is wound thereon 
and taken up evenly from both directions, so that A and B are drawn 
towards each other, and this drawing may be continued until the 
leaves on the cords between them are held or bound tightly and 
securely between thèse back pièces. To prevent a backward movement 
of the spindle and a conséquent unwinding of the cord or cable, A, 
on the outer face of its base and near the spindle, is provided with a 
spring-pressed dog which engages with the ratchet and holds it and 
the spindle securely until released by moving the tail of the dog, 
which projects from the side of A, and is readily reached and mpved 
by the hand of the operator. When moved and the dog disengaged 
from the ratchet, the spindle will turn in the other direction, and the 
two back pièces are easily separated as the cord unwinds and the 
leaves are loosened on the cord or cable, and may be then separated 
and one or more ôf them removed and one or more new ones inserted. 
The outer end of the spindle is pivoted in the cover of A, as stated, 
and two notches are eut in this end of the spindle for the insertion of 
a key, and by turning this key we wind or take up the cable or cord 
and shorten the free part thereof holding the leaves. The space be- 
tween the base of A and the ratchet is equal to that between the 
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ratchet and the cover, and thèse spaces are sufficient to permit the 
free coiling of the cord or cable about the spindle. Each élément of 
this combination is old in this art, but this combination of such élé- 
ments is new, so far as I can discover. The back pièces, leaves with 
notches, cord, or cable, the pulleys or rollers, the spindle provided 
with a ratchet and dog, with projecting tail to engage or disengage 
it with the ratchet, are ail old, although the précise form of ratchet is 
not shown in the prior art. I think this immaterial. It became a 
mère matter of sélection in choosing the form of spindle and ratchet ; 
and the same may be said of the spring-controlled dog. In fact, I 
do not understand that any patentable novelty is claimed in thèse ap- 
pliances of themselves or in the pulleys. No one of them perforais 
any new function. As the spindle turns it carries the ratchet, which 
is held by the dog controlled by the spring. As the cord or cable 
passes through the aperture in the spindle it may be pulled in either 
direction by hand, by pulling A away from B, so as to divide it in 
two equal parts, one part on each side of the spindle, and insure an 
even and equal pull at both ends of back pièce, B, when the spindle is 
turned. Unless the cord is thus evened up or divided by hand before 
we commence turning the spindle, it cannot be done thereafter by the 
pull of winding, as the cord turns such à short corner at the entrance 
to the aperture in the spindle that it binds and will not ruri through 
and evenly divide itself by any pull or strain the hand of the operator 
can exert on the key. This is proved by actual and repeated experi- 
ments, 

The applicant, Leslie, under date of September 22, 1897, in writing 
the Patent Office, defined his invention and stated in what it consisted, 
as he understood it, viz. : 

"A reconsideration and allowance of elaims 12, 13, 14, 15, 23, 24, and 25, 
as amemled, is respectfnlly requested, as thèse elaims are limited to the em- 
ployment of a single cable as distinguished from the employaient of two 
or more cables, as has been uniformly done in the prior art. The "e of this 
single cable with its mechanism for tautening the cable uniformly .roughout 
its length, and thereby binding the leaves firinly, ishelieved to be thè dis- 
tinguishing feature of applicant's invention, and to constitute a valuable and 
useful imprôvement in the use of which the applicant should be protected." 

The applicant, Leslie, was clearly in error in stating that two or 
more cables had, been uniformly employed in the prior art. The p^ to nt 
in suit was applied for January 23, 1897, and issued May 3, 1898, 
after many changes and limitations as shown by the file wrapper. 

In May, 1890, George A, Blackburn and Daniel J. Brimm applied for 
United States letters patent, No. 443,954, issued December 30, 1890, 
for temporary binder, which plainly and distinctly shows and describes 
a binder with a single cable as distinguished from the employment of 
two or more cables. This binder had two back pièces, A and A' (called 
"cases" in the patent), to which respectively, as in the patent in suit, 
the covers of the ledger were hinged. In Blackburn and Brimm the 
cases are hollow. A has a revoluble rod> C* extending its entire length 
and projecting at one end so as to permit the adjustment of a key for 
turning it. Attached to this is a strip of suitable material, such as stout 
cloth, which extends through a slot in the rear part of A, and has, at- ; 
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tached to its outer edge, a rod which is glued in a groove on the outer 
side of A', the outer back pièce. By turning the rod, C, A and A' 
would be drawn towards each other, and this back of cloth or leather 
shortened accordingly. But this back pièce itself is aside from the 
"ribbon G, which is preferably made of métal, but raay be of other 
suitable material" used for drawing the two back pièces, A and A', to- 
gether, and firmly and unyieldingly binding the sheets or leaves of 
paper between them. This ribbon, G, which answers to the cord or 
cable of the patent in suit, is a single ribbon, enters A at a slot, g, 
near one end of A, passes through its interior nearly its entire length, 
and passes out at a slot, g, near its other end. There is perfect f reedom 
of movement to this ribbon in the case or back pièce, A, and by taking 
hold of the ends of the ribbon we may pull it readily in either direc- 
tion so as to hâve the projecting ends of equal length. Back pièce A', 
for shortening or taking up the ribbon and thereby drawing the back 
pièces A and A' towards each other until they meet, or until they firm- 
ly and unyielding bind the interposed leaves, has a screw-threaded 
rod, C, extending from end to end of A' and attached to the case of A' 
at its ends. The screw thread of one end of C' has a pitch opposite 
the screw thread of the other end, and each screw thread terminâtes 
at the center of the length of the rod. Mounted on each end of this 
rod, C', is a block having a screw-threaded perforation which fits the 
screw thread of C. Thèse blocks move freely in A', being carried 
backward and forward on the rod, C, as it is turned the one way or 
the other by means of a key which is adjusted to the end of C' which 
projects from the case or back pièce, A'. To each of the before-men- 
tioned free ends of the ribbon, G, is attached a block or shoulder, G', 
which are respectively inserted within the case or back pièce, A', 
through a slot, one slot near each end of A', and on the inner sides of 
the said screw-threaded blocks respectively; that is, on the sides of 
the blocks nearest the center of the screw-threaded rod, C'. It is seen 
that by turning C in one direction the screw-threaded blocks, and con- 
sequently the blocks attached to the ends of the ribbon, respectively, 
are carried inwardly — that is, towards the center of C' — and that this 
takes up and shortens the ribbon between the cases or back pièces, 
A, A', and that they are thus drawn towards each other evenly or 
uniformly, and held unyieldingly, as are the leaves placed between 
them. Turn the rod, C, in the other direction, by means of the key, 
and the tension on the ribbon is released, whereupon A and A' may 
be separated from each other, the leaves released, and some taken out 
and others inserted, etc. 

It is seen that we may substitute a cord or cable for the ribbon and 
the opération of the binder is the same, and the resuit the same in 
every respect. He who should hâve substituted a cord or cable for the 
ribbon would hâve infringed. "Ribbon" is one of the synonyms of 
"cord." Soule's Dictionary of English Synonyms. A cord is a string, 
and a string is a ribbon, broadly. 

In this Blackburn and Brimm binder we take up, by turning the key, 
the ribbon from both directions evenly. Loosen the back pièces or 
cases to their full extent, and leave the ribbon drawn taut at one end 
108 F.— 19 
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with thé far ends of A and A' together, and turn the screw-threaded 
fod, C, and the ribbon, freely movable through A, will adjust itself, 
and A and B will corne together evenly. Hère Blackburn and Brimm is 
superior to Leslie. It is said that in Blackburn and Brimm the ribbon, 
or cord, or cable, whatever is used, willbind at the slots where they 
émerge from A. Possibly this is so, as hère the ribbon turns at a 
right angle. In Leslie the cord or cable, after passing through the 
slot or aperture in back pièce, A, on its way to the spindle, turns at a 
right angle, but is made to pass over a pulley or roller, and so, at the 
other end of A, before passing out on its way to back pièce, B, it passes 
over another roller or pulley. This, of course, relieves the friction and 
conséquent binding, but the idea is so old and commun that, if necessity 
existed in Blackburn and Brimm, the most common skill would hâve 
overcome the difficulty. In short, the take-up device of Leslie, as a 
whole, is différent from that of Blackburn and Brimm, and has some 
advantages, but as to ultimate results the idea is the same. Both hâve 
the same object, and both accomplish the same resuit in substantially 
the same way but by différent mechanical means. That the mechanism 
of Blackburn and Brimm tautens the cord or cable or ribbon uniformly 
throughout its entire length and securely holds it in place , cannot be 
questioned. 

We should now go to the prior art for the spindle for taking up the 
cord, the ratchet and spring-controlled dog for holding it, if they may 
be found therein. In Geesaman, No. 150,148, dated April 28, 1874, we 
hâve two boards or suitable stiff material for pressing and holding the 
sheets of paper together ; a revoluble drum attached to the outside of 
one of them, to which is attached the cord or cords Connecting the two 
pièces together, which pass through Staples to prevent displacement. 
By turning the drum ail loose cord is taken up and wound thereon, and 
the holding boards are brought firmly together, pressing the leaves or 
sheets of paper between them. When thus tightened the drum is pre- 
vented from turning in the other direction and loosening the cord by a 
thumbscrew instead of a ratchet and spring-pressed dog. The one is 
the well-known équivalent of the other. 

Turning to Blackburn and Brimm, United States letters patent No. 
410,346, dated September 3, 1889, for temporary binder, we find per- 
forated leaves with slots running therefrom to the edge of the leaf so 
as to permit their engagement with the bands or strips running from 
back pièce to back pièce, and which, wound up, taken up, or shortened, 
draw the back pièces together. In this patent the back pièces are call- 
ed "boxes" or "cases." The bands or strips extending from back pièce 
to back pièce, by turning a roller, are wound thereon, thus bringing the 
cases or back pièces together. We may hère substitute a cord or cable 
for the bands and hâve the same mode of opération and precisely the 
same resuit. This roller is stopped at any point in the winding up and 
held firmly in position and prevented from unwinding, turning back- 
ward, by means of a ratchet wheel, which may be engaged with a 
double-toothed pawl when it is desired to prevent the shaft from turn- 
ing, and which is made accessible to the operator. Says the patent, 
"or any other convenient form of ratchet and pawl might be employed." 

Says this patent on this subject: 
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"To one of the boxes there are connected bands or strips 15, made of heavy 
tape or of métal, which said bands or strips are carried through openings, b, 
formed in the inner wall of the opposite box, there to be secured to a roller, 
16, which is provided with a head, 17, of proper form to be engaged by a key 
or wrench socket. Upon the shaft, 16, there is mounted a ratchet wheel, 20, 
that is engaged at such times as it is desired to hold the shaft from turning 
by a double-toothed pawl, 21, the stem of the pawl extending upward through 
a longitudinal slot, e, formed in the upper wall of the case, the head of this 
stem riding in a recess, d, so as to leave the upper face of the box flush ; or 
any other convenient form of ratchet and pawl might be employed. In con- 
nection with the head of the stem, 21, we arrange a spring, 22, said spring 
being employed to hold the double-toothed pawl in engagement with the 
ratchet, 20, or to hold said pawl out of engagement with the ratchet * « * 

"In certain instances it might be désirable to bind leaves that were not 
specially eut for use in connection with our binder; and to this end we 
employ the modifled construction shown in Fig. 10, wherein the bands are 
shown at 15a, and run in planes at right angles to the planes in which the 
bands, 15, run, the post or shaft, 16a, to which the bands are secured, being 
centrally arranged, as shown in Fig. 10. * * * 

"The binder is useful as a file for letters, bills, invoices, etc. ; but for this 
purpose we would employ the construction shown in Fig. 10, thèse letters, 
etc., being bound in such a manner as to enable the bookkeeper to arrange 
them alphabetically or chronologically, and any one of the letters may be 
withdrawn and replaced at pleasure without moving the other sheets held by 
the binder." 

In this patent we hâve a modifled form (Fig. 10) in which the bands 
or strips pass from the one case or back pièce to the other from points 
near the respective ends of one to corresponding points in the other, 
then enter that other through slots or openings and turning at right 
angles pass to and connect with a revoluble post or shaft located cen- 
trally of the ends of said box or case containing it. This post or shaft 
has the ratchet, etc., and by turning it as before mentioned the bands 
are wound up thereon, evenly and uniformly from each direction. 
This modifled form of Blackburn and Brimm, shown in their earlier 
patent, would be prâctically the same as Leslie, should we place there- 
in the pulleys or rollers for the bands to pass over on entering the box 
or case and turning towards the shaft or spindle. It was improvement 
to add them, but not invention. So in this modifled form of case and 
attachment of the bands to the spindle the band or strip is not continu- 
ons. There are two, one coming from one end, the other from the oth- 
er end, and ending at the spindle and attached thereto, but on turning 
the spindle the two bands wind up evenly and uniformly. Hère, to 
hâve satisfactory work and results, we are not compelled to even up 
the length of cord or band each side of the spindle by hand before we 
commence the turning of the spindle. It is seen that, in improving on 
the prior art, Leslie adopted the drum, or its équivalent, the spindle, 
with ratchet and dog, to take up the cord or cable, and the modifled 
form of Blackburn and Brimm, shown in their earlier patent, în taking 
his cord or cable into the back pièce, where it was to be taken up, in- * 
stead of the screw-threaded rod with blocks having perforated threaded 
portions fitting the thread of the rod mounted thereon as shown in 
Blackburn and Brimm patent of 1890, and where it is described as fol- 
lows: 

"Mounted longitudinally in the cases, A and A', are the rods, O and C, 
said rods having squared ends, c, projecting through the lower ends of the 
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cases, and by means of which the rods may be turned. The rods, C and C, 
are heM in position in their respective cases by the pins, c', which project 
through the lower portions. of the rods and rest against the inner surface of 
the case ends. * * * 

"The rod, C, is screw-threaded, as shown, the screw thread of one end hav- 
ing a pitch opposite ta the. screw thread on the other, and each screw thread 
terminating in the center of the rod. 

•■ "Mounted on each end of the rod, G', is a block, F, having a perforated 
threaded portion which fits the thfead of the rod, C, the outer contour of the 
block corresponding to the inner contour of the case, A'. The blocks, F, will 
thus be movable in the case, A, and when the rod, C, is turned in one direction 
the blocks, F, will inove towarâ the center of the rod, and when turned in the 
opposite direction the blocks, F, will move toward the ends thereof. 

"A ribbon, G, which is preferably made of métal, but may be of other 
suitable material, extends nearly the entire length of the case, A, and passes 
out through the slots, g, near each end of the case, and through the slots 
g of the opposite case, A', the ends of said ribbons being provided with blocks 
or shoulders, G', which are placed wlthin the case, A', on the inner sides of 
the blocks, F, the case, A' having near each end a slot, g', in the angular face, 
a', thereof, to permit the easy insertion of the shoulders, G'. The two cases, 
A A', and the covers, B, hinged thereto, will thus be held together by the rib- 
bon, G, and by turning the rod, G', so as to force the blocks, F, toward the 
center of the rod, the ends of the ribbon will likewise be f orced toward the 
center of said rod, thus bringing the two cases nearer together, and by turning 
the rod in the opposite direction there will be sufficient slack in the ribbon 
to afford more space between the cases. 

"In uslng: the device the papers, leaves, or other articles to be bound are 
placed with their inner edges between the cases, A and A', and by means 
of the rod, C, the back, D, is adjusted to the thickness of the material, and 
by means of the rod, C', the blocks, F, shoulders. G', and ribbons, G, the 
cases are forced toward each other, thus firmly binding the material between 
the cases in position. As the covers, B, project below the lower ends of the 
cases, A and A', the ends of the rods, C and G' will not project below the 
lower edges of the covers, and the binder and contained material may be 
placed upon a shelf, like an ordinary bobk." 

Défendants' Structure. 

Turning- to défendants' binder, alleged to infringe, we find : (1) 
Two solid back pièces of wood hinged to two covers for the completed 
ledger or binder. (2) Thèse back pièces hâve corresponding perfora- 
tions, one near each end, for the passage of the cord, cable, ribbon, or 
strap used to draw the two back pièces together with the leaves inter- 
posed. (Défendants use a strap or vety heavy cord.) (3) The two 
covers are hollow; one for substantially its entire length and width, 
which we will name A, and the other for about one-half its length and 
substantially its entire width, which we will name B. Thèse covers are 
made up of a covered framework. The covers, except at the edges, are 
of thin sheet iron or tin — a thin board might answer the purpose — on 
a frame, and are covered in turn by heavy cloth or leather. The cov- 
ers at the ends next the back pièces hâve apertures corresponding to 
thèse in the back pièces which extend into the hollow portions. (4) 
• In B we hâve a semicircular block firmly attached to the interior of the 
cover. In some binders this is omitted. (5) In A, in the hollow por- 
tion thereof, we hâve a revoluble screw-threaded rod extending from 
end to end of the cover, and journaled, or set, at one end, in the 
crossbar of the frame next the back pièce, and at the outer end journal- 
ed in the outer or end crossbar of the frame, and having its outer end 
projecting into a recess in the frame, and so shaped as to permit a key 
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to be attachée for the purpose of turning the rod. Mounted on this 
screw-threaded rod, and at right angles thereto, is an arm, or long block, 
having at its center a screw-threaded perforation which fits the screw 
thread of the rod. The ends of this arm are substantially opposite the 
openings in the back pièce and crossbar of the frame before mention- 
ed, and each end, in some constructions, has an aperture therethrough 
for securing thereto the ends of the single cord, cable, ribbon, or 
strap. In ail of défendants' structures that I hâve seen a heavy leath- 
er thong or strap is used. Whether it be round or fiât is, in my judg- 
ment, immaterial. This heavy strap or thong passes through B and 
behind the semicircular block, when used, and the ends respectively pass 
through the openings or apertures in the frame of B, into and through 
the corresponding apertures in both back pièces and the frame of A, 
and into the hollovv portion of A, where they are attached to the re- 
spective ends of the arm, or long block, before mentioned, mounted 
on the screw-threaded rod and at right angles thereto. By afhxing 
the key to the outer end of the screw-threaded rod, and turning it in 
one direction, the arm travels avvay from the back pièce at the inner 
end of A, draws evenly and uniformly on both ends of the strap or 
thong, and draws the other back pièce and cover with it until the back 
pièces are brought firmly together, clasping, holding, and firmly and 
unyieldingly holding them and any interposed leaves or sheets of paper. 
By turning the key and consequently the rod in the other direction, the 
arm is made to travel in the opposite direction — that is, towards the 
back pièces — and the strap or thong is loosened and the back pièces may 
be separated from each other, the leaves detached, and new ones in- 
serted or additional ones inserted. The entire apparatus for taking up 
or shortening the strap, or thong, or cable, or whatever is used in its 
place, is within the hollow of the cover, A, and this apparatus has no 
rollers or pulleys, no spindle, no ratchet, no spring-controlled dog. 
It is a substantial duplication of the means for shortening the strap, 
thong, cord, or cable, found in the patent to Blackburn and Brimm of 
December 30, 1890, No. 443,954, but simplified. The screw-threaded 
rod, with its attâchments mounted thereon, instead of being located in 
one of the cases, or back pièces, is placed in the hollow cover, and, in- 
stead of standing parallel to the back pièces, stands at a right angle 
thereto. By thus changing the location and angle at which it stands, 
and lengthening the arm or block and substituting one arm for two, 
we get a straightaway pull on the strap, cord, or cable, and do away 
with considérable friction — the turning of two corners. 

If by any hocus-pocus we construe the défendants' device as an in- 
fringement of Leslie, we must construe Leslie as an infringement of 
Blackburn and Brimm's 1890 patent. Leslie was not, in any sensé, 
a pioneer. He worked along a certain line in improving a take-up 
device utilizing well-known devices, which défendants do not use, but 
he did not obtain a monopoly of ail improved means for effecting that 
end. He did not eut off the right of Blackburn and Brimm to use or 
improve their device in which they use other éléments to create their 
take-up device. Giving to Leslie the full benefit of ail of the doctrine 
of équivalents to which he is entitled, he was not entitled to include 
in his means and monopolize Blackburn and Brimm's screw-threaded 
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rod with a screw-threaded arm mounted thereon, or any modifications 
thereof or improvements thereon operated by a key. Clearly he did 
not monopolize the prior art or entirely différent means operating in a 
différent way to produce a given resuit. His particular combination 
of old éléments to constitute his means he did cover by his patent, but 
not other combinations of other éléments operating differently. 

In Westinghouse v. Boyden Power Brake Co., 170 U. S. 556, 18 Sup. 
Ct. 716, 42 L. Ed. 1136, Mr. Justice Brown, quoting from and ap- 
proving Burr v. Duryee, 1 Wall. 531, 570, 17 L. Ed. 650, said: 

"Much less can any inference be drawn from the statute that an inventer 
who has made an improvement in a machine, and thus effects the desired 
resuit in a better or cheaper manner than before, can include ail previous 
inventions and hâve a claim to the whole art, discovery, or machine which 
he has iniproved. Ail others hâve an equal right to make improved machines, 
provided they do not embody the same or substantially the same devices or 
combination of devices which constitute the peculiar characteristics of the 
previous invention." 

And at pages 568 and 569 of 170 U. S., at page 722 of 18 Sup. Ct. 
(42 h. Ed. 1136), he further said: 

" 'An infringement,' says Mr. Justice Grier in Burr v. Duryee, 1 Wall. 531, 
572, 17 L. Ed. 650, 'involves substantial identity, whether that identity be de- 
scribed by the terms, "same principle," same "modus operandi," or any other. 
* * * The argument used to show infringement assumes that every com- 
bination of devices in a machine which is used to produce the same effect is 
necessarlly an équivalent for any other combination used for the same pur- 
pose. This is a flagrant abuse of the term "équivalent." ' 

"We hâve no désire to qualify the repeated expressions of this court to the 
effect that, where the invention is functional, and the defeDdant's device dif- 
fers from that of the patentée only in form, or in a rearrangement of the 
same éléments of a combination, he would be adjudged an infringer, even if, 
in certain particulars, his device be an improvement upon that of the patentée. 
But, af ter ail, even if the patent for a machine be a pioneer, the alleged in- 
fringer must hâve done something more than reach the same resuit. He 
must hâve reached it by substantially the same or similar means, or the rule 
that the function of a machine cannot be patented is of no practical value. 
To say that the patentée of a pioneer invention for a new mechanism is en- 
titled to every mechanical device which produces the same resuit is to hold, 
in other language, that he is entitled to patent his function. Mère variations 
of form may be disregarded, but the substance of the invention must be there. 
As was said in Burr v. Duryee, 1 Wall. 531, 573, 17 D. Ed. 650, an infringe- 
ment "'is a copy of the thing described in the spécification of the patentée, 
either without variation, or with such variations as are consistent with its 
being in substance the same thing. If the invention of the patentée be a ma- 
chine, it will be infringed by a machine which incorporâtes in its structure and 
opération the substance of the invention ; that is, by an arrangement of 
mechanism which perf orms the same service or produces the same effect in 
the same way, or substantially the same way. * * * That two machines 
produce the same effect will not justify the assertion that they are substan- 
tially the same, or that the devices used are, therefore, mère eauivalents for 
those of the other.' " 

There is no identity of opération between complainant's take-up 
device and that of the défendants. True, by operating each the same 
ultimate resuit, the bringing together of the back pièces, cases, and the 
conséquent binding of the interposed leaves, is attained. The function 
of each device is to do this ; but a function cannot be patented. See 
Westinghouse v. Boyden Power Brake Co., 170 U. S. 556, 557, 18 Sup. 
■Ct. 707, 42 L. Ed. 1136. 
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Conceding that tlie functions of two devices are practically the 
same, there must be substantial identity of means to justify us in 
saying they are mechanical équivalents. Same case, page 571 of 
170 U. S-, 18 Sup. Ct. 707, 42 L. Ed. 1136. Leslie winds up ail loose 
cord, cable, or strap on a revoluble spindle having a ratchet and 
held front unwinding by a spring-pressed dog, while défendants do 
hot wind up the loose cord, cable, or strap at ail. Take away Les- 
lie's dog, which défendants do not use, and a slight pull will unwind 
the cord and loosen the bound sheets or leaves. With the défendants' 
device no amount of pulling can revolve the screw-threaded rod back- 
ward and loosen the strap. But the défendants used and had the 
right to use the same device, substantially, they now use before Les- 
lie came into the field at ail. Leslie must be deemed to hâve incor- 
porated into his claim the same means he has fully described in his 
spécifications. He has not given those described as a preferred fomi, 
but as the form and the devices of his take-up mechanism. He can lay 
no claim to the spindle with a perforation to permit the passage of the 
single cord therethrough and a ratchet attached, ail controlled by the 
dog. This was an old and well-known mechanical device. See patent to 
Huber and Miller of November 3, 1896, No. 570,803. So the straight- 
away pull, utilized by the défendants, was shown in this art as early as 
1884. See Slade, English patent, No. 597. The lazy tongs are also 
shown in the prior art, and constitute such an old and well-known 
mechanical device that any one was at liberty to use them. They play 
no important part in this controversy. They hâve nothing to do with 
the actual opération of the device. 

From ail the évidence and exhibits in the case, I am satisfied that 
the claims of the Leslie patent in issue hère (complainant's), broadly 
construed so as to cover défendants' device, are void as failing to dis- 
close patentable invention in view of the prior art; that, construed 
somewhat narrowly, as they must be, having the prior art in view, de- 
fendants do not infringe. 

There will be a decree dismissing the bill with costs. 



SHARP v. BEIXINGER et al. 

(Circuit Court, N. D. New York. March 5, 1900.) 

No. 7,159. 

1. Patents (f 165*) — Construction— Limitation by Language of Claims. 

Courts will go far to save a patent for a meritorious Invention, but they 
cannot reconstruct claims and disregard their very ternis, and add or 
substitute material words not found therein, but necessary if the true in- 
vention is to be covered. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 241 ; Dec. Dig. 
§ 165.*] 

2. Patents (§ 174*) — Construction— Improvement Patent. 

When the invention of a patent is not a pioneer invention, the lnventor 
is held to a rigid construction of his claims, and is not entitled to any 
considérable range of équivalents ; and when, in a patent for a înere ini- 

*For other cases see same topie & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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1 prbvement, which In view of the prior art ls extremely narrow, he ha» 
limited his claims by spécifie words to a spécifie form of device or élément, 
he ls bound thereby. 

[Ed. Note.— For other cases, see Patents, Cent Dlg. 8 249; Dec. DIg. 
1 174.*] 

3. Patents (§ 328*) — Invention and Infbingement— Fibe-Escape. 

The Sharp patent No. 835,985, for a fire-eseape, consisting of a station- 
ary f rame carrying a réel upon whieh ls wound a cable by means of which 
a person may lower himself to the ground, the movement of the cable 
belng controlled by brake-shoes, discloses patentable invention in the mari- 
ner and means of applying the brake-shoes, but is only for an improve- 
ment, and the claims must be limited according to the précise means 
shown and described. As so construed, the patent is not inf ringed by the 
device of the Davy patent No. 818,526. 

[Ed. Note. — For other cases, see Patents, Dec. Dig. § 328.*] 

In Equity. Suit to restrain alleged infringement of United States 
letters patent and for an accounting. 
See, also, 155 Fed. 139. 

Franklin H. Hough and Charles J. Williamson, for complainant. 
Robinson, Martin & Jones, for défendants. 

RAY, District Judge. The complainant allèges infringement by the 
défendants of claims 1 and 7 of United States letters patent No. 835,- 
985, dated November 13, 1906, and issued to Judson C. Sharp, the 
complainant, for fire-escape, on application filed July 13, 1904. 

The claims in issue read as follows: 

"(1) A fire-escape comprising a frame, a shaft carried thereby, a spring- 
actuated réel journaled upon the shaft, a cable secured to and windlng about 
the réel, a fixed ring positioned about said shaft, semicircular brake-shoes 
having corresponding ends recessed, the bottoms of said reeesses being in- 
clined, a lever having inclined portions engaging said recesses, a centrifugally- 
movable weighted member, and means intermediate the same and said réel 
whereby said member may be rotated and thrown against said lever for the 
purposô of expanding the brake-shoes against said ring, as set forth. * * * 

"(7) A fire-escape comprising a frame, a shaft carried thereby, a réel jour- 
naled upon said shaft, a cable around said réel, a stationary ring about said 
shaft, a centrifngally-movable weighted member, semicircular brake-shoes 
with slotted ends, a lever adapted to engage the slotted ends of said shoes 
to expànd the same, a rotatable collar, gear connections between the same 
and said réel, and means carried by said weighted member for contact with 
said lever, whereby the brake-shoes may be expanded as the latter are rotat- 
ed, as set forth." 

The éléments of claim 1 are (1) a frame, (2) a shaft carried there- 
by, (3) a spring-actuated réel journaled upon the shaft, (4) a cable 
secured to and winding about the réel, (5) a fixed ring positioned 
about said shaft, (6) semicircular brake-shoes having corresponding 
ends recessed, the bottom of said recesses being inclined, (7) a lever 
having inclined portions which engage the recesses and conform to 
the shape thereof, (8) a centrifugally-movable weighted member, and 
(9) means intermediate the weighted member and the réel whereby 
the weighted member may be rotated and pressed against the lever 
for the purpose of expanding the brake-shoes and pressing them 
against the fixed ring positioned about the shaft. 

*For other cases see same topic & S numbeb lu Dec. & Am. Digs. 1907 to data, & Rep'r Indexe» 



SHARP V. BELLINGER. 297 

Claim 7 calls for a frame, a shaft carried thereby, a réel journaled 
upon the shaft but not for a spring-actuated réel, a cable around said 
réel but not a cable secured to and winding about the réel, a ring about 
the shaft, a centrifugally-weighted member, semicircular brake-shoes 
with slotted ends instead of semicircular brake-shoes having corre- 
sponding ends recessed, a lever adapted to engage the slotted ends of 
said shoes to expand the same, instead of a lever having inclined por- 
tions engaging the recesses, also a rotatable collar and gear connec- 
tions between the collar and the réel, and also means carried by the 
weighted member for making contact with the lever so that the action 
of the lever upon the brake-shoes when actuated by the weighted 
member will expand the brake-shoes as they are rotated. 

The cable secured to a réel and winding about it may be quite dif- 
férent from a cable around a réel. A réel journaled upon a shaft is 
différent from a spring-actuated réel journaled upon a shaft. 

Turning to the spécifications, I fail to find anything which indicates 
that Sharp had in mind any réel other than the spring-actuated réel. 
A spring-actuated réel is what he describes, and he speaks more than 
once of the winding and unwinding thereof and of the rewinding of 
the cable on the réel. 

The opération of this device is substantially as follows: The frame 
may be attached to the walls of a room. One end of the cable is at- 
tached to the réel, and the cable is wound up thereon. The free end 
of the cable lias means for attachment to the body of a person who 
may get outside the building and let himself down towards the ground 
without other support than the cable and the friction created by the 
contact of the brake-shoes with the fixed ring positioned about the 
shaft. As the person begins to descend, the cable is unwound from 
the réel, which rapidly revolves and sets in motion gearing which 
causes the weighted member to rapidly revolve, and the rapid motion 
tends to throw the weight away from the center, and this brings a 
flange of the weighted member against the end of the lever not en- 
gagea with the semicircular brake-shoes, and the pressure upon the 
lever engage dat the other end with the brake-shoes in the manner 
described pries the ends of the brake-shoes apart, one in one direction 
and the other in the opposite direction, against the inner surface of 
the fixed ring positioned about the shaft, creating thereby friction 
of the brake-shoes in contact with the ring, which retards the révolu- 
tion of the réel weight and brake-shoes and correspondingly retards 
or controls the descent of the person attached to the free end of the 
cable. The device is operative and useful, and is an improvement 
upon any device of the kind of the prior art shown in the proofs. 
There is improvement in the gênerai construction of this device and 
in the arrangement of the parts. There is a new mode of opération 
in one respect, viz., the manner of expanding the brake-shoes and the 
means for doing it. Otherwise the device is old and devoid of novelty. 
I think, on the whole, patentable invention is disclosed, and so hold. 
As Sharp was an improver in this field of invention and not a pioneer, 
his .claims must be limited accordingly. 

Mardi 11, 1902, Sharp took out letters patent No. 695,001, for fire- 
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escape, which, so far as I can see, were, except in arrangement and 
mère change in form of parts, with some àdded détails of construction, 
iâ duplication of the prior art. But this is not material in the aspect 
of the case now being considered. That device was not compact. In 
the spécifications of the patent in suit Sharp says: 

"This invention relates to new and useful irnprovements in fire-escapes ; and 
the object of the invention is to generally improve upon and render more 
efficient and simple this class of inventions, and in the présent invention it lias 
been my aini to improve upon uiy invention covered by letters patent in the 
United States, No. 605,001." 

In making his alleged improvements he introduced no new élément 
whatever. Taking them one by one, we find the frame in several prior 
patents ; also the shaft carried thereby ; the réel journaled upon the 
shaft, and a cable secured to the réel and winding about it, in Johnson, 
No. 286,306, of October 9, 1883; the same, spring-actuated, in Hill, 
No. 388,491, of August 28, 1888; and a cord or rope or cable simply 

Çassing over a drum or réel, but not winding up thereon, is shown in 
'apley,, No. 139,484, of January 3, 1873. A fixed ring positioned 
about the shaft and semicircular brake-shoes and levers engaging the 
brake-shoes and centrifugally-movable weighted members and means 
.for rotating the said member, and throwing or pressing it against the 
lever so as to actuate it and thereby press the brake-shoes against the 
fixed ring, are shown in the following: Tapley, No. 139,484, which 
lias the ring and the weights so shaped that they act as a brake-shoe ; 
Johnson, No. 286,306, of October, 1883, which has weights and semi- 
circular brake-shoes which are pressed by the weights against a flange 
or device in the réel; in Hill, No. 388,491, of August, 1888, which 
has a frame, a winding drum, spring-actuated, with cord or cable 
wound thereon, a fixed ring positioned about a shaft, semicircular 
brake-shoes, levers actuated by centrifugally and movable weighted 
members so as to press the brakes against the fixed ring when the 
-device is in motion, and means intermédiare the weighted member 
and the réel whereby said member may be rotated and pressed against 
the said levers at one end so as to press the other end thereof against 
the brake-shoes and press them against the fixed ring and thereby 
produce the friction. In Hill, the weighted member with weights, 
levers, etc., is constructed as f ollows : 

"a indicates- a spider fixed to the shaft, Y, and rotating within the flange- 
disk, Z. This spider carries upon it two sets of pivoted levers, b, c, which are 
exactly alike and are placed opposite each other on the spider. The lever, 
c, is provided with a brake-shoe, d, and with a spring, e, seated upon a 
lug, f, projecting from the spider and bearing radially outward against the 
lever, c, and always tending to keep the brake-shoe out of contact with the 
flange, g. The long arm of t\ie lever, b, is weighted at h, so that when the 
spider is rbtated centrifugal force tends to throw it outward tangentially, the 
effect of which is to instantly force the brake-shoe against the iuner surface 
of the flange, g. Thèse parts are so adjusted that as soon as the rotation 
of the winding-drum reaches a certain moderate degree of rapidity at which 
it will bé désirable to check the speed of lowering, the brake-shoes will then 
instantly be forced against the inner surface of the flange, g, which checks 
the spèe'd and secures perfect safety lowering." 

Hère the weighted arm or lever, b, has prongs at the end where it 
engages with the end of lever, c, which is recessed to permit such en- 
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gagement. When the inner end of b, is thrown outwardly, the other 
end moves inwardly towards the center or shaft, and, by reason of the 
said engagement of one end of b with C, this end of C is also carried 
inwardly, and the other end, provided with a brake-shoe, is thrown 
outwardly, and the shoe is pressed against the fixed ring or "flange- 
disk, Z." Regarding c and d as one whole and as constituting the 
brake-shoe, it has one end recessed, and lever, b, has teeth or pro- 
jections fitting therein so as to actuate both c and d at the same time. 
It is readily seen that the brake-shoes of Hill difïer from those of 
the patent in suit, as do the connections between same and the lever 
moved by the weighted lever. The mode of opération is somewhat 
différent. But turning to Mignot, No. 639,751, of December 26, 1899, 
fire-escape, we find a circular fixed ring positioned about the shaft 
with a circular brake-shoe therein and fitting the interior of the ring. 
This shoe is divided but not recessed. We hâve a lever weighted at 
one end and slotted so as to be movable lengthwise. This connects 
with another curved lever, running at right angles to the first-men- 
tioned lever, the outer ends of which enter between the divided ends 
of the circular brake-shoes. This second lever is pivoted at a little 
distance from the divided ends of the shoe, and recessed or notched 
so as to engage thèse free ends of the divided brake-shoe. When 
the weighted end of the first lever moves outwardly it draws one end 
of the second lever inwardly, and throws one side of the other end 
sidewise against one free end of the divided brake-shoe, and pulls 
the other side of such second lever, at a point inside its pivot, against 
the other free end of such brake-shoe, and the conséquence is that the 
circular brake-shoe is pressed against the interior surface of the fixed 
ring so as to create the required friction. Hère we hâve substantially 
the same mode of opération in applying the brake-shoes as in the 
patent in suit. It is unnecessary to describe Porter, No. 715,691, of 
December, 1902, which shows a brake-shoe and some détails of con- 
struction quite similar to those of complainant's device. 

The construction and opération of complainant's braking apparatus 
is thus described : 

"A pinlon-wheel, O, is loosely journaled upon the shaft, and is in mesh with 
the pinion-wheel, J, whereby, as the arm, K, of said collar is swung about 
the shaft and carrying with it the rotating wheel, J, a rotary movement will 
be imparted to said pinion-wheel, O, which opérâtes the governor mechanism. 

"Fixed to the arms of the section, B', of the frame is a ring, I, with a 
flange, I', at one edge thereof, and MM designate two frictional shoes which 
are of seniicircular shape and are adapted to be expanded against the inner 
circumference of said ring in order to afford a frictional brake to the appara- 
tus. Corresponding ends of said shoes are notched, as at M', and are adapted 
to receive one end of an arm, O', Which projects from the hub portion of 
the pinion-wheel, O, as shown clearly in Fig. 1 of the drawings. The opposite 
ends of said friction brake-shoes, M, bave recesses, m, the bottom walls of said 
recesses being inclined and tapering inward toward each other. Said slotted 
ends of the brake-shoes are spaced apart slightly, and a brake-throwing lever, 
Q, having a curved shank portion, is provided, one end of which has a triangu- 
lar-shaped end, the opposite inclined edges of which are adapted to engagé 
with the inclined bottoms of said slots as the lever Is tilted, whereby said 
shoes niay be thrown in opposite directions frictionally against the inner cir- 
cumference of said ring to regulate the movement of the réel in unwinding. 

"A plate, K, is provided, one end of which, R', is weighted and projects over 
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the circumference of said ring and is longitudinally slotted, as at R2, the walls 
of said slot having a play in the oppositely-disposed parallel recesses, 02, 
formed in the hub portion of the pinion-wheel, O. By the provision of said 
plate having a weighted end it will be observed that as the pinion-wheel, O, 
is rotated said plate will be given a rotary moveinent, and the f aster the 
pinion rotâtes the greater the tendency of the weighted plate to be thrown 
outward by centrifugal force. A projection, R3, upon one face of the plate, 
B, is adapted to contact and hear against the outer end of the shoe-throwing 
lever as the plate rotâtes, and it will be readily understood that the faster the 
plate rotâtes the greater the centrifugal force will be upon said plate, and the 
greater will be the pressure which is applied to said shoe-throwing lever for 
the purpose of expanding the friction brake-shoes, causing the same to brake 
and reduce the speed of the rotating parts." 

I think it obvious that the only material change from the prior art 
is found in the engagement of the lever device with thé ends of the 
brake-shoes for the purpose of expanding them, and the form of lever 
used. It is an improvement on the prior art for the reason the en- 
gagement is much more secure, less liable to displacement, and a 
much better and greater pressure is exerted on the brake-shoes. 

ït is clairhed that défendants hâve infringed by making or selling or 
usihg this précise device ; also by making, using, and selling another 
device, or fire-escape, which is a duplicatê of complainant's fire-escape 
except in the particulars of the engagement of the lever device with 
the brake-shoes and the form of lever employed, and the connection 
of the cord or cable with the réel and its opération. This last-mention- 
ed fire-escape ïs covered by United States letters patent No. 818,526, 
dated April 24, 1906, and granted to défendant Charles K. Davy, for 
fire-escape. The material parts of the Davy device is described in his 
spécifications as follows: 

"Secured in the franie and encircling the shaft, 2, there is also provided a 
stationary friction-ring, 7, which ring receives seinicircular expandible fric- 
tion-shoes, 8, 8. At adjacent ends thèse friction-shoes, 8, are provided with 
a notch or recess, 8a, which receives the outer end of an arrn, 4a, provided on 
and intégral with the pinion, 4, on the shaft, 2, so that when the pinion, 4, 
is rotated around the shaft, 2. the shoes, 8, will be caused to move in a circle 
around the shaft, 2, within the friction-ring, 7. In the sides of the pinion, 
4, and including in part the arm, 4a, there are provided grooves which receive 
the thinner portion of the actuating-weight, 9, which weight has a plate-like 
portion slotted, as indicated at 9a, to receive that portion of the pinion, 4. 
which lies between the aforesaid grooves. By this arrangement the weight 
is mounted on the pinion, 4, and is free to hâve a radial movement with 
référence thereto. It may be noted that the main portion of the weight is in 
the head, 9b, thereof, which is the effective part so far as weight is concerned. 
The plate-like portion of the weight, 9, also serves to support the shoes, 8, 
in their position within the friction-ring, 7, or rather prevent displacement 
from the friction-ring toward the niiddle of the machine. The weight, 9, is 
connected with the friction-shoes, 8, by means of the toggle-joint levers, 11 
and 12. Thèse levers at their outer ends are provided ' with substantial 
cylindrical heads, lia and 12a, respectively, which heads are respectively 
adapted to engage in a suitable recess, 8b, provided in the friction-shoes, 8. 
The engaging ends of the toggle-joint levers, 11 and 12, are also provided with 
cylindrical heads, 11b and 12b, respectively, which are halved together, as 
shown, and provided with a pin, 13, which prevents relative displacement. 
The inner ends of the toggle-joint levers, 11 and 12, are received between pro- 
jections, 14 and 15, on the weight, 9, the upper ends of which projections are 
preferably hooked inwardly, so as to retain the toggle-joint levers in position 
against latéral displacement. Thèse toggle-joint levers are also preferably 
made crooked, as shown, whereby their length can be readily adjusted by 
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straightening them or bending them more, as occasion requires. The projec- 
tion, 15, also preferably includes a projecting portion, 15b, adapted to strike 
the friction-shoes, 8, aud prevent the outward movement of the weight, 9, 
to such an extent as to pass the toggle-joint levers by the dead-center or even 
allow them to corne so close to a straight Une as to not open with facility wben 
the pressure thereon of the weight is relieved." 

To read the two descriptions, on accouht of différences in phrase- 
ology and the use of différent names in describing the same things, 
we would naturally fall into some confusion, and might be led to sup- 
pose that there is considérable différence in the two devices ; but with 
them before us — and both are in évidence — -we see that the two are 
identical, until we corne to the form of the ends of the shoes and the 
lever and lever connections. Says Sharp: 

"Corresponding ends of said shoes are notched, as at M', and are adapted 
to receive one end of an arm, O', which prpjects from the hub portion of the 
pinion-wheel, O, as shown clearly in Fig. 1 of the drawings. The opposite 
ends of said friction brake-shoes, M, hâve recesses, m, the bottom walls of 
said recesses being inclined and tapering inward toward each other. Said 
slotted ends of the brake-shoes are spaced apart slightly, and a brake-throw- 
ing lever, Q, having a curved shank portion, is provided, one end of which 
has a triangular-shaped end, the opposite-inclined edges of which are adapted 
to engage with the inclined bottoins of said slots as the lever is tilted, where- 
by said shoes may be thrown in opposite directions frictionally against the 
inner circumference of said ring to regulate the movement of the réel in 
unwinding." 

It is with the "opposite ends of said friction brake-shoes" and their 
formation and the "brake-throwing lever" and its engagement with 
the ends of the shoes alone that we are now dealing. The function of 
the inserted end of the lever is to pry the ends of the brake-shoes 
apart. In the Davy patent this formation of thèse "opposite ends of 
said friction brake-shoes" is abandoned. The described "brake-throw- 
ing lever, Q," above described, is also abandoned. In place of the 
recessed ends, we hâve plain square ends for the friction brake-shoes, 
and, in place of such recesses at the ends thereof as are described, 
we hâve recesses at some little distance from such ends, 8b, adapted 
to receive the respective cylindrical heads of a toggle-joint lever pres- 
ently to be described. Thèse recesses of Davy are of différent shape 
from those of Sharp. In place of the "brake-throwing lever" we 
hâve, actuated by the weighted member, "the toggle-joint levers, 11 
and 13. Thèse levers at their outer ends are provided with substantial- 
ly cylindrical heads, lia and 12a, respectively, which heads are re- 
spectively adapted to engage in a suitable recess, 8b" (above mention- 
ed), "provided in the friction-shoes, 8." As thèse toggle levers are 
interlocked and both pressed upon at their inner ends, where they join, 
at the same time and by the same means, they are actuated at the same 
moment, act in unison, and as one lever, and the cylindrical heads en- 
gaged in the recesses, 8b, press the ends of the friction brake-shoes 
further apart, expand them, and consequently press the brake-shoes 
against the fixed ring positioned about the shaft. The function of the 
toggle lever is precisely that of the lever in complainant's device, and 
it opérâtes in substantially the same way to produce substantially the 
same resuit. The change of levers and points of engagement with the 
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brake-shoes produces no new or improved resuit, no différent or better 
mode of opération in the brake-shoes. It is clearly the substitution of 
well-known équivalents. The questions are: (1) Is the complainant's 
invention of such a character that he is entitled to the benefit of the 
doctrine of équivalents, and (2) has the complainant so limited him- 
self by the wording of his claims that he is limited to the particular 
lever and brake-shoes described therein and in his spécifications ? 

Claim 1 says, "semicircular brake-shoes having corresponding ends 
recesâed, the bottoms of said recesses being inclined, a lever having 
inclined portions engaging said recesses." Claim 7 says, "semicircular 
brake-shoes with slotted ends, a lever adapted to engage the slotted 
ends of said shoes to expand the same." The spécifications say, "the 
opposite ends of said friction brake-shoes, M, hâve recesses, m, the 
bottom walls of said recesses being inclined and tapering inward 
toward each other," and, as to the lever, "a brake-throwing lever, Q, 
having a curved shank portion, * * * one end of which has a 
triangular-shaped end, the opposite-inclined edges of which are adapt- 
ed to engage with the inclined bottoms of said slots as the lever is 
tilted." 

It is well settled that the inventor of a meritorious device having 
patentable novelty and disclosing mental conception of a high order 
may so limit himself by the words of his claim or claims as to deprive 
himself of the benefits of his labor and skill. So the Patent Office 
may impose limitations which, if acquiesced in, will deprive the claim- 
ant of'that which he is really entitled to. Courts will go far, however, 
to save a patentée having a meritorious invention (Benbow-Brammer 
Mfg. Co. v. Straus [C. C] 158 Fed. 627, affirmed by the Circuit Court 
of Appeals December, 1908, 166 Fed. 114), but they cannot recdn- 
struct claims and disregard their very terms, and add or substitute 
material words not found therein, but necessary if the true invention 
is to be covered. Keystone Bridge Co. v. Phcenix Iron Co., 95 U. S. 
274, 278, 24 L. Ed. 344; Universal Brush Co. v. Sonn et al., 83 C. 
C. A. 422, 154 Fed. 665, 668; Wagner T. Co. v. Wyckoff S. & B., 
151 Fed. 585, 81 C. C. A. 129. 

In Keystone, etc., v. Phcenix Iron Co., supra, the court said : 

"They (the patentées) cannot expect the courts to wade through the history 
of the art, and spell out what they might hâve claimed but hâve not claimed. 

* * * But the courts hâve no right to enlarge a patent beyond the scope 
of its claim as allowed by the Patent Office. * * * As patents are pro- 
cured ex parte, the public is not bound by them, but the patentées are. And 
the latter cannot show that their invention is broader than the terms of their 
claim, or, if broader, they must be held to hâve surrendered the surplus to the 
public." 

There is a différence however, between primary inventions and 

mère improvements. In Wagner T. Co. v. Wyckoff S. & B., supra, 

the court, per Coxe, C. J., said : 

"Courts look with favor upon patents for primary improvements which 
are novel and a manifest departure from the principles of prior structures, and 
which constitute the final step necessary to couvert failure into success. 

* * * A strict construction of the claims of a patent should not be re- 
sorted to, if the resuit would be a limitation on the actual invention, unless it 
is required by the language of the claim. * « * infriDgement is not avoid- 
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ed by changes In a patented machine which are nonessentlal, as by changing 
the positions of parts, or transferring a function from one part to another, 
without affecting the principle or mode of opération." 

Neither Sharp nor Davy has substantially departed from the prior 
art (prior to Sharp), except in the matter of the lever and its manner 
of Connecting or interlocking with the brake-shoes. Sharp described 
with great particularity and definiteness a spécifie form of lever and a 
spécifie form of interlocking with the shoes. He gave a spécifie form 
to the end of the lever and to the very ends of the brake-shoes. Hère 
in thèse spécifie forms his improvement showing patentable novelty 
resided. Défendant Davy does not use them, and for this reason he 
has not appropriated the new and novel means or idea of Sharp. A 
strict construction of a claim should not be resorted to if the resuit 
would be a limitation of the actual invention, unless such strict con- 
struction is required by the language of the claim itself. Wagner T. 
Co. v. Wyckoff, 151 Fed. 585, 591, 81 C. C. A. 129, citing and ap- 
proving Smead Co. v. Fuller & Warren Co., 57 Fed. 626, 6 C. C. 
A. 481. 

But "when an invention is not a pioneer invention, the inventor is 
held to a rigid construction of his claims" (Wright v. Yuengling, 155 
U. S. 47, 15 Sup. Ct. 1, 39 L. Ed. 64), and is not entitled to any con- 
sidérable range of équivalents (Kokomo Fence Machine Case, 189 U. 
S. 8, 23 Sup. Ct. 521, 47 L. Ed. 689 ; Cimiotti, etc., v. American F. 
R. Co., 198 U. S. 399, 25 Sup. Ct. 697, 49 L. Ed. 1100; Computing 
Scale Co. v. Automatic, etc., 204 U. S. 609, 27 Sup. Ct. 307, 51 L. 
Ed. 645), but still the range of équivalents dépends upon the extent 
and nature of the invention (Paper Bag Patent Case, 210 U. S. 405, 
28 Sup. Ct. 748, 52 L,. Ed. 1122; Miller v. Eagle M. Co., 151 U. S. 
207, 14 Sup. Ct. 310, 38 L. Ed. 121). And when, in a patent for a 
mère improvement which, in view of the prior art, is extremely nar- 
row, the patentée has limited his claims by spécifie words to a spécifie 
form of device or élément, he is bound thereby. Coupe v. Royer, 155 
U. S. 565, 15 Sup. Ct. 199, 39 L. Ed. 2G3; McClain v. Ortmayer, 
141 U. S. 419, 425, 12 Sup. Ct. 76, 35 L. Ed. 800 ; Burns v. Meyer, 
100 U. S. 671, 672, 25 L. Ed. 738; Keystone Bridge Co. v. Phœnix, 
etc., 95 U. S. 274, 278, 24 L. Ed. 344. 

In McClain v. Ortmayer, supra, the court said (page 425 of 141 
U. S., page 78 of 12 Sup. Ct. [35 L. Ed. 800]) : 

"But if the language of the spécification and claim show clearly what he 
desired to secure as a monopoly, nothing can be held to be an infringement 
which does not fall within the terms the patentée bas himself chosen to 
express his invention." 

In this case, the patent to Sharp, in issue, is an improvement mere- 
ly, of narrow scope, entitled to but a limited range of équivalents, and 
his claims are further narrowed and limited by the spécifie language 
used and spécifie lever and brake-shoes described therein. Then the 
Patent Office itself bas recognized a patentable différence in the two 
structures or machines by granting a patent to Davy. This is not 
conclusive, but raises a presumption that there is a patentable différ- 
ence. 
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In view' of thèse considérations, I cannot find that défendants in- 
fringe by making or selling, or offering for sale or using, the Davy 
fire-escape as modïfied in respect to the toggle- joint lever, conceding 
the stipulation shows they hâve done either of thèse acts. I find no 
proof whatever that défendants, or either of them, hâve made, sold, 
offered for sale, or used one or more fire-escapes made according to 
or like the Sharp patent in suit. 

Taking this view of the case, it is unnecessary to consider the other 
défense urged. 

There will be a decree dismissing the bill, with costs. 



BALIi r. COKER et al. 
(Circuit Court, D. South Carolina. February 24, 1909.) 

1. Patents (§ 1*)— Nature op Patent Rights. 

. The right to a patent ruonopoly exists only by virtue of the laws of the 
United States, and cannot be affected by state laws. 

[Ed. Note.— For other cases, see Patents, Dec. Dig. § 1.*] 

2. Patents (§ 196*)— Transfer— Requisites on Validity. 

A patent monopoly can only be trnnsferred in the manner prescribed by 
Rev. St. | 4898 -<U. S. Comp. St. 1901, p. 3387), namely, by a written in- 
strument signed by.the owner of the patent and duly recorded. 

[Ed. Note. — For other cases, see Patents, Dec. Dig. § 196.*] 

3. Execution, (§ 26*)— Property Subject— Patent Rights. 

A patent right cannot be sold on exécution. 

[Ed. Note. — For other cases, see Execution, Cent. Dig. § 67; Dec. Dig. § 
26.*] 

4. Receivers (§ 67*)— Title to Property— Patent Rights. 

A patent right does not pass to a gênerai assignée or receiver of prop- 
erty of the owner. 
[Ed. Note. — For other cases, see Receivers, Dec. Dig. § 67.*] 

5. Patents (§ 265*)— Suit for Infringement— Title to Support— Receiver. 

The mère appointaient of a receiver to take charge of, manage, and 
control a patent does not vest in him title to the patent which will en- 
able him to maintain a suit for its infringement in his own name, Rev. St. 
I 4919 (U. S. Comp. St. 1901, p. 3394), giving the right to recover damages 
only "in the name of the party interested either as patentée, assignée or 
grantee." To vest the receiver with such right of action, it is essential 
that the court compel or cause an assignment of the patent to him in the 
name of the owner. 

[Ed'. Note.— For other cases, seè Patents, Dec. Dig. § 265.*] 

In Equity. 

Legare, Holman & Baker, for complainant. 
Miller, Whaley & Bissell, for défendants. 

BRAWLEY, District Judge. The plaintif? above named fïled his 
amended bill in this court March 30, 1908, alleging, among other 
things, that he had been appointed by the court of common pleas for 
the county of Charleston, S. C, receiver of letters patent No. 807,990, 
issued to W. T. Bail, George S. Legare, Thomas R. Harney, Hampton 

•For other cases see same topic & § ncmber in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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K. Lea, and Charles Miner, which patent was for a process called the 
"double-hulling- process," for hulling cotton seed of various sizes 
without disintegrating the méats, and charged that the défendants had 
for more than two years last past employed, practiced, and used the 
said double-hulling process, and prayed for a decree for infringement, 
and for an accounting of the profits, for damages, and so forth. The 
answer of the défendants, among other défenses, required proof that 
the plaintiff had qualified as such receiver, and alleged that he is not 
the owner of said letters patent, and is not entitled to file said bill of 
complaint, or to bring suit upon said patent as such receiver. It ap- 
pears that letters patent No. 807,990 were granted December 19, 1905, 
to William T. Bail, Hampton K. Lea, George S. Legare, Thomas R. 
Harney, and Charles Miner; that on May 31, 1905, the parties above 
named entered into an agreement in writing referring to the applica- 
tion for letters patent then pending, and agreed that each should hâve 
an equal interest in and to said invention, and that no assignment, 
grant, license, conveyance, permit, or any right whatsoever under said 
invention should be made without the written consent of ail the par- 
ties thereto, and that, in the event of any disagreement as to the pro- 
priety of any sale, assignment, grant, or conveyance, any matters of 
dispute should be submitted to arbitration, and so forth. It further 
appears that disagreements did arise, and that in October, 1907, a 
complaint was filed in the court of common pleas for the county of 
Charleston, state of South Carolina, in which W. T. Bail and George 
S. Legare were plaintiffs, and Hampton K. Lea, Thomas R. Harney, 
and Charles Miner were défendants. The complaint, among other 
things, charged that, for certain personal and selfish motives on the 
part of the défendants, Thomas R. Harney and Charles Miner, they 
hâve failed and refused to co-operate with the other ovvners of said 
patent in the use, management, and control thereof. The complaint 
prayed that a receiver be appointed pending the litigation to take 
charge of, control, and manage the patent mentioned, and that the 
same be sold under an order and decree of that court. An order was 
entered in that cause by the presiding judge of the court November 
19, 1907, reciting, among other things, that Charles Miner, one of 
the défendants, resided in the state of North Carolina, and Thomas R. 
Harney, one of the défendants, resided in the District of Columbia, 
and that upon the commencement of the action an order of publica- 
tion was obtained, and that said défendants had been personally served 
with the sumnions and complaint, and on motion of the plaintiffs' at- 
torneys it was ordered that William T. Bail "be and he is hereby ap- 
pointed receiver of said letters patent, and he is authorized, required 
and commanded to take charge of, manage and control the same, as 
fully and effectually as the ovvners thereof could do in such behalf" ; 
and it was further ordered that "any revenue received by receiver 
from said patent be deposited in some reputable bank, and the funds 
held subject to the further order of the court." 

The bill in this case was filed by the receiver pursuant to his ap- 
pointaient, and the question for décision is whether a suit can be 
maintained in the name of the receiver. 
1GS F.— 20 
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Section 4919 (U. S. Comp. St. 1901, p. 3394) of the Revised Stat- 
utes provides : 

"Damages for the infrlngement of any patent may be recovered by action 
on the case in the name of the party interested, either as patentée, assignée or 
grantee." 

Section 4898 (U. S. Comp. St. 1901, p. 3387) of the Revised Stat- 
utes provides that : 

"Every patent or any interest therein should be assignable In law by an in- 
strument in writlng, and the patentée or his assigns or légal représentatives 
may in like manner grant and convey an exclusive right under his patent to 
the whole or any specified part of the United States." 

The statute further provides for the recording of any assignment, 
grant, or conveyance in the Patent Office. 

That the receiver, the plaintif! in this case, is not the patentée, as- 
signée, or grantee is plain, and by the ternis of the statute damages 
for the infringement, it is claimed, can only be brought in the name 
of such party. Without going at great length into the learning as to 
the nature of the property rights in patents, it may be said that such 
rights are wholly the création of the statutes of the United States. In 
Stevens v. Gladding et al., 17 How. 451, 15 L. Ed. 155, Mr. Justice 
Curtis says: 

"There would certainly be great difflculty in assenting to the proposition 
that patent and copyrights held under the laws of the United States are sub- 
ject to seizure and sale on exécution. Not to repeat what is said on this sub- 
ject in Stephens v. Cady, 14 How. 531, 14 L. Ed. 528, it may be added that 
thèse incorporeal rights do not exist in any particular state or district. They 
are coextensive with the United States. There is nothing in any act of Con- 
gress, or in the nature of the rights themselves, which glve them locality any- 
where, so as to subject them to the process of courts havlng jurisdiction limit- 
ed by the Unes of states and districts." 

The case referred to in 14 How. 531, 14 L. Ed. 528, is Stephens v. 
Cady, a case of copyright, where Justice Nelson, who delivered the 
opinion of the court, says : 

"But the incorporeal right secured by the statute to the author to multiply 
copies of the map by the use of the plate, being intangible and resting alto- 
gether in grant, is not the subject of seizure or sale by means of this process, 
certainly not at common law. No doubt the property may be reached by a 
creditors' blll, and be applied to the payment of the debts of the author, the 
same as stock of the debtor is reached and applied, the court compelling the 
transfer and sale of the stock for the beneflt of the creditors ; but in case of 
such remedy we suppose it would be necessary for the court to compel a trans- 
fer to the purchaser in conformity with the requirements of the copyright act 
in order to invest Mm with a complète title to the property. * * * An as- 
signment, therefore, that would vest the assignée with the property of the 
copyright, according to the act of Congress, must be in writing and signed in 
the présence of two witnesses, and it may, I think, well be doubted whether a 
transfer, even by a sale under a decree of a court of chancery, would pass the 
title so as to protect the purchaser unless by a conveyance in conformity with 
this requi renient." 

2 Robinson on Patents, § 766, states the law as f ollows : 

"That rule that an assignment can be made only by the actual owner of the 
patented invention admits of no exception in the interest of creditors. Valua- 
ble as his property thërein may be, it cannot be subjected to the payment of 
his debts by any of the ordinary methods of involuntary aliénation. This is 
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not due to any peculiar sanctity which the law attaches to this elass of prop- 
erty, but to the fact that the statutes which create the monopoly provide no 
other mode of transf erring it than through the voluntary act of its real owner. 
The ownership of the patented invention cannot be seized and sold on exécu- 
tion by a sheriff like a personal chattel, nor, like other incorporeal rights, 
does it vest in a receiver or trustée in insolvency by virtue of the judicial de- 
cree of the court by which thèse various officiais are appointed. Thus neither 
a bankrupt court nor a court of equity, nor any person acting under their au- 
thority, can affect the ownership of a patented invention without the actual or 
presumed co-operation of the individual in whom such ownership is vested by 
the issue of the patent or by assignment from the patentée. Either of thèse 
courts may hâve the power to compel the owner to transfer the ownership by 
an assignaient to the receiver or trustée, and a court of equity on his refusai 
may treat the équitable rights as vested in the creditors and appoint a trus- 
tée for the owner to convey the légal title in his name and behalf to the of- 
flcer in charge of his bankrupt estate, but the title in ail such cases is still 
derived from him on whom it was originally conferred. That Congress has 
the power at any time to meet this difflculty by creating methods of involun- 
tary aliénation, there eau be no doubt, but, in the absence of such statutes and 
judicial orders, the patented invention remains entirely and exclusively under 
the control of its owner, and may be retained or conveyed by him at his pleas- 
ure, without référence to any existing condition of insolvency." 

And a note to this section, on page 524, is as follows: 

"That the patent privilège does not rest in a receiver merely by virtue of 
his appointaient, see Dick v. Struthers (O. 0.) 25 Fed. 103." 

That was a suit for infringement, and Acheson, Judge, says : 

"By the law of Pennsylvania, Ames is the mère custodian of the property of 
the corporation. By virtue of his appointaient as receiver, no title to the 
patent passed from the corporation to him. Doubtless it was compétent for 
the court appointing him to authorize him to bring suit on the patent, but then 
it should hâve been brought in the name of the corporation. The objection 
therefore that the plaintiff, Ames, has no title upon which to maintain this 
suit, the same being in a corporation, which is not a party hereto, is well 
taken, and for this cause the demurrer is sustained." 

In Gordon v. Antony, 16 Blatchf. 234, Ked. Cas. No. 5,605, a suit 
had been brought in the state court to recover a debt and judgment 
obtained, and in proceedings supplementary to exécution one Beamish 
was appointed by said court "receiver of ail and singular the debts, 
property, équitable interests, rights and things in action, of Ebenezer 
Gordon, the plaintiff, and he was ordered to exécute and deliver an 
assignment of the same to said receiver," but it did not appear that 
any such assignment was ever executed. The receiver presented a 
pétition to the state court, alleging his appointment and so forth, and 
that he became vested with ail the estate, property, and interest of said 
Ebenezer Gordon, and, among others, the invention patent, letters 
patent, and patent rights, and that it was for the interest of the trust 
that the same should be sold. The sale was thereupon made, reported 
to the court, and confïrmed. Upon the bill filed by Ebenezer Gordon 
against Antony and others for infringement, the défendants contended 
that by virtue of such proceedings and such appointment any right 
which the plaintiff had to recover against them for an infringement 
of the patent sued on had become vested in the défendants. Judge 
Blatchford cited the provisions of the statute substantially the same as 
section 4898, above cited, and says : 
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"Under them no person may bring suit for profits or damages for Infringe- 
ment who is not the patentée, or such assignée or grantee as the statute pointa 
out. The claim to recover profits or damages for this infringement cannot lie 
severed from the titie by an assigument or grant so as to give tlie riglit of 
action for such claim in disregard of the statute. Profits or damages for in- 
fringement cannot be sued for except on the basis of titie as patentée, or as 
such assignée or grantee to the whole or part of the patent, and not on the 
basis merely of the assignment of a right to a claim for damages severed from 
such titie. Therefore, if in the présent case no such assignment or grant bas 
been made by the défendants as the statute contemplâtes, they could not bring 
suit in their own name under the assignment made to them to recover any 
claims, profits, or damages for infringement which belonged to Gordon, nor 
could they use the assignment as a défense against any such claims existing 
against themselves in favor of Gordon. In this case there has been no assign- 
ment executed by Gordon. The right clalmed for défendants rests, therefore, 
wholly on the transfer by opération of law." 

He then cites Stephens v. Cady, and Stevens v. Gladding, above 
quoted, and Ashcrop Y- Walworth, Fed. Cas. No. 580, where it was 
held that the titie of an insolvent debtor to or his interest in a patent 
does not pass to his assignée in insolvency by an assignment of his 
property made by a judge under the insolvency law of Massachusetts. 
This décision Was made on the ground that the assignée in insolvency 
acquired no titie because the conveyance was not such an one as was 
contemplated by section 11 of the act of 1836, c. 357, 5 Stat. 121, 
namely, the written instrument signed by the owner of the patent and 
duly recorded. 

In Gayler v. Wilder, 10 How. 478, 13 L. Ed. 504, Chief Justice 
Taney, in delivering the opinion of, the. court, says: 

'•The monopoly did not exist at common law, and the rights, therefore, which 
may be exercised ùnder it cannot be regulated by the rules of common law. It 
is created by the act of Congress, and no rights can be acquired in it unless 
authorized by the statute in the manner the statute prescribes." 

Ager v. Murray, 105 U. S. 126, 26 L. Ed. 942, reviews most of the 
cases above cited, and the effect of the décision is that an assignée in 
insolvency or a receiver appointed under the laws of the state does 
not by virtue of the assignment or appointaient, merely, without any 
conveyance made by the patentée, or specifically ordered by the court, 
acquire a titie in patent rights, and that in such cases it would be 
necessary for the court to compel a transfer in conformity with the 
requirements of the statute in order to vest a complète titie to the prop- 
erty, and concludes : 

"Both défendants in the case at bar are before the court and hâve filed an- 
swers. The debtor's interest in the patent rights is property assignable by 
him, and which cannot be taken on exécution at law. The case is thus 
lirought directiy within the opinion deiivered by Mr. Justice Nelson in Ste- 
phens v. Cady, of the soundness of which we entertain no doubt. The clause 
of the decree below appointiug a trustée to exécute an assignment if the 
patentée should not himself exécute one as directed by the decree has not been 
objected to in argument, and is clearly within the chancery powers of the court 
as defined in the statute of Maryland of 1785, which is in force in the Dis- 
trict of Oolumbia." 

In Jewett v. Atwood Suspender Company (C. C.) 100 Fed. 647, 
the suit was brought upon letters patent issued to Clough, who had as- 
signed in writing to Beaman Bros. Beaman Bros, were adjudged in- 
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solvents, and the court had appointed one Stone assignée. The court 
says : 

"The défendant relies upon the insufflcieney of this assignment from the as- 
signée to convey title. No other title is alleged. Of course, the plaintiff can- 
not maintain the action without having the title at the time of infriiigenient. 
and the right to maintain the action dépends upon the sufficiency of tins title. 
The allégations follow the state statutes in alleging this title. They provide 
that the judge of the court of insolvency should assign and convey to the as- 
signée the estate, real and Personal, of the debtor, and that the assignaient 
shall vest in the assignée ail the property of the debtor, real and personal, 
that he could hâve lavvfully sold, assigned, or conveyed, or which might be 
taken on exécution. The patent does not confer even the right to this inven- 
tion ; the inventor had that before. It is merely an incorporeal right to ex- 
clude others from using the invention throughout the United States, conferred 
by the government in compliance with certain requirements, and is transférable 
only according to the laws of its création, which the state statute caunot af- 
f ect. This is a Personal right. Section 4898, Rev. St. Patents can be reach- 
ed under the bankrupt law because they are wholly subject to the laws of the 
United States. They cannot be reached otherwise for debts, except by volun- 
tary proceedings to compel a personal assignment. Hère is no voluntary as- 
signment from the Beanian Bros., the assignée of the patent, nor any compul- 
ory assignaient from them or proceedings for compelling such an assignment ; 
so the plaintiff does not appear to hâve had any patent to infringe." 

The bankrupt act of 1898 (Act July 1, 1898, c. 541, 30 Stat. 544 
[U. S. Comp. St. 1901, p. 3418]) is a récognition of the gênerai law 
that no title passes except by voluntary or compulsory assignment from 
the patentée, for it expressly provides that the trustée shall hâve 
whatever title the bankrupt had in any patent or patent right or right 
of action thereunder at the date on which he was adjudged bankrupt. 
The bankrupt act of 1867, c. 176, 14 Stat. 517, excepted from the 
corresponding transfer of property which was provided for by that 
law ail patents and other property held in trust by the bankrupt. Un- 
der the law of 1867 the title to the patent passed to the assignée in 
bankruptcy, subject to his élection. Walker on Patents, § 290, says: 

"Corresponding proceedings in insolvency under the state laws do not hâve 
the opération of bankruptcy proceedings in this particular. They do not confer 
upon the assignée in insolvency any légal title to the patent rights of the in- 
solvent, but a state court which has jurisdiction of such proceedings rnay 
compel the insolvent to exécute such an assignaient to the assignée in insolvency 
as will convey the saine rights to the latter as those which, without such a 
document, are conveyed to a trustée in bankruptcy under the bankrupt act of 
1898 l'or a state may subject patent rights of an insolvent citizen to the pay- 
ment of his debts." 

And the same writer, in section 155, says: 

"The reason why the state may regulate the sale of the patented thing, and 
may not regulate the sale of the patent covering that thing, is explainable as 
follows: A patentée has two kinds of rights in his invention; he has a right 
to make, use, and sel! spécimens of the invented thing, and he has a right to 
prevent ail other persons from doing either of those acts. The first of thèse 
rights is wholly independent of the patent laws, while the second exiscs by 
virtue of those laws alone. The patentée, therefore, holds the first of thèse 
rights subject to the police powers and the taxing powers of the state, and to 
the law regulating common carriers, while the second, being the création of 
the laws of Congress, is wholly beyond state control or interférence by anti- 
trust laws or otherwise." 
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And in section 156 : 

"A court of equity may, in pursuance of its powers in sueh cases, decree that 
the debtor patentée pay the judgment upon whieh the bill is based, or, in de- 
fault thereof, that his patent right be sold under the direction of the court, 
and an assignaient thereof be executed by him, and, in default of his executing 
such an assignaient, that sorne suitable person be appointed to proceed to exé- 
cute the same in his place, or that the master in chaneery of the courts per- 
forai that function." 

On the subject of partition, which it seems was the object of the 
proceedings in the state court, Walker says (section 295) : 

"Partition of a patent right held by tenancy in common law inay of course 
be made by the common consent, and mutual action of ail the owners of that 
right, but no such partition can be made against the will of either owner." 

The order appointing the receiver was entered November 19, 1907, 
and by its terms he is "authorized, required, and commanded to take 
charge of , manage, and control the same as f ully and as effectually 
as the owners thereof could do in such behalf." He is further re- 
quired to deposit any revenue received from the patent in some bank 
subject to the further order of the court. The bill in this case, filed 
in Mardi, 1908, allèges an infringement for more than two years last 
past. If it should be held that the appointaient of the receiver was 
équivalent to an assignment of the patent, it is doubtful that that would 
carry with it a transfer of the right to damages for an infringement 
committed before such assignment. No statute of the state of South 
Carolina has been brought to my attention defining the duties of re- 
ceivers, but it may be assumed that ail of the actual, visible property 
of parties to a suit within its jurisdiction may be vested by a court 
in a receiver appointed by it ; but as the jurisdiction of such court is 
limited by the lines of the state, it does not follow that an incorporeal 
right, such as that of a patent, which owes its existence to the laws of 
the United States and extends to ail the states, is vested in such re- 
ceiver. The right to this patent is in the five persons named, and the 
statute prescribes the method of dévolution. It seems to me clear, 
therefore, that the mère appointment of a receiver does not in itself 
vest in him the title to the patent which will enable him to maintain 
a suit for infringement. A state court having jurisdiction of the par- 
ties may compel them to exécute an assignment to the receiver, and 
as it seems plain that at least three of the owners of the patent are 
desirous that the receiver be clothed with the necessary power to 
conduct this suit, and apparently it is to the interest of ail, the bill will 
be held to enable the parties to exécute the necessary assignment, and, 
in the event that any of the parties décline to exécute such an assign- 
ment, such reasonable time will be given as may enable the parties 
interested to apply to the state court for such orders as may be neces- 
sary to compel the needful assignments. 
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JOHXS-PRÀTT CO. v. SACHS CO. et al. 

(Circuit Court, D. Connecticut. Marcb 12, 1909.) 

No. 1,241. 

Patents (§ 32S*)— Infbingement— Safety Fuse. 

The Sachs patent No. 660,341, for an electrical safety fuse, construed, 
and held not infringed. 

[Ed. Note.— For othcr cases, see Patents, Dec. Dig. § 328.*] 

In Equity. On final hearing. 
See, also, 155 Fed. 129. 

Wetmore & Jenner, for complainant. 

Bartlett, Brovvnell & Mitcliell, for défendants. 

PLATT, District Judge. This is the usual patent suit, based on let- 
ters patent to Joseph Sachs, No. 660,341, for an improvement in safe- 
ty fuses. The défense is noninfringement. Ail the claims are involved, 
but it is enough to quote the first one : 

"(1) A safety fuse coniprising a case and a filling of nonconducting material, 
nuû a fuse strip therein of thin fiât métal of extended area, substantially as 
and for the purposes set forth." 

We must at the beginning settle the principle upon which we shall 
examine the patent, because of the story surrounding it. 

Mr. Sachs, the patentée, was employed by the complainant when 
he applied for and obtained this and other patents at its expense. 
The contract under which he worked persuades onê that he is a man 
•of capacity and genius. He sold the patent in suit, with others, to 
the complainant for value. Thereafter he was discharged from the 
service of complainant, and organized the défendant corporation. The 
•complainant allèges that safety fuses made and sold by said défend- 
ant corporation corne within the monopoly transferred to it by the 
sale of said patent. 

The statutes permit the person who has invented a new and useful 
thing to obtain a monopoly thereof for a specified length of time, 
after making such a clear exposure of his invention as to enable those 
skilled in the art to use it. If he sells to another for value his évi- 
dence of title in that monopoly, and then invades it, he cannot be 
heard to say that he did not invent a new and useful thing. Others 
may do so, but he may not. On the other hand, when charged with 
such invasion, it is of the first importance to find out what the inven- 
tion was that he disclosed and meant to claim, and what the govern- 
ment intended him to monopolize. 

So understanding the law, it strikes me as proper to examine the 
proceedings about the patent from the time of the application there- 
for until the grant, and to study the prior art, if it be necessary, in so 
far as it may be of service in learning what the new thing was that 
the patentée invented. Taking up, then, the file wrapper and con- 
tents, we find that the patentée in his disclosures has given us a pret- 

'"For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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ty extensive résumé of the prior art relating to safety fuses, but lie 
particularly calls attention to wires which had been inclosed in a 
tubular case and surrounded with a filling material, and is quite réticent 
about flat strips which had been similarly treated. Fiat strips, how- 
ever, had been so treated, and the patentée knew it, because he had 
used them himself. (See claim 1, patent 523,232.) The fiât strips 
formerly used, however, had been heavy, and it was necessàry to eut 
them nearly in two at one point in order to insure a quick break when 
the fuse was overloaded with electric current. Now, what the pat- 
entée was after was to avoid "hanging," which means that, when the 
métal of the fuse is melted by excess heat due to an overload of elec- 
tric current, the melted particles must be at once dissipated and dif- 
fusée! to such an extent as that the current cannot avail itself of the 
disorganized mass and thereby leap over beyond the break. Pretty 
much every possible expédient to eliminate this deadly hanging qual- 
ity had been tried in the art, and when strips had been used they had 
been made thick and heavy, but attenuated at the crucial point, as 
before suggested. The patentee's idea was to put in a very thin strip 
with a reasonable width, so that, when the excess current furnished 
heat enough to melt it, the whole strip would be melted and the par- 
ticles instantly dispersed into the surrounding filling, thereby leaving 
no disorganized coagulated mass for the electrical current to utilize. 
The words used in his disclosures and ail the arguments addressed 
to the examiners emphasize the idea of thinness and appréciable area. 
That is where the novelty lies, beyond peradventure. 

Thus it appears that the novelty of the thing resided in the use of 
a thin flat strip of appréciable area, which by reason of such construc- 
tion would be endowed with the nonhanging function. That such a 
novel strip is patentable has been decided in the Incandescent Lamp 
Case, 52 Fed. 309, 3 C. C. A. 83. There a rod was reduced to a fila- 
ment", and it was held that such a change in dimension produced a 
new resuit, and was therefore a différence in kind rather than degree. 

Having found the invention, it is obvious that the claims must be 
construed in accordance therewith. When we examine the défend- 
ants device in the light of the knowledge we now hâve, it is manifest 
that although it may be read upon the language of the claim, unex- 
plained by the matters referred to and others, it in no sensé responds to 
the actual invention which the claim covers. It contains, in a combina- 
tion of which ail the other éléments are old, nothing more or less 
than the attentuated thick flat strip of the prior art. 

During my illness two years ago a preliminary injunction was de- 
nied in this suit. Johns-Pratt Co. v. Sachs Co. (C. C.) 155 Fed. 129. 
Since then many experiments and tests hâve been indulged in by both 
parties, but I cannot see that they throw very much light upon the 
central thought which struck Judge Martin at the threshold, as it 
strikes me now at the end. At the hearing on preliminary injunction 
the complainant seems to hâve taken the same position which it takes 
now. Judge Martin, quoting evidently from complainant's brief , says : 

"Complainant asserts that * * * the novelty consists in miiting a wide 
thin strip with the filling so it will completely envelop the fuse, and thus best 
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utilize the properties of the ready fusibility and the quick dispersion of the 
heat of the strip when melted." 

The trouble with complainant, then and now, is that it lias overlook- 
ed the Mordey patent No. 622,511, which was cited against Sachs in 
the Patent Office. That patent shows ail the éléments of the patent 
in suit, combined in the same way and for the same purpose, except 
that the Mordey strip is not the "thin strip of extended area" of the 
patent in suit. Nobody had discovered such a strip as Sachs disclosed. 
He satisfied the Patent Office that the finding of that kind of a strip 
containing the qualifies and uses which it contained was an inventive 
act. It was not an easy matter to satisfy the office in that respect. 
He argued it out to one obstinate examiner, and then lost him. He 
was forced to convince a new doubter. Much of his argument is left 
to our imagination, but enough remains to demonstrate its cogency. 
The writer is assured that he knows what the patent means, and, read- 
ing the claims as they must be read, the défendant does not infringe. 

While the application for the patent in suit was pending, the com- 
plainant, under tbe management of Mr. Sachs, was marketing safety 
fuses, which had as one of the éléments of their combination a fiât 
strip of some thickness, but attenuated at the crucial point so as to 
expedite quick breaking under extra eîectrical load and prevent hang- 
ing. Nothing in the disclosures, either verbal or pictorial, of the 
patent hints at such a construction. Such omission is strongly sug- 
gestive of the working of the patentee's mind at the time. The very 
thing made then by complainant is still made by it, and by many others 
as well as by défendant, and is the identical construction which is said 
to infringe. 

L,et the bill be dismissed. 



h. H. GILMER CO. v. GEISEL. 

(Circuit Court, E. B. Pennsylvania. March 9, 1900.) 

Patents (§ 289*) — ■ Suit for Infrixgement — Preliminary In.junction — 
Lâches. 

A preliminary injunetlon will not be granted restraining a défendant 
from the manufacture and sale of an article alleged to infringe a patent, 
where the patentée, with knowledge that such article was being made and 
sold by défendant, delayed several years before bringing suit. 

ri'jd. Note. — For other cases, see Patents, Cent. Dig. § 408; Dec. Dig. 
§ 289.* 

Lâches as a défense in suits for infringement, see notes to Taylor v. 
Sawyer Spindle Co., 22 C. C. A. 211 ; Itichardson v. D. M. Osborne & Co., 
36 C. C. A. 613.] 

In Equity. On motion for preliminary injunction. 

R. W. Barrett and T. R. White, for complainant. 
Frederick J. Knaus, for défendant. 

J. B. McPHERSON, District Judge. In my opinion the patentee's 
delay in asserting his rights under the patent in suit furnishes a suf- 

*For other cases see same topic & S nohbïe in Dec. & Am. Digs. 1907 to date, &. Rep'r Indexes 
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ficierit frcàsbiï'ÇoJ refusing relief by preliminary injunction. During- 
several years he has known that the respondent was making the belts 
that are now complained of, but he took no steps to prevent the manu- 
facture until a few weeks ago, when the business rivalry became ob- 
jectionable for the first time. Having waited thus long, I think he 
and the complainant company may properly be asked to wait for sev- 
eral months longer, until the case can be prepared for final hearing. 
Moreover, as the respondent justifies under a subséquent patent, which 
was pending be fore the office for some time while the examiners were 
also considering the patent in suit, and was grantçd without the déc- 
laration of an interférence, there is apparently the greater need for 
caution in sanctioning so severe a remedy as a preliminary injunction. 
The motion is refused. 



UNITED STATES v. NATIONAL SURETY CO. 

(District Court, E. D. Pennsylvanta. March 1, 1909.) 

No. 3. 

Costs (§184*) — Actions by United States— Expenses of Officers as Wit- 

NESSES. 

Rev. St. § 850 (U. S. Comp. St. 1901, p. 655), which provides that "where 
any clerk or other officer of tlie United States is sent away from hia 
plaCe oï business, as a witness for the government his necessary expenses 
stated in items and sworn to, in going, returning and attendance on the 
court shall be audited and paid ; but no mileage or other compensation in 
addition to his salary shall in any case be allowed," includes offlcers in 
the military service, and when the United States recovers a judgment it 
is entitled to hâve included therein as costs the necessary expenses of 
such witnesses in lieu of mileage and per diem, and it is immateriai 
whether the distance traveled was more or less than 100 miles. 

[Ed. Note. — For other cases, see Costs, Dec. Dig. § 184.*] 

Appeal from Taxation of Costs. 

John C. Swartley, Asst. U. S. Dist. Atty. 
William H. Wylie, for défendant, 

J. B. McPHERSON, District Judge. In this controversy the gov- 
ernment recovered separate verdicts against a contractor and his sure- 
ty, and presented a bill of costs, to part of which objection is taken by 
the surety. The items attacked are the detailed expenses of four wit- 
nesses, of whom two were called and sworn and the other two were 
in attendance. The fact that the expenditures were made is not de- 
nied, and no objection is made on the ground either that they were not 
necessary, or that only two of the witnesses were called to testify. It 
appears without contradiction that each of the witnesses is an officer 
in the military service of the United States (one having been retired 
shortly before the trial), and that three of theni were obliged to travel 
more than 100 miles from the respective places where they were sta- 
tioned to the city of Philadelphia, where the trial took place. The 
clerk allowed the items in dispute, and the présent appeal from his 

•For other cases see same topic & § numbek in Dec. &■ Am. Digs. 1807 to date, & Rep'r Indexes 



UNITED STATES V. NATIONAL SURETT CO. 315 

décision is based upon two objections, which are thus stated by the 
appellant : 

"Because the défendant has been taxed to the actual expenses of witnesses, 
Including parlor cars, porters, and meals en route. 

"Because the défendant has been taxed for mileage in excess of 100 miles 
from place of trial." 

That the actual expenses of clerks from the executive departments 
at Washington are properly taxable as part of the costs in a civil suit 
brought and won by the government was expressly decided by the 
Suprême Court in United States v. Sanborn, 135 U. S. 281 et seq., 
10 Sup. Ct. 812, 34 L. Ed. 112. It was there held that the allowance 
of such expenses as part of the costs was provided for by section 850 
of the Revised Statutes (U. S. Comp. St. 1901, p. 655) : 

"When any clerk or other officer of the United States is sent away from 
his place of business as a witness for the government, his necessary expenses, 
stated in items and sworn to, in going, returning, and attendance on the court, 
shall l>e audited and paid, but no mileage or other compensation in addition 
to his salary shall in any case be allowed." 

The opinion of the court examines the various statutory provisions 
on the subject of witness fées, and states the ground of the décision 
as follows (page 285 of 135 U. S., page 817 of 10 Sup. Ct. [34 L,. 
Ed. 112]): 

"It is not disputed that the United States, if successful in a suit, is en- 
titled to hâve included in the judgment the statutory fées for per dieni and 
mileage for its witnesses, other than its officers who may be sent away from 
their places of business to attend upon the court. And we cannot think it 
was intended by section 850 to deny to the government the right, when suc- 
cessful in a suit, to hâve even the necessary expenses of witnesses of the class 
described in that section included in the judgment for costs ; or that the 
United States intended to remit to its defeated adversary not only witness 
fées . for per diem and mileage, but the necessary expenses of witnesses who 
happened to be in its employment, and whom it sent away from their place 
of business to testify in its behalf. As a person of that class receives, while 
absent, his stipulated salary, and is paid in that way for his tinie, it is not 
deemed just that he ghould also.receive mileage and per diem, but instead 
thereof he is allowed his necessary expenses, which, being audited by or 
under the direction of the court upon which he attends as a witness, he is 
entitled to hâve paid to him ; and the government, being under an obligation 
to pay them, is entitled to hâve the amount so audited included in its bill 
of costs, and in any judgment rendered in its f avor. In other words, when 
the government is successful in a suit, the 'necessary expenses' of its witness- 
es of the class described in section 850, take the place in its bill of costs of 
the per diem and mileage, which, but for that section, would hâve been taxed 
and allowed in its favor, just as a marshal may elect to take his actual 
traveling expenses instead of mileage where mileage is allowed to him." 

Erom the reasoning of the court it is clear, I think, that military 
officers of the United States are also included under section 850, and 
that their necessary expenses are to be taxed in place of the per diem 
fées and mileage to which they would otherwise be entitled. The At- 
torney General's Department also has decided, on three occasions at 
least, that section 850 applies to officers and soldiers in the military 
service of the government. 15 Op. Atty. Gen. 486; 16 Op. Atty. 
,Gen. 113; Id. 147. 
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Even if the appellant's position were generally correct, namely, that 
section 863 (page 661) (when read in connection with section 876 
[page 667]) permits, and perhaps requires, the taking of dépositions 
where a witness lives "at a greater distance from the place of trial 
than 100 miles," and therefore implies that the personal présence of 
such a witness is to be looked upon with disfavor, thus operating to 
refuse mileage for more than the specified distance in case he does 
attend — a position upon which I intimate no opinion — it is clear 
from the foregoing language of the Suprême Court that such a ques- 
tion cannot arise about the proper mileage to be allowed to a govern- 
ment officer. Mileage as such is not to be computed in his favor at 
ail; he is to be allowed his necessary expenses for travel and main- 
tenance without regard to the actual distance. Whether, therefore, he 
lives at a greater or less distance than 100 miles from the place of trial, 
is of no importance. 

The appeal is dismissed, and the taxation of the clerk is affirmed. 



ROBERTS v. CHICAGO, B. & Q. R. CO. 

(Circuit Court, B. D. Missouri, N. D. March 5, 1909.) 

No. 489 

Removai, of Causes (§ 12*)— Right of Remov al— Restrictions as to District 
Of Suit. 

Where an action in a state court against a foreign corporation, com- 
menced in a fédéral district other thau that in which plaintiff resided, was 
reinoved on change of venue into such district, the défendant had the 
right at the first term thereaf ter to reroove the same into the fédéral court, 
when the arnount involved was such as to give that court jurisdiction. 

[Ed. Note. — Por other cases, see Removal of Causes, Dec Dig. § 12.*] 

On Motion to Remand to State Court. 

Hart, Tunnell, Bresneheni& West and J. T. Baker, for plaintiff. 
Guthrie & Franklin, N. O. Borders, and Geo. A. Mahan, for de- 
fendant. 

DYER, District Judge. This is à motion to remand to the state 
court. The conceded f acts in the case are thèse : The plaintiff, Millie 
Roberts, is and for a long period of years has been a citizen and rési- 
dent of Linn county, Mo., within the Northern division of this district. 
The défendant is a foreign corporation organized under the laws of 
the state of Iowa. The plaintiff instituted this suit in the county pf 
Sullivan, in the Western district of Missouri, in which néither the 
plaintiff nor the défendant resided. At the term of the circuit court of 
Sullivan county to which the défendant was required to appear, it 
did appear and filed an application for a change of venue to some 
circuit other than the one in which Sullivan county is located. Neither 
the plaintiff nor the défendant residing in the Western district, no 
application was made or could be properly made to remove the cause 
to the fédéral court. The venue, by order of the judge of the cir- 
cuit court of Sullivan county, was changed to the county of Maçon, 
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within the Northern division of this district. On the first day of the 
term of the circuit court of Maçon county, held at L,a Plata, Mo., the 
défendant appeared and filed its application for removal to the fédéral 
court, and the removal was ordered. The plaintiff now cornes and 
moves to remand this cause to the circuit court of Maçon county, 
and the grounds set forth in the motion to remand are as follows : 

"(1) Because tlie case was originally brought in Sullivan county, in the 
Western district. (2) Because it was brought to the October terni, and was 
triabie at said terni, and the défendant appeared by filing application for 
change of venue, and did not file its pétition for removal until the 23d day of 
November. (3) Because the said pétition was not filed before the défendant 
was required to plead. (4) Because the défendant, by filing its application 
for change of venue, submits itself to the jurisdictiou of the state courts." 

The défendant could not, from the facts stated, hâve sustained an 
application for the removal of the cause to the United States Cir- 
cuit Court for the Western District of Missouri from Sullivan county, 
for the reason that neither it nor the plaintiff was a résident of that 
district. The first opportunity that would make an application to re- 
move available was embraced by the défendant when the case was 
reached in the circuit court of Maçon county, Mo. Whether the suit 
was originally brought in Sullivan county for the purpose of avoiding 
fédéral jurisdiction is not necessary to consider now. Certain it is 
that the défendant had a right to remove from a state court to the 
fédéral court this particular action, provided the plaintiff was a rési- 
dent of the district. The plaintiff is a résident of the Northern divi- 
sion of this district, and the défendant is a citizen of another state. 
If this case had been originally brought in either Linn or Maçon coun- 
ties, there could be no question as to the right of the nonresident de- 
fendant to remove to the fédéral court. The circuit court of Maçon 
county having by proper process obtained jurisdiction of the case, it 
was then for the first time that défendant could properly ask for a 
removal. The law gives a citizen of another state the right to re- 
move a case from the state to the fédéral court, when the plaintiff is 
a citizen of the state and a résident of the district in which the suit is 
brought. This right of removal cannot be abridged or denied. 

The motion to remand is denied. 



ST. LOUIS & S. F. R. CO. v. HADLEY, Atty. Gen., et al. (and seventeen other 

cases). 

(Circuit Court, AV. D. Missouri, Mardi 8, 1909. Supplemental Opinion, April 

17, 1900.) 

Nos. 2,988-3,004, 3,006. 

1. Courts (§ 489*) — Fédéral Courts— Concurrent Jurisdiction— Comity. 

The fédéral courts shoukl not décline on the ground of coniity to take 
jurisdiction of a suit in equity involving rights under the Constitution 
of the United States, where its détermination dépends upon questions of 
fact, since, if brought in a state court, the case can only be reviewed by 
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the Suprême Court of the United States on wrlt of error, where flndinga 
of fact made by the state court are concluslve. 

[Ed. Nota— For other cases, see Courts, Cent. Dig. §§ 1324-1341; Dec. 
Dig. i 489.*) 

2. Commerce ({ 61*)— Means of Régulation— Constitutionality of Statk 

Statute Regulating Rates— Interstate Commerce. 

State statutes flxlng maximum fares and rates on shipments on rail- 
roads between points within the state are not unconstitutional, as régu- 
lations of Interstate commerce, because of the fact that between certain 
clties in the state there are Unes of road lying wholly within the state, 
and other Unes which run in part through another state, and by long- 
established custom and from the necessities of compétition the latter are 
compelled to make the same rates as the former, where the statutes hâve 
not been construed by the courts of the state to directly apply to the Inter- 
state Unes. 

[Ed. Note. — For other cases, see Commerce, Dec. Dig. § 61.*] 

3. Carriers (§ 12*)— State Régulation op Rates— Validity of Statute. 

It 1s not a ground for holding state statutes fixing maximum railroad 
rates Invalid that they hâve been the cause of the discharge of a large 
number of railroad employés. 

[Ed. Note. — For other Cases, see Carriers, Dec. Dig. § 12.*] 

4. Carriers (§ 12*)— State Régulation of Rates— Validity of Statute. 

The fact that state statutes fixing railroad rates are not enforceable as 
to particular railroads, because the rates as applied to such roads are not 
compensatory, does not render them invalid as to other roads. 

[Ed. Note.— For other cases, see Carriers, Dec. Dig. § 12.*] 

5. Carriers (§12*) — State Régulation of Rates — Validity of Statuts— 

Reasonableness of Rates. 

In determining the reasonableness of freight and passenger rates es- 
tablished by a state on intrastate railroad trafflc, as applied to a rail- 
road during both Interstate and intrastate business, the différence in the 
cost of handling ëach klnd of business as related to the earnings from 
each should be taken into account, and in apportioning the total expenses 
between the two ltinds of business the most logleal and satisfactory 
rnetbod is to make the division on the basis of the relative earnings from 
each kind and class of business. 

[Ed. Note. — For other cases, see Carriers, Dec. Dig. 5 12.*] 

6. Constitution al Law (§ 47*)— Détermination of Validity— State Régula- 

tion of Rates— Validity of Statute. 

In the détermination by a court of the constitutlonality and validity of 
railroad rate statutes of a state, the question of the considération given 
to the subject by the Législature before their passage is wholly iinma- 
terial. 

[Ed. Note. — For other cases, see Constitutional Law, Dec. Dig. § 47.*] 

7. Carriers (§ 26*)— State Régulation of Rates— Reasonableness of Rates 

—State and Interstate Business. 

In determining whether a state statute regulating railroad rates is con- 
fiscatory with respect to a given railroad company doing both iuterstate 
and intrastate business, the only question is whether its earnings under 
such rates from its intrastate business, after deducting the expenses 
properly chargeable thereto, are remunerative, taking its property within 
the state at a fair valuation, and its earnings from interstate or outside 
business are immaterial. 

[Ed. Note. — For other cases, see Carriers, Dec. Dig. § 26.*] 
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8. Carriers (§ 12*) — State Régulation of Bâtes — Validitt or Statute — 

Reasonableness of Rates. 

Railroad property, properly built and properly managed, is entitled 
to eam an annual income of 6 per cent, on its fair valuation, and a stat- 
ute flxing rates under which it cannot make such income is confiscatory 
and unconstitutional. 

[Ed. Note.— For other cases, see Carriers, Dec. Dig. § 12.*] 

9. Careiebs (§ 12*) — State Régulation of Rates — Validité of Missouri 

Statutes. 

Act Mo. Feb. 27, 1907 (Laws 1907, p. 170), establishing two cent pas- 
senger fares on railroads within the state, and Act March 19, 1907 
(Laws 1907, p. 171), establishing maximum freight rates, held confiscatory 
and unconstitutional on évidence showing that none of the railroads doing 
business thereunder can eam to exceed 3 per cent, net income on its state 
business under such rates, while as to some the business must be done at 
a loss. 

[Ed. Note. — For other cases, see Carriers, Dec. Dig. § 12.*] 

10. Costs (§ 60*)— Discrétion of Court in Equity— Division of Costs. 

In an equity suit the award of costs is discretionary, and where, through 
the faults of both parties, an unnecessarily large and expensive record has 
been made, the costs will be divided as seems équitable. 

[Ed. Note. — For other cases, see Costs, Cent. Dig. § 264 ; Dec. Dig. § 60.*} 

11. Constitutional Law (§ 55*) — Statutes (§ 64*) — State Régulation of 
Rates— Validitt of Statute— Excessive Penalties. 

The penalty provision of the Missouri two-cent passenger fare statute 
of February 27, 1907 (Laws 1907, p. 170), which imposes a fine for each vio- 
lation of not less than $100 nor more than $500, and that of the freight 
rate statute of March 19, 1907 (Laws 1907, p. 171), which imposes a fine 
for its violation of not more than $5,000, are both void because of the 
excessive penalties provided, as an indirect attempt to preelude the rail- 
road companies from litigating in the courts the question of the reason- 
ableness of the rates, which is a judicial question ; but, such provision in 
each case being separable from the remainder of the statute, its invalidity 
does not render the other provisions invalid. 

[Ed. Note. — For other cases, see Constitutional Law, Dec. Dig. § 55 ;* 
Statutes, Cent. Dig. § 58 ; Dec. Dig. § 64.*] 

See, also, 155 Fed. 220 ; 161 Fed. 419. 

Prior to the argument, the court requested counsel on both sides to submit 
requests for findings of fact. Complainants' counsel did this. Défendants' 
counsel hâve not done so. Complainants' requests hâve been considered, some 
of which are embodied within the following findings, and some are not. 

The following are the findings of fact that the court niakes as based upon 
the évidence herein: 

(1) The complainants are the 18 railroad companies owning and operating 
Unes of railroad in Missouri, tbey doing ail of the state and interstate railroad 
business therein, and ail of them except the St. Louis & Hannibal Company 
having lines of railroad both within and without the state. That company is 
wholly within the state, extending from Hannibal, Mo., to the south 120.61 
miles. The Kansas City, Clinton & Springfield Company is a road of about 
160 miles in length, with 151.01 miles in the state. Ail the other companies 
hâve lines extending into a number of other states, one of them extending into 
13 other states and territories. Thèse roads, with their own lines and with 
their Connecting carriers, carry ail the traffic and do ail the business, freight 
and passenger, within the state, whether of state or interstate eharacter. The 
intrastate business is at ail times herein referred to as "state business." That 
part of the interstate business which neither originates within, nor has its 
destination within, but passes across the state of Missouri, is called "trans- 
state business." 

*For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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(2) The same rqadbed, locomotives, cars, and trains, includïng ail facilities, 
are used for both classes of business, state and interstate. It is not practicable 
to conduct the business in any other way. This is so both f rom the standpoint 
of the public and that of the companies. If state business were to be carried 
alone upon some cars and trains, and interstate alone upon others, the ex- 
penses would be enormously increased, and almost if not quite prohibitive, 
while the public would be subjected to delays, inconveniences, and great ex- 
pense. By reason of ail this the business cannot practicably be separated. 

(S) Both from a geographical and railway standpoint, Missouri is situated 
tlifferently from the other states of the Union, there only being two or three 
other states that hâve a resemblance to it in thèse particuiars, and each of 
them in a lesser degree. This is so because the Mississippi is its boundary on 
the east ail the distance. From a railroad standpoint, the Missouri river is its 
boundary Une on the west, although physically the Missouri river is only 
the western boundary line from the northwest corner of the state about half- 
way to the southwest corner. But at the halfway point, namely, Kansas City, 
the river turns directly to the east, and continues its way to the Mississippi 
river. In its production, business, and commerce ail that part of Missouri to 
the north of the Missouri river is practically like the south half of Iowa, the 
country districts producing large quantifies of live stock and grain for the 
market, as well as much bituminous coal. The south half of Missouri is en- 
tirely différent. The amount of grain and live stock is much less than in the 
north half of the state. But the south half has a large amount of timber, 
stone, lime, lead, zinc, iron, and fruits. St. Louis on the east is a city of 
nearly 1,000,000 people, Kansas City on the west nearly half as many, while 
St. Joseph has more than 125,000 people. Thèse three cities carry on large 
manufacturing interests. The grain, live stock, and packing-house interests 
at Kansas City and St. Joseph are enormous. For a third of a century or 
more, for reasons which need not be repeated, rates from the East were flxed 
to the Mississippi river, and, later on, from thence to the Missouri river. 
The interstate rates either in or out were the one plus the other. It was the 
same from the West. It was likewise the same for the transstate business 
going iu either direction. Such is the method existing to-day. This brought 
about the fact, which for years has existed and exists to-day, that the short 
line of road between the two rivers fixes the freight rates. To illustrate, the 
Burlington Road is the short Une between the rivers, being 198 miles from 
Hannibal to St. Joseph, and the same distance, within a few miles, to Kansas 
City. The roads between Kansas City and St. Louis — and there are four, at 
least, of them — including the Burlington, is an average distance of nearly 300 
miles, but some of the roads being 50 miles or more f arther between the points 
than the others. This brings about the fact that ail freight rates between any 
one point on the one river and any point on the other river are the same as 
the rate from Hannibal to St. Joseph over the Burlington Line. That is to 
say, the freight rates on any road, regardless of distance, are the same between 
St. Louis and either Kansas City or St. Joseph that they are between Han- 
nibal and St. Joseph over the Burlington Line. This has given the three 
cities of St. Louis, Kansas City, and St. Joseph great advantages over other 
points. Compétent persons say that to change this System will work ir- 
réparable harm to the three cities named, as well as to ail other places within 
the state, by driving both the jobbing and manufacturing business to seaboard 
points. As to this, no flnding is made nor opinion expressed, because it is 
believed to be a matter of policy upon which this court in thèse cases should 
express no opinion. As to the passenger rates, by reason of compétition the 
fare is the same between Kansas City and St. Louis, the shorter line flxing 
the rates, thereby compelling the longer road to be at much expense without 
rémunération. Tins is likewise true as to ail compétitive points. 

As to the foregoing question of rates and tares, there is no United States 
stature governing the same, and there is no Missouri statute upon the subject 
except the two statutes questioned by the bills, one dealing with certain 
commodities per car per distance, and the other flxing the passenger fares 
at two cents. Aside from thèse two statutes, and as to any bearing they hâve 
as to charges between the two rivers, the conditions named hâve been brought 
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about and exist to-day by reason of a long-tlme custom, and by reason of trans- 
portation, actual and probable, upon the two rivers. 

Still further bearing on the question are the following facts: Joplln is a 
city in the southwestern part of the state, of more than 25,000 people. There 
are a number of towns adjacent thereto, giving that county (Jasper) a popula- 
tion of 200,000 people. It is a very large mining district of lead and zinc. 
Between Kansas City and Joplin three of complainants herein hâve railroads. 
The Missouçi Pacific at ail points between the said places is within the state. 
Bach of the other two between said points is partly without the state, starting 
within and going out and coming back, thereby making it interstate business 
as to two of the roads between Kansas City and the Joplin district. Between 
Kansas City and St. Joseph, four roads do the business. The Missouri Pacific 
and Chicago Great Western is each part of the distance within the state of 
Kansas, while the Burlington and St. Joseph & Grand Island Company Is each 
wholly within the state of Missouri between the two cities. Between St. 
Joseph and St. Louis two of complainants do practically ail the business, 
which is very large in both passenger and f reight. Thèse are the Burlington 
and Missouri Pacifie. Between said cities the Burlington Line is wholly 
within the state. But the Missouri Pacific Une is partly within the state of 
Kansas, crossing the Missouri river at Atchison, and coming back into the 
state at Kansas City. On the foregoing facts the finding is that the short 
line between two compétitive points necessarily fixes the rate, and the Mis- 
souri statutory rates imder the statutes in question fix the rates between the 
cities named. But this is so solely because of the geographical location of 
cities and railroads, and compétition, and long-time custom. It is not so 
either because of a statute or any judicial détermination by any of the courts 
of Missouri. 

(4) Pending this litigation, each of the complainant companies made and 
delivered to défendants statements showing the earnings and expenses for 
certain periods, which statements hâve been taken by both sides as sufliciently 
illustrative of the situation for the détermination of thèse cases. The com- 
panies extended to the state offlcers, défendants herein, acting by experts by 
them selected, the opportunity to examine the statements and the books, 
papers, vouchers, and records of the companies. The freight rate statute of 
1907 (Laws 1907, p. 170) as to commodities mentioned allowed greater rates 
than did the statute of 1905 (Laws 1905, p. 102 [Ami. St. 1906, § 1194]), assailed 
by the original bills of complaint herein, and it was conceded at the trial that, 
if; the rates fixed by the act of 1907 vvere confiscatory, those fixed by the act 
of 1905 were likewise. 

(5) The parties were producing évidence and preparing their évidence for 
about one year with the aid of experts on each side. Thèse experts were ail 
men of high character and great proficiency as railroad accountants. The 
experts on each side were given the fuliest opportunity and ail the time de- 
sired to obtain the information and put the same in form in exhibits, schedules, 
and reports, ail of which are in évidence in the cases, supplemented by the 
oral testimony of each of the experts with référence to ail of thèse things. 

(6) It was conceded by the experts that the companies fairly, accurately, 
and honestly kept their books showing the facts in thèse findings set forth. 
The experts of the state and of the companies hâve thereby been enabled to 
présent with certainty and précision ail the earnings within the state, both 
state and interstate business. But obtaining and compiling this information 
by the experts has been at great expense of time and money. One exception 
to the foregoing is to be noted as to passenger f ares for a short period of time 
after the two-cent fare law became operative. By agreement of both sides in 
open court in June, 1907, this court issued a temporary writ of injunction 
against the enforcement of the freight rate statute. The complainants asked 
for a temporary injunction against the enforcement of the two-cent passenger 
fare statute. This court held that the statute should be given a trial for five 
months and ascertain the resuit by actual opération. In preparing the order, 
counsel, no doubt by inadvertence, fixed three months as the period for trial 
as to results. But by acquiescenee of both sides. or, if not, by delays with 
which the court was not chargeable, su eh status remained for more than one 
year, and the cases were not actually brought on for trial until in November, 

168 F.— 21 
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1908; But after thiestatute becaroe operative In June, 1907, and this court 
denled the temporary writ of injonction, the Interstate passenger rates re- 
mained as they were for a period of about two months. During the time that 
condition prevailed, parties both comlng lnto and going out of Missouri on 
Interstate journeys would buy tickets to the state Une, thereby obtaining the 
berieflt of the two-cent fare for ail distance within the state. It was not 
possible for the companies to show the truth as to the number of such trips, 
and thereforelt is not possible for the court to flnd just how much of the 
earnings were on account of sueh Interstate trips. But the extent, : whatever 
it was, would make an ef roneous showing as to state earnings, though f avora- 
ble to : défendants, because such earnings were of an Interstate character. 
But etetr though for the short time a part of the business was thus carried 
On so that additional earnings were erroneously placed to the crédit of the 
state, still the results are not changea, for the error was against, and not in 
favor of.complainants. 

Freight earnings, both state and Interstate, are inade up from earnings of 
transportation and another item called "miscellaneous freight," composed of 
switching, demurrage, and storage charges, and track and equipment rentals. 
Passenger earnings are made up of passenger fares. and miscellaneous, the 
latter ; covering mail, express, excess baggage, storage, rentals, and possibly 
some other terminal earnings: 

No différence of conséquence has arisen between the parties as to the ex- 
pense of doing the entire business in the state. With reasonable certainty the 
èxpenses for doing the freight and passenger, including miscellaneous of each, 
can be and hâve been separated. 

The earnings are known and flxed, and in thèse findings stated to a certain- 
ty. But as to the expenses as between state and Interstate business, there has 
been a eontroversy, and such ls the principal controversy in the cases. There 
is no known flxed or certain rule for determining how this séparation of ex- 
penses shall be made. The same cannot be made with mathematical cer- 
tainty. Complainants claim that the division should be made upon the reve- 
nue basis; défendants claim that it should be made upon the ton mile basls 
for freight, and passenger mile basis for passengers, classifying the miscel- 
laneous earnings as and with freight and passenger earnings respectively. By 
the revenue basis is meant to assign such proportion of the total expense In 
the state on that class of business as the earnings of that class of state busi- 
ness bear to ail the oarnings, state and Interstate, from the same class, or, which 
ls the same thing, ascertaln what the pereentage of ail expenses is of ail 
earnings, then multiply that by the state earnings of any class, and thus obtaln 
the sum to be assigned as state expense. The ton mile basis as to freight 
means the assignaient as state freight expenses of any class of business such 
proportion of ail state expense as the number of ton miles of state freight 
bears to the total ton miles of ail freight hauled within the state. By the pas- 
senger mile basis is meant the assignaient as state passenger expenses such 
proportion of ail passenger expenses as the number of passengers in state busi- 
ness carried one mile bears to the whole number of passengers, state and Inter- 
state, carried one mile. . 

For reasons stated in an opinion herein filed, the révenue basis has been 
and Is adopted as the only logical basis to use in arriving at a correct con- 
clusion. The one basls or the other as a whole must be adopted. Either side 
can make a better showing by adopting the one basis in part of the account- 
ing, and the other basls for the other. Neither should be and is allowed to 
do this. As will presently appear, the state has attempted to do this in mak- 
lng its passenger earnings accountings. 

(7) Each basis for accounting has some defects, but they are minor and 
not controlllng, and do not change the resuit if the revenue basis is taken. 

The expense of doing the state business over Interstate is greater for 
carrying freight by at least SO per cent., and at least 25 per cent, for carrying 
passengers. Therefore this extra cost must be added to the expenses after 
they hâve been ascertained so as to obtain the total expense. If the ton mile 
basis of division were adopted, the extra cost should also be added. This 
would require the use of another multiplier sufficient to brlng the sum total 
of the state freight expense equal to that found herein, to actually represent 
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tbe cost as shown by the évidence. Any apportlonment of passenger expense 
upon the passenger mile basls would be unfalr and unjust, although much mor« 
favorable to the companies than if ruade upon the revenue basis. 

(8) Ail things considered, tbe évidence shows the cost of doing the différent 
classes of state business as between state and Interstate apportloned upon the 
revenue basls with added extra cost brings a resuit in thèse flndings stated 
which ls f air and représentative and just. The court finds, aside from the 
revenue basis, that the évidence shows the amount ascertained in each case as 
the expense and extra cost ls falr, and justly represents the expense of doing 
each class of state business. Tbe extra cost as to each complainant for doing 
the state business over interstate is more than 50 per cent, in case of freight, 
and more than 25 per cent, in case of passenger. This extra expense as thus 
found ls considerabiy in excess of thèse figures, and the figures used are 
adopted as the minimum. The sum total of this extra cost, If ascertained 
according to the ton mile theory, would not be changed, because lt is a ques- 
tion of multiplication, and one multiplier or another must be used accordingly 
as the theory is adopted. The flndings herein made on ail the évidence rep re- 
sent in dollars the fair cost and expense flxed at a minimum. There bas also 
been considered and found in each case such sum as would equal the diminu- 
tion of earnings upon the commodities covered by the freight rate sta tûtes 
of 1905 and 1907, if the rates thus flxed had been eharged, as there would 
hâve been but for the ternporary injunctions herein issued. 

(9) The évidence shows that each of coruplainants has regnlarly paid for 
many years' interest on its bonds. There is no évidence to show that any of 
the railroad property within the state of Missouri has an undue amount of 
bonds or is unfairly bonded, and the évidence does not show that any of the 
bonds provide for interest In any sum greater than such bonds should carry. 
It does show that most of the bonds are at the lowest rates of interest, and 
much less than the légal rate allowable In Missouri. In thus referring to 
Interest, the St. Louis & Hannibal and Kansas City, Clinton & Springfleld com- 
panies are excepted. 

(10) After the adoption of the two-cent fare statute, there was no sub- 
stantial increase in travel. For a few weeks there was a small increase 
largely brought about by interstate passengers buying tickets to state Unes, 
and in part by the novelty. What, if any, increase of travel occurred by 
reason of said two-cent fare, would be a mère approximation. It has not been 
substantlal, and there is no reason to believe that any such increase will be 
brought about in the future by a two-cent fare. 

(11) The values of the railroad propertles in the state of Missouri arc found, 
In the cases tried, to be as follows: 




St. Louis & San Francisco 

Atchison, Topeka & Santa Fé. . 
Chicago, Rock Island & Pacific 

Kansas City Southern 

St. Louis & Hannibal 

Missouri, Kansas & Texas 

Chicago, Burlington & Quincy.. 
Kan. City, Clinton & Springf'd. 
Chicago Great Western 



1688.89 
348.31 
515.48 
174.48 
120.61 
606.21 

1136.34 

161.01 

84.43 



Value. 


Value 
Per Mlle. 


$61,238,414 70 


$36,259 00 


16,091,212 00 


43,326 00 


19,102,607 69 


37,058 00 


8,039,084 40 


46,075 00 


1,143,077 02 


9,477 00 


20,894,229 93 


41,276 00 


63,172,907 83 


46,793 00 


2,380,222 48 


15,762 00 


3,605,236 38 


42,701 00 



With the exceptions hereinafter stated, the above valuations of the proper- 
tles of said nine companies as flxed are in fact practically the same as those 
flxed by the state assessing board for the purpose of taxation. But aside 
and apart from the valuations thus flxed by the state board, thèse flndings are 
that upon the whole évidence said properties are at least of the values above 
flxed. The évidence shows that Included in such sums.the state board, after 
making certain valuations under the heading of "Ali Other Property" flxed 
certain valuations, which when added give the totals as above. In argument 
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it was contended that "Ail Other Property" lncluded franchise values. This 
is not deemed important, becausé it is difficult to see wherein steam railroad 
properties, like those involved, ean hâve a franchise value. But waiving that, 
any franchise value that thestate board could havé considered was necessarily 
so small a per cent, of the total Valuations. fixed by the state board as to make 
no appréciable différence in the resuit of thèse cases, because, if altogether 
aflmitted, the remaining value is such that no road could obtain a return to 
which it is herein found toibe entitled. But if the property has a franchise 
value for taxation, it also has such valuation as an earning power, or, rather, 
upon which returns should be made. In fixing the valuations above set forth, 
there hâve been considered the immense terminal values of most of the roads, 
the amount of stock and bonds outstanding, what it would cost to duplicate 
the properties both with and without terminais in the large cities. and ail the 
évidence bearing on présent' values, and in fixing said valuations the sums 
found are the minimum valuations, the properties being worth at leàst the 
sums thus fixed. : i 

The foregoing valuations are the same as fixed by the state assessing boards 
except as to the property of the St. Louis & Hannibal and of the K'ansas City, 
Clinton & Springfield in the state, which are found to be worth 66% per cent, 
■of the valuations of the state 1 boards. • 

, (12) The ihterest obligations,' except as already stated, are just and reason- 
able, and should be paid in full, with some dividends to the stockholdors in 
addition. However, and entirely. aside from the question of interest, the 
rates and earnings should in any event be such as to produce à fair return upoh 
the valuations hereinbefore fixed.'' And such earnings should be on the 
property withln the state as would be équivalent to 6 per cent, per annum, 
that per cent, being a fair return upon such valuations. 

(13) About the same time the two-cent fâre statute bècame operative, passes 
and other forms of reduced and free transporta tion were abolished. Since 
that time they hâve not been given nor used except in cases of employés actual- 
ly employed. The passenger earnings were thereby increased, but such in- 
crease was not more than approxlmately 1 per cent. 

(14) After the arguments were concluded, at the request of the court, and 
with the consent of the parties, two experts upon each sidé, two selected by 
the railways and :two by the défendants, worked with the court for somethirig 
more than one week. Thesè experts were the same gentlemen reprèsenting 
theïr respective sidës who had done much of the work in preparing the cases 
for the respective sides for heafïhg. The court requested thèse experts to taRe 
the riumerous tables and tabulate them already in évidence, and to confine 
themselves wholly to that which had been introduced in evideiicè in the cases, 
and to make therefrom a new table for each of the nine cases, showing the 
earnings and the expenses çhargeable to each class of earnings according to 
the respective, théories covered by counsel in the arguments. The court further 
requësted sâid four, experts, after preparing said new tables, that if they 
agreed, to aflix their, signatures thereto. This they did below a certlficate re- 
citing.that the. statement of earnings, operating expenses, etc., as to each par- 
ticular road for the time therein given, correctly shows the results on the 
various assumptions set fqrth therein. . Said nine statements were by order of 
this court, February 20, 19Q9, ordei'ed.filed and made of record in the cases. 
The said nine statements are now and hère referred to, and are made part 
hereof. Each of sàid nine statements is found by the court to be correct upon 
the respective théories presented. But the theory entitled as the "state's 
basis" is rejected toi:,, the reason that said statement . improperly divides 
miscellaneous earnings, placing an undue proportion to the benefit of the state. 
And said basis improperly makes a division of expense upon the ton mile 
and passenger mile basis, and does not allow a sufflcient amount as extra cost 
of doing state business, and the saine does not allow enough for the value of 
the property, in that it deducts ail sums lncluded "Ail Othér Property" multi- 
plied by three. 

If the companies had been permitted to charge the amounts per passenger 
per mile which they did charge and receive prior to the two-cent passenger 
fare statutè, they would hâve received, in addition to that which they did 
receive by reason of the statute, and by reason of the temporary injuuctioû 
being denied, for earnings within the state for a perlod of 12 montas last 
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preceding the submission of the cases, the following sums (Interstate, however, 
not controlled by statute, but by changed conditions) : 



Name of Road. 



State 


Interstate 


Passengers 


Passengers 


$006,008 72 


$509,730 63 


30,885 52 


66,271 03 


124,469 14 


111,178 60 


7,044 49 


27,260 75 


37,275 38 


145 23 


140,593 46 


63,815 12 


14,654 57 


10,846 91 


394,878 77 


261,556 41 


49,459 47 


34,621 02 



St. L. & S. F. R. R 

A., T. & S. P. R. R ...: 

C, R. I. & P. Ry. and St. U, K. C. & C. Ry 

K. C. So. Ry 

St. L. & H. Ry .. 

M., K. & T. Ry 

K. C, C. & S. Ry 

C, B. & Q. R. R , 

C. G. W. Ry 



In the case of the St. Louis & San Francisco, there were included in expenses 
sums paid as rentals under a lease given by the Kansas City, Fort Scott & 
Memphis Railway Company, whose common stock is bwned by it, which 
opérâtes the Company under a lease requiring it to pay to the holders of 
preferred stock of the Fort Scott & Memphis Company, as a rental, a sum 
equal to 4 per cent, animal dividends. This lease has been in force several 
years and is a fair one, and such rental has been treated as an operating ex- 
pense, and is not included in fixed charges. And the court flnds that it is 
an operating expense. But even if it were a fixed charge, it is not material, 
as the resuit would not be changed even though tÎJe rentals were carried into 
the fixed charge account. This is so because the amounts carried into state 
freight expense is only $8,428.56, and interstate passenger expense, $7,443.68. 

(15) In the stàtements hereinbefore' referrëd to made and signed by the four 
experts, while they correctly set forth the figures on both the revenue theory 
and the ton and passenger mile theory, the placing of the miscellaneous earn- 
ings of the passenger business is arbitrarily fixed, and does not at ail proceed 
upon the passenger mile basis, but for that the revenue basis is taken and 
fixed. Such earnings are arbitrarily divided without référence to the facts, 
the resuit being the state earnings, and espeeially passenger, are fixed much 
higher than the actual earnings. Said division, instead of following défend- 
ants' theory of the ton mile and passenger mile basis, is upon the revenue 
basis, from which it is seen that this would be a splitting of théories. But 
from this and from ail the évidence it is plain that even the ton and passenger 
mile basis theory cannot be worked out without showing a loss, to prevent 
which an arbitrary change of account must be made as to the miscellaneous 
business. Even in making this arbitrary change the revenue basis is used, and 
yçt the revenue division of expenses insisted upon by coinplainants is said not 
to be recognized. This is utterly illogical and unfair, and does not represent 
the true facts as to whether such earnings. are made at a loss, and there is no 
reliance whatever to be placed in such niethod of accounting. In so finding, no 
reflection whatever is made upon the experts for the state, because, as before 
found, they are men of the highest character and learning and highly skilled in 
accounting, and with a proper basis for such accounting their work is perfect. 
And from their own statemeuts upon the basis adopted herein for making such 
accounting by the court, the freight business for the period mentioned would 
hâve been doue at a loss if the statutory rates had been observed, and the pas- 
senger business was done at a loss under the two-cent fare statute. 

(16) As to each of the nine coinpanies whose cases bave been submitted, 
the earnings and expenses and ail other items are différent in amount. So 
with the rèturns upon value to which the Company is entitled. But in no 
event in any of the cases tried would the freight earnings, after making the 
déductions herein found, resuit in a return to any Company of more than 
3 per cent. With nearly every coinpany an actual déficit is shown, if the 
1907 statute had been in force. So under the two-cent fare statute — a déficit 
as to nearly ail of the companies, and not more than 2 per cent, in case of 
any Company. If the freight and passenger business should be combined with 
the miscellaneous of each class, there would be a déficit as to soine, and not 
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to exceed 3 per cent, as to any ôf the others. In arriving at thèse conclusions, 
and In adopting the fabulations herein set forth, an account has been taken 
of ail earnings, state and interstate, freight and passenger, and miscellaneous ; 
the proportion which state and interstate freight and passenger, exclusive of 
.niiscellaneous, bear to ail state and interstate, miscellaneous included, and that 
which they bear to ail the earnings of the state ; of miscellaneous freight and 
miscellaneous passenger earnings, undivided as between state and interstate, 
with the proportion they are of ail earnings, freight and passenger ; of ail ex- 
peïises dlvided as between ail kinds of freight and passenger business, includ- 
ing miscellaneous, but hot dividèd as between state and interstate; of the 
déductions to be made from ail state freights, not including. miscellaneous, of 
èùch proportion of expenses of ail freight and passenger. respectively as the 
freight and passenger earnings, exclusive of miscellaneous, bear to ail earn- 
ings ; of the déduction of the extra cost ; of the diminution of freight earnings 
if the freight rate statute had been observed; of the value of that portion of 
the property assignable to the particular traffle. This value is found by tak- 
ing, for each class of business of the entire value of the property in the 
state, su eh proportion as the earnings on that portion of the business bear to 
ail the earnings in the state, A statement so made as to each of the com- 
panies whosé Cases hâve been submitted is as follows: 

(17) The periods taken are représentative taken by the experts upon both 
sides, and were for the months set forth in the column headed "Time." Thèse 
tables do not follow the forai taken by the experts in preparing exhibits to 
be introduced in évidence, nor do they follow the prepared form adopted by 
the four experts in making the nine statements hereinbef ore referred to. An 
attempt bas been made to abbreviate, but with the results the same as adopted 
by the experts. Thèse are found to be correct as now to be set forth, and are 
adopted by the court. If any error has crept intb them, the court will make 
proper correction upon bis attention being called thereto after thèse flndings 
hâve been flled, which can be readily done upon motion or suggestion. The 
tables adopted by the court now follow: 

Interstate Freight. 



Company 



St. L. & S. F. R. R 

A. T. & S. F. R. R 

C. R. I. & P. Ry 

K. C. So. Ry 

St. L. & H. Ry 

M. K. & T. Ry 

C. B. & Q. R. R 

K. C. C. & S. Ry 

C. G. W. Ry.. 




Amount. 


% Of ail 
Freight. 


Î2, 214,002 82 


76 94 


1,872,915 00 


90 05 


665,228 16 


79 38 


702,249 91 


79 35 


51,735 05 


36 25 


1,333,455 26 


81 73 


6,454,699 87 


78 75 


116,893 60 


68 27 


224,169 58 


86 02 



% of ail 
Earnings. 



54 68 
67 72 
59 86 
67 11 
24 61 
57 89 
62 40 
41 M 
57 3» 



State Freight. 



Company 



St. h. & S. F. R. R, 
A. T. & S. F. R. RI 
C. R. I. & P. Ry.... 

K. C. Sb. Ry.. 

St. L. & H. Ry..... 
M. K. & T. R. R.. 
C. B. & Q. R. R.... 
K. C. C. & S. Ry... 
C. Q. W. Ry 



Amount. 



$ 577,192 84 

141,133 00 

150,953 08 

38,748 70 

87.941 99 

277,416 52 

1,580,529 64 

45,003 15 

29,129 36 



% of ail 


Freight. 


20 04 


6 79. 


18 02 


4 38 


61 62 


17 01 


19 28 


26 29 


11 18 



% of ail 
Earnings. 



14 26 

5 10 
13 58 

3 70 
41 84 
12 04 
12 83 

15 80 
7 45 
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Miscellaneous Frelght. 



Company 



St. L. & S. P. R. R. 
A. T. & S. F. R. R... 
C. R. I. & P. Ry.., 

K. C. So. Ry 

St. L,: & H. Ry 

M. K. & T. Ry 

C. B. & Q. Ry 

K. C. C. & S. Ry.. 
C. G. W. Ry 



Amount. 



86.814 67 
65,833 56 

21.815 70 
144,040 62 

3,044 11 
20,603 37 
161,579 41 
9,319 58 
7,280 24 



% of ail 
Freignt. 



3 02 
3 16 
2 60 
•16 27 
2 13 
126 

1 97 
6 44 

2 80 



% of ail 
Earnlngs. 



2 14 

2 38 
196 

13 77 
1 45 

89 

1 31 

3 27 
1 86 



Interstate Passenger. 



Company 



St. L. & S. F. R. R, 
A. T. & S. F. R. R.. 

C. R. I. & P. Ry 

K. C. So. Ry 

St. L. & H. Ry 

M. K. & T. R. R 

C. B. & Q. Ry 

K. C. C. & S. Ry.. 
C; G. W. Ry 



Amount. 



$ 368,687 43 

355,318 12 

113,524 21 

89,504 58 

198 19 

303,214 54 

1,777,788 27 

41,145 00 

72,360 87 



% of ail 


% of ail 


Passenger 


Earnings. 


31 49 


9 11 


51 81 


12 85 


41 63 


10 22 


55 47 


8 55 


29 


09 


45 12 


13 16 


43 15 


14 43 


36-22 


14 45 


55 62 


18 53 



State Passenger. 



Company 



St. L. & S. F. R. R. 
A. T. & S. F. R. R.. 
C. R. I. & P. Ry... 

K. C. So. Ry 

St. L. & H. Ry 

M. K. & T. R. R... 

C. B. & Q. R. R 

K. C. C. & S. Ry... 
C. G. W. Ry 



Amount. 



$ 599,051 59 

104,370 19 

114,853 04 

31,865 28 

52,667 38 

246,368 53 

1,611,702.92 

47,646 .80 

38,105 03 



% of ail 
Passenger 



51 17 
15 22 
42 02 
19 75 
78 04 
36 66 
39 11 
41 95 
29 28 



% of ail 
Earnings. 



14 79 

3 77 

10 33 

3 05 

25 05 

10 70. 

13 09 

16 73 

9 75 
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MIscellaneons Passenger. 



Company 



Amount. 


% of ail 
Passenger 


% of ail 
Earnlngs. 


203,077 28 


17 34 


602 


226,080 00 


32 97 


8 18 


44,980 08 


16 46 


4 06 


39,973 54 


14 78 


t 82 


14,619 99 


2167 


< 96 


122,458 22 


18 22 


5 32 


731,021 89 


17 74 


5 94 


24,797 39 


21 83 


871 


19,643 99 


15 10 


602 



St. L. * 3. F. R. R.. 
A. T. & S. F. R. R. 

C. R. I. & P. Rjr 

K. C. So. Ry. 

St. L. & H. Ry 

M. K. & T. Ry 

C. B. & Q. R. R 

K. C. C. & S. Ry 

G. <ï. W. Rï 



(18) AU Freight and Passenger Expenses, Includlng Miscellaneous, Less Taxes and Ren- 
iais, and Percentages to Barnlngs, Undlvlded as Between State and Interstate. 









Taxes and 


Taxes and 


Company 


Freight 


Passenger 


Rentals, 

Freight 


Rentals, 
Passenger* 


St. U & S. F. R 


1,802,813.26 


974,816.61 


112,452.04 


38,979.8} 




1,382,738.65 
619,199.73 


572,167.20 
817,633.62 


22,361.50 

74,227.43 


10,864.04 




21,015.44 




671,297.54 

117,908.81 

1,010,643.65 

6,793,610.60 


141,432.56 

68,343.04 

516,589.98 

8,527,311.81 


22,331.70 
6,994.07 
U9.017.87 
12,235.30 Cr. 


3,737.37 




2,273.61 




68,465.4» 




6,152.58 Cr. 




98,988.29 


138,384.77 


9,182.36 


5,749.38 




198,887.69 


126,355.88 


12,294.18 


11,312.16 






% of sald expenses to earn- 








lngs exclusive of taxeB 


Same, taxes and rentals. 


Company 




and rentals 






Freight 


Passenger 


Freight 


Passenger 


St U & S. F. R. R..i.... 




62.64 


83.26 


3.91 


3.S3 


A. T. & S. F. R. R....... 




66.48 


83.43 


1.65 


1.58 


C. R. I. & P. Ry 




73.89 


116.20 


8.86 


7.68 ; 


K. C. So. Ry... .... 




64.55 


87.66 


2.52 


2.31 


St L. & H. Ry 




82.61 


101.27 


4.19 


S.37 


M. K. & T. Ry 




61.95 


76.87 


7.29 


8.69 


C. B. & Q. Ry 




82.38 . . . 


.85.60 


0.00 


0.00 


K. C. C. & S. Ry 




57.81 


121.83 


5.36 


6.06 


C. G. W. Ry 




76.33 


97.11 


4.71 


8.68 



The tlme of the foregoing tables is the same as in first table above. 
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(19) The following nlne tables show the state earnings and expenses, valua- 
tlon, retuni on value, and interest charge of the said nine roads respectively 
whose cases hâve been submitted. The other cases are to be covered by de- 
crees by agreement the same as certain decrees of the nine cases, ail of which 
is of record. 

St. Louis & San Francisco Railroad Company, 
Period, Three Months. 



State Earnings and BxpeDsea 


Freight 


Passenger 




577,192.84 
361,644.33 


699,051.59 
498.716 20 










215,548.51 
22,760.29 


100,335.39 
20,097.90 










192,788.22 
131,425.08 


80,237.49 


Extra cost of doing atate business, freight 


53,907.36 






61,363.14 
11,389.27 


26,330.13 


Diminution in earnings if the state rates in 








49,973.87 


26,330.13 




Valuation 

Assignable proportion of value for repré- 
sentative period, and C% interest there- 


14.26% 
130,988.97 


14.79% 

135,857.42 




Return on Value 

(a) Actual return upon the assignable value 
found in subdivision above, tbe amount 

(b) Same without allowance for extra cost.. 


2.29% 
8.2% ■ 


1.16% 
3.5% 


Interest Charge 
Actual interest charge paid on assignable 


116,792.45 


121,133.27 
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Atchtson, Topeka & Santa Fé Ralltoay Company. 
Peribd, Six Months. 



State Earning» and Experises 


Freight 


Passenger 




141,133.00 
■92,681.89 


104 370 19 




87,834.09 






48,551.11 
3,503.41 


10,536.10 








Leaving 

Extra cost of doing state business, freight 


...45,047.70. 
'«,859.65 


15,634.36 

17,947.71 








2,313.35 (Red Ink) 
(Déficit) 


Diminution In earnings if the state rates in 


13,885.87 








10,697.72 (Red Ink) 
(Déficit) 


2,313.35 (Red Ink) 
(Déficit) 




Valuatton 

Assignable proportion of value for repré- 
sentative period, and 6% interest thereon.. 


5.10% 
23,089.35 


î.77% 
17,068.16 


Return on Value 

(a) Actual return upon the assignable value 
found In subdivision above, the amount 


Nothing 
8.% 




(b) Same -without allowance for extra cost. . . 


5.49% 


Interest Charge 
Actual interest charge paid on assignable 


17,934.56 


13,257.51 
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The Chicago, Rock Island & Paclflc Railway Company. 
Perlod, Three Months. 



State Earnings and Expenses 


Freight 


Passenger 




150,953.68 
111,579.80 


114,853.04 




133.4C9.65 








' 39,373.88 
13,375.78 


18,616.61 (Red Ink) 




(Déficit) 

8,830.68 








25,998.10 
41,919.82 


27,447.29 (Red Ink) 


Extra coat of doing state business, freight 


(Déficit) 
17,501.61 








15,921.72 (Red Ink) 
(Déficit) 

9,989.43 


44,948.90 (Red Ink) 


Diminution in earnings if the state rates in 


(Déficit) 








25,911.15 (Red Ink) 
(Déficit) 


44,948.90 (Red Ink) 




(Déficit) 


Valuation 

Assignable proportion of value for repré- 
sentative period and 6% interest thereon.. 


13.58% 
38,911.81 


10.33% 

29,599.34 


Return on Value 

(a) Actual return upon the assignable value 
found in subdivision above, the amount 

(b) Same without allowance for extra cost.. 


Nothlng 

2.47% 


Nothlng 
Nothing 


Interest Charge 
Actual interest charge paid on assignable 


24,907.02 


18,946.21 
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The Kansas City Southern Railway Company» 
Period, Six Months. 



■Sfcate Earnings; and Expenses - 


Freight 


Passenger 




38,748.76 
26,022.83 


31 865 28 




87,932.93 






13,725.93 
■ «78.13 


3,932 35 




— 738 13- 








13,747.80 
11,711.60 


3,191,22 


Extra cost ôï dolng state business, freight 


6,346.15 








1,036.20 
2,957.68 


2,161.95 (Red Ink) 


-■vt ; • ,; 

Diminution in earnings if the state rates in 


(Déficit) 








1,921.38 (Red Ink) 
(Déficit) 


2,151.93 (Red Ink) 




(Déficit) 


■ ■ " ■ ' ' ' i Valuàtlon 

Assignable proportion ; of value lor représen- 
tative period, and 6% interest thereon 


3.70% 
8,923.38 


3.05% 
7,355.76 


' Return on Value 

(a) Actual return upon the assignable value 
round in subdivision above, the amount 
shown in the flrst subdivision above is.... 

(b) Same vrithout allofrauce lor extra cost. . 


Nothing 

.', ,: «-58% 


Nothing 
2.6% 


Interest Charge 
Actual interest charge paid on assignable 


6,295.38 


4,366.11 
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The St. Louis & Hannibal Kailway Company. 
Period, Twelve Months. 



State Earnings and Expenses 


Freight 


Passenger 




87,941.99 

72,655.40 


52,667.38 




' "63,334.91 








1B;2S6.59 ' 
3,693.55 


667.53 (Red Ink) 




(Déficit) 
1,774.32 








11,593.04 
12,020.69 ' 


2,441.85 (Red Ink) 


Extra cost pf doing State business, Ireight 


(Déficit) 
2,444.68 








433.65 (Red Ink) 
(Déficit) 

15,126.02 


4,886.53 (Red Ink) 


Diminution in earnings if fhe state rates in 


(Déficit) 




15,559.67 (Red Ink) 
(Déficit) 


4,886.53 (Red Ink) 




(Déficit) 


Valuation 

Assignable proportion of value for représen- 
tative period, and 6% interest thereon 


" 41.84% 
28,694.05 


25.05% 
17,179.40 


Return on Value 

(a) Actual return upon the assignable value 
found in subdivision above, tbe amount 

: shown in tbe first subdivision above is 

(b) Same without allowance for extra cost. . 


Nothing 
Nothing 


Notmng 
Nothing 


Interest Charge 
Actual interest charge paid on assignable 


16,359.44 


9,794.55 
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Missouri, Kansas & Texas Rallway Company. 
Period, Six Months. 



State Earnings and Expenses 



Freight 



Passenger 



State earnings 

State expenses 

Leaving ''."*..'.'.'. ",» 

Less taxes and rentals 

Leaving. ..'.'.' i 

Extra cost of doing «tate business, freight 
50%, passenger 25% .'. 

Leaving........ 

Diminution in earnings lf the state rates in 
question had been chargea. 

Leaving 



277,416.52 
1 171,910.'48 

105,506.04 
' 20,244.94 

' 85,261.10 

66,696.09 

19.165.01 

20.222.8S 



>.84 (Red Ink) 
(Déficit) 



246,368.53 
189,381.89 

66,986.64 
21,433.45 

35,553.19 

27,482.59 

8,070.60 



8,070.60 



Valuation 

Assignable proportion of value for représen- 
tative period, and 6% interest thereon. . . 



13.04% 



10.70% 



75,469.96 



67,070.48 



Return on Value 

(a) Actual return upon the assignable value 
found in subdivision above, the amount 
shown in the flrst subdivision above is... 

(b) Same vàthout allowance for extra cost 



Nothing 
5.18% 



0.72% 
3.18% 



Interest Charge 

Actual Interest charge paid on assignable 
property 



62,439.68 



55,490.41 
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Chicago, Burlington & Qulncy Railroad Company. 
Period, Twelve Months. 



State Earnings and Expenses 


Freight 


Passenger 




1,580,529.64 
1,324,453.83 


1,611,702.92 




1,489,746.71 








256,075.81 
2,487.99 Cr. 


121,956.21 




2,798.50 Cr. 








258,563.80 
484,129.29 


124,754.71 


Extra cost ot doing state business, freight 


158,205.70 








225,566.49 (Red Ink) 
(Déficit) 

112,533.71 


33,450.99 (Red Ink) 


Diminution in earnings if the state rates in 


(Déficit) 








338,099.20 (Red Ink) 
(Déficit) 


33,450.99 (Red Ink) 




(Déficit) 


Valuation 

Assignable proportion of value for représen- 
tative period, and 6% interest thereon 


12.83% 
409,325.04 


13.09% 
417,620.02 


Return on 'v'alue 

(a) Actual return upon the assignable value 
found in subdivision above, the amount 
shown in the first subdivision above is 

(b) Same without allowanee for extra cost.. 


Notbing 
2.11% 


Nothlng 
1.79% 


Interest Charge 
Actual interest charge paid on assignable 


134735.02 


135, 424.89 
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Kansas City, Clinton & Springfleld Railroad Company. 
Period, Twelve Montiis, 



State Earnings and Expenses 


Freight 


Passenger 




45,003.15 
26,024.02 


47,646.80 
68,052.41 






18,979.13 
2,414.04 


10,405.61 (Red Ink) 
(Déficit) 
2,411.86 








16,565.09 
8,483.30 


12,817.47 (Red Ink) 


Extra cost of doing state business, freight 


(Déficit) 
7,625 00 








8,081.79 
2,970.21 


■ 20,442.47 (Red Ink) 
(Déficit) 


Diminution in earnings if the state rates in 








5,111.58 


20,442.47 (Red Ink) 
(Déficit) 




Valuation 

Assignable proportion ot value for représen- 
tative period, and 6% interest thereon... . 


15.80% 
22,564.51 


16.73% 
23,892.67 


Return on Value 

(a) Actual return upon the assignable value 
found in subdivision above, the amount 
shown in the flrst subdivision àbove is.... 

(b) Same without allowance for extra cost. . 


1.36% 
3.61% 


Nothing 
Nothing 


Interest Charge 
Actual, interest charge paid on assignable 


23,881.78 


25,288.48 
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Chicago Great Western Railway Company. 
Perlod, Six Months. 



State Earnings and Expansés 


Freight 


Passenger 




29,129.36 
22,235.64 


38,105.03 




36,996.98 








6,893.72 
1,374.49 


1,108.05 




3,312.25 








5,519.23 
9,347.72 


1,204.20 (Red Ink) 


Extra cost of doing state business, freight 


(Déficit) 
6,090.35 








3,828.49 (Red Ink) 
(Déficit) 

1,893.41 


8,294.55 (Red Ink) 


Diminution in earnings if the state rates in 


(Déficit) 




5,721.90 (Red Ink) 
(Defie.t) 


8,294.55 (Red Ink) 




(Déficit) 


Valuation 

Assignable proportion of value for représen- 
tative' period, and 6% interest thereon 


7.45% 
8,057.70 


9.75% 
10,545.32 


Return on Value 

(a) Actual return upon the assignable value 
found in subdivision above, the amount 
SûQwn in the flrst subdivision above is 

(b) Same vdthout allowance for extra cost. . 


Nothing 

2.69% 


Nothing 
Nothing 


Interest Charge 
Actual interest charge paid on assignable 


7,164.08 


9,375.81 



(20) The court believes that the foregoing findings are ail that are material 
and ail that are necessary to make. However, if any party believes that any 
material finding of fact has been omitted, upon application of such party the 
same will be considered and made if deemed advisable ; and likewise if any 
of the foregoing computations or figures hâve been erroneously made. But 
such application, to be entertained, must be made within 30 days from this 
date. 

And each, ail, and every of the foregoing are made as the findings of the 
court, and are now and hère in open court this March 8, 1909* ordered filed and 
made of record in said cases and ail of them. 

168 F.— 22 
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Frank Hagerman, for complainants. 

W. F. Evans, for complainant St. Louis & S. F. R. Co. 

M. A. Low, for complainants Chicago, R. I. & P. Ry. Co. and St 
Louis, K. C. & C. Ry. Co. 

O. M. Spencer, for complainant Chicago, B. & Q. R. R. Co. 

J. G. Trimble, for complainant Quincy, O. & K. C. R. Co. 

Gardiner Lathrop, for complainant Atchison, T. & S. F. R. Co. 

S. W. Moore, for complainant Kansas City & S. Ry. Co. 

Geo. P. B. Jackson, for complainant Missouri, K. & T. R. Co. 

J. L. Minnis, for complainant Wabash R. Co. 

R. A. Brown, for complainant St. Joseph & G. I. Ry. Co. 

E. L. Scarritt, for complainant Chicago & A. R. Co. 

John H. Lucas, for complainant Kansas City, C. & S. Ry. Co. 

M. L. Clardy, for complainants Missouri Pac. R. Co. and St. Louis, 
I. M. & S, R. Co. 

J. D. Hostetter, for complainant St. Louis & H. Ry. Co. 

S. H. West, for complainant St. Louis South western Ry. Co. 

A. G. Briggs, for complainant Chicago G. W. Ry. Co. 

Burton Hanson, for complainant Chicago, M. & St. P. Ry. Co. 

Herbert S. Hadley, Atty. Gen., John Kennish, Asst. Atty. Gen., S. 
B. Ladd, and Frederick W. Lehmann, for défendants. 

SMITH McPHERSON, District Judge (after stating the facts as 
above). 1. Each of the 18 railroad companies is doing a gênerai rail- 
road business within the state of Missouri, ail but one doing both a 
state and an interstate business. Under the gênerai railroad statutes 
of the state, the railroads were classified under three classes, the one 
class being allowed to charge for passenger rates three cents per mile, 
and the other two classes, four cents per mile. Freights likewise 
were classified with certain maximum rates. The Railroad Commis- 
sioners of the state were authorized to fix and establish rates, not in 
excess, however, of thèse maximum rates fixed by statute. 

In the year 1905 the Législature of the state, by statute which took 
effect June 16, 1905, provided for certain maximum charges. On 
the day the statute took effect each of the railroad companies filed 
their bills of complaint herein against the Attorney General and Rail- 
road Commissioners, asking that they be enjoined from enforcing the 
statute upon the ground that the rates thus fixed were not remunera- 
tîve, resulting, as is alleged, in the taking of their property without 
compensation. A restraining order in each case was issued, and with- 
in a few days thereafter, upon notice and full hearing, a temporary 
writ of injunction as prayed was issued. Several months thereafter 
the cases were referred to à spécial master to take the évidence and 
make his findings of fact and report the same tb the court. 

In 1907 the Législature of the state repealed the statute of 1905 
and enacted a substitute therefor, which act was to take effect in 
June, 1907. On or about the day the statute was to take effect, each 
of the complainants filed its a men dêd and supplèmental bill, setting 
forth the pendency of the actions and the action theretofore taken by 
the court therein, and asking that the enforcement of the statutes, 
one of which fixes certain maximum freight rates, and the other 
passenger rates of two cents a mik, be enjoined on the ground that 
such rates were not remunerative. but conhscatory, and, if enforced. 
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would be taking the property of the railroad companies without com- 
pensation. At or about the same time the state officers instituted 
proceedings in certain state courts of Missouri against the railroad 
companies asking for an order that said two statutes of 1907 be en- 
forced. 

The Attorney General and his associâtes insisted that an entirely 
new situation was presented, and insisted that the proceedings were 
instituted in the state courts in advance of filing the supplemental 
bills herein, and insisted that the state courts had first acquired juris- 
diction of the subject-matter, which would be to the exclusion of 
any action by this court. The railroad companies insisted that the 
gênerai subject-matter was covered by the original bills of complaint 
and défendants' answers thereto, and that the statutes of 1907 should 
be carried forward by supplemental bill. It was likewise most earnest- 
ly contended that the actions in this court were in effect against the 
state of Missouri, in contravention of the eleventh amendment to the 
Constitution of the United States. But this court, after the fullest 
argument and considération, adjudged that this court was not seeking 
to take jurisdiction against the state of Missouri as a state, and that 
the very office and nature of the supplemental bill, as recognized from 
time immémorial by the equity practice, required this court to take 
cognizance of the supplemental bills and proceed with the litigation. 
161 Fed. 419. 

In June last, by agreement of parties, the court revoked the previous 
order of référence to the spécial master, and directed him to return 
to this court the évidence he had already taken, and ordered that the 
case be tried upon oral testimony and such documentary évidence as 
the respective parties might offer. The évidence has been concluded, 
and the cases hâve been fully argued, and are now for final decree. 

2. Many believe that the better and safer practice would be to con- 
fine ail litigation to the state courts wherein is involved the validity 
of rates to be observed by railroads and other public utilities, when 
such rates are fixed by ordinances of a city or statutes of a state. It 
is insisted that this would be more deferential and more in a spirit 
of comity to first allow the state courts to pass upon such questions. 
It is urged that the decree of a state court could be carried to the 
Suprême Court of the United States for final décision. 

This is plausible and convincing to men who hâve not thoroughly 
considered the question. It is plausible, because such a course can be 
followed. But every thoughtful and patriotic man well knows and 
believes in the proposition that the Suprême Court of the United 
States should ultimately pass upon ail questions arising under the 
Constitution of the United States. And the question whether rates 
thus fixed by ordinance or statute are confiscatory or remunerative 
is one arising under the Constitution of the United States, and that 
question is wholly a question of fact, and is no longer an open ques- 
tion as to the law. This being so, the question cannot be passed upon 
by the Suprême Court of the United States on thèse questions of 
fact when there is a conflict in the testimony. Section 709 of the Re- 
vised Statutes of the United States (U. S. Comp. St. 1901, p. 575) 
is the only authority for taking a case from the highest court of a 
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state to the Suprême Court of the United States, and the procédure 
thereby allowed is by writ of error. And the office of a writ of error 
is to authorize an appellate court to review questions of law, and 
not to review questions of ifact. So that, when a case goes from the 
Suprême Court of a state to the Suprême Court of the United States, 
it can only go.by writ of error, and the Suprême Court of the Unit- 
ed States, neeessarily must take ail' questions of fact as being fore- 
closed by the state courts. Therefore, when the case, is iwholly dé- 
pendent on controverted questions of fact, it is utterly useless to carry 
the case to the United States Suprême Court from the décision of 
the state courts, as an affirmànce neeessarily will be ordered, and the 
question as to whether the United States Constitution is being tramr> 
led down carinot beconsidered. There is no other method of review- 
ing the décision of the state, court by the Suprême Court of the Unit- 
ed States than by writ of error, and this is so in chancery cases as 
well as in actions at law. Staté Corporation Com. of Va.v. Atlantic 
Coast Line Co. , (recently decided by the Suprême Court of the Unit- 
ed States) 29 Sup. Ct. 67, 53 T.. Ed. ; — ; Bernent v. National Har- 
row Co., 186 U; S. 70, 83, 22 Sup. Ctvff47, 46 L. Ed. 1058; Dower 
■v. Richards, 151, U. S. 658, 666, 14 Sup. Ct; 452,-38 L. Ed. 305) 
Égan v. >Hart, 165 U. S. 188, 17 Sup. Ct; 300, 41 L,. Ed. 680 ; Adams 
V. Church, 193,Uy S. 510, 24. Sup. Ct.: 512, 48 I,. Ed. 769 ; Chrisman 
v. Miller, 197 U. S. 313, 319, 25 Sup. Ct. 468, 49 L. Ed. 770. < 

It follows jthat ail efforts .to en force the trial of such questions in 
state courts \toiuld result,lf successful,: in;having the state court final- 
ly; détermine;. -when the National Constitution, as the suprême law 
of the land, shall; be apptied. : The Suprême Court of the United States 
is the tribunal i to finally détermine, ail questions, including those of 
fact, wherein the national Constitution is involved. : i ' .■ 

3. Upon their face, the statutes< in question are with référence 
only to state commerce. But : it is urged that they are void because 
in effect théy directly hâve to do with interstate commercé. The facts 
are as follows: 

Between Kansas City and the Joplin minîng district there are three 
lines of railway. The Missouri Pacific between thèse points is whol- 
ly within the state, and the other two partly within and partly with- 
out the state, and therefore, between the two Missouri' cities of Kan- 
sas City and Joplin, are doing an interstate business under the dé- 
cision of Hanley v. R. R., 187 U. S. 617, 23 Sup. Ct. 214, 47 L. Ed. 
333. The same situation exists between the cities of St. Joseph and 
Kansas City, two of the roads being wholly within the state between 
the two points, and two partly within and partly without. And 'be* 
tween the cities of St. Joseph and St. Louis such situation is empha- 
sized, the Burlington Roàd being wholly within: the state between the 
two cities, and the Missouri Pacific a part of the distance being with- 
in the state of Kansas. The facts are that, when the Missouri stat- 
utes lowered the passenger rates on the roads wholly within the 
state between said points, the interstate roads between said points 
were compelled by compétition to lower their rates to correspond with 
the state rates thus fixed by statute. By reason thereof the argu- 
ment is that the Missouri statutory rates control the interstate rates 
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between the cities named, and therefore are void as being in conflict 
with the commerce clause of the national Constitution. During the 
period of railroad building, for a time the Western termini were at 
the Mississippi river. By reason thereof, and by reason of compé- 
tition on account of river transportation, the railways fixed rates 
from the East to that river. After a time roads were completed to 
the Missouri river. Rates to points on that river were fixed on rates 
to the Mississippi river, plus rates between the two rivers. And for 
30 years or more rates. hâve been thus fixed. And, as the Missouri 
statutes lower the rates between the two rivers, the. argument is that 
the statutes lower the interstate rates from the East to Missouri 
river points, and to points to the West. 

This présents a great-, question, and one which is far-reaching, and 
in importance cannot be overstated. In the great case of Ex parte 
Young,.209 U. S. 123, 28 Sup. Ct. 441, 52 L. Ed. 714, 13 L,, R. A. 
(N,.£.) 932, decided but last year, the Suprême Court in its majority 
opinion, in speaking of this, said : "The question, is not, at any rate, 
frivolous." But the point was not decided. But hère the question is 
fajrjy and sharply présentée} , for décision, with no précédents directly 
in point.. ,..;..-., 

From the days of the Confederaçy to the présent time, there hâve 
been clashings between. the national government and the states, ow- 
ing, in part to the ever-changing trade and commerce, and in part 
to the différent schools of belief as to our system of government. And 
the pendulum will ever move back and forth. Even those who most 
strongly denounce the Kentucky Resolutions and the doctrine of nulli- 
fication are often the first to forget. that they believe in not only the 
express but the implied powers of our government as taught by Mar- 
shall in McCulloch v. Maryland, 4 Wheat. 31G, 4 L. Ed. 579, and 
that this government is one of the whole peoplë. Such as thus be- 
lieve are often the first to advocate and rush through, in the form of 
state régulation, measures for their own state, regardless of the rights 
of the people of other states. Neither the Ohio river nor any other 
boundary hàs been the dividing line. Many of the cases in which 
state statutes hâve been declared void by the Suprême Court are stat- 
utes requiring a license to sell imported goods, imposing a tax on bills 
of lading for gold carried out of the state, imposing taxes on alien pas- 
sengers, imposing taxes on passengers and merchandise carried into 
or out of the state, taxing drummers, regulating telegrams sent to 
other states, taxing those who use wharves, requiring inspection of 
animais for slaughter, and other like statutes in principle. Ail such 
statutes hâve gone down by reason of the commerce clause and the 
uni form holdings of the Suprême Court. 

The commerce clause gives Congress the power to regulate com- 
merce: (1) With foreign nations; (2) among the several states; 
(3) with the Indian tribes. 

As to the first and last, no doubt Congress cannot only regulate, 
but can prohibit. It is another proposition whether commerce can 
be prohibited among the states. 

One of the methods fesorted tofof the construction of constitu- 
tional provisions, as well as of statutes, is to ascertain the then exist- 
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ing evils. We find that New York and other seacoast states placed 
burdens on commerce from inland points to seacoast points and across 
such states for shipment by water. It was burdens on commerce 
that the inland localities complained of, and that such burdens should 
not be imposed, was the reason for adopting the commerce clause. 
If there had been no such burdens, it is likely that there would hâve 
been no commerce clause, and possibly no Constitution. I hâve 
searched diligently, but find no case decided by the Suprême Court 
declaring a state statute void that did not in some form and in some 
manner place a burden on, or in some way hamper or obstruct, com- 
merce from or to another state. 

The case of Louisville & Nashville R. R. v. Eubank, 184 U. S. 27, 
22 Sup. Ct. 277, 46 L. Ed. 416, cornes more nearly sustaining the 
proposition that the statures of Missouri impinge upon the commerce 
clause than any other case that I recall. There the state of Kentucky 
by its Constitution; provided that more should not be charged for a 
short than a long haul. The company had rates in force from Nash- 
ville, Tenn., to Louisville, Ky., which were less than was being charged 
from points in Southern Kentucky to Louisville. This was held by 
the Court of Appeals of Kentucky to be_ in violation of the state 
Constitution. So that we hâve a case of $. state law, with the dé- 
cision of the state courts read into it, providing that more shall not 
be charged for a short haul wholly within the state than for a long 
haul partly without the state. This must be so, because the same pro- 
vision of the Kentucky Constitution when applied to places ail with- 
in the state was upheld bv the Suprême Court, as will appear from 
the case of Louisville & Nashville R. R. v. Kentucky, 183 U. S. 503 
22 Sup. Ct. 95, 46 L. Ed. 298. 

And the case of Wabash, etc., R. R. v. Illinois, 118 U. S. 557, 7 
Sup. Ct. 4, 30 L. Ed. 244, was decided in like manner, because and 
for the only reason that the Suprême Court of Illinois had so ruled 
as to read into the statute the objectionable feature. 

But the Missouri courts hâve not so construed thèse statutes of the 
state. When they do so décide, then the Eubank and Illinois cases 
will be the précédents to thwart such législation as thus construed. 
In the meantime there is no belief that the Missouri courts will so 
décide. 

The case of Hall v. De Cuir, 95 U. S. 485, 24 L- Ed. 547, is cited 
by çounsel for the railways. Louisiana had a statute requiring car- 
riers to receive and carry passengers without distinction on account 
of race or color. The steamboat in. question plied between New Or- 
léans and Vicksburg, doing both a state and an interstate business. 
The vessel was duly enrolled and licensed for the coasting trade. 
The boat had an upper and a lower cabin, the upper for white people, 
and the lower for colored persons. The plaintiff, De Cuir, was a col- 
ored woman, and took passage at a landing in Louisiana for another 
landing in that state. Being ref used admission to the upper cabin 
solely because she was colored, she was awarded damages in a state 
trial court, which judgment was affirmed by the state Suprême Court. 
The Suprême Court of the United States reversed tb: judgment. Two 
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reasons were givèn for the reversai, the one by Justice Clifford on 
the ground that navigation of the Mississippi river is wholly within 
the control of Congress. The other opinion was by the Chief Justice, 
who grounded his opinion upon the proposition that, with the objec- 
tions of most people to associating and rooming with colored persons, 
to allow a colored woman to be carried in the first cabin, even though 
but for a ride within the state, would drive white passengers seek- 
ing an interstate ride from the boat. Or, as I hâve hereinbefore 
stated, the statute in effect placed a burden on the interstate business. 
After discussing the question and the many and great difficulties in 
applying the commerce clause, the Chief Justice said: 

"But we thlnk it ruay safely be said tbat state législation which seeks to 
impose a direct burden upon interstate commerce, or to interfère directly with 
its freedoni, does encroach upon the exclusive power of Congress." 

The state statute, in order to be declared void, must by 'ts terms 
and récitals interfère directly with commerce to or from another 
state, or the statute by construction given it by the highest court 
of the state must so operate in its results. But hère we hâve no 
such récitals in the statute, and it has not been so declared to mean 
by the Missouri courts. And, while counsel for the railways do not 
in terms so insist, they in effect urge that the laws of political econ- 
orny, custom, and convenience shall act as a substitute for Missouri 
statutes and the decrees of the Missouri Suprême Court. In other 
words, they in effect, and I believe in language, insist that the rules 
formulated a third of a century ago for making rates first to the one 
river, and then between the two rivers, and the laws of compétition, 
shall be regarded as the équivalent of statutory law. I am mindful 
that it is believed by many that to not recognize thèse laws of trade 
will impair, if not destroy, the great cities like St. Joseph, Kansas 
City, and St. Louis. I am mindful of the fact that between the two 
rivers the distance by the Burlington is but 198 miles, with other roads 
300 miles or more, and that the shorter road necessarily fixes the 
rates between ail points on the rivers. But compétition does that, and 
the statutes are silent. The statute may or may not be un f air. I am 
considering the commerce clause as to its bearing on statutory enact- 
ments, and am not f orgetting that many valid statutes are unfair, and 
some even unrighteous. 

I hâve believed heretofore that the rights anc' duties, powers and 
prérogatives of any one state are the same, neither more nor less, 
than those of any other state, and this is so whether we compare 
two or more of the original thirteen, or one of the older with one of 
the newer states. But in effect the, argument of counsel for the 
railways is that this is not so. Missouri and Maine were admitted 
into the Union the same day by the same enactment. Maine has but 
its percentage of commerce into and out of the state, with no trans- 
state business by reason of its geographical position, and has no large 
city. Missouri is a central state, with large cities, one of which is 
third in importance as a wholesale center, and second to but few 
as a manufacturing place. St. Louis and Kansas City are the gatc- 
ways for both commerce and passengers, surpassed only by one or 
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possibly two othef places; Thèse facts are of tremendous importance 
to those who legislate èither for the state or the nation. That légis- 
lation can be harmful to thèse great interests, any thoughtful person 
can readily see.. But that thèse facts, important as they are, can be 
used to give a construction to or coloring of the commerce clause, I 
do not believe. In my opinion it is much the wiser to contend for 
the strength and power of the nation, by insisting also upon the rights 
and powers of the states, as was intended they should hâve. For a 
third of a century it has been the recognized constitutional construc- 
tion that the states hâve the power within defined limits to regulate 
charges by railways wholly within the state. And to now say that 
one state like Maine can regulate charges by a railway for transporta- 
tion wholly within the state, and that Missouri cannot because flanked 
by two great rivers, and by a long-time custom in fixing rates, is to 
announce a rule not heretofore recognized, and in my opinion one 
entirelyiUogical. 

It may or may not be true that it would be for the better to hâve 
ail the interstate railways of the country, doing both a state and an 
interstate business, under one supervising authority, such as a com- 
mission, regulating both classes of business. But under the commerce 
clause can this be done? Employer's Liability Cases, 207 U. S. 463, 
28 Sup.Ct. 141, 52 L. Ed. 297; Wabash R. R. v. U.' S. (C. C. A., 
7th Circuit) 168 Fed. 1; 9 Columbia" Law Review, 38; U. S. v. Colo- 
rado, etc., R. R. Co. (8th Circuit^ 157 Fed. 321, 85' C. C. A. 27, 15 
L. R. A. (N. S.) 167. 

Difficulté as thèse problems are, they can and will be solved, and 
for the right. Pessimists discourage.: However, '■ their statements 
that everything is wrong, and will grow worse, must be heavily dis- 
counted. Because railway Systems' reach into many states, and are 
units, crossing state lines arbitrarily fixed, a hopeless condition is 
not thereby brought about. It is not true, as some say, that each 
state can lower the rates to confiscation, as ail know who hâve read 
the décisions to any purpose. I believe as firmly as does anyone in 
the power and the rights of our gênerai government, and, when the 
clashings corne as to the power of the state and the gênerai govern- 
ment, 1er. the doubts be solved in favor of the government. But as 
to some matters there are no doubts, and two of thèse are that the 
Constitution is the suprême law of the land, and that as to ail local 
matters the states are in control." Ail should insiàt upon both. 

4. It is contended that the statutes are void because of the excessive 
penalties ; réliance being based on the case of Ex parte Young, 209 
U. S. 123, 28iSup. Ct. 441, 52 1» Ed. 714, 13 h. R. A. (N. S.) 932. 
Ûntil the décisions in the Minnesota cases (Chicago, M. & St. P. 
R. Co. v. State of Minnesota, 134 U. S. 418, and 467, 10 Sup. Ct. 
462, 33 L. Ed. 970) it was an open question whether a review of rates 
fixed by à Législature, or a commission acting under a législative 
authority, could be had:by the courts. The Mimiesota statute au- 
thorized a conïmission to fix certain rates, which ratesithus fixed should 
be final and Conclusive. The Suprême Court of the state adjudgèd 
that such rates were not merely advisory, nor prima facie reasonable, 
but conclusive, and not subject to review by the courts. State v. 
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Chicago, M. & St. P. Ry. Co., 38 Minn. 281, 37 N. W. 782. But the 
United States Suprême Court reversed that décision, and notwith- 
standing the strong dissenting opinion by Justice Bradley, concurred 
in by Justices Gray and Lamar, and Justice Miller hesitating, the ques- 
tion is now at rest, and the courts not only can, but must, détermine 
the question whether such rates are reasonable. 

In time the Législature of Minnesota believed it could in another 
way make its détermination as to rates conclusive and beyond the 
powers of the courts to interfère. This was attempted by providing 
penalties for violations, to that which was equal for one week's busi- 
ness to life imprisonment for ail officers and agents, and confiscation 
of ail the railway property, if résistance by litigation was made, and 
such litigation failed. The décision in Ex parte Young followed, the 
Suprême Court failing to see the distinction between a statute pro- 
viding that agents should become félons with life imprisonment pro- 
nounced, and ail corporate property seized and confiscated, if an 
unsuccessful contest should be made in the courts. 

The statute of Missouri of April 15, 1905 (Laws 1905, p. 102 [Ann. 
St. 1906, § 1194]), covered by the original bills herein, fixes the only 
penalty for violations by allowing treble damages and a reasonable at- 
torney's fee. Citation of authorities need not be made to sustain 
such penalties. And in any event that statute has been repealed. 
The two-cent passenger rate statute of February 27, 1907 (Laws 1907, 
p. 170), provided for a penalty of not less than $100 nor more than 
$500. What shall be deemed a complète or separate offense is not 
defined. The freight rate statute of March 19, 1907 (Laws 1907, p. 
171), provides for no minimum penalty, but the same shall be a fine 
not exceeding $5,000. Imprisonment is not designated under either 
statute, unless by some gênerai statute for the nonpayment of the 
fine; while under the Minnesota statute the penalty for each offense 
was fixed at a fine of not more than $5,000, or imprisonment in the 
state prison for not more than rive years, or both. 

This objection to the Missouri statutes is without merit. 

5. Evidence is before the court tending to show that a large num- 
ber of men hâve been discharged fronï the service of the railroad 
companies by reason of the réduction of rates. And this fact is urged 
as one élément that should be considered. It is true, before interest 
can be paid on the bonded debts, that operating expenses, including 
labor, and materials largely made up from labor, must be paid. And, 
as of course, ail of thèse, including interest, must be paid before 
dividend checks are issued. The states should and usually do at- 
tempt to legislate in the interest of laboring men. And if the législa- 
tion under considération is hostile to their interests, the Législature, 
and not the courts, hâve the responsibility. I agrée to ail that was 
said in argument in their behalf. I agrée that in sobriety, and intel- 
ligence, and faithfulness to duty they are surpassed by no other class 
of men. Their dangers are great, and the people owe them much. But 
if employés are reduced in number, or now or later on their com- 
pensation will be reduced, and if such results are by reason of légis- 
lation, then their remedy, if they hâve one, must be sought elsewhere 
than in the courts. 
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6, It is ùrged in argument that the réduction of rates will knpaii* 
the service to the public. The charter of a railroad is an implied con- 
tract with the state. The company is given such right under such 
eontract to perpetually operate its road. The state agrées that it shall 
be reasonably and sufficiently remunerated according to the business 
done. The company agrées to furnish reasonably efficient service. To 
furnish no service is a complète breach of the eontract. To furnish 
a partial service is a partial breach. What is a reasonable service is 
a question of fact dépendent upon the circumstances of each case. 

Thus it is that the Suprême Court lias held that iri some instances 
state législation is valid which requires through and Interstate trains 
to stop at important towns to let off and take on passehgers, state and 
interstate. Mississippi v. R. R., 203 U. S. 335, 27 Sup. Ct. 90, 51 L. 
Ed. 209; L. S. & M. S. Ry. v. Ôhio, 173 U. S. 285, 19 Sup. Ct. 465, 

43 L. Ed. 702; Gladsonv. Minnesota, 166 U. S. 427, 17 Sup. Ct. 
627, 41 L. Ed. 1064. Ànd in other cases such state législation has 
been declared invalid. R. Ri v. Illinois, 163 U. S. 142, 16 Sup. Ct. 
1096, 41 h. Ed. 107; R. R: v. Illinois, 177 U. S. 514, 20 Sup. Ct. 722, 

44 L. Ed. 868; R. R. v. Whârton, etc., 207 U. S. 328, 28 Sup. Ct. 
121, 52 L. Ed. 230. Ail those cases turned on the facts, and thé 
question of fact was as to thé service the public should hâve. 

Of course, the service rendered and the compensation received. 
should hâve a proper relatioh. The expenses incident to, and that 
can be spëcifkally located in connection with, a particular train, are 
not ail the expenses to be accounted for, as will hereafter be discussed. 
But it is frue that without reasonable compensation there cannot be 
reasonable service. It is common information that the public in many 
localities is demanding increased service. But this phase of the ques- 
tion is so indefinitely covèred by the évidence, and.is so gênerai in 
the very nature of the question, that no decree can be rendered here- 
in that will cover the proposition. 

7. It is urged that thèse statutes are void because they are not 
enforceable as to some of the railway cbmpanies within the state, and 
the claim is that, being void -as to some, they are void as to ail. It 
is conceded 1 in argument that as to two roads, the St. Louis & Hanni- 
bal, and the Kansas City, Clinton & Springfield, the rates fixed are 
not compensatory. The state's experts agrée to this. Usually, stat- 
utes fixing rates for railroads to observe, classify the roads according 
to their earning power, and fix the highest rates for those earning 
the least. But this was not done, except that railroads of a length 
not greater than 45 miles, not owned nor leased nor controlled by a 
tnink line, may charge four cents per mile per passenger. The sole 
theory upon which rates are adjudged void can only be that the rates 
are not compensatory, and, to so decree, the court must hâve the com- 
plaint of each and every road making the claim. Complainants hâve 
recognized this by their counsel in bringing as many independent ac- 
tions as there are, railroads complaining., Whether there are any other 
railroads within the state than thèse 18 complainants, neither the al- 
légations of the pleadings nor the évidence show. Perhaps the court 
should take judicial notice of whether there are other roads or not. 
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Be this as it may, the court is not advised. I assume there are no 
other roads within the state than thèse 18. 

The record shows that two of the cases, those brought by the Rock 
Island and the St. Eouis, Kansas City & Colorado, hâve been Con- 
solidated for trial purposes, the one road having become the owner 
of the other since the litigation commenced. The record further shows 
that nine cases were tried, and that the other eight cases were to be 
covered by decrees the same as decrees in some of the cases tried, the 
particular cases being designated by the record. Ail this shows to 
my mind that complainants' counsel rightly conceived the theory upon 
which thèse bills of complaint were presented. The record shows fur- 
ther that before the master there were many attempts for position on 
both sides as to what cases should be tried, the Attorney General and 
his associâtes desiring that the Burlington and two other strong roads 
having the short lines should be heard, and the others either con- 
tinued, or that decrees in the other cases should follow the decrees 
in the cases of the strong roads. Counsel for the railroad companies 
were desirous of trying the cases brought by some of the other com- 
panies, or, at least, that the roads should be classified into three or 
four classes, but that the court should hear only one case of each class. 
This emphasizes the theory that was in counsel's minds ail the way 
through this litigation. 

In one respect, at least, it seems to me that thèse statutes should be 
declared valid or void as the facts may warrant, as has been frequent- 
ly done with référence to ordinances of cities. The ordinances of 
cities regulating speed both for trains and teams are declared unrea- 
sonable, and therefore not enforceable as to some parts of the city, 
and valid and enforceable as to other parts of the city not so densely 
populated. Thèse statutes are not void upon their face. The Com- 
pany which allèges that they are void must make a showing that 
the rates, considering ail the facts and circumstances, are not com- 
pensatory as to that particular road, failing in which, the statute 
will be enforced, and successful in which, as to that particular road 
the statute will not be enforced. 

The case of R. R. v. McKendree, 203 U. S- 514, 27 Sup. Ct. 153, 
51 L. Ed. 298, is not in point, because there the question was with 
référence to an order of the Secretary of Agriculture which was 
void in part and was not separable, it not being possible to eliminate 
the valid from the void features. 

The Cotting Case, 183 U. S. 79, 22 Sup. Ct. 30, 46 L. Ed. 92, was 
decided by reason of an entirely différent principle. The statute in 
that case on its face shows that a Company doing little business was 
not to be regulated, while the company doing much business was 
made subject to the statute. And by reason of that vice the statute 
was held void. That the Cotting Case is not in point, see Consol- 
idated Coal Co. v. Illinois, 185 U. S. 207, 22 Sup. Ct. 616, 46 L. Ed. 
872; McLean v. Arkansas (U. S., January 4, 1909) 29 Sup. Ct. 206, 

53 L. Ed. . 

| The Connolly Case, 184 U. S. 540, 22 Sup. Ct. 431, 46 L. Ed. 679, 
..: was likewise decided, in part at least, because the statute did not ap- 
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ply to ail classes of persôns engaged in a like business, and that the 
statute was not separable, the valid from the invalid. 

The case of Ju Toy, 189 U. S. 253, 25 Sup. Ct. 644, 49 L. Ed. 
1040, the Trade Mark Cases, 100 U; S. 82, 25 L. Ed. 550, and the 
récent case of Howard v. R. R., 28 Sup-. Ct. 141, 207 U. S. 463, 52 L. 
Ed. 297, were decided by reason of this same principle, namely, as 
to whether the statute is separable or not. 

Therefore the holding is that thèse statutes are not void upon their 
face, and camiot be declared void for the one reason that the évidence 
shows they are not enforceable as to two or more roads. 

8. The state earnings are made known to a certainty, concern- 
ingi which thé experts on both sides agrée. And whether in earning 
therrt the company gains a profit, Or sustains a loss, is dépendent 
upon the expense in making such earnings. Some of thèse expenses 
can be definiteîy specified, but others, like maintenance of way, salaries 
of allofficers, including ticket agents, handlers of freight, terminal 
expenses, compensation of'many laborers, and other things, are ail 
occasioned for carrying both freights and passengers, state and in- 
terstate, and nîiscellaneous of each. And herein is the problem how to 
make ,the apportionment. 

The track mile, or train or car mile, does not furnish the solution, 
because every one agrées that neither of those methods will do, and 
no one of the: experts or counsel on either side asks for such a solu- 
tion. Therefore there is and can be but one of two methods adopted. 
Neither can be relied upon if mathematical précision is demanded. 
But thè one more nearly correct and satisfactory is the one to be 
adopted. ■■ And that is what is done in litigation concerning injuries 
and death; the âge, earning power, ■ loss of time, can be fixed, some 
with certainty. How many yëars the party had before him is fixed 
by mortality tables, whollyunreliable as to the individual, but fairly 
certain as to the average. • 

In takihg property- undër the power of eminent domain, we know 
theassessed value, the amoùnt of taxes, the rents, ând maintenance. 
Some or ail thèse éléments are put in évidence, while ail other is 
matter of opinion, concerning which witnësses and jurors differ. And 
so it is in most litigation. : 

9. The theory to novytirecognize must be either the proportion of 
earnings, staté and interstàte, or ton and passenger mile. That it costs 
more to carry either freight or passengers proportionately for a short 
than a long haul is undoubtedly true, ' although ail the éléments are 
not more expensive. Local trains gene'rally hâve poorer and older 
and cheaper cars and locomotives. But their speed is greater between 
stations. There are many stops. They carry proportionately much 
greater dead weight. They do much switching, and there are many 
delays. Their crews are paid more proportionately to distance and 
what is carried. The trains are daylight trains only. With freight 
the car load and number of cars are much the less, and from station 
to station grows less, and is largely made up of single parcels, boxes, 
and individual shipments from as many consignors to as many con- 
signées, first put in one station, and at the end of the trip into an- 
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other station by the company. Usually there are two terminais, com- 
prising an enormous amount of the investments and expenses of the 
company. The local train is seldom loaded to the capacity of the 
engine, to the loss of much of the investment and expense. The clerk 
hire, selling tickets, issuing bills of lading, making expense accounts, 
and auditing and making records, are attended with like expense for 
the small and the large items. Many stations would be done away 
with but for local business. 

In nearly every instance enumerated, as to the interstate, which 
includes transstate, the reverse is true, although much magnified in 
my opinion as to terminais, and particularly as to transstate, because 
in my judgment some of the interstate business has two terminal ex- 
penses within the state. The two gateways in Missouri through the 
one or the other of which a large percentage of business, both inter- 
state and transstate, passes, are Kansas City and St. Louis. And at 
both of those places the investments are very large, and of course, 
whether owned or rented, the expense is practically the same. But 
thèse terminais are for both. And while I believe the terminal ex- 
penses at St. Joseph, Kansas City, and St. Louis as to transstate busi- 
ness are minimized, I do not agrée with the experts who claimed 
that there are none of those expenses. Their cross-examination shows 
this to be a mistake. 

But from the great weight of the testimony, it can well be said 
that the ton mile is not reliable, and the revenue is more nearly cor- 
rect, as' showing that it costs more by 25 per cent, to carry passengers, 
and 50 per cent, to carry freight locally, than it does when interstate. 
Generally speaking, this is undoubtedly true. There are exceptions, 
one of which is shown by the Burlington with its three roads from 
St. Joseph, the one to Villisca, Iowa, another to Creston, Iowa, and 
a third to Chariton, Iowa. They are ail interstate roads, each with 
two terminais, but each operating only local and daylight trains. The 
Wabâsh illustrâtes this with roads across the arbitrary state îine be- 
tween Missouri and Iowa. And there are other illustrations, but less 
noticeable, in the testimony. But ail thèse are exceptions, and the 
testimony establishes the rule as stated. 

The Missouri Législature has recognized the proposition in ail of 
its rate statutes, and particularly in the statutes now assailed, that it 
costs more per mile for a short than a long haul. See act approved 
April 14, 1905 (Laws 1905, p. 104 [Ann. St. 1906, '§ 1194b]), and the 
act of April 15, 1905 (Laws 1905, p. 102 [Ann. St. 1906, § 1194]), 
covered by the original bills herein. The passenger rate statute un- 
der considération fixes a two-cent fare for ail trunk Unes, and four 
cents per mile for a road less than 45 miles in length. 

The freight rate statute under considération, in every schedule rec- 
ognizes the principle that proportionately there should be more charged 
for a short than a long haul. For instance, class D allows a charge 
of five cents per hundred for car load lots for the first 25 miles, and 
one-half cent for the second and additional 25 miles. And commencing 
with the statute of Pennsylvania of 1846, chartering the Pennsyl- 
vania Road, to the présent time, every statute upon the subject fixing 
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freight rates, and many of them fixing passenger fares, recognize this 
principle. So that, while it is a législative function to fix rates, we 
hâve innumerable législative récognitions of the greater cost for weight 
per mile for a shorter than a longer haul, and in some instances as> 
to passengers. And no state has so recognized this to a greater ex- 
tent than has the Missouri Législature. And the courts passing up- 
on the question hâve invariably recognized this as being so, and that 
the revenue theory is the correct one as against the ton mile. 

This was so recognized by the Suprême Court of Pennsylvania 
in the case of Railroad v. Pennsylvania County, 220 Pa. 100, 68 Atl. 
677, 15 L. R. A. (N. S.) 108, but not discussed. 

In R. R. Co. v. Tomkins (C. C.) 90 Fed. 363, Judge Carland, of 
the South Dakota district, in passing on the statutes of that state, 
said : 

"This court believes that it is fair and just to flrst aseertain what per cent, 
of the total gross earnings in any one year the total local earnings are for 
that year, and, having ascertained that per cent., to take the sanie per cent, of 
the total value of the property as a falr value upon which to fix local 
earnings." 

The decree was reversed, and, although an equity case, remanded 
because of a failure to make a material finding. Chicago, M. & St. 
P. Ry. Co. v. Tompkins, 176 U. S. 167, 20 Sup. Ct. 336, 44 L. Ed. 
417. The same case, under the title of R. R. Co. v. Smith (C. C.) 110 
Fed. 473, on final hearing resulted in a decree enjoining the rates, and 
the question of expenses was arrived at by the extra cost and on the 
revenue theory. 

The case of R. R. Co. v. Keyes (C. C.) 91 Fed. 47, is an opinion by 
District Judge Amidon, concurred in by Circuit Judge Thayer, en- 
joining North Dakota statutory rates. The argument of the opin- 
ion condemns the ton mile theory, and adopts the revenue theory. 
The criticism of the case is that conditions in sparsely settled North 
Dakota are not like those in this state. But the question of which 
theory was the more accurate for computation was fully covered, 
and the ton mile was condemned. 

In Re Arkansas R. R. Cases (C. C.) 163 Fed. 141, decided but a few 
months since by Judge Van Devanter of this circuit, a temporary 
injunction was issued against the enforcement of the Arkansas stat- 
utory freight and two-cent passenger rates. And in most respects 
the state of Arkansas, with référence to rates, is like that of Mis- 
souri, especially the south half of Missouri. Judge Van Devanter, 
in discussing this question said : 

"Other standards are suggested, but the proofs indicate that none of them 
is as satisfactory or accurate as is the différence in cost in its relation to the 

revenue." 

And the proofs, including statistics and tables and some of the 
same expert witnesses on each side, were the same as in the cases 
at bar. 

The great case from Nebraska of Smyth v. Ames was heard on 
the circuit by Justice Brewer on oral testimony, as the cases at bar 
hâve been heard. The entire discussion of the question by Justice 
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Brewer, in a lerigthy opinion, is on the extra cost and revenue the- 
ory, entirely ignoring the ton mile theory. That case resulted in the 
state statutory freights being enjoined by Justice Brewer, District 
Judge Dundy concurring. The case was carried to the Suprême 
Court (169 U. S. 467, 18 Sup. Ct. 418, 42 L. Ed. 819), resulting in 
an affirmance of Justice Brewer's decree. The opinion of the Su- 
prême Court by Justice Harlan is exhaustive, and the tablés used 
by him to show the facts, and the entire argument is with référence 
to the extra cost and revenue theory, utterly ignoring the ton mile 
theory. 

Recurring to the Tomkins Case, 90 Fed. 363, above alluded to, 
that case was reversed by the Suprême Court (176 U. S. 167, 20 
Sup. Ct. 336, 44 L. Ed. 417), and the question of fact was only dis- 
cussed from the revenue theory. The reversai was only because the 
lower court recited that it was unable to ascertain what was the ac- 
tual cost of earning the local earnings for certain years. But as the 
lower court on the fïrst hearing proceeded on the extra cost and 
revenue theory, and as that was what was discussed by the Suprême 
Court, and under the mandate the case went to decree (110 Fed. 473) 
on the revenue theory, I am convinced that the Suprême Court for 
the guidance of trial courts has adopted the revenue theory as the 
one more just and équitable both to the patrons of the road and to 
the companies. 

So that we hâve the Suprême Court in the two cases recognizing 
the revenue theory. Two Circuit Judges of this circuit hâve so held. 
And the same holdings hâve been made by at least three District 
Judges, and the Suprême Court of Pennsylvania impliedly, although 
the argument in that opinion is not strengthened by reason of a 
statement as to the measure of proof, concerning which the minori- 
ty opinions without doubt are correct. 

As an argument against the revenue theory, and for the ton mile 
theory, no court has spoken in so far as counsel on both sides and 
I are advised. In some phases this is a question of fact, or logic, 
or argument, or opinion, partaking of ail. But so many eminent 
courts hâve thus spoken, even though not a question of law, and 
even though the trame in the states differ, yet such opinions tend 
most strongly to create an undoubted belief that the cost for carry- 
ing both passengers and freight locally is greater proportionately 
than for doing a long or interstate business, and that the revenue the- 
ory is the only one to apportion the cost of each business. 

The Wisconsin Railroad Commission made an exhaustive and 
thorough investigation of thèse questions two years since. Evi- 
dence of both sides was heard. Experts interested, and those not 
interested, testified. Many months of time were given to the hear- 
ing and in reaching conclusions. A valued report was the resuit. 
The findings and conclusions were: (1) The cost of carrying lo- 
cal and state freight is greater than for carrying interstate freight 
and passengers. (2) That this extra cost must be considered, and 
then take the gross earnings as the basis upon which to allot expen- 
ses between the state and interstate business. (3) That less than 
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%Y% : cents per mile for local or state passengers was not remunera- 
tive in the state of Wisconsin. 

10. When the statutes in question were enacted, it . was believ- 
ed by many that by reducing the fare there would be. much more 
travel. For a month or so this proved to be true.. But with the 
novelty gone, the testimony shows that the increase has been less 
than 3 "per cent., and more nearlyl per cent. It was likewise be- 
lieved by many that, with thé abolition of passes and other forms 
of free transportation, expenses would be lessened and receipts in- 
creased. Ministers sometimes received free transportation, but gen- 
erally at half rates. Many lawyers and doctors received passes 
under guise of retainers for services never performed. Bankers re- 
ceived them under the claim that it was compensation for signing 
bonds and cashing Chicago and St. L,ouis exchange. Politicians de- 
manded, extorted, and received them for supposed influence. Offi- 
ciais received them as a courtesy. Many newspaper concerns re- 
ceived them, from the proprietor and editor in chief down to the 
typesetter (relatives included), under. the, pretense that it was an 
exercise of liberty of contract, for which the newspaper published. 
the arrivai and departure of trains, with an occasional local and some- 
times abbreviated plate matter. To receive them was often followed by 
charges of corruption; and to refuse them, by charges of demagogy. 
Every person conceded it to be a wrong system, and most people 
were advocates for its abolition, except as to the class to which he 
belonged. But it was abolished, and does not longer exist, and the 
évidence shows that as to state earnings the passenger revenue is 
increased by reason thereof less than 1 per cent. 

11. This leaves but One question for décision, and that question 
largely one of fact. The question is whether the traffic wholly with- 
in the state of Missouri, generally referred to in the évidence as 
local traffic, can be carried under the freight rate statute of 1907 
and the passenger fare statute of 1907 at such profit as will give a 
reasonable return after paying expenses upon the investment, or 
whether such traffic is carried at a loss, or less than such reasonable 
profit. 

Thousands of pages of testimony, taking weeks of time, hâve 
been filed. This testimony was orally presented, part to the master, 
and part to the court, accompanied with volumes of statements, 
reports, schedules, and tables. Every phase of every question of 
both débit and crédit has been worked out, tabulated, and filed. 
Thèse exhibits are the resuit of something like • one year of work 
by the expert accountants representing both sides, as a resuit of 
their examinations of train reports, waybills, auditors' books, and 
of the accounts of the passenger and traffic departments of the 
several roads. This work required not only much time, but ener- 
gy, and patience, and learning, and great skill. But each side had 
accountants of the highest character, and possessing ail of those 
qualifications. The four accountants, Mr. Peabody and Mr. John- 
son representing the railway companies, and Mr. Taliaf erro and 
Mr. Hamilton representing the state, impressed me, after hearing 
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them testify and being in consultation with them for 10 days aft- 
er the cases were submitted, that the sole purpose of their work 
was to exhibit the truth, differing only as to extra cost, and that 
différence of extra cost largely confined to the local passenger traf- 
fic, and differing as to the theory as to how the expenses between 
local and interstate traffic within the state should be divided. Aside 
from those two questions, there is not the slightest variance be- 
tween the testimony of the experts upon the two sides. During 
the 10 days following the submission of the cases, they and the court 
being alone, at the request of the court they prepared a statement 
in each of the nine cases submitted, which hâve been ordered fil- 
ed. To each of the nine statements is appended a certificate show- 
ing the time covered, and that such statement correctly shows the 
results of the various assumptions set forth therein, which certifi- 
cates were signed by the four expert accountants. Seldom, if ever, 
is a court under greater obligations to expert accountants represent- 
ing the two sides than the court and ail parties, the railroads and 
the public, owe thèse four gentlemen,, Usually experts represent- 
ing différent sides do not agrée to anything. Hère experts repre- 
senting the différent sides agrée to everything pertaining to the ac- 
counting, the différences only arising as to the basis. 

The court is likewise much indebted to counsel on both sides, 
who for four days argued thèse cases with a fairness, and wealth 
of learning, and éloquence seldom displayed at the bar. And now, 
after the fullest investigation of the record, the court has reached 
the conclusion that upon this question of fact the statutory rates 
fixed by either and both statutes are not remunerative. And it 
only remains for the court to give the reasons for such conclusion. 
And, in giving thèse reasons, clearness is added by eliminating those 
things so. çlearly established by the évidence, or so nearly conceded 
in'matters of law as not to be debatable. 

First. The unquestioned and undoubted rule is that there is a 
presumption both of fàct and of law in favor of the validity of every 
législative enactment. The râilway companies hâve the burden of 
removing this presumption, and showing that the statute clearly, 
or as some courts say, palpably, and others say, beyond a . reason- 
able doubt, that the statute" is invalid. In thèse cases the court 
has recognized this rule. The authorities upon this question form 
a long and unbroken line, with the single exception of the majority 
opinion in the Pennsylvania case decided a year ago. 220 Pa. 100, 68 
Atl. 676, 15 h. R. A. [N. S.] 108. And that one authority is not 
persuasive. 

Second. Ail testimony ând argument bearing upon the question 
as to what considération the Législature of Missouri gave to thèse 
enactments is utterly immaterial. Much was said in argument as 
to the message of Governor Hughes of New York two years ago in 
declining to approve the two-cent fare statute of that state. Gov- 
ernor Hughes had the moral courage to veto a measure of popular 
favor because, as he believed, the question had not been fully con- 
sidered. But the relations of a governor to proposed législation, 
168 F.— 23 
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and those of a court to législation consummated, are eritirely dif- 
férent. 

Third. Most of laymen and many lawyers believe that the ques- 
tion is whether the railway company as a system is earning suf- 
firent revenue upon the value of the property of the system. They 
believe that if the Burlington, Santa Fé, Wabash, or any other rail- 
road system is earning such money as will pay ail charges and ex- 
penses, including taxes and interest, with reasonable dividends to 
the stockholders, that state rates for state business must stand. Of 
course, no one believès this who has given the slightest attention to 
the question. That précise question was before, and was decided 
by, Justice Brewer (Ames v. Union P. Ry. Co. [C. C] 64 Fed. 165), 
and afnrmed by the Suprême Court in the Nebraska case of Smyth 
v. Ames, 169 U. S. 466, 18 Sup. Ct. 418, 42 L. Éd. 819. The on- 
ly question is as to Missouri rates, less expenses properly charged 
against the same. And, if this balance does not leave sufficient to 
pay a reasonable return, the law is invalid. And if the railroad Sys- 
tem of ahy company is earning more than a reasonable return by 
reason of intèrstate rates, which affect the peopie many times more 
thân local rates, and if such intèrstate rates are too high, Congress, 
either acting alone or through a commission, must make the correc- 
tions. 

The Suprême Court during the présent year, in the. case of City of 
New York v. Consolidated Gas Company of New York, 212 U. S. 

19, 29 Sup. Ct. 192, 53 L. Ed. , decided that 6 per cent, was fair 

and right to be given to the owners upon the true valuation. My 
opinion is that, while a gas plant is in some respects différent from a 
railroad, à railroad property, properly built, and properly managed, 
should, over and above expenses, make a return of 6 per cent, per 
annum. And, considering ail the évidence, the évidence fairly shows 
that ail of thèse roads were properly and economically built and are 
being properly and economically managed, and that, after paying 
the expenses for maintenance and opération, there is less than 6 per 
cent, of returns, and not more than 3 per cent, upon any of them, 
and as to some of them a déficit, taking the property as above stat- 
ed within the state of Missouri at its fair valuation. And this is 
so without référence to bonds, because in no case do the bonds bear 
6 per cent, interest. But taking the bonds into considération, there 
is still not to excéed 3 per cent, returns, and in many cases a déficit, 
after considering ail débits and crédits, upon the true valuation for 
the state business. There is no évidence that any of the existing 
bonds were improperly issued n §jiher as to amounts or rates of in- 
terest. In fixing the value the ( jçourt has considered the évidence of 
witnesses as to the stocks and bonds outstanding, and the court has 
considered the évidence of the fact that the Missouri state board 
for taxing purposes has valued thèse properties. Of course those 
findings are not binding nor conclusive, but they are persuasive. 
But independently of stocks and bonds, and independently of what 
the state board has valued thèse properties for taxing purposes, the 
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évidence shows the valuations to be as recited in the findings of fact 
herewith filed, and to which référence will be made in the decrees. 

It is absolutely necessary that many trains, both passenger and 
freight, do both a local and interstate business. Even the fast trains 
stopping at but few stations in the state carry state passengers be- 
tween such stations. And the same is true as to freight trains carry- 
ing freight both in car load and less than car load lots. 

The valuation of the roads has been fixed by the court as shown 
by the findings of fact. The entire state and interstate earnings 
of each of the roads within the state is known and fixed to a cer- 
tainty. The expenses are known and fixed. To apportion thèse 
expenses, it must be done according to one of the two théories, and 
the correct theory is that according to revenue. One theory or the 
other must be applied to both freight and passenger expenses, and 
the court should not adopt the one theory as to part, and the other 
theory as to another. The one theory is helpful to the one side, 
and the other theory helpful to the other side; the one theory to 
the one side in freight, and the other theory to the other side in 
passenger. But an arbitrary splitting of théories is illogical and 
unfair, and cannot be recognized. The court has adopted the rev- 
enue theory because a great number of the best railroad experts 
of thecountry, against a very limited number to the contrary, hâve 
so testified. Every court that has ever had this question before 
it, in so far as I am advised by the briefs of counsel and my own 
independent investigation, has so held in the cases hereinbefore cited 
of the Suprême Court of the United States ; in the two cases, by two 
Circuit Judges of this circuit; by three District Judges of this cir- 
cuit ; and by the Suprême Court of Florida, State v. Atlantic Coast 
Line, 48 Fia. 146, 37 South. 657. And Beale & Wyman on Railroad 
Rates Régulation, § 466, announces such as being the correct rule. 
The values of the property within the state hâve been fixed by the 
court. The entire earnings within the state, interstate and state, 
freight, passenger, and miscellaneous of each, hâve been fixed. The 
entire expense is known, including the extra cost of each. To ascer- 
tain whether the resuit is a profit, and if so what per cent., or a 
loss, is but a problem of primary arithmetic, as is shown by Judge 
Van Devanter in Arkansas Rate Cases (C. C.) 163 Fed. 141. There 
are other methods equally simple, the résultant figures of course 
being the same. Thèse computations show, as to the commodities 
covered by the freight rate statute of 1907, that two roads, the 
Hannibal & St. Louis and the Burlington, allowing nothing for ex- 
tra cost, there is a déficit, and with ail other companies less than 
2 per cent. But with the extra cost added, the déficit for the two 
companies is much greater, and the other companies show a déficit. 

The passenger earnings under the two-cent fare law of 1907, al- 
lowing nothing for extra cost over interstate business, give no return 
whatever to the Rock Island, St. Eouis & Hannibal, Kansas City, 
Clinton & Springfield, and the Great Western. The other compan- 
ies will hâve the following: The St. Louis & San Francisco, be- 
tween 3 and 4 per cent. ; the Santa Fé, between 4 and 5 per cent. ; 
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the Kansas City Southern, . a small fraction over '2 per cent.; the 
M., K. & T., between 2 and 3 per cent; the Burlington between 3 
and 4 per cent. But ail this is arrived at by allowing no extra cost 
of service. But to add the; .extra cost for freight and passenger, there 
are no earnings over expenses. This is confiscation under the Con- 
stitution. 

It being a législative act, and not a judicial one, this court can- 
not fix rates. If it could, 2j4-cent passenger rates would be fixed 
for the stronger roads, and 3 for the others. . But that is for the Lég- 
islature acting itself with experts, such as the state employed in 
thèse cases, or through a commission with like assistance. 

In view of gênerai equity rules prohibiting findings of fact and 
other matters from being inserted in decrees, this opinion has been 
extended; And to further show how ! the court has considered the 
cases, and the various questions of fact covered bythe voluminous 
évidence, findings of fact hâve been made and signed, which will 
accompany this opinion. 

Long and laborious as the work for the court has been, I am of the 
opinion that the cases hâve been expedited by hearing the oral testi- 
mony as provided by ; gênerai equity rule 67. It gave the court a 
mùch better insight into the intricacies of the cases, and with a much 
better ' knowledge of the cases than could be gained by hearing ex- 
ceptions to a master's report. And I am fully compensated by the 
belief that I hâve worked out the correct conclusions, and with the 
knowledge that if I am in error, either as to fact or ïaw, the cases 
can bè speedily heard de novo by the Suprême Court of the United 
States. Because I feel in ail cases, and in thèse cases more than 
ever before, as Judge Sanborn said in Boatmen's Bank V. Fritzlen, 
135 Fed. 650, 655, 68 C. C. A. 288, 293: ■ 

"Every coiisciéntious judge, every thoughtful man, npon whom is laid the 
grave responSifeîlity and the heavy burden of determiiiîng the rights of his f el- 
lows, rejoices in the thought, wherever.sùch is the case, that his décision may 
be reviewed, and that, if erronepus, it will not work. irréparable injustice to 
him whom ne deems It his duty to def eat." 

The decrees will be for the complainants. Each party will pay 
the costs by such party made, except the compensation of the mas- 
ter ànd stenographer. The half of those will be paid by complain- 
ants, and the other half by respondents. The réservation clause usu- 
al in such cases will be in the decrees. 

Supplemental Opinion. 

Thèse cases are pending on a motion to modify the decrees and 
opinion filed Mardi 8, 1909. 

1. The costs were taxed, the one-half to the railway companies, and 
the one-half to the state officers. The company being successful, it is 
contended that the taxable costs, aggregating about $18,000, should 
ail be adjudged against the state officers. In actions at law, in the ab- 
sence of a tender or statutory offer to confess judgment, the costs 
follow the judgment. In equity cases, such is the gênerai rule, but not 
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the invariable one. The award as to costs is discretionary. Two 
things inrluenced the court in dividing the costs herein : 

First. Défendants are officiais, and as officiais are représentatives. 
They hâve no personal interest in the litigation. This, of itself, is not 
enough to avoid the costs; but it is to be considered. It will be pre- 
sumed that the Législature will appropriate a sufficient amount to 
protect thèse officers. But this is not always done. The last Législa- 
ture appropriated $40,000 for thèse cases, which was but two-thirds 
enough. for the two years. The master in chancery and the lady ste- 
nographer gave a great deal of time, followed by very large, but justly 
owing, bills, the one half of which has been paid by the railways and 
by the state nothing, with the appropriation exhausted. Whether the 
other half is paid ail dépends upon what the Législature does. 

Second. The more sufficient reason for dividing the costs is because 
of the extravagantly enormous record made in the cases. The master 
gave many weeks to taking évidence, and many more weeks were given 
by the court in taking évidence. Both the master and the court were 
powerless to abbreviate the record, because the Suprême Court, in the 
Case of Blease v. Garlington, 92 U. S. 1, 23 L. Ed. 521, and the Cir- 
cuit Court of Appeals for this circuit, in case of Shubert v. Woodward, 
167 Fed. 47, 52, hâve held that trial courts must receive in equity 
cases ail évidence offered that is germane to the issues. I complained, 
and in effect gave warning, many times to the parties, but without 
avail, because of the prolixity of the record. Soniething like 15,000 
pages of évidence were taken, when one-third would hâve been as 
strong a présentation of either side. Courts should impose penalties 
for this, and the only penalty is by way of costs. Both sides were at 
fault, and both sides should bear the burden. It does not follow that 
such a précèdent will be one to plague. It is not a précèdent to be 
followed, except in cases where it ought to be followed. 

2. Complaint is made because of the récital in my opinion that : 

"It being'a législative act, and not a judicial one, this court cannot flx rates. 
If it coultl, 2%-cent passenger rates wonld be rixed for the stronger roads, and 
îî foi - the: others. But that is for the Législature, acting itself with experts, 
such -as the state employée! in thèse cases, or through a commission with like 
assistance." 

My statement that "it being a législative act, and not a judicial one, 
this court cannot fix rates," is not controverted by any one. This being 
so, as of course, what I said as above is obiter dictum ; but because it 
is dictum is no reason whatever for not saying it, and still less a rea- 
son for now eliminating it from my opinion. The greater part of one 
of the greatest opinions ever written by the great Chief Justice (Mar- 
bury v. Madison, 1 Cranch, 137, 2 L. Ed. 60) was dictum. But, even if 
it were possible, who would dare to mutilate that opinion? But two 
years since there were published two very large volumes wholly cover- 
ing dicta only of the United States Suprême Court. Those dicta were 
and are binding on no one, but they contain much of the cream of our 
jurisprudence. This dictum of mine is binding on no one. It is my 
opinion, and will stand as of value, or of no value, as the profession 
and informed laymen fix the value thereon. I believed it proper to 
say that the strong roads should hâve 2V2 cents per passenger per mile 
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and the weaker roads 3 cents* I could hâve f airly stated that the St. 
Louis & Hannibal and the Kansas City, Clinton & Springfield Rail- 
roads should hâve 4 cents or more per passenger per mile. 

I still adhère to those views, and, entertaining them, I know of 
no reason for not stating them, with reasons for believing it was my 
duty to state them. Passengers, like consumers, hâve rights. One 
of those rights is to hâve fares fixed reasonably low. But the term 
"reasonable" is a comparative one. It must be in proportion to what 
it is worth, and the better the service the more it is worth;.and the 
public is entitled to hâve, with the right to demand, efficient service, 
provided, always, such is paid for. Much in argument was said by 
counsel on both sides as if an arbitrary flat rate is ail that is involved, 
regardless of service, and regardless of ail other things. Whether the 
trains are expensive or inexpensive, daylight or night trains, through 
or local trains, main line or branch trains, roads through the hills of 
central Missouri, or the Ozarks, or over the prairies, and whether the 
trains carry few or many passengers, are matters largely passed over 
as if of no importance. To me they seem of great importance. So it is 
as to the greatly increased cost of materials compared with 10 years 
ago. The average fare paid per year, aside from the low excursion 
rates, is less than $6 per year, commercial travelers excepted. To 
reduce that to $4, thereby saving $2, is, of course, of importance. 
So are other matters of importance. Aside from having efficient serv- 
ice, to be paid for at remunerative rates, the laboring men, the em- 
ployés, hâve rights. They hâve the right to be well paid for their 
work, in daytime and nighttime, sunshine and storm, during the ex- 
cessive heat of the summer and the rigors of winter. Their hazardous 
and most dangerous service entitled them to remunerative compensa- 
tion, which they cannot hâve with meager earnings of the roads. Evi- 
dences of humanity and kindly feeling for their fellow men need not 
be wholly displayed toward the men who pay $6 per year for pas- 
senger fares. A kindlier disposition would suggest an équitable divi- 
sion of sympathy. Thousands and thousands of them hâve already 
been "let out" because of decreased earnings, and more are to follow, 
with diminished compensation for those from necessity retained. What 
is the truthful answer to make thèse men, and who is to make this 
answer ? It is doubtf ul if the Législature thought this out. I décline 
to modify my opinion as respects this. 

3. It is contended that the court was in error in its original opinion, 
in that thé penalties of the statutes render them void. Whether rates 
prescribed by statute are valid or invalid is a judicial question, and the 
Législature cannot prohibit the courts from passing thereon. This 
was so stated in the Minnesota Milk Case, 134 U. S. 418, 10 Sup. Ct. 
462, 702, 33 L. Ed. 970 ; and this cannot be done indirectly, by impos- 
ing such penalties as to terrorize the company, its officers and agents, 
so that they do not dare to litigate the question. This was so held 
in Ex parte Young, 209 U. S. 123, 28 Sup. Ct. 441, 52 L. Ed. 714, 
13 L. R. A. (N. S.) 932, but a year ago. This question received but 
little attention from any of the counsel or the court, and was but brief- 
ly discussed by the court in the opinion. In the Consolidated Gas Case 
(C. C.) 146 Fed. 150, Circuit Judge Lacombe held that a penalty of 
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$1,000 for each charge for gas in excess of the statutory or commission 
rate was prohibitive, and a déniai of the right to go into the courts; 
and on the final hearing pf the same case in 157 Fed. 849, 881, a like 
holding is made; and in the same case on appeal the Suprême Court 
held a year ago that the penalties were so excessive as to be void. 212 

U. S. 19, 29 Sup. Ct. 192, 53 L. Ed. . The discussion by Justice 

Brewer, speaking for the court, in the case of Cotting v. Kansas City 
Stock Yards, 183 U. S. 79, 99, 22 Sup. Ct. 30, 46 L. Ed. 92, is to the 
same effect, although the question wàs not decided; and a like dis- 
cussion, vvith a like putting the question aside without a décision, is 
found in the Reagan Case, 154 U. S. 362, 14 Sup. Ct. 1047, 38 L. Ed. 
1014. And in Ex parte Young, although the penalties were more 
severe tlian under the Missouri statutes, the question is at rest. The 
sole question is : Can a party be allowed to litigate a disputed ques- 
tion of fact as to property rights, without confiscation of ail its prop- 
erty, and ail of its agents being sent to jail, if the case is lost? Surely 
he can. Upon refîection, and with much additional considération, the 
holding now is that the section imposing penalties is void. But this is 
largely an académie question, for the reason that the penalty section is 
easily separated from the main features of the statute ; and I need not 
discuss the proposition that, when separable, the void section does not 
render the entire statute void. 

4. Thèse cases as to freight were brought four years ago. Two 
years ago supplemental bills were filed, bringing forward the new 
freight rate statute and the passenger rate statute. Upon a hearing, 
by agreement of counsel on both sides, a temporary injunction was 
issued against, the enforcement of the freight rate statute. The rail- 
ways asked for a temporary injunction against the enforcement of 
the passenger rate statute. The Attorney General and his associâtes 
contested this, and were successful to the extent that the court ordered 
an observance of the statute for some months, until information from 
actual tests could be made; so that, from the very inception of the 
case, it has been contended on the one side that the statute is invalid 
and on the other side that the statute is valid. It therefore follows 
that this court has had jurisdiction for four years over ail the parties 
and over the entire subject-matter of state earnings. 

It is clear that this court, having such jurisdiction, should retain it 
over ail the parties, and the subject-matter, to the end that the decrees 
hereafter may be enlarged, or modified, as varying circumstances and 
the acts of the parties may require. Therefore the decrees should be 
so changed as to recite such réservations. 
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PRIES-BRESLIN CO. v. BERGEN et al. 

(Circuit Court, E. D. Pennsylvania. March 4, 1909.) 

No. 314. 

1. Courts (§ 354*)— Fédérai, Coubts— Confobmity to State Pbacticb. 

Tbe Pennsylvania practice act of April 22, 1905 (P. L. 286), provides 
that "whenever upon the trial of any issue a point requesting binding 
instructions lias been reserved or declined the party presentlng the point 
may » * * move the court to hâve ail the évidence taken upon the 
triai duly certifled and filed so as to become part of the record and for 
Judgment non obstante veredicto upoii the whole record; whereupon it 
shall be the duty of the court, if it does not grant a new trial to so cer- 
tify the évidence and to enter such judgment as should hâve been entered 
upon that évidence." As çonstrued by the Suprême Court of the state, 
such statute does not infringe upon the province of the Jury, but merely 
gives the court the same power after verdict that it had before to direct 
a verdict for either party upon the whole évidence. Held, that such prac- 
tlce was adaptable to the fédéral courts, and one which the Circuit Court* 
wlthin the state were required to follow by Rev. St. § 914 (U. S. Comp. St 
1901, p. 684). 
[Ed. Note. — For other cases, see Courts, Dec. Dig. 8 354.* 
State laws as rules of décision in fédéral courts, see notes to Wilson v. 
Perrin, 11 C. C. A. 71 ; Hill v. Hite, 29 C. C. A. 553.] 

2. Insurance (§ 103*)— Agents— Liaeilities to Pbincipai>— Action fob Neo- 

LIGENCS. 

Plalntiff, a manufacturing company, employed défendants, who were In- 
surance brokers, to secure good Insurance on its property at the best rates 
they could get, and they acted under such employaient for several years. 
While so employed the président of plalntiff called on défendants and stat- 
ed that the company had given a mortgage on its "place" or "property" or 
"entire plant," and he desired some of the pollcies to deliver to the mort- 
gagee as collatéral. They were taken to the mortgagee's attorney, who 
accepted the same, and they were duly transferred. Later the président 
again told défendants that the company had made another mortgage of 
the "same kind." The policies contained a provision that they should be 
void if the subject of Insurance was Personal property and it should be or 
become incumbered by a chattel mortgage. Held, that there was nothing 
in plaintiff's communication which advised défendants that the mortgages 
covered personalty so as to affect the validity of the policies, especially in 
view of the fact that they were accepted without objection by the mort- 
gagee's attorney, nor were défendants required to examine the records, and 
that they were not chargeable wlth négligence in permitting the policies 
to stand or in renewing the same whe» they expired. 

[Ed. Note. — For other cases, see Insurance, Dec. Dig. § 103.*) 

On Motions for Judgment Non Obstante Veredicto and for a 
New Trial. 
Graham C. Woodward and Roger Foster, for plaintif?. 
Frank R. Shattuck and Alex. Simpson, Jr., for défendants. 

HOLLAND, District Judge. The Fries-Breslin Company brings 
this suit against the défendants to recover the sum of $110,723.92, to- 
gether with interest f rom the 4th day of October, 1904, because of the 
alleged négligent performance of their duties as the plaintiff's insur- 
ance agents or brokers in placing insurance upon plaintiff's property. 

At the close of the trial, the défendants requested the court to charge 

•For other cases see same toplc & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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the jury that "the verdict must be for the défendants." This was re- 
fused by the court, and in due time the défendants filed the following 
motions : 

"And now, January 4. 1909, défendants, upon the trial of the above case, 
having présentée! a point requesting binding instructions in their favor, which 
point was refused by the trial judge, now move the court to hâve ail the évi- 
dence taken npon the trial duly certifled and filed so as to become a partir 
the record, and for judgment non obstante veredicto upon the whole record.' 

This motion accords with the requirements of the Pennsylvania prac- 
tice act of April 22, 1905 (P. L. 286), which provides: 

"That whenever, upon the trial of any issue, a point requesting binding in- 
structions has been reserved or declined, the party presenting the point may, 
within the time prescribed for moving for a new trial, or within such other 
or further time as the court sball allow, move the court to hâve ail the évi- 
dence taken upon the trial duly certifled and filed so as to become part of the 
record, and for judgment non obstante veredicto upon the whole record ; where- 
upon it shall be the duty of the court, if it does not grant a new trial, to so 
certify the évidence, and to enter such judgment as shpuld hâve been enterea 
upon that évidence, at the saine time granting to the party against whom the 
décision is rendered an exception to the action of the court in that regard. 
Froni the judgment thus entered either party may appeal to the suprême or 
superior court, as in other cases, which shall review the action of the court 
belowi and enter such judgment as shall be warranted by the évidence taken 
in that court." 

This act has been before the appellate courts of the state of Penn- 
sylvania and carefully examined by Chief Justice Mitchell, of the Su- 
prême Court, and Judge Orlady, of the superior court. The former, 
on May 24, 1906, in the case of Dalmas v. Kemble, 215 Pa. 410, 64 
Atl. 559, in construing the act, said: 

"The act being so récent, it is important that it should be examined closely, 
and its proper construction settled. * * * This statute makes no radical 
innovation on the settled Une of distinction between the powers of the court 
and the jury. It shows no intention to infringe, even if it could constitutional- 
ly do so, the province of the jury to pass upon the credibility of witnesses and 
the weight of the oral testimony. The court has long.had authority to direct 
a verdict for défendant when it was of opinion that the plaintiff, even if ail 
his évidence be believed, has failed to rnake ont his case. But this had to be 
done offhand at the trial, and a mistake of the judge either way resulted in de- 
lay and expense. If ne directed for défendant, but on more deliberate exami- 
nation or considération came to the view that there was some évidence for the 
jury to pass upon, a new trial was the only remedy ; while, on the other hand, 
if he refused a binding direction, but later found that it should hâve been giv- 
en, the same resuit followed, fer af ter a question has been submitted to a jury 
and the fa et found by them the power of the court to enter a eontrary judg- 
ment on the ground that the évidence was insuffleient is gone. * * * The 
authority to reserve questions of law for the considération of the court in 
banc was first conferred by the act of Mardi 1, 1825 (P. L. 41), upon the judges 
of the district court of I'hiladelphia, continued in the same court by the act 
of March 28, 1895 (P: L. 88), and extended to the courts of the commonwealth 
generally by the act of April 22, 1863 (P. L. 554), together with the power, also 
first conferred on the district court of Philadelphia by the act of March 11, 
1836 (P. L. 76), to enter a compulsory nonsuit if the plaintiff's évidence is not 
sufficient to maintain his action. 

"The act of 1905 is another step in the same direction. It broadens the pow- 
er of the judge in this respect, that whereas heretofore the verdict was re- 
quired to be for the plaintiff and the réservation to be of leave to enter judg- 
ment for the défendant non obstante, now what is reserved is a request for 
binding instructions to the jury, and may be for either plaintiff or défendant. 
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But though thus enlarged 80 as to include both parties, the power of the Judga 
is the same as lt was before. He is 'to enter such judgment as should hâve 
been entéréd upon that évidence,' or, in other words, to treat the motion for 
judgment as if lt was a motion for binding directions at the trial, and to enter 
judgment as if such direction had been given and a verdict rendered in accord- 
ance. What the judge may do is stlll the same in Bubstance, but the tinie when 
h« may do it is enlarged so as to allow deliberate review and considération of 
the facts and the law upon the whole évidence. If upon such considération it 
shall appear that a binding direction for either party would hâve been proper 
at the close of the trial, the court may enter judgment later with the same ef- 
fect But, on the other hand, if it should appear that there was conflict of 
évidence on a material fact t or any reason why there could hot hâve been a 
binding direction, then there can be no judgment against the verdict now." 

And Judge Orlady, in Ackley v. Bradford Township, 32 Pa. Super. 
Ct. 487, following the view of the Chief Justice as to the effect of 
the enactment, Iays down the further rule that in passing upon the 
question, at the close of the trial, whether there was a conflict of évi- 
dence on a material fact, "the plaintiff's right to recover depended up- 
on not only his own testimony, but the inferences to be drawn from 
the facts and circumstances adduced by other witnesses" ; that is, ail 
the witnesses, whether called by the plaintiff or défendant. 

From Chief Justice Mitchell's clear and careful définition of the 
scope of the act, we see that while heretofore, at the trial of a case 
in the Pennsylvania state courts on reserved questions of law for the 
considération of the court in banc, it was required that the verdict 
should be for the plaintiff, and the réservation to be of leave to enter 
judgment for the défendant non obstante veredicto, that now this 
power of the judge is enlarged by the act of 1905 by reserving a re- 
quest for binding instructions to the jury, and may be for either plain- 
tiff or défendant, but his action is of the same kind; though it may 
be exercised for either party, the power is the same. 

A motion to enter a compulsory nonsuit under the act of March 11, 
1875, P. L. 6 (13th Ed.) Purdon, 3320, supplying the provisions of the 
act of March 11, 1836 (P. L,. 76), was required to be made by de- 
fendant and acted upon by the presiding judge at the close of the 
plaintiff's évidence, and was in effect a demurrer to the sufficiency of 
the évidence to maintain the action. 

On this motion, it was necessary for the judge to act at once, and 
it was extremely difficult to accurately recall ail the évidence and the 
inferences arising therefrom in favor of the plaintiff's case, especial- 
ly when it was of a circumstantial nature and voluminous. The ob- 
jection to this practice is its failure to afford the judge time for prop- 
er délibération and examination as to the plaintiff's évidence in sup- 
port of the matters at issue. Now, if there be any doubt about dé- 
fendants right to a nonsuit under the old practice, the court can over- 
rule the motion, if one be made, and upon a motion for binding in- 
structions under the act of 1905, at the close of the trial, what the 
judge may do is still the same in substance, but the time when he may 
do it is enlarged so as to allow deliberate review and considération of 
the facts and the law upon the whole évidence, and he may enter the 
judgment for either plaintiff or défendant. 

It is urged by plaintiff that the act is not adaptable to the fédéral 
court practice, and cannot be followed. The highest tribunals in the 
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state hâve held the act is no attempt to infringe upon the province of a 
jury to pass upon the credibility of the witnesses and the weight of the 
oral testimony, but simply broadens the power of the judge in the 
matter of practice in the state in entering judgment non obstante on 
reserved questions of law, and the only différence between a motion to 
order a nonsuit of the plaintiff and a motion to direct a verdict for 
the défendant is one "rather of matter of form than of substance." 
Oscanyan v. Arms Co., 103 U. S. 264, 26 L. Ed. 539 ; Central Transp. 
Co. v. Pullman Co., 139 U. S. 39, 11 Sup. Ct 478, 35 L,. Ed. 55. 
In the latter case, to wit, Central Transp. Co. v. Pullman Co., the 
court held that the Pennsylvania act of March 11, 1875, authorizing 
"the presiding judge at the trial to order a judgment of nonsuit to be 
entered if in his opinion the plaintiff shall hâve given no such évidence 
as in law is sumcient to maintain the action," is a matter of practice 
required to be followed under Rev. St. § 914 (U. S. Comp. St. 1901, 
p. 684), in the Circuit Court of the United States held within the 
state. Under the state act the motion for a nonsuit is made at the 
close of the plaintiff's évidence, and must be then refused or allowed 
by the presiding judge on the plaintiff's évidence alone; but a motion 
to direct a verdict is made at the close of the case after both plaintiff 
and défendant hâve produced the évidence on both sides, and the judge 
must then refuse or allow the motion upon the whole évidence ; and the 
act of 1905 changes the time when the judge must finally act on the 
motion for judgment on the whole évidence by enabling him to do so 
after the verdict, and this is a matter of practice or procédure whicH 
the fédéral courts are required to follow by Rev. St. § 914. Whether 
a défendant in an action of law, by a demurrer to the évidence, or by 
a motion to order a nonsuit, or by a motion to direct a verdict for the 
défendant, may présent the défense that the plaintiff upon his own case 
shows no cause of action, is a question of "practice, pleadings and 
forms and modes of proceeding," as to which the courts of the United 
States are now required by act of Congress of June 1, 1872, c. 255, § 
5, 17 Stat. 197, re-enacted in section 914, Rev. St. (U. S. Comp. St. 
1901, p. 684), to conform "as near as may be" to those existing in 
the courts of the state within which the trial is had. Central Transp. 
Co. v. Pullman Co., supra. The enlargement of the power of the 
judge so that at a différent time he may pass either upon the défense 
that the plaintiff upon the whole évidence has not made a case, or that 
upon the whole record the défendant has produced no évidence in sup- 
port of his défense, makes the enactment no less a question of "prac- 
tice, pleadings and forms and modes of proceeding" which the fédéral 
courts are required to follow, and the objection that the act cannot be 
followed because it directs that an appeal shall be taken to the "su- 
prême or superior court," which are state courts, cannot be seriously 
regarded. Section 914 requires the fédéral court to follow, "as near 
as may be," so that, where in state practice the act authorized an ap- 
peal to the state suprême or superior court, in fédéral practice the ap- 
peal would be to the Circuit Court of Appeals. This seemed to be the 
view of Justice Gray in Central Transp. Co. v. Pullman Co., supra. 
While the question was not raised there, the act of March 11, 1875, 
contained the same provision for a writ of error to the Suprême Court. 



364 



168 FEDERAL REPORTEE. 



The quâlifyihg clause, "as near as may be," must be construed as al- 
lowing the necessary variations from state methods, growing out of 
the différent organization of courts and other similar matters. L,ewis 
v. Gould, 13 Blatchf. 216, 15 Fed. Cas. 483. It is a "practice" or 
"mode of proceeding" well fitted for expediting the vvork of jury trials 
in the Circuit Court, and section 914, Rev. St. requires us to follow it. 

Weshall, therefore, proceed to the considération of the défendants' 
motion for judgment in their favor notwithstanding the verdict. It 
is founded upon two grounds: (a) There was no évidence that any 
of the inSurance companies could hâve paid more than they did in fact 
pay ; (b) under the f acts testified to there was no proof of négligence. 
The latter will be first considered. 

It must be remembered, in the considération of this motion upon 
the ground of "no proof of négligence," that, "where there is a con- 
flict of évidence on a material fact or any reason why there could 
not hâve been a binding direction/' judgment cannot be entered. 
Delmâs v. Kemble, supra. In the examination of the question as, to 
whether there is a confiict of évidence on a material fact, it will be 
necessary to ascertain whether or not the whole évidence tends to es- 
tablish any négligence on the part of the défendants as insurance 
agents or brokers of the plaintiff. This is the material fact in the case, 
and if there be any confiict of évidence on that pivotai point, then 
the verdict of the jury must stand in so far as this objection goes. 

In order that it may clearly appear iwhat the issue is, as set forth 
by the plaintif! in its déclaration, I copy the following : 

"Thé défendants were insurance agents or brokers for the plaintiff from the 
year 1833 to aud including the year 190*, and as such brokers Were employed 
Dy the plaiftyff to procure policies of insurance against loss by fire, upon its 
property, to wit, its mill or f actory and other buildings, its machinery, fixtures, 
and stable contents, its merchandise, designs, and supplies, in the sum of three 
hundred thousand dollars ($300,000), and to keep the same at ail times so 
insured by good and valld insurance policies, by the terms of which in case of 
loss by flre the amount of such loss would be payable to the plaintiff, and as 
such agents or brokers the défendants entered upon their duties and essayed 
to keep thé property aforesaid insured as aforesaid. 

"The plaintiff avers that at the time of such employaient it informed the dé- 
fendants thât the said property was incumbered by a mortgage which included 
in its lien ail the real and personal property of the plaintiff, and that subse- 
quently, when a. second mortgage was negotiated, it informed the défendants 
that the said property was incumbered by two mortgages which included in 
their lien ail the real and personal property of the plaintiff, to wit, one mort- 
gage to Wilsnn Fitzgerald in the sum of $50,000, and one to John J. Burleigh 
in the sum of $00,000, and the défendants well knew that the saiét mortgages 
were outstanding and valid liens against ail the real and personal property of 
the plaintiff cb'iiipany, and were chattel mortgages as well as mortgages of the 
re;ilty. It then and there became and was the duty of the défendants to pro- 
cure policies of assurance against loss by flre on the said mill or f actory and 
other buildings, machinery, fixtures, stable contents, merchandise, designs, and 
supplies. of the plaintiff in the sum of $300.000 by good and valid insurance 
pnlicies, by the tenus of which, in casé of loss by fire, the said loss would be 
payable to plaintiff notwithstanding the existence of the two chattel mort- 
gages hereinabove mentioned, policies of which character were issued by good 
and responsable Insurance companies, and could and should hâve been obtained 
by the défendants. Nevertheless the plaintiff avers that thè défendants care- 
lessly and negligently did procure insurance policies, a sehedule of those which 
were outstanding at the time of the fire being annexed hereto, niarked 'Ex- 
hibit A' and made part hereof, under and by thé terms of which it was pro- 
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vided that said. policies should each and ail be void if the subject of the Insur- 
ance be personal property and be or become incumbered by a chattel niortgage, 
and which said policies were wholly useless and did not by thelr terms insure 
the plaintiff against any loss by fire whatever, but were ail wholly void and of 
no effect, as the défendants then and there well knew. The plalntiff, moreover, 
avers that it had no knowledge of the terms and conditions of the said iu- 
surance policies, but acted on the sole advice of the said défendants, who were 
acting as its skilled insurance agents or brokers." 

It will be noted that the claim of the plaintif! is that the défend- 
ants were négligent in that (1) they had been informed by the plain- 
tiff that two mortgages were placed upon "ail the real and personal 
property of the plaintiff company, and were chattel mortgages as well 
as mortgages of the realty," and notwithstanding their instructions 
and légal obligation, under the circumstances of this cabe, to secure 
good and valid insurance, the défendants procured policier; containing 
a clause making the insurance void in case of the existence of chat- 
tel mortgages; and (2) that thèse chattel mortgages were placed 
upon the property by the plaintiff company, which "acted on the sole 
advice of the said défendants, who were acting as its skilled insurance 
agents or brokers," and without any knowledge of the existence of 
the terms and conditions of the insurance policies which were in force 
at the time of the création of the mortgages, and which were the same 
in terms as those in force at the time of the loss caused by the fire, to 
wit, October 3, 1904. Or, to state the whole issue in another form: 
The plaintiff claims that its agent (the défendants) permitted it (the 
plaintiff) , acting under their advice, to exécute a chattel mortgage on 
its personal property in violation of a provision in the then existing 
policies, and that, further, after being informed by the plaintiff of 
the existence of the chattel mortgages, the policies were renewed by 
the défendants as agents of the plaintiff, containing the same clause 
against chattel mortgages, making ail the policies void. It may be 
conceded that if the chattel mortgages were placed upon the property 
"by the advice of the défendants, who were afterward informed of their 
existence by plaintiff, and they (the défendants), in face of this knowl- 
edge, secured policies containing the prohibition against chattel mort- 
gages resulting in avoiding ail the insurance, the défendants would 
be liable. Was there, then, any évidence offered in support of this 
alleged négligence? The évidence of the défendants' actions in se- 
curing the insurance and their information as to the existence of the 
chattel mortgages at the time is contained in the testimony of John 
M. Carroll président of plaintiff company, and the two défendants. 
The former testified as follows: 

"Q. And did you empioy them ou oefiaii of that corporation? A. Tes, sir. 
Q. The Fries-Breslin Company? A. Yes, sir. Q. To do what? A. To secure 
insurance for the company. Q. What did you say to them on the subject? A. 
I came to them and told them that I wanted them to get the insurance; or, 
rather, they came to me to get it. Q. They came to you to solicit the business? 
A. Yes, sir. Q. And they persuaded you to allow them to take charge — 
(Objeeted to as leading). Q. Did you give them charge of it? A. Yes, sir. Q. 
What did you tell them about the insurance you wished? A. To get us good 
insurance, and at the best rate they could get. Q. What, if anything, did you 
say to the défendants, or either of them, as regards thèse chattel mortgages 
at the time of that increase? A. I came and told them we had placed a mort- 
gage on the place. I came and told them at their office that we had placed 
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a mortgage of $50,000 on the entire plant. A. What, lf anything, did you say 
af ter the second mortgage was made? A. Nothing whatever. Q. To either of 
those gentlemen? A. Nothing, only told them we had placed another mort- 
gage the same as the first one, but that the mortgagee did not want any policy. 
ïhey said that was ail right." 

Cross-examination : 

"Q. You told us of a time when you spoke to Mr. Bergan, or Mr. Snyder, or 
both of them, abont this Fitzgerald mortgage. You remember telling that, do 
you not? A. I do, well. Q. At that time you came and got thèse policies, did 
you not? A. No, sir, I did not. I came to get them, but did not get them. 
Q. Did not you get those policies, and take them over to the attorney for Mr. 
Fitzgerald? A. Mr. Bergan and Snyder sent them to them. Q. Do you mean 
to say it was not with your consent a certain number of them were set apart 
as collatéral for his mortgage and retained by him? A. It was with my con- 
sent. Q. It was with your consent? A. Yes, sir. Q. Who brought the balance 
of the policies back to Bergan and Snyder? A. I do not know. Are you speak- 
ing now before the fire or after?" 

John A. Snyder, one of the défendants, testified on this point as 
follows: 

"Q. You are one of the défendants in this case? A. Yes, sir. Q. And yon 
were the brokers who placed directly or indlrectly insur'ance upon the Fries- 
Breslin property? A, Yes, sir. Q. What knowledge had you of the character 
of the Wilson Fitzgerald mortgage which has been hère referred to? A. The 
statement of Mr. Carroll that he placed a mortgage of $50,000 ou the property 
at Camden. Q. Did he state what was the character of the mortgage? A. No, 
sir. Q. When did you first learn that the Wilson Fitzgerald mortgage covered 
other than the buildings and machinery in the buildings? A. At a meeting 
of the adjusters after the fire. Q. And from whoin did you learn that? A. I 
cannot say. One of the adjusters. Q. You know how long after the fire it 
was? A. It was at the first meeting of the adjusters, a week or two after the 
fire. Q. When did you first learn of the existence of the Burleigh mortgage? 
A. After the fire. Q. Who informed you of it after the fire? A. It was simply 
hearsay. Q. When the Fitzgerald mortgage was first created and certain 
policies were made payable to Fitzgerald, who had those policies of Insurance 
at that tinie? A. We had. Q. What was done with them? A. Mr. Carroll 
came to our office and stated that a mortgage had been placed on the property, 
and he wanted the policies to take over to the attorney's office representing 
the mortgagee. Q. Did he get them? A. He got them. Q. And took them 
over himself, did he? A. Yes, sir. Q. How many policies did he take — part 
of them, or ail of them? A. Ail of them. Q. Did any of them afterwards 
corne back to you? A. Yes, sir. Q. Who brought them back? A. Mr. Carroll. 
Q. Those policies, What became of them after that? A. A number of them 
were made loss if any payable according to an indorsement furnished to us 
by Mr. Carroll, and the others were kept by us, and they were sent to Mr. Wil- 
son Fitzgerald or his représentative. Q. The ones that had the indorsement, 
loss,! if any, payable to Wilson Fitzgerald, were sent to him or his attorney? 
A. Yes, sir. Q. By whoni? A. By us. Q. And the others, that were brought 
back by Mr. Carroll, that did not hâve that indorsement on, what svas done 
with them? A. They were kept by us. Q. When policies, which were thus 
made payable to Wilson Fitzgerald, the mortgagee. in the way that has been 
stated, were renewed, what would be done with those renewed policies? A. 
We sent them to Mr. Fitzgerald, or his nephew, I believe." 

And the testimony of the other défendant, William Bergan, was the 
following: 

"Q. When did you first learn of the existence of the Wilson Fitzgerald mort- 
gage? A. About the time, or shortly after it was created, or spoken of. I 
do not know how long ago that was, but about the time. Q. From whom did 
you learn it? A. I think it was through Mr. Carroll, who told us that such a 
mortgage was created, and it was necessary to hâve the policies so indorsed. 
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Through Mr. Carroll. Q. Did he say what that mortgage covered? A. I can- 
not positively say. I presumed at the time it was on the buildings and ma- 
chinery. Q. Did you know of the sending of the policies over to Mr. Fitz- 
gerald, or his counsel, for the purpose of having the indorsement of the loss 
payable on them? A. Yes, sir, Mr. Snyder attended to that. Q. Were you 
présent when Mr. Oarroll called in regard to that? A. Yes, sir. Q. Who took 
the policies avvay? A. Mr. Carroll. Q. Were you présent when they were 
brought back — the ones that were not kept by Mr. Fitzgerald, I mean? Were 
you présent when they were brought back? A. I cannot say. Q. Do you bave 
Personal knowledge as to who brought them back? A. Mr. Carroll." 

Thèse policies do not prohibit the usual real estate mortgage ; they 
only forbid a chattel mortgage. John M. Carroll had informed them 
that he had placed a mortgage on the "place" or on the "entire plant" 
or on "the property" at Camden. Contrary to the allégation contained 
in the statement that plaintiff was acting "on the sole advice of the 
défendants" (in support of which averment there is no évidence what- 
ever), it appears from the testimony of the three witnesses above set 
out that the plaintiff created the mortgage and then gave the défend- 
ants the information that it placed a mortgage on the "place" or on 
the "entire plant" or on the "property" at Camden. The agents were 
not présent at the création of the mortgage, and knew nothing of it 
until Carroll called on them to get the policies to hâve them deliv- 
ered to the mortgagee as collatéral security, and at that time he in- 
formed them the first mortgage had been executed. A number of 
thèse policies were subsequently sent to the attorney of Wilson Fitz- 
gerald, and when returned Carroll requested défendants to indorse 
some of them, "Loss or damage if any on buildings and machinery 
under this policy shall be payable to Wilson Fitzgerald, mortgagee, 
as interest may appear," etc. The défendants retained those which 
were not so indorsed, and sent the indorsed policies to Fitzgerald's 
attorney. Subsequently, the défendants were informed by Carroll 
that a second mortgage, "same as the first," had been placed, and 
that the "mortgagee did not want any policies." Thus it will be seen 
that what Carroll told the défendants when he called for the policies, 
and what they could learn from the circumstances of their indorse- 
ment and acceptance as collatéral by a mortgagee and his attorney, 
was the only information they had as to the existence and kind of 
mortgage, and it is urged this is sufficient to warrant the inference 
that the défendants were fully informed they were chattel mortgages 
within the prohibition of the policies, and, being so informed, it was 
their duty, when renewing thèse policies, to hâve obtained the permis- 
sion of the insurance companies to continue the existence of the chat- 
tel mortgage. 

As I now view the testimony of Carroll and the circumstances of 
his informing the défendants of the existence of the mortgages, they 
were warranted in concluding that a renewal of the policies, in the 
form theretofore secured, would be a compliance with their duty as 
agents under their instructions. Carroll did not call on them for in- 
formation, or to know what he might do under the policies. He called 
to get the policies for his purpose, about which he had not consulted 
the défendants, and merely told them what he wanted to do with the 
policies ; that is, he wanted them for collatéral for a mortgage he had 
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placed on the plant, and the mortgagee and his attorney, wlio created 
the mortgage, acceptéd and had them so indorsed. To'what other con- 
clusion would insurance brokers — not lawyers — come than that noth- 
. îng had been done by the plaintiff in the transaction contrary to the 
requirement of the policies? The policies permitted the exécution of 
a mortgage, and the man who leraned $50,000, togetber with his at- 
torney, took the policies as collatéral security. Ail this was done with- 
out consulting the agent, and after the mortgage was created they 
were simply told that a mortgage had been executed on the "place," 
on the "entire plant," or on the "property," and this information 
was 6imply given for the purpose of requiring them to produce the 
policies as collatéral, which they did, and found that they had been 
acceptéd by the mortgagee's lawyer. Could there be any other com- 
bination of facts and circumstances which would hâve more forcibly 
induced the défendants tobelieve that' the plaintiff was acting well 
within his rights under the policies? They naturally would feel sale 
in renewing the insurance, in the same form, and to hâve them in- 
dorsed, as theretofore, as collatéral for the Wilson Fitzgerald mort- 
gage. The renewed policies were acceptéd by the mortgagee, thereby 
a second time indicating his confidence in the policies as collatéral 
security for his mortgage, which subsequently turned out to be a 
chattel mortgage., 

The ; most plaintiff can claim is that the words "place," "plant," 
and "property" hâve several meanings, and that the défendants might 
hâve îearned the exact 'kind of mortgàges placed upon the property 
if they had gone to the records in Camden and made an examination. 
But was it not rathér the duty of the plaintiff to properly inform the 
défendants as to the nature of the mortgàges it executed? It was no 
more the défendants' duty to go to. Camden and examine the records 
as to the condition and kind of mortgàges than it would hâve been 
their dufy to go to the plant and examine minutely whether any One 
of the other numerous conditions had been violated, and, in view 
of the fact that subsequently the attorneys in the litigation differed as. 
to whether the mortgàges were chattel mortgàges or not, it would ap- 
pear that the défendants would hâve obtained very little useful in- 
formation by an examination of the record of the mortgage. But 
they were not required to do so. What was done by the plaintiff in 
regard to the mortgàges cannot be tortured into information that a 
chattel mortgage had been placed upon the property, and in the ab- 
sence of such information, with the knowledge that the former policies 
of the same. kind were acceptéd and approved as valid by the mort- 
gagee and his attorney, they had a right to assume that the plain- 
tiff was acting within his right in this regard. The défendants were 
not informed otherwise, and they proceeded with due diligence in 
law to secure "good insurance and at the best rate they could get." 
Ail thèse policies are standard policies, used by ail first-class com- 
panies, insuring property. in the states of New York, Pennsylvania, 
and New Jersey, and the clause against chattel mortgàges appears 
in ail of, them. It follows, then, that as the défendants were not in- 
formed by the plaintiff of the existence of a chattel mortgage, or any 
other fact tending to invalidate the policies, they (the défendants) were 
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justified in assuming that the same condition as to the property ex- 
isted at the time of the renewal, and that the acceptance of standard 
policies in the renewal, of a similar kind, would be entirely proper. 
They were acting, in our judgment, in accordance with the require- 
ments of faithful and careful brokers in thus renewing this insur- 
ance, unless, in law, they were required to go farther and inquire for 
themselves whether or not the insured had done anything which would 
make a renewal of the insurance, in the form as theretofore, invalid, 
and to post the insured as to the conditions in the policies, whether 
requested to do so or not. The duty of the agent is correctly stated 
in 22 Cyc. p. 1448: 

"As between the insured and his own agent or broker authorized by bim to 
procure insurance, there is the usual obligation on the part of the latter to 
carry out the instructions given him and faithfully discharge the trust im- 
posed in him, and ne may become liable in damages for breach of duty. If 
he is instructed to procure spécifie insurance and fails to do so, ne is liable to 
his principal for the damage suffered by reason of the want of such insurance ; 
and a gênerai undertaking to keep the property of the principal insured will 
render the agent liable for négligence in not securing or renewing insurance 
on the property. In either case the liability of the agent with respect to a 
loss is that which would hâve f allen upon the company had the insurance been 
effected as contemplated ; any négligence or wrongful act of the agent defeat- 
ing in .whole or in part the insurance which he is directed to secure or main- 
tain will render him liable to his principal for resulting loss, and such agent 
is also liable if he places the insurance in companies not authorized by law 
to do business in the state, the policies being void on that account." 

This summary of the law as to the responsibility of the broker to 
his principal, so far as it goes, is fully sustained by the cases cited, 
and they go no further than to require that the agent shall carry out 
the instructions given him and faithfully discharge the trust imposed 
in him, and, if he be instructed to procure spécifie insurance, he must 
do so, or, where there has been a gênerai undertaking to keep the 
property of the principal insured, the agent will be held liable if he 
neglects to renew the insurance on the property. The défendants 
hère had been the agents of the plaintif!* since 1893, and had therefore 
assumed a gênerai responsibility to keep the property of the principal 
insured by securing a renewal of the insurance f rom time to time ; 
but there is nothing in the above statement of the law which would 
indicate that the agent was to do other than faithfully carry out the 
instructions given him, which if done in accordance therewith, in se- 
curing and renewing the insurance, he has done his whole duty, and 
if the insured leaves his agent in ignorance and fails to keep him prop- 
erly informed as to the condition and use of the property and permits- 
him to secure a renewal of insurance, which may be afterwards avoid- 
ed by reason of some act of the insured, of which he fails to infornl 
his agent, he cannot afterwards hold the agent responsible. Of course, 
if the agent fails to carry out the instructions given him by his prin- 
cipal in any particular, or if he secures insurance in companies which 
subsequently turn out to be insolvent, or if the agent be put in pos- 
session of the necessary information and yet negligently secures in- 
valid policies, or if the agent, either voluntarily or upon request made 
by the insured, erroneously informs the insured of the conditions of 
the policies, he will be held in law to be négligent in the performance 
1G8 F.— 24 
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of his duty as agent, and responsible for any loss that may resuit 
to the insured by reason of the invalidity of the insurance. 

No case has been brought to the attention of the court in which the 
agent has been held responsible for a failure to collect on policies pro- 
cured by the latter in obédience to instructions, but in ail of them there 
was something more in order to make the agent liable — some wrong- 
ful act on his part. In Kaw Brick Co. v. Hogsett, 73 Mo. App. 43&, 
the agent secured insurance in an insolvent company. In Baxter v. 
Jones, 6 Ontario Law R. 360, the agent undertook to hâve additional 
policies placed on the plaintiff s property, and to notify the companies 
already holding policies of this additional insurance, and failed to 
give the notice. In Landusky v. Bierne, 80 App. Div. (N. Y.) 272, 
80 N. Y. Supp. 238, the agent was instructed to secure a "good policy 
in a very good company," enforceable in New York or Pennsylvania, 
which the agent failed to do. In Park v. Hamond, 4 Campbell, 344, 
there was a failure to follow instructions and secure insurance from 
Malaga and Gibraltar to Dublin, the agent having only secured it from 
Gibraltar to Dublin. He was held liable for his failure to cover the 
goods loaded at Malaga. In French v. Reed, 6 Bin. (Pa.) 308, the 
agent was to secure insurance from Philadelphia to Santiago and 
two ports on the island, and secured the insurance to one port only. 
In Milliken v. Woodward, 64 N. J. Law, 444, 45 Atl. 796, the agent 
informed of ail the facts misstated the ownership, and was held liable. 
In Kroeger v. Pitcairn, 101 Pa. 311, 47 Am. Rep. 718, the broker 
was held liable where he erroneously told the insured that the con- 
ditions in the policies forbidding the keeping of kérosène oil applied 
only to more than one barrel. And so through ail the cases where 
the question has arisen, the agent or broker has been held liable only 
where he has either omitted to follow out the instructions of his 
principal, or assumed to inform his principal, either voluntarily or by 
request, of the conditions in the policy, and misled the principal by 
giving him erroneous instructions. 

The défendants had undertaken generally to keep the property of 
the plaintiff insured, and they had done so from 1893, the time when 
they had assumed this responsibility. Before the final renewal the 
principal had directed the défendants to secure "good insurance and 
at the very best rate they, could get." No further or différent direc- 
tions were given them, and thèse were faithfully carried out. They 
were not informed of any facts or circumstances existing at the time 
of the final renewal which would require insurance containing différ- 
ent conditions than those contained in the policies preceding, but, up- 
on the other hand, the actions ofthe président of the plaintiff com- 
pany, the facts and circumstances surrounding the mortgage trans- 
action, ail tended, so far as that matter was concerned, to persuade 
the défendants to believe that nothing had been done to require a dif- 
férent form of policy, and they were therefore justified in acting as 
they did. 

We conclude that the case was submitted to the jury on the er- 
roneous statement of the duty of the agent to the principal, and that 
there was no évidence ofrered to establish the alleged négligence on 
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the part of the défendants. Judgment must therefore be entered in 
their favor. The order of the court, therefore, is that judgment be 
entered, on the défendants' motion, in their favor, notwithstanding 
the verdict. 



THE PAWNEE 

THE EDGAR F. LUCKENBACH. 

(District Court, S. D. New York. March 16, 1909.) 

Collision (§§ 7, 93*)— Between Tug and Steamer— Stabboabd Hand Rdle. 
A tug bound from Jersey City to Atlantic avenue, Brooklyn, was struck 
on her port side by a steamer bound to sea from her pier on the Man- 
hattan side of the East River. The vessels were on crossing courses, the 
tug being the privileged and the steamer the burdened vessel. The steam- 
er sought to excuse herself (1) because she had a right to expect that the 
tug would turn into the East River, and (2) because she was entitled under 
inspectors' rule 9 to adopt a two-whlstle course and ,pass ahead. Both 
contentions rejected, the flrst because a starboard hand situation existed 
whlch was not changed by signais, and the second because the rule was 
invalid as being répugnant to the starboard hand rule. 

[Ed. Note.— For other cases, see Collision, Dec. Dig. §§ 7, 93.* 
Signais of meeting vessels, see note to The New York, 30 C. C. A. 630.] 
(Syllabus by the Judge.) 

Wallace, Butler & Brown and Peter S. Carter (Archibald G. Thach- 
er, Advocate), for the Luckenbach. 

Wheeler, Cortis & Haight (Charles S. Haight and John W. Griffin, 
Advocates), for the Pawnee. 

ADAMS, District Judge. The first of the above entitled actions 
was brought by Edgar F. Luckenbach et al., as owners, etc., of the 
steamtug Edgar F. Luckenbach against the steamship Pawnee to 
recover the damages, said to be $50,000, sustained through a col- 
lision of those vessels in the waters between Governor's Island and the 
Battery, on the 28th of January, 1908. The libel allèges that the 
Luckenbach was proceeding from Port Liberty, in the vicinity of 
Communipaw, New Jersey, about 7 :15 P. M., bound for Atlantic 
Basin, and when the tug was off the entrance to the channel between 
the said places, the green light and the masthead light of the Pawnee 
were about a point and a half off the port bow of the tug and ap- 
proaching her on a crossing course, about half a mile distant, while the 
tug was exhibiting her red side light and masthead light to the 
steamer; that thereupon the tug blew a single blast, to indicate that 
she would continue as the privileged vessel across the course of the 
steamer and to aid in the said manœuvre, the wheel of the tug was 
ported somewhat in order to direct her course further to starboard; 
that no reply was received and the master of the tug was about to give 
a second blast when a cross signal of two whistles was given by the 
Pawnee ; that immediately upon receiving this cross signal, the mas- 
ter of the tug gave bells to the engine room to stop and reverse her 
engines at full speed and at the same time she gave a signal of three 

•For other cases Bee same topic & J ncmeee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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bîasts to inform thé Pawnee that her engines were reversing; that 
no further whistles were received by the tug until the collision oc- 
curred, when the steamer Pawnee blew danger blasts; that in spite 
of the tug's signais the Pawnee did not slacken her speed or keep 
out of the way, but kept on, with the resuit that her stem struck the 
port side of the tug about 1,5 feet from her bow, swinging the bow 
of the tug around to the westward, causing her to sink in a few min • 
utes and drown one of the members of her crew; that the collisior 
occurred about 7:30 P.M.; that the night was clear, the tide about 
high water and there was a light wind. The libellants further al- 
lège that the collision was solely caused by faults of the Pawnee and 
that she, ialthough haying the tug on her own starboard side, did not 
keep out of the way as. she should hâve done by passing under the 
stern of the tug; in that the Pawnee did not keep out of the way by 
slacking r her s^eèd Or stopping and reversing in time to avoid the 
collusion;., in that the Pawnee did not answer the tug's signal of, one 
blastbut on the contrary crossed said signal by blowing two whistles; 
in that the Pawnee did not maintain a sufficient lookout; in that the 
Pawnee starboarded 1 liëir helhi and directed her course to port across 
the .coursé of the tug ' bef 6re' receiving an assent to her said cross 
signal; in that the Pawnee attempïed to cross the course of the tug 
before obtaining the- latter's consent to such manœuvre ; in that the 
Pawttge. ;proceeded at an ; excessive , and dangerous rate of speed; in 
that the Pawnee did not sufficiently port her helm and pass the tug 
port to port) and, if necessary, for the safe accomplishment of such 
manœuvre slow, stop or reverse her engines. 

The answer of the Pawnee admits the collision at about the time 
stated iri thelibel, dénies many of the other allégations and allèges 
the true fa'cts thereof to hâve been that about 7:20 P. M. the Pawnee 
léf t pier, '22 Ëast River bouhd for séa on a regular voyage to Phila- 
delphia,' ha'ving her captàin, first officer and a quarter master in the 
pilot house and a compétent lookout stationed f orward ; that the tide 
was ebb, the hight dark and a light breeze wâs blowing; that the 
Pawnee proceeded slbwly down the East River and then ported to 
pass between thé Battery ] and Governor's Island and when in the 
vicinity of South Ferry and on a course about W. by S., the Pawnee 
sighted ori her starboard bow, a red light which àfterwards proved to 
belong to one of the Brooklyn Annex ferry boats of the Pennsylvania 
Railroadj that said ferry boat rounded the Battery under a star- 
board hand wheel, opened tip her green light and passed the Pawnee 
starboard to starboard; that about the time the ferry boat passed, 
those in charge of the Pawnee sighted a red light and a white mast- 
head light, which afferwards proved to belong to the tug Edgar F. 
Ivuckenbach ; that said Hghts when sighted were on the starboard bow 
of the Pawnee, and about a half of a mile distant; that the master 
of the Pawnee belieying ,he had room to cross the tug's bow without 
ïnvolving' risk of collision, promptly blew a signal of two whistles 
to the Luékëribach,' to which signal, however, no answer was re'turned; 
that not çohsiclering it wisè tô proceed without receiving an answer- 
ing signal from the tug, the master of the Pawnee stopped and backed 
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her engines and blew a signal of three whistles to indicate that her en- 
gines were going astern; that when sighted from the Pawnee, the 
Luckenbach was going ahead and she continued tq approach with no 
apparent change of course or speed; that when the vessels were in 
dangerous proximity, the Luckenbach blew a signal of two whistles, 
followed by a single faint and short blast, but she continued to come 
ahead, and her stem had crossed the stem of the Pawnee about twenty 
feet when the vessels came together; that under her reversed engines, 
the speed of the Pawnee had been reduced to about two knots an 
hour, but the force of the blow was sufficient to open a hole in the 
port side of the Luckenbach as a resuit of which she shortly sank. 
It is further alleged that the collision was not due to any fault or lack 
of précaution on the part of the Pawnee but was wholly due to the 
fault or négligence on the part of the Luckenbach in that she did not 
answer or act upon the Pawnee's signal of two whistles ; in that she. 
did not indicate her owri course to; the Pawnee ; in that she did not 
slow, stop or back in time to avoid collision; in that she did not 
recognize that the Pawnee was bound for sea and navigate accord- 
ingly; in that she did not starboard her helm and pass the Pawnee 
starboard to starboard; in that she did not port her helm after the 
Pawnee blew her signal of three whistles indicating that she was back- 
ihg, and in that she had no proper lookout. 

.The second action was brought by the owner of the Pawnee to ré- 
cover the damages suffered by her in the collision, said to amount to 
$6,000. In the pleadings, the statements of fact respecting the pro- 
ceedings of the two vessels and the allégations of fault are practically 
the same as the f oregoing. 

The Luckenbach was a steel tug about 120 feet long and the Paw- 
nee was a coastwise freighter about 265 feet long. The weâther was 
clear. It was high water slack in the North River and the first of the 
ebb in the East River. There was very little current at the point of 
collision. 

The testimony is quite voluminous and, in effect, sustains the dif- 
férent allégations of each party. Apart from some minor détails, the 
çontroversy of fact is not great, excepting with respect to signais 
which will be discussed hereafter. The vessels were proceeding as re- 
spectively alleged and collision occurred a little more than half way 
from the eastern end of the Battery wall toward Castle William and 
about on a line between those places, by the Pawnee striking the 
Luckenbach as the latter claims. The Pawnee bound to sea, doubtless 
expected that the Luckenbach was going into the East River and, 
acting on that theory, attempted to pass her starboard to starboard, 
but the Luckenbach was not bound into the East River but going to a 
point on the Brooklyn shore which rendered a course on her part such 
as would necessitate a passing port to port. 

The tug was apparently the privileged vessel under the starboard 
hand rule, and can not be considered,in the absence of signais indi- 
cating an intention to pass starboard to' starboard, as governed by the 
rule which often applies when vessels are turning a bend and neces- 
sarily showing lights and bearings which indicate différent courses 
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frofn those actually puirsued. The Victbry & The Plymothian, 168 U. 
S. 410, 418, 18 Sup. Ct. 149, 43 L. Ed. 519. Hère was undoubtedly 
a starboard hand situation (see The New York Central No. 2 [D. C] 
132 Fed. 167), because while there was a turn, there was ample room 
for ordinary navigation and no signais indicating another method of 
navigation were given. The Pawnee sought to establish a two whistle 
course, but nothing of the kind was contemplated by the tug. On the 
contrary, her theory was that she was the privileged vessel and en- 
titled to the right of way. Her signais were in conformity with such 
theory, and while there is some conflict about the time of giving of 
signais, there is no contention on the part of the Pawnee that the tug 
agreed to navigate starboard to starboard. In the absence of an agree- 
ment to deviate from the ordinary method of passing, the Pawnee 
seeks to establish such a right on her part by the provisions of Rule 
9 of the Board of United States Supervising Inspectors, made Feb- 
ruary 13, 1907, and approved by the Secretary of Commerce and La- 
bor, February 25, 1907. That rule provides : 

"Rule IX. When two steamers are approaching each other at right angles or 1 
oblique] y, other than when one steamer iS overtaking another, so that the 
steamer having the other on her own starboard hand side may cross the bow 
of the other without involving risk of collision, the steamer having the other 
on her own starboard side may cross the bow of the other. If the steamers 
are witlfin half a mile of each other the steamer having the other on her 
own starboard side shall glve, as a signal of her intention to cross the bow of 
the other, two ! short and distinct blasts of her whistle, which, if assented to, 
the other steamer shall promptly answer by two similar blasts of her whistle, 
when the steamer having the other on her own starboard bow may cross the 
bow of the other, in which case the steamer having the other on her own port 
side shall keep out of the way of the other. If, howevev, the steamer having 
the other on her own port side deems it dangerous for the other steamer to 
cross her bow, she shall sound the danger signal, in which case both steamers 
shall be stopped, and backed if necessary, until signais for passing with safe- 
ty are made, answered, and understood." 

It will be seen that this. rule has a very serious effect upon the pro- 
visions of the starboard hand rule which provide : 

"Art. 19. When two steam-vessels are crossing, so as to in volve risk of col- 
lision, the vessel which has the other on her own starboard side shall keep 
out of the way of the other." 

The accompânying rules are : 

"Art. 21. Where, by any of thèse rules, one of the two vessels is to keep 
out of the way, the other shall keep her course and speed. 

"Art. 22. Every vessel which is directed by thèse rules to keep out of the 
way of another vessel shall, if the circumstances of the case admit, avoid cross- 
ing ahead of the other." 

The starboard hand rule is not to be lightly set aside. In The John 
King, 49 Fed. 469, 473, 1 C. C. A. 319, 322, having the rule under 
considération, the Court of Appeals said: 

" * * * The inspectors can not lawfully require the other steamer to as- 
sent to a departure from the statute in cases covered by the rules of naviga- 
tion as enacted by congress, and the inspectors' rules are not to be construed 
as meaning to do so." 
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In The George S. Schultz, 84 Fed. 508, 28 C. C. A. 476, the same 
court said: 

" * * * That is true enough, but she is in fault if she does not navigate 
in accordance with the régulations governing the movements of vessels thus 
placed. Kule 19 of section 4233 of the United States Revised Statutes (U. S. 
Comp. St. p. 2898) provides: 'If two vessels under steam are crossing so as 
to involve risk of collision, the, vessel which has the other on lier own star- 
board side shall keep out. of the way of the other.' That rule has since its 
first enactnient been in full force in harbors, rivers, and inland waters. The 
acts of Mareh 3, 1885 (24 Stat. 441. c. 354), and August 19, 1890 (20 Stat. 320, 
c. 802 [U. S. Comp. St. 1001, p. 28031), did not affect its application in such 
locality ; and the act of February 19, 1895 (28 Stat. 672, c. 102 [U. S. Comp. 
St. 1901, p. 28091). expressly re-enaeted it. Rule 23 of the same section (sec- 
tion 4233 [p. 2899]), equally applicable, provides that 'where, by rule * * * 
19, * * * one of two vessels shall keep out of the way, the other shail keep 
her course, subject to the qualifications of rule 24,' which provides for spécial 
circumstances. It might be supposed that, after ail the years which hâve 
elapsed since their passage, the application of thèse two rules would be the 
very A B C of practical navigation. The burdened vessel is to 'keep out of 
the way.' How it shall do so is not prescribed. It niay, of course, turn to 
starboard sufficiently to allow the privileged vessel to pass, and then proceed 
under the stem of that vessel. This is the path of safety. It may 'keep out 
of the way' by crossing the bows of the privileged vessel, but, in undertaking 
this maneuver, it is chargeable with the knowledge that the other vessel is 
by express rule required to keep her course. Unless, then, the burdened ves- 
sel has time and space thus to cross in safety without the help of the privi- 
leged vessel, prudent navigation would forbid her making such attempt. If 
she make the attempt and thereby brings about collision, she is in fault for 
not keeping out of the way of the privileged vessel. The inspectors' rules 
give her the opportunity of agreeing with the privileged vessel that this usual- 
ly risky maneuver shall be attempted, and that the privileged vessel will co- 
operate to that end. Such agreement would constitute a spécial cireumstance, 
withiu the meaning of rule 24. This agreement is ëffected when the burdened 
vessel's signal indicating an intention to cross in front of the privileged ves- 
sel is accepted by a corresponding signal from the privileged vessel. But the 
burdened vessel which without such agreement undertakes to navigate as if 
she had the privilège, and the other the burden, assumes ail responsibility 
for the conséquences resulting from such failure to conform to régulations. 
AH this has been explained in the opinions of the courts over and over again. 
It is sufficient hère to refer to the décision of this court in The John King, 1 
C. C. A. 319, 49 Fed. 409." 

The question was again discussed by the same court in The Cygnus, 
142 Fed. 85, 87, 73 C. C. A. 309, 311, where it was said: 

"Undoubtedly the unfortunate provision in the inspectors' rules about 'not 
crossing signais,' which — even before its formai enactnient in the amendment 
of 1899 (where it is restricted to vessels meeting end on) — was generally ac- 
cepted by pilots as what the board required, has withiu the expérience of this 
court, been proliflc of disaster. It operated to produce a belief amoug those 
pilots that by givhig the first signal they could relieve themselves of the bur- 
den which the rules of navigation imposed upon them. But it is, indeed, sur- 
prising to find that, in this harbor, 11 years after the décision in The John 
King, 49 Fed. 469, 1 C. C. A. 319, and four years after the décision in The 
George S. Schultz, 84 Fed. 508, 28 C. C. A. 476, an excursion boat, carrying 
sometimes thousands of people, is intrusted to the command of a man who 
does not know that the starboard-hand rule requires him to keep out of the 
way of the privileged vessel (which is itself to keep course and speed), unless 
both vessels hâve by timely interchange of signais affected an agreement to 
undertake to navigate otherwise than as the rule provides. The fault of the 
Cygnus was gross, and was undoubtedly the cause of the collision." 
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The supervising inspectors hâve no power to change in any way 
the rules made by congress. The provisions of the act of June 7, 
1897, authorized the inspecteurs to establish rules "not inconsistent 
with the provisions of this act" (Act June 7, 1897, c. 4, art. 31. § 2, 
30 Stat. 102 [U. S. Comp. St. 1901, p. 2884] ; 2 Supp. Rev. St. U. S. 
p. 626). The supervising inspectors were transferred to the Depart- 
ment of Commerce and Labor by Act Feb. 14, 1903, 32 Stat. 825, c. 
552 (U. S. Comp. St. Supp. 1907, p. 84), but I find nothing that would 
give them any powers which they did not possess under the act of 
June 7, 1897, and previous acts. 

The Pawnee's brief states in this connection : 

"The old starboard-hand rule, which admitted of no exception, was often 
inconvénient, and at times dangerous. In navigating New York harbor it 
was not always feasible for a vessel to pass under the stern of another which 
was on her starboard hand. It was for the manifest purpose of overcoming 
this précise difficulty that rule 9 was introduced, and by that rule a vessel hav- 
ing another on her starboard hand was given the absolute right to blow a 
signal of two whistles, indicating her intention to cross the other's bow, under 
circumstances which, previously, would not hâve allowed such a signal. The 
new rule required that the vessel which previously had an absolute privilège 
must u'pon receiving such a signal, do one of two things promptly — either assent 
to the signal and take prompt measures to act in accordance with it, or im- 
mediately stop and reverse and blow danger whistles." 

Thus while the navigation was actually conducted upon the theory 
that the tug was bound, and would turn, into the East River, it is 
necessary to consider what the Pawnee's rights were under rule 9. 

It is there provided that the burdened steamer may cross the other's 
bow if it can be done without risk of collision. There is nothing new 
in that, because the old rule has been practically construed to permit 
such a crossing when not attended with risk. 

Within a half a mile of each other in nearly ail cases there is risk, 
as in this case, and the rule then provides that if the other agrées, the 
privileged vessel shall keep out of the way, and if she deems the cross- 
ing dangerous, she shall ; sound the danger signais and both shall 
.stop and back if necessary. Thus a new élément is brought into the 
starboard hand situation at the option of the burdened vessel, entirely 
changing the method of navigating. 

Inspectors' Rule 8 provided: 

"Rule "VIII. When two steamers are approaching each other at right angles 
or obliquely so as to involve risk of collision, other than when one steamer is 
overtaking another, the steamer which has the other on her own port side 
shall hold her course and speed ; and the steamer which lias the other on her 
own starboard side shall keep out of the way of the other by directing her 
course to starboard so as to cross the stern of the other steamer, or, if neces- 
sary to do so, slacken her speed or stop or reverse. The steamer having'the 
other on her own port bow shall blow one blast of her whistle as a signal of 
her intention to cross the bow of the other, holding her course and speed, 
which signal shall be promptly answered by the other steamer by one short 
blast of, her whistle as a signal of her intention to direct her course to star- 
board so as to cross the stern of the other steamer or otherwise keep clear. 

ïf f rom any cause whatever the conditions covered by this situation are 
such as to prevènt immédiate compliance with each other's signais, the mis- 
understanding or objection shall be at once made apparent by blowing the 
danger signal, and both steamers shall be stopped, and backed if necessary, 
until signais for passing with safety are made and understood." 
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This rule outlines the proper method of navigating in the starboard 
hand situation and any rule which is inconsistent with it, is of doubt- 
ful utility and apparently invalid. 

The starboard hand rule was recently (April 3, 1906) considered 
and applied in The John H. Starin (D. C.) 145 Fed. 723, affirmed 
(May 21, 1908, C. C. A.) 162 Fed. 146. In the affirming opinion, it 
was said: 

"Per Curiam. We ooncur with the district judge. The Starin was the privi- 
leged vessel, and as such was required to maintain her course and speed. She 
wholly failed to maintain her course. When the vessels sighted each other 
she was about 50 feet from the Tenth street buoy and a little on the Brook- 
lyn side of mid river, bound down to round the Battery for her berth on the 
North River. The collision took place about 100 feet off the line of the New 
York piers, a little below the Houston Street ferry. 

The Jamaica was the burdened vessel, and was required to keep out of the 
way of the Starin, and to avoid crossing ahead of her if the circumstances 
of the case admitted. Act June 7, 1897, c. 4, arts. 21, 22, 30 Stat. 101 (TJ. S. 
Comp. St. 1901, p. 2883). We are at a loss to see what circumstances there 
were which did not admit of her executing such manœuver. Instead of doing 
so, she persisted in crossing ahead, although as her own pilot testifies, three 
successive two blast whistles which she blew, indicating thereby a wish to 
navigate otherwise than in accord with article 22 (The George S. Schultz, 84 
Fed. 510, 28 C. C. A. 476; The New York, 86 Fed. 814, 30 O. C. A. 028), were 
each responded to with a single-blast whistle, which was a distinct refusai to 
enter into any agreenient to modify the requirements of the article. 

We do not agrée with her counsel in construing pilot rule 2 as allowing the 
burdened vessel to abrogate article 22. by blowing a signal which indicates an 
intention to cross ahead, when the circumstances of the case admit of her 
crossing behind. The latter part of the rule would seem to indicate that it 
was framed so as not to be in conflict with the articles, and, if it were, the 
articles, and not the rules, are of superior authority. The John King, 49 Fed. 
469, 1 C. C. A. 319." 

Rule 9 had not been promulgated at the time of the collision there 
involved and the case may be taken as the latest exposition in this 
district of the law under the old rules. 

After careful considération, and some hésitation, I conclude that 
rule 9 so far as it is in conflict with the starboard hand rule, as pre- 
viously construed and applied by the courts, is invalid. The situation 
involved hère is therefore governed by the old rule which made the 
tug the privileged vessel, and the Pawnee the burdened one. It was 
the latter's duty to avoid an attempt to cross ahead of the tug and the. 
making of such an attempt was a fault on the Pawnee's part to which 
the collision was due without doubt. 

There was évidence of other faults on the part of the Pawnee 
but in view of the foregoing détermination, it is unnecessary to pur- 
sue them. 

Many faults, apart from the failure to observe rule 9, hâve been 
urged against the tug, to which some attention should be given. There 
is an irreconcilable conflict in the testimony with respect to the signais. 
I think the prépondérance shows that the tug gave the first signal, 
a single blast, and that 20 or 30 seconds later, the Pawnee blew a sig- 
nal of two blasts, upon hearing which the Luckenbach immediately 
stopped and reversed her engines and blew a signal of three blasts. 
The engine movements of the tug had the effect of practically stopping 
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her headway. The Pawnee also stopped and reversed hef engines 
beforè the collision and about the time, possibly, gave a signal of three 
blasts, but she did not succeed in stopping her headway as is demon- 
strated by the wound in the side of the tug. There was a disinter- 
ested witness of the collision in the person of a Norwegian ship mas- 
ter, who happened to be on the Battery. This witness had had some 
practical expérience in navigation as quarter master and boatswain in 
Unes out of New York and a little as chief officer and master abroad. 
He seemed to be intelligent and impartial. He heard the tug blow 
her one whistle signal and said it sounded well. He heard no answer 
until about 15 seconds latèr when he heard a signal of two from the 
Pawnee. He Saw the collision and he thought the steamer was going 
at the rate of at least 3 or 4 miles, while if the tug was making any 
headway, it did not exceed a knot. His testimony to some extent 
corroborâtes that of those on the tug and has some weight in deter- 
mining the controversy on the disputed facts. The tug was not re- 
quired to answer the Pawnee's signal of two blasts with a similar 
signal. Her navigation was properly based upon the starboard hand 
rule and she correctly indicated her course thereunder. She stopped 
and backed as soon as she could reasonably be expectedto. She was 
not required to conform her navigation to that of the Pawnee. 

There is some difficulty with respect to the tug's lookout. She had 
one stationed in the pilot house. That was not a proper place for him 
but it appears that the absence of one from the deck forward was not 
a cause of, or contributory to, the collision. The case is similar to 
The New York Central No. 22 (D. C.) 124 Fed. 750, where a master 
in the wheel house was held a sufficient lookout as he was performing 
the duties of one, not being engaged in steering the vessel, in view of 
the culpable négligence of the other vessel. This was affirmed on ap- 
peal. 135 Fed. 1021, 68 C. C. A. 661. 

It is also charged against the tug that she was in fault for not 
carrying a range light. It does not appear how this would hâve af- 
fected the matter. In any event, carrying such a light is optional upon 
sea going vessels — article 2 (e) — which the tug was. 

The collision can be fully accounted for by the attempt of the Paw- 
nee to cross the bow of the tug and if I am correct in holding that 
rule 9 did not give her any right to make that effort, she should be 
held for the conséquences of the collision. 

Decree for Luckenbach et al., with an order of référence. Libel of 
Clyde Steamship Company dismissed. 
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J. M. GUFFEY PETROLEUM CO. v. COASTWISE TRANSPORTA- 
TION CO. 

COASTWISE TRANSPORTATION CO. v. J. M. GUFFEY PETRO- 
LEUM CO. 

(District Court, S. D. New York. December 8, 1908.) 

Shipping (§ 56*)— Bbeach of Charteb— Liabilities. 

The schooner William L. Douglas was chartered by the Coastwise 
Transportation Company to the Unique Shipping Company and the char- 
ter assigned by the latter to the J. M. Guffey Company. The fittings for 
carrying oil in bulk were to be furnished by the Shipping Company. Held 
that the proper fittings were not furnished by the charterer and that it 
was liable for the loss resulting from the vessel being taken from the 
Guffey Company by the owner. 

[Ed. Note. — For other cases, see Shipping, Cent Dig. § 126; Dec. Dig. § 
56.*] 

(Syllabus by the Judge.) 

Wing, Putnam & Burlingham, for the Guffey Company. 
Blodgett, Jones & Burnham ancl J. Parker Kirlin, for the Coastwise 
Company. 

ADAMS, District Judge. The first of the above entitled actions was 
brought by the J. M. Guffey Company to recover from the Coastwise 
Transportation Company the damages, said to amount to $80,000, 
caused by an alleged breach of charter of the schooner William L. 
Douglas, owned by the Coastwise Company, on August 23, 1907, in 
withdrawing the vessel from the service of the libellant. The cross 
action is to recover the damages caused the Coastwise Company by an 
alleged breach of the contract in refusing to continue the employment 
of the vessel and pay charter hire, amounting, it is alleged, to $100,- 
000. 

The charter in question was as follows : 

"New York, May 16th. 1906. 

It is this day mutually agreed between the Coastwise Transportation Com- 
pany, a corporation organized under the laws of the State of New Jersey, 
Owner of the Schooner 'William L. Douglas,' of about 3470 tons net register, 
hereinafter called Owner, and the Unique Shipping Company, a corporation 
organized under the laws of the state of New Jersey, hereinafter called Char- 
terer : 

That the said Owner agrées to let and said Charterer agrées to hire the said 
schooner for the terni of six months, commencing at noon on April 30th. Up- 
on the expiration of the Charter the vessel is to be re-delivered by the Char- 
terer (unless lost) at New York. 

The vessel is to be employed in carrying bulk oil from Port Arthur, Texas, 
or Sabine Pass, Texas, or any other safe port in the Gulf of Mexico, to New 
York, Philadelphia, Boston, or Baltimore, as Charterer may elect. Charterer 
is to fit out the vessel with wooden bulkheads so as to enable her to carry the 
cargo, and make any other altérations neceesary to fit the vessel for the trade. 

The Charterer is allowed to use the piping now in the vessel for loading 
and discharging cargo with the understanding that additions must be made to 
it at Charterer's expense. Charterer may use the two ballast pumps now in 
the vessel for pumping oil, but must fit them for this purpose and leave them 
in as good condition as when vessel was delivered, ail ordinary wear and tear 
excepted. 

*For other cases see same topic & § numeer ia Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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The Owner is to provide and pay for ail provisions, wages, shipping and dis- 
charging fées of the captain and crew, pay for the Insurance, of the vessel, al- 
so ail cabin, deck, englne-room and other necessary stores, and maintaln her 
in a thoronghly efficient state (with the exception of the cargo arrangements) 
durlng ;the service. .':,.:.. 

The Charterer is to provide and pay for ail coal, water, oil, port charges, 
pilotages and towages. 

The vessel is intended to be towed by a steamship or tugboat, Charterer sup- 
plying necessary hawser, Charterer has privilège to use as much of the ves- 
sel's chains as he desires as a spring for the hawser. The chain to be made 
fast in the same manner as when the vessel is at anchor. 

The Charterer shall pay for the use and hire of the said vessel Five thou- 
sand ($5,000.00) dollars; per calendar month, commencing from the day of 
her delivery as aforesaid, and to continue until her redelivery to the Owner 
(unless lbst). Payment of the said hire td be made in cash, in New York, at 
the end of each month, and in default of such payment or payments as herein 
specified, the Owner has the privilège of withdrawing the said vessel from the 
service of tho Charterer. 

The Owner agrées to remove the topmasts, ail unnecessary sails and ail 
other weight which can be dispensed with, Charterer to pay Three hundred 
($300.00) dollars for this work. It is understood that the Owner need not 
carry as large a crew as when the vessel is sailing, but he agrées to carry 
whatever engineer crew is required to properly handle the cargo. Cargo to 
be loaded and discharged day and night. 

The captain shall hoist sails whenever they can be used to advantage and 
render ajl possible assistance to the Charterer. If the Charterer shall hâve 
reason to be dissatistïed with the conduct of the captain, offlcers or crew the 
Owner shall, on receiving particulars of the complamt, promptly investigate 
the same and if necessary, make a change in the appointments. 

The Charterer has permission to appoint a super cargo if desired. He is to 
be furnishèd, free of charge, with cabin fare and accommodations. 

In the event of loss of tiihé from deficiency of men ofc stores, breakdowns, 
strandihg, flre, or damage, preventing the working of the vessel for more than 
24 running hours the payment of hire shall cease until she be again in effi- 
cient state to résume her service, but if the loss of time is due to breakdown 
of pumps or other oil flttings, or vessel should go aground in harbor or rivers, 
through no fault of the vessel, the loss of time shall be at Charterer's ex- 
pense. Should the vessel be driven into port or to anchor by stress of weath- 
er, said loss of time shall be at Charterer's risk and expense. 

At the expiration of six montbs the Charterer shall hâve the privilège of 
renewing this charter for the period of four years, ail the ternis and condi- 
tions to be the same except that the Charterer shall hâve the right to termi- 
nate said charter at any time upon giving thirty days notice of its intention so 
; to do. ■ '".' 

When the charter has expired, the Charterer agrées to remove ail bulk- 
heads, piping, and other things he has added to- the vessel, and properly clean 
the holds before re-delivering her. 

The acts of God, flre, ail dangers and accidents of seas, throughout this 
Charter Party, to be always mutually excepted. 

The Owner shall hâve a lien upon the cargo and ail sub-freights for any 
amounts due under this Charter. 

The Charterer has the option of carryihg gênerai cargo in either direction 
if he so desires. It is understood that the vessel may be loaded to 26 feet 
draught, but not deeper. Owner states that as now rigged she carries 6000 
tons of coal on this draught. 

This Charter Party is to take the place of the Charter Party dated April 
14th, 1S06, between the Coastwise Transportation Company and F. H. Weeks, 
Agent. 

This Charter Party shall be binding upon the Coastwise Transportation 
Company, its successors and assigns and upon the Unique Shipping Company,. 
its successors and assigns. Unique Shipping Co. 

[Seal] by F. H. Weeks, Président. 

Attest I. W. Millard, Secretary Coastwise Transportation ùo. 

[Seal] J. G. Crowley, Gen. Mag." 



J. M. GUFFEY PETROLEUM CO. V. COASTWISE TRANSP. CO. 381 

The charter was to continue in force until August 30, 1910, subject 
to a right on the part of the charterer to cancel at any time, upon 
giving 30 days' notice to the owner. The contract was assigned by 
the Unique Shipping Company to H. A. Phillips and by him to the 
Guffey Company. 

On August 23, 1907, the Guffey Company had the privilège of con- 
tinuing the use of the vessel for about two months over three years 
and it is upon such claim and one for the value of the fittings placed 
in the Douglas by the libellant, or its assignors, said to amount to 
$30,000, that the Guffey Company's demands for damages are based. 
The Coastwise Company's claim for damages is based upon the Guffey 
Company's breaches of the charter. 

The original charter of the vessel was not with the Guffey Company 
directly but that Company had the benefit of it and was using the vessel 
for its purposes. 

The Douglas was a six masted schooner, ail of steel, excepting her 
top masts, booms and gaffs. She was 266 feet long, on the water line, 
48 feet wide and had 30 feet depth of hold. When built she had a 
collision bulkhead forward and one aft, and in her center a deep tank, 
for carrying ballast, with a bulkhead at each end of it, and a center 
line bulkhead through her. She was built in Quincy, Massachusetts, 
and at first used for carrying coal and had a twenty year Al. rating. 
This rating she subsequently lost through the defective oil carrying 
arrangements which were placed in the vessel. 

Under the charter in suit, the vessel was delivered to the Unique 
Shipping Company, represented by F. H. Weeks, at the Morse Iron 
Works in Brooklyn, where wooden bulkheads were put in her and 
other interior arrangements made for the transportation of oil in 
bulk. After thèse fittings were installed, she proceeded to Port Arthur 
for a cargo of oil. Shortly after arrivai there water was admitted 
to her through the sea valves and she was thus tested with water to 
ascertain the efnciency of the fittings. It was then found that the 
fittings were not tight but permitted the water to run from the side 
of the vessel into which it had entered to the other side, notwithstand- 
ing the center bulkhead, causing her to list so badly that it was neces- 
sary to pump it out in order to straighten her up; then they washed 
her bulkheads with a water hose, giving them a thorough wetting 
down, then they pumped the water out and the next day started to 
load the cargo of oil. The bulkheads, however, leaked quite badly, 
the oil running from one tank to another, ail of the various new bulk- 
heads leaking but they finally succeeded in getting her loaded and she 
proceeded to sea, arriving in New York in due course. Some re- 
pairs were then made on the bulkheads at the Morse dock by caulking 
and the use of cément and she returned to Texas for another load, 
which she took notwithstanding that the leaks continued, but not to 
the same extent as on the previous loading. The vessel was arranged 
with expansion tanks built over the main tanks for the purposes of 
feeding and keeping them full. Thèse tanks, as we'll as the between 
decks leaked somewhat but not as badly as on the previous voyage. 
The vessel met with a hurricane going north in December, during 



382 168 FEDERAL REPORTER. 

which her fittings generally leaked very badly, the expansion tanks 
so that they would not hold the oil but allowed it to run into the be- 
tween decks, causing danger of the vessel capsizing if the pumps should 
for any reason cease to work. Upon reaching New York after tbi» 
expérience, she was taken to Shooter's Island and the fittings were 
again overhauled and repaired as far as possible in the limited time 
available. The vessel then went to sea and acted in practically the 
same manner as to her oil fittings. This time on her return she went 
to Philadelphia, and during the voyage she leaked so that upon ar- 
rivai she had about a foot in depth on her between decks, notwithstand- 
ing the continuai working of her pumps. It was said that the suction 
pipes were too small which served to account for the failure of the 
pumps to keep her free and larger suction pipes were put in. After 
that in fine weather they were able to keep the between decks free 
but had great difficulty in bad weather. Then the leakage came from 
the expansion tank and the sides of the vessel's fittings. Up to this 
time the vessel was not managed directly by the Guff ey Company but 
its agent, Mr. Taber, the manager of the company's marine depart- 
ment, had been on hand upon her return from Texas each time and 
the master had talked with him about the condition of the fittings and 
he went aboard of the vessel and saw its interior condition. The mas- 
ter told him that he did not consider the vessel fit to go to sea in her 
condition, considering either the safety of the vessel herself or the 
lives of those on board. Mr. Taber recognized the situation and said 
to the master that if she was permitted to remain in that condition, 
he should refuse to load her again at Port Arthur. She was, however, 
loaded again at that place and took another cargo on board, notwith- 
standing she was in practically the same condition as before, the oil 
running from the tank in which it was pumped into another not then 
intended to be filled, in sufficient quantifies to be heard plainly. The 
expansion tanks continued to be in a leaky condition and were filled 
to the depth of five feet, in conformity with orders, but the oil leaked 
out almost immediately. 

A Mr. Foley, at one time superintendent of the marine department 
of the Guffey Company, but not in its employ at the time of testifying, 
said that he knew the Douglas and had instructions from Pittsburgh, 
the home of the company, in December, 1906, that she had been taken 
over and received directions from Mr. Taber "to get her fixed up, the 
bulkheads tightened and to fix her in good condition"; that he went 
and inspectée! the vessel thoroughly with the captain and found "her 
generally bad ail over * * * several feet of oil in the between 
decks" and in response to a question about her expansion tank, said 
"she was leaking ail over, just like a sieve, ail over"; that he told 
Mr. Taber /'there was no use to spend money on her, to just plug 
along and do the best he could." 

The master testified that Mr. Foley "came down on New Year's 
Day and spent about ail day on the ship and went ail over her" and he, 
the master, told Mr. Foley : 

"I would recommend the expansion to be fixed entirely différent from what 
they were, that I didn't thlnk they were so you could keep oil in them at ail ; 
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and the wooden bulklieads to be made tight or to put in steel ones — it didn't 
make any différence to me, only to make the ship seaworthy." 

The master remained on the vessel until the 30th of June, 1907, and 
said that the repairs which were considered necessary vvere not made 
while he was on her, though some things, as putting in an oil pump, 
changing the smoke stack, putting rubber gaskets on No. 4 tank, were 
done, without any good effect, that "it was just as bad after it was 
done, if anything, worse" excepting the leak in the top of No. 4 tank 
was stopped. He further said that the No. 4 tank was the only one 
that was helped, that tank being absolutely tight as far as the top 
was concerned, but the other tanks were the same as before, and when 
loading they could hear oil running from one to the other; that the 
longer he was in her the "worse they got, they got so you couldn't 
keep oil in them at ail" and the bulkheads "gradually got worse ail 
the time"; that on her last trip the braces had fallen down and he 
had them hoisted out and thrown overboard. He further said that 
nothing was done to repair the wooden part of the vessel after the 
Guffey Company took charge of her. He left her on the 30th day 
of June and at that time did not consider her safe to carry bulk oil 
and said to Mr. Connolly, the New York Superintendent of the Guffey 
Company, that he considered her very unsafe, "in fact I didn't think 
she was fit to go to sea. I said if she ever goes to sea and gets in a bad 
gale of wind we are going to lose the vessel and drown everybody 
aboard," which was his judgment. He further said that he stopped 
going in her, for one reason, that he had a fever but "mostly on ac- 
count of the condition of the ship, I didn't never intend to go back 
on the ship as long as she was in the condition she was in, until she 
was repaired and made seaworthy I wasn't going into her." 

Captain McLean was succeeded in the command of the Douglas 
by Captain Arey, who had had a long sea expérience and had mas- 
ter's papers. He had acted as mate of the Douglas under Captain 
McLean after September, 1906. He joined just after she had been 
through the hurricane and found her in a very dilapidated condition 
from the efïects of that storm. She was then taken to Shooter's Island 
and the storm damage repaired and some work was done on the oil 
fittings but the leaks were not fully stopped and she leaked consider- 
ably on the ensuing trip. Arey continued as mate up to the lst of 
July, 1907. He said that some cernent was put in the bulkheads and 
that they ail leaked, as did the expansion tanks. Ail leaks grew worse 
as time went along. He further testified that she continued to become 
worse in condition until he finally concluded that he would not care 
to continue on the vessel unless her condition should be so improved 
that she would be actually seaworthy. 

Other members of the crew came to the same conclusion as the of- 
ficers and I think there can be no doubt that when, on August 23, 
1907, the Coastwise Company declined to continue her in the Guffey 
service, she could not be sent to sea without great hazard. From the 
first, it was found that the wooden bulkheads were not acting well 
and their defects increased with the passage of time, so that it was 
only a question as to when she would be lost in conséquence of her 
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condition with respect to the oil fittings or be retired from service, 
ùnless they should be properly refitted with iron or steel bulkheads 
and the necessary appurtenances. This had been recognized for some 
time by the officers of the Coastwise Company, and they had per- 
sistently urged the Guffey Company to make the change, which the 
latter refused to do, saying that the owner had chartered the vessel 
to the Unique Company "as a wooden bulkhead proposition" and the 
Guffey Company had so taken it and would not think of replacing the 
wooden bulkheads with steel ones. 

When the Coastwise Company was considering the question of with- 
drawing the vessel from the Guffey service, it called a survey upon the 
vessel,. which resulted in the f ollowing report : 

"New York, August 23rd, 1907. 
Ref : 6-m. Schr: 'William L. Douglas* 
3718-3470 tons, of Boston (Mass.) 
This is to certify that we, the undersigned Marine Surveyors did, on this 
date, at the request of Capt. A. Crowley, acting for and on behalf of the 
Owners, attend the above named vessel while lying afloat and moored at the 
J. M. Guffey Co.'s Pier, Bayonne (N. J.), to ascertain and report upon her fit- 
ness to proceed to sea and continue in the service of transporting oil in bulk 
without risk or danger to herself. 

That, after examination, the undersigned are of opinion that the wooden 
bulkheads and expansion trunks at présent fltted in said vessel are inefficient 
owing to the fact that it has been found impracticable to insure oil-tightness 
when fitting wooden bulkheads in direct contact with the sides of a vessel of 
those dimensions ; that the liquid cargo cannot therefore be controlled on ac- 
count of thé free passage it has from one cornpartment to another ; and that, 
to place her in a safe and seaworthy condition, suitable steel bulkheads, ex- 
pansion trunks &c, should be fltted, the deck strengthened and the vessel oth- 
erwise made ;oil-tight to enable her to continue in the particular trade in 
which she is now engaged. 

In view of the foregoing, the undersigned would recommend that said Schr: 
'Wm. L. Douglas' be not allowed to proceed to sea with a liquid cargo until 
the above recominendations hâve been satisfactorily carried out. 

Louis L. Berwind 
Chs. Niehen 
H. Wilkinson 

per J. J. Jones." 

ït will be seen that the question of the suitability of wooden bulk- 
heads was directly presented and the board found that the vessel was 
not fit to go to sea with bulkheads of that material but held that steel 
bulkheads should be substituted, thus presenting the very subject of 
dispute between the parties and determining in favor of the contention 
of the Coastwise Company. Of course the détermination is not in 
any way binding but while it is not so, it is somewhat persuasive, al- 
though the Guffey Company was not represented in the proceedings. 
It could, however, hâve had the matter presented to another board of 
survey, at which it could hâve had an opportunity of presenting its 
side of the question, if it deemed it advisable. 

The question presented then is what were the obligations of the 
parties to the contract quoted above. It is not questioned that the 
Guffey people, through their connection with the matter, the Unique 
Company having been in eff ect their agents throughout, controiied 
the matter from the beginning. 
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The vessel was ôriginally designed for and employed in carrying 
coal. In this contract there occurs the provision that the charterer is 
to employ the vessel in carrying bulk oil, and for the purpose, "is to 
fit out the vessel with wooden bulkheads so as to enable her to carry 
the cargo, and to make any other altérations to fit the vessel for the 
trade." It was provided also that the charterer should be allowed to 
use the piping already in the vessel for the trade she was to be engaged 
in with the understanding that additions should be made at its expense 
and ail fitted for oil carrying but should leave them at the expiration 
of the contract in as good condition as when delivered, ordinary wear 
and tear excepted. 

If the contract provided for steel instead of wooden bulkheads, tak- 
ing the condition of the vessel into considération, there can be no doubt 
that the attitude of the Coastwise Company would hâve beei» correct. 
To what extent does the fact that the contract provides that the char- 
terer should fit the vessel with wooden bulkheads change that conclu- 
sion? It does not appear that the situation which subsequently de- 
veloped was in considération by the parties when the agreement was 
made. I think it may be fairly assumed that they both thought that 
wooden bulkheads would answer the purpose. 

Mr. Weeks, called as a witness by the Coastwise Company, said 
that he negotiated the charter with the vessel's ovvners on behalf of 
himseîf and others, who subsequently became the Unique Shipping 
Company. This charter is the one quoted above. Mr. Weeks drew 
the contract, in which there were some changes made at the request 
of Mr. Crowley, who represented the Coastwise Company. The 
Unique Company, through Mr. Weeks, or under his direction, designed 
the wooden bulkheads. He said, on cross examination : 

"Q. You in fact intended thèse bulkheads to be absolutely oiltight, dld 
you not? A. I didn't expert them to be absolutely tight, no. 

Q. For the purpose of carrying oil with safety it is not neeessary that 
they should be strictly oiltight, is it? A. That is a matter of opinion. Most 
people say it is neeessary to hâve them absolutely tight. I specifled in my 
contract with the shipbuilder that he should make them absolutely tight. 

Q. Did you intend when this contract was made to bave them absolutely 
oiltight? A. Which contract? 

Q. The contract you made with the Coastwise Company, both the orig- 
inal one and the one of May ltith? A. I intended to hâve them practically 
tight. 

Q. What was meant by 'practically tight'? A. That is a pretty hard 
thing to tell. 

Q. You did not mean to hâve them actually tight? A. I intended to hâve 
them so there would be very little leakage. 

Q. That is, that the leakage would not be so great as to endanger the 
safety of the ship or to seriously impair the purpose for which she was 
designed? A. I didn't say that. 

Q. I ask you that? A. No. I intended to hâve them much better than 
that. 

Q. How tight did you intend to hâve them? A. I intended to hâve them 
almost absolutely tight. 

Q. What do you mean by 'almost'? A. That is pretty hard to tell. Some 
people would say a teacupful leaking through the bulkhead would corne 
wlthin that définition; others would say a barrel. 

Q. What did you mean? A. I didn't go into the subject with such great 
détail. 

168 F.— 25 
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: There ; cah îbe rio doùbtj I think, that the Unique Company was 
bound fo'ptit in the vessel such fittings, including bulkheads, as would 
enablè her to carry bulk oil saf ely. The wooden bulkheads, while never 
entirely satisfactory, and always suggesting the necessity for steel 
ones, were kept for a time in such order that the vessel was able to 
carry the oil. After she was turned over formally by the Unique Com- 
pany to the Guffey Company, very little was done to préserve her 
seaworthiness as to the fittings. The latter prof essed to hâve always 
been willing to make such repairs as thie: Coastwise Company should 
properly require. The latter was always complaining of the condition 
of the fittings and suggesting steel bulkheads, whichthe Guffey peo- 
ple declined to consider, but at the same time allowedthe wooden fit- 
tings to décline for want of repairs, sO that eventually, the vessel did 
become unseaworthy in the sensé that she was in an unsafé condition 
to navigàte when loaded. It seems to me that that stâte of affairs 
arose entirely through the neglect of the Guffey people. While per- 
haps they were not required to go to the expense of new bulkheads of 
steel, they were required, if they did hot deem that expédient, to keep 
the wooden ones in better condition, The Unique Company was able 
to do this for a time and probably the Guffey Company could and it 
should hâve done so, or attempted to, even if increasingly expensive. 
The attenipt to use wooden bulkheads arose from its mistake, or that 
of its predecessor, in which the Coastwise Company did not partici- 
pate beyond acquiescing. The Guffey Company was bound to keep 
the vessel in condition in the respects mentioned and instead of doing 
so evinced a disposition to continue her use while in a dangerous 
condition. AH the Coastwise Company asked at the end was that the 
vessel should be put in a safe condition 1 and in the absence of a fulfil- 
ment of this condition by the Guffey Company, the Coastwise Company 
was justified in refusing to take the further risk and in withdrawing 
her froin the service. 

The libel of the Guffey Company will be dismissed and a decree en- 
tered for the Coastwise Company, wîth an order of référence. 
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(District Court, S. D. New York. November 24, 1908.) 

SmppitoG (§ 141*) — Delat in Dischabging Cargo— Liability of Vessel. 
Delay in discharging cargo and conséquent damage. A gênerai strike 
of longshoremen in New York prevented the tlmely discharge of a ship- 
ment of onlons from Hull, Bngland. A strike clause in the bill of lading 
provided that the ship should not be responsible for strikes and stoppage 
of labor. Held that the clause constituted a défense. 

[Ed. Note. — For other cases, see Shipping, Dec. Dig. § 141.*] 

(Syllabus by the Judge.) 

Charles Caldwell, for libellants. 

Wing, Putnam & Burlingham, for respondent. 
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ADAMS, District Judge. This action was brought by W. N. White 
& Company against the steamship Toronto and the Wilson Steamship 
Company to recover the damages, said to amount to $2,600, caused by 
delay in the delivery in New York of 4,000 bags of onions, shipped 
from Hull, England, by John Seeds & Sons, on the said steamer on or 
about May 10, 1907, for delivery to the libellants, who were the owners 
and consignées thereof. The libel allèges, in substance, that when the 
onions were loaded on the steamer they were in a sound condition; 
that the bill of lading called for the delivery thereof in equally good 
order to the libellants in Boston or New York, according to the option 
of the libellants, who notified the steamship to deliver them in New 
York; that the steamer arrived in Boston on or about May 20, 1907, 
and instead of remaining there the usual time of three days, she re- 
mained upwards of eight days and there was no cause or necessity re- 
quiring her to remain there beyond the usual time ; that the steamer 
failed to proceed with due speed upon her voyage to New York and 
arrived late and instead of landing the onions at the regular and prop- 
er place, she proceeded to the Phcenix Pier in Hoboken and remained 
there for upwards of four days and that when she came to her usual 
place of discharge, the Wilson L,ine Pier at New York City, to land the 
onions, they had been damaged by the unusual and unnecessary length 
of time they had remained on the steamer, the usual voyage being 
sixteen days, and upwards of thirty days elapsed between the first sail- 
ing and delivery, whereby the alleged damages were caused. 

The answer admits the shipment and the notice with respect to de- 
livery in New York; that the steamer arrived in Boston May 25, 1907, 
and sailed thence to New York June 5, 1907, and proceeded to the 
Phcenix Line Pier at the foot of 7th Street, Hoboken, N. J., where she 
arrived June 6, 1907, and where she discharged most of her cargo and 
was ready and willing to discharge the ornons in question and would 
hâve done so had the libellants not demanded that they should be 
discharged in the Borough of Manhattan in the City of New York. 
The answer admits that after discharging cargo in Hoboken she pro- 
ceeded to pier 50, North River, Manhattan, where she discharged the 
onions and delivered them to the libellants who accepted the same and 
paid freight thereon. After some formai admissions and déniais, the 
answer stated : 

"Seventh. Fuxther answcring, the claimant allèges as follows: 
It is a British corporation, having its principal office in Hull, and is the 
owner of the steamship Toronto, which it employs in regular freight and 
passenger service between Hull and Boston and New York. The Toronto 
is a steel screw steamship 3949 tons net register, built in 1900, and hails 
from Hull. At the times mentioned in the libel, and particularly when she 
received on board the merchandise mentioned in the libel, she was tight, 
staunch, and seaworthy, and in ail respects well manned, equipped, supplied 
and fltted for the business in which she was engaged. 

In the month of May 1907, said steamship, then lying in the port of Hull 
and bound for Boston and "New York, loaded a gênerai cargo, including 4O0O 
bags of onions shipped by John Seeds & Sons. Bills of lading were duly 
issued for said onions, to which the claimant begs leave to refer and make 
a part of this its answer. By said bills of lading it was, among other things, 
agreed that said bags of onions should be delivered at the port of Boston, 
consignées to hâve the option of taking delivery in New York on givïng no- 
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tîcfe.to steamer's agents:, toefpre steamer"^' làrrivalat Bostoa. Sald bflls of 
lading.contained, among oi^er clauses, the following: ,,.;,,. 

'Ship ilôt respprisible for def ectivé marks on' bags or condition of contents.' 

'Riots, strikes, tumuïts, lookouts; stoppage o'i labour from whatever cause 
'' and. conséquent delays find lôss br damage b/ force or bfcherwise * * • 
excepted.' . r ,- ■ . 

. 'Weights, measur.es, contents, number, qùantity, qa.ality, and value un- 
known, Ship fi-ee ôf *' * '*' nreakage, corruption, decày, rain, spray, 
sweating, ïoss or damage J frôm stowage or contact with or' smell or evapora- 
: tion fe'om âny other goods/ ■' 

;, 'Witb, liberty in the eveat of the steamer putting backto port of loading, 
. or, Itito. any other port or place, or otherwjse.being prevented:(temporarily or 
' otherwise), from any cause, from commencing or proceeding or côhtihuing in 
the ordinàry course of her voyage, to pïoceed under sail, or in tow of any 
other Kessel, or in any other manner whieh the shipowner or those in .charge 
of thÊship shall thinkfit; and to ship and tranship the goods into any oth- 
er yessel for any purpose.' ... 

The Toronto sailed from Hitll with said merchandisé on board and pro- 
ceëded tô r Boston, where shè arrived on or about Saturday, May 2Sth, 1907. 
Before her arrivai in Boston her agents were notifled by the libellants that 
- they would take delivery of their consignments of onions in New York. On 
June 5th, >ip07, the Toronto sailed from Boston to New York, where she ar- 
rived oh', june 6th. At 'that time there was a strike of stevedores and long- 
shoremen in the port of New York and ail steamships had been generally 
delàyed in discharging and loading their cargoes and ail steamship piers were 
f uU pt .efirgo. Owing to the, strike the Toronto was unable to prpceed to her 
usual pier, No.: 50, North River, ail b.ertks at such pier beïng occupied and 
the pier itséif belng full of cargo. Accoi'dingly, she proceeded to the Phœ- 
nix Une Pier at thé foot of 7th' Street, Hoboken, and began the discharge 
of her New York cargo there.i Due notice 1 waS given to the libellants by the 
agents iQf,,the. Toronto, and: the steamship was ready and willing to discharge 
their c'opgignments at the , Phœnix Line Pier and mate delivery of her car- 
go there, but the libellants refused to accept the cargo there. although Ho- 
boken fs within the port ôf New York, and insisted that their consignments 
■ of onions, shçrald be delivefcëd in the Borôugh of Manhattan, New York City. 
Accordingly as soon as it, was possible for, the Toronto to discharge, the .rest 
of her ; New York cargo m Hoboken and a berth coule be obtainëd in New 
Yorlc' City,' the' Toropto proceeded from Hoboken to Pier 5,0, North River, and 
there dischaïged the libellants' onions and delivered the same hr the like 
order and condition in which they were receïved to the libellants or their 
assigns, who received and acçepted the same, giving clean receipts therefor, 
with the exception of certain minor notations, and paid freight thereon. 

It the' libellants' onions were' damaged at any time,. which the claimant 
dénies, sueft 1 damage was not due to any négligence on the part of the To- 
ronto; jôrivthis claimant which performed ail the ternis and conditions of 
the contract of shipment." 

The first serious dispute of fact is whether there was any delay in 
Boston. ; ' , ' 

The libellants daim that the Toronto, remained in Boston 6 to 8 
days longer than necessary and that she then deviated from her course 
and went to Hoboken where she remained 5 days more during which 
time thé damage to the onions was done. It was abundantly proved 
that the onions were seriously damaged when delivered in New York 
but it does not seem that such damage was attributable to the Boston 
(so called) delay. It was shown that the average time the steamer 
usually spends in Boston is about a week, sometimes the discharging 
and reloading there occupy 10 or 11 days. On this occasion she was 
there from May 25th to June 5th early in the morning. One of thèse 
days, May 30th, was a holiday, and it was not usual to work on Sun- 
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days. The period she remained there covered not only the holiday but 
two Sundays, May 26th and June 2nd. May 25th was occupied in pre- 
paring for discharge, in rigging tackle etc.; the next day was a Sun- 
day. She worked, dischargmg and loading, May 27th, 28th, 29th and 
31st. On June lst it was raining and the stevedores would not work. 
June 4th she worked till midnight. Therefore there were six working 
days while she was in port, during which time she was reasonabîy oc- 
cupied. According to the Custom House records she often used less 
time in Boston than she did on this occasion but that fact does not im- 
pose liabiîity on the vessel for damage to perishable cargo by delay, 
especially where it is shown that no time was unduly lost by the 
steamer. The libellants hâve practically admitted that no loss was 
suffered by reason of any delay in Boston. On the 14th of June, they 
wrote to the steamer's agents : 

"Had they (the onions) been landed last week, they would hâve been 
cleared ère this without any loss to anyone. I fear now there will be a 
serious loss to someoiie." 

On the oth of June, at 4 A. M., the Toronto sailed from Boston and 
arrived at the Phcenix pier in Hoboken June 6th at 11 A. M. She- re- 
mained there until June llth at 10 A. M., when she proceeded to pier 
50 North River, the regular Wilson L,ine pier, where the onions were 
duly delivered. In the ordinary course, the steamer would hâve pro- 
ceeded to and discharged at the New York pier. The reason she did 
not do so on this occasion was that there were labpr troubles existing 
at the time and the New York pier, in conséquence, was conjested with 
merchandise and vessels, hence it becanienecessary for her to go to 
Hoboken. 

The libellants contend that going to Hoboken was a déviation from 
the voyage contemplated by the bill of lading. It is contended by the 
claimant that Hoboken is legally within the port of New York, which 
receives some countenance from the language of the libel as follows : 

"I. That the libellants above named, W. N. White & Company purchased 
from John Seed & Son of Hull, England, 4000 bags of onions, which were 
shipped from * * * to be carried, transported and. delivered to libel- 
lants, wbo are the owners and consignées of said onions, at the port of 
New York or Boston, at libellants' option, and when the said onions were 
placed aboard the said Steamship; * * * and under the contract which 
js the bill of lading under winch said onions were shipped, the said onions 
were to be delivered in like good condition and order to the libellants at 
New York or Boston, according to the option of the libellants; and the 
libellants notified the said Steamship to deliver the same at the Port of New 
York." ' . ' 

It was testified by Mr. Von Schuckman, of the Hamburg- American 
I*ine : 

"By Mr. Burlingham: Q. (repeated). Are you able to state what is ineluded. 
as a rnatter of usage, among merehants within the port of New York, how 
extensive that is, in other words what it includes? A. AU places within 
the jurisdiction of the port of New York ; that includes Hoboken, Jersey 
City, Brooklyn, of course." 

This is confirmed by the testimony of the résident manager of the 
Holland America L,ine and by Mr. Pentz, one of the claimant's firm. 
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Mr. White, one of the libellants, admitted that such was the case 
"for fédéral purpctses." 

The fédéral statutes provide (Rev. St. U. S. p. 498 [U. S. Comp. St. 
1901, p. 1730] ) : 

"Section 2535. There shall be in the State of New York ten collection- 
districts, as follows: 

* • • * * • • * * * * • 

Second. The district of the City of New York; to comprise ail the wa- 
ters and shores of the State of New York, aud of the counties of Hudson 
and Bergen in the State of New Jersey, - not included in other districts; in 
which New York shall "be the port of entry. * * *" 

The limits of the port for delivery purposes hâve been discussed in 
Devato v. 823 Barrels of Plumbago (D. C.) 20 Fed. 510, where it was 
held that the légal limits of the port are such as are fixed by the United 
States and it is clearly recognized thereby that Brooklyn, for example, 
is ,a place for the proper delivery of New York cargoes as a part of 
that port. 

The conclusion to be derived from the foregoing is that the claim- 
ant's contention is at least plausible but the contract provided: 

"Consignées to hâve the option of taking delivery in New York on giv- 
ing notice to steamer's agents, before steamer's arrivai at Boston." 

Such notice was given and it seems that the libellants were entitled to 
require delivery in New York, especially as the market for onidns ex- 
isted there and not in Hoboken. The case, however, does not dépend 
upon this question for the détermination of the controversy involved, 
which really turns upon the question of a strike. 

Very full testimony was given by both sides upon that question, prin- 
cipally from railroad and steaniship agents. The agent of the New 
York Central and Hudson River Railroad Company said he knew its 
men were dissatisfied with the rate of wages they were receiving ; the 
agent of the Old Dominion Steamshïp Company said there were labor 
difficulties but that his Company had in the neighborhood of 300 long- 
shoremen in its employ in May and June ; the agent of the Pennsylvania 
Railroad Company said that their men went out on a strike May 6th 
and it was May llth "before we were normal" ; the agent of the Océan 
Steamship Company said that there was a gênerai strike among steam- 
ship and coast Unes in May and June; the Assistant Superintendent of 
the Atlantic Transport Xine said they suffered from the labor troubles 
during May and until the middle of June and they were on account of 
it obliged to send their steamers away practically empty. The fore- 
going witnesses were called by the libellants ; then the claimant called a 
number of witnesses on its behalf . The New York Manager bf the 
Holland America Line said there was a gênerai strike on from May 
3rd up to June loth of such a character that, referring to Hoboken, ail 
that they could do was to discharge the inward cargoes. "We were not 
able to load any outward cargo at ail because we did not hâve the prop- 
er mal working, ouf regular men being out on a strike ;" that as a rule 
they discharged their ships in about 2^ days and it took them ail the 
time they were in port, about 7 or 8 days, and the condition was the 
same with the North German Lloyd and Hamburg-American Line, 
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that the strike was agenejraj one alsp affecting New York; the agent 
of the Hamburg-American L,ine said the strike lasted 5 weeks and dur- 
ing that time they sent their ships back light; the Superintendent of 
the Anchor Line said there was a strike in May and June lasting from 
the 2nd or 3rd of May up to the 18th or 20th of June, during which 
they had to pick up strangers, and send their ships back light, owing to 
intimidation and threats notwithstanding police protection. Other wit- 
nesses testified to the same effect. 

VVhen the Toronto came into port it was found that she could not go 
to her regular pier because it was occupied by another vessel, detained 
there by the strike. The pier was congested with freight for the same 
reason. : The Wilson Line endeavored to get men to do work at the 
pier by advertising and otherwise but without success. There can be 
no doubt that a very serious strike existed, which was delaying the 
loading and discharging of ail océan steamers, and that the incidents? 
of the strike constituted sufficient reason for sending the steamer upon 
arrivai in the port of New York to Hoboken for discharge. The strike 
was also affecting that place; whether it would hâve prevented a dis- 
charge there does not appear because the libellants insisted upon having 
the steamer bring their goodstbNëw York City. As'suming that some 
damage was caused by going to Hoboken, the question is presented 
whether the strike was a sufficient excuse for the steamer's action. 

The contract of shipment, evidenced by the bill of lading, contained 
the following: 

"Ships not responsable for *' * * strikes, * * * stoppage of labor 
from whatever cause, and conséquent delays. * * *" 

The libellants urge that there was no strike but merely labor troubles, 
which could hâve been avoided by some increase in the pay of the 
stevedores. There was, however, a decided strike, that is, the steve- 
dors refused to work at the old wages. No doubt, experienced steve- 
dors could hâve been employed at the rate of wages they were striking 
for but even if it could be expected that vessel-owners should yield to 
the demands of workmen under the circumstances which prevailed 
hère, the language of the contract goes farther and seeks to exempt 
them from the effects of the stoppage of labor and conséquent delays. 
That there was a stoppage of labor is beyond question. It appears that 
the great majority, if not ail, the experienced stevedores refused to 
work at the old wages. Some of the transportation companies yielded 
to the demands, or compromised with the men, so that to them the in- 
convenience incident to the stoppage was but temporary. Others, how- 
ever, refused to yield and the strike continued for the greater part of 
the two months. The provisions of the contract, quoted above, were 
undoubtedly designed to cover a case of this kind and I am unable to 
see any reason why the vessel was not entitled to resort to the provi- 
sion for a défense. 

The libellants complain that the provision was printed in very 
small type, which is true. Agate was the size of this type and it was 
difficult to decipher. It did not stand out boldly as would be proper 
when a défense of the kind is relied upon, nevertheless it was there 
and with a fair amount of care could be seen. It is not like the case 
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of The Minnètorika (D. C.) 132 Fed. 52; affifrned 146 Fed. 509, 77 C. 
C. A. 217, where a provision in a passengér's ticket exempting the ves- 
sel from liability for thé loss of a passenger ? s effects by theft of the 
shipowner's servants, printed in the same kind of type, was declared 
invalid, it being shown there that it had not been read by the pâssenger. 
No such proof was made in this case. Whether, if it had appeared 
hère that the provision had not been read by the consignées, or their 
agents abroad, the same disposition would hâve been made of the mat- 
ter, it is not necessary to détermine; The presumption hère is that the 
provision was read and understood. 

It is also urged by the libellants that the Wilson L,ine did not fui- 
fil its duties under the Harter Act (Act Feb. 13, 1893, c. 105, 27 
Stat. 445 [U. S. Conip. St. 1901, p, 2946]), which providei that it 
shah-îlot be lawful for a transportihg vessel to insert in the bill of 
làding âny clause whereby it — 

"shall be relieved from liability froin loss. or damage arlsing from négli- 
gence, fault, or failure in properly loaçtin'g, stowage, * * * care, or prop- 
er delivery of any and ail lawful mérchandise comrnitted to its * * * 
charge. Any and ail words or clauses of ssuch import inserted in bills of 
ladjug * * .♦., shall be null and void and. of no eft'ect." 

No , authority has been called to my attention which would prevent 
a vessel from including the above quoted clause relating to strikes and 
làbor troubles in and among its lawful exceptions. The Harter Act 
has no eff ect upon the situation presented hère. This is not a case of 
négligence. 

The case of Blackstock v. The New York and Erie Railroad Com- 
pany, 20 N. ;Y. 48, 75 :Atti. Dec. 372, is cited by the libellants in sup- 
port of their contention ; that the strike\. clause was without eff ect àrid 
the carrier was responsible for the damages caused by a delay in 
transporting property which resulted from a strike. But it does not 
appear that there was any strike clause in that case. It was decid- 
ed on the ground that the delay was caused by the action of the 
employés in siiddenly and wrongfujly refusing to work. The same is 
in i effect true of other New York cases, where similar results were 
reached.. : .;.- 

A décision more in point is Aktieselskabet Shakespeare v. Ekman 
& Co., 18 Times. L. R. 605, decided by the English Court of Ap- 
peal in May, 1902. , Ihi-fchat case there was a gênerai strike of lighter- 
meii engaged in discharging vessels carrying the kind of cargo which 
the plaintifï's ship carried and such strike prevented the discharge. 
The report; of the case is as follows : 

"Décision of Bigh'am, 3. (17 Times L; R. 330), affirmed. • 
This was an àppeal by the plaintiffs from the judgmeût of Mr. Justice 
Bighani, ï'eported in 17 Times L. R. 330; The claim was for demurrage of 
the plaintiffs' ship the Shakespeare against the défendants, the charterers. 
By the charteivparty, which was dated J\ily 20, VM0, thé ship was to load 
in the Skelleftea district a cargo of deals, battens, and firewood, and pro- 
ceed therewith to one of the usual wood-docks in the River Thames as or- 
dered on arrivai at Gravesend. The cargo was to be discharged at the rate 
of not less than 18 fathoms per day of ordinary working days (Sundays and 
holidays excepted), ten days on demurrage over and above the lay-days at 
£8 per day; the lay-days to commence the day after the vessel was in a 
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herth in dock and ready to discharge. The charter-party provided that gên- 
erai strike of stevedores, lightermen, or dock labourers that might prevent 
the discharge of the cargo were always mutually excepted. The vessel was 
ordered to the Regent's Canal Dock, where she was berthed and ready to 
discharge on October 14. The lay-days began on October 15. The cargo con- 
sisted of 25(5 fathoms, which at the rate of 18 fathoms per day gave 15 lay- 
days. The discharge was flnished on November 9. and the plaintiffs claim- 
ed eight days' demurrage. The defence was that the discharge was prevent- 
ed by a 'gênerai strike' of lightermen, and that the défendants were, byrea- 
son of the clause in the charter-party, not liable for demurrage. The ques- 
tion was whether on the facts there was a 'gênerai strike' of lightermen 
which prevented the discharge within the meaning of the charter-party. 
The plaintiffs alleged that there was only a partial strike of lightermen. Mr. 
Justice Bigham came to the conclusion that there was a gênerai strike of 
the lightermen who would in the ordinary course be employed in the dis- 
charge of such a cargo as that carried by the vessel, and that this strike 
prevented the discharge. He, therefore, gave judgment for the défendants. 

Mr. D. Ç. Leck (Mr. J. A. Hamilton, K. C, with him) appeared for the 
plaintiffs; Mr. W. S. Robson, K. C, and Mr. Loehnis, for the défendants, 
were not called upon. 

The court dismissed the appeal. 

Lord Justice Vaughan Williams said that the first question was whether 
there was a 'gênerai strike' within the clause of the charter-party. He did 
not think that 'gênerai' was used in opposition to 'partial,' and, therefore, he 
did not think that it could be said that there was not a gênerai strike merely 
because sqme as distinguished from ail of the men were on strike. He thought 
that a strike was a gênerai strike if it was not what he would call a partic- 
ular strike. , By a particular strike he understood a strike either by an individual 
workman or by a particular bocly of workmen working for a particular master. 
But if there was a strike against ail the inasters, and if that strike was taken 
part in by the workmen irrespective of the masters for whom they were work- 
ing, that amounted to a gênerai strike. He did not intend to lay down any hard- 
and-fast définition of a gênerai strike. It was enough in the présent case to say 
that on the évidence hère it was plain that there was a gênerai strike among 
the lightermen in the port of London, and thèse particular men were called 
out in conséquence of that strike. It was quite true that the strike was not 
a strike of ail the lightermen. There was no strike amongst the coal lighter- 
men. There was, however, a strike of ail the lightermen who were engaged 
in this particular class of lishtering — namely, thnber lightering, and in con- 
séquence of that gênerai strike thèse men went out on strike, and the union 
would not allow other men to take their places. There was, therefore, a gên- 
erai strike. He also agreed that the strike prevented the discharge. 

Lord Justice Romer concurred, and said that the question was simply one 
of fact, and there was no question of principle involved. 

Lord Justice Mathew concurred." 

I conclude, not without some hésitation, that the strike and labor 
clause hère constituted a défense and that the libel should be dismissed. 
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THE MARS. 

(District Court, S. D. New York. December 2, 1908.) 

Collision (§ 61*)— Admiralty (| 34*)— Evidence— Lâches. 

Collision in the Providence River, Rhode Island, between the tows of 
the tug Little and the tng Mars in 1002. The Little exonerated and the 
Mars held because she was not navigating on the starboard side of the 
channel. The defence of lâches not sustained as the purchaser of the 

•For other cases see same topic & § numeee in Dec. & Ara. Digs. 1907 to date, & Rep'r Indexes 
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Mars receivèd a warrant}" bill of salé of the vessel aiid it appearing that 
the veridors were of financiai responslbillty, and further that they were 
in "fàct defendlug the vessèl in this action. 

LEd. Note.— For otlier cases, s'ee Collision, Dec. Dig. § 61 ;* Admiralty, 
Cent. Dig. §§316-321 ; Dec. Dig. § 34.*] 
(Syllabus by the Judge.) 

James J. Macklin, for libellants. 
Garpenter, Park & Symmers, for the Little. 
Aléxander & Ash, for the Mars. 

ADAMS, District Judge. This action was brought by Clinton 
Robinson and others, as owners of the barge I. Townsend Burden, 
against the steamtugs Little and Mars to recover the damages alleged 
to hâve been sustained by them through a collision between the Burden, 
in tow of the Little, with 3 other light barges on hawse'rs tandem, and 
the barge Forest Belle in tow on the port side of the tug Mars, àbout 
8 o'clock P. M., on the 23d of March, 1902, in the Providence River, 

' near Conimrcut Point. The Little was going down the river, bound 
f rom Providence to New York, and the Mars was going up the river, 

i proceeding to Providence. , The libel allèges that the léading barge 
in the Little 's tow was made fast to her by a hawser running from the 
Little, the Burden being the third barge in the tow ; that the tugs ex- 
changed signais of one whistle each bëfo're meeting and they attempted 

; to pass so close to each other on the port side that the Forest Belle 
struck the port bow of the barge Emma, thus bringing the Burden 
bnto the second barge, the Tice, and thé Emma, doing sërious damage, 

' estimated at $900, to the Burden. The allégations of fault against 
the Little are : (1) in that she f ailed to keep a proper lookout, (2) in 
that she did not give sufficient space in passing, (3) in that she did not 
sound alarm whistles ; and the Mars was in fault: (1) in not keëpirig 
a proper lookout, (2) in not.sounding alarm whistles, (3) in not keep- 
ing on the right hand side of the channel, (4) in not porting sufficiently, 
{5) in crowding the Little and her tow, and ( 6) in not reducing her 
speed, or'stopping and backing before the collision. 
The Little,' âfter some admissions and déniais, alleged: 

"Seventh: Further answering. upoii information and belief the claimants 
allège that on or about 5:30 P. M. on the 23d day of March, 1&02, the steam- 
tug 'R. B. Little,' \vell îuanned and equipped, left the port of Providence, R. 
I. : haviiig in tojv'the barge •Emma,' 'George S. Tice,' 'I. Townsend Burden' and 
'William H. McClave' bound for New York, ail light. The barges were made 
up in tandem fashion in the order above named. The barges were ail upon 
short hawsers and the régulation liifhts of the steamtug and ail the barges 
were in their proper places and brightly burning. At about 7:30 P. M. a few 
minutes af'ter passing Conimicilt Point Light, a steamtug was observed bound 
up towards Providence a little on the port bow of the 'Little.' At this time 
the steamtug 'Little' was in the western half of the channel and gave a signal 
of one blast to the approaching steamtug and received a reply of one blast of 
the approaching steamtug's whistle. The helm of the 'Little' was put to port, 
bringing her well over upon the right hand' or westerly side of the channel. 
The weather was clear. there was a light breeze from the southeast, tide about 
full'flood. ' The inaster of the 'Little' was in charge of her navigation; flrst 
a red light was observed upo'h the 'Mars' and three staff lights ; afterwards 
two'red lights and a gr'een light of the tug and also a green light of a barge 

*For other cases see sâme topio & § numbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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were observed. Those in charge of the navigation of the 'Little' had at flrst 
supposed that the approaching steamtug's tow was behind on a hawser until 
the steamtugs were close by each other. The 'Mars' and lier tow made fast 
to her port side passed the 'Little' and her tow port to port a safe distance 
away. The 'Mars' kept on apparently without any change of course. The 
port bow of the 'Forest Belle' came in collision with the port side of the 
'Emma' the 'Forest Belle's' port anchor catching the port rail of the 'Emma,' 
the anchor cliain upon the barge paying out, holding the 'Emma' fast. The 
'Forest .Belle' likewise with lier port bow also struçk the port side of the 
barge 'George S. Tice,' and upon information and belief the stem of the barge 
'I. Townsend Burden' struck the stern of the 'Tice,' the barge immediately 
ahead of her. That the collision occurred to the westvvard of the middle Une 
of the channel. After anchoring the 'Tice,' the 'I. Townsend Burden' and the 
'McClave,' the 'Emma' was towed back to Providence by the 'Little,' and the 
'Little' subsequently towed the three other barges to New York." 

It was further alleged by the Little that the collision was not pro- 
duced by any fault on her part but was due to the faults of the Mars : 
(1) In that the Mars was showing three staff lights while having the 
Forest Belle upon her own port side and no other vessels in tow; (2) 
in that the Mars failed to port her wheel after the exchange of the 
signais of one whistle; (3) in that the Mars failed to keep on the 
right hand side of the channel ; (4) in that the Mars failed to maintain 
a proper lookout, and (5) in that the Mars failed to stop and reverse. 

The Mars, after some déniais and admissions, alleged: 

"Sixth: On the 23d day of Mardi, 1902, the tug 'Mars' with the barge 
'Forest Belle,' deeply iadeu with a cargo of coal, in tow, was bound for Provi- 
dence, Rhode Island. On the eveuing of said day, after the tug and tow had 
entered Narragansett Bay, the 'Mars' picked up her tow, made the 'Forest 
Belle' fast alongside on the tug's port side, and with her tow thus adjusted 
continued on said voyage. The weather at the tirne was clear, wind light, 
tide flood, and the said tug and tow had their régulation lights ail set and 
brightly burning. The tug had a compétent master in coinmand, a good and 
sufficiént lookout, properly stationed, attending to duty, and was in every re- 
spect carefully and skillfully navigated. 

Seventh: As the 'Mars' was proceéding on her voyage as aforesaid, a tug, 
which afterward proved to be the 'B. B. Little,' with four light barges in tow 
on a hawser was made out off the starboard bow of the 'Mars,' showing her 
green and mast head lights, coming in the opposite direction. The 'Mars' and 
tow were then on the easterly or starboard side of the channel. Owing to the 
draft of the 'Forest Belle,' she and the tug were restricted in their navigation 
to the deep water in the channel, whereas the tow of the tug 'Little,' beiiig 
Hght had sufflciént water for safe navigation beyond the limits of the chan- 
nel. Some time after the 'Little' and tow had been observed by those in 
charge of the 'Mars', she blew a signal of one whistle to the 'Mars,' which the 
latter immediately answered with a signal of one whistle. Thereupon the 
wheels of the 'Mars' and her tow were put to port and said tug and tow there- 
by sheered to starboard. As the 'Little' did not sheer sufficiently to port, the 
'Mars' blew an alarm whistle and stopped and reversed and continued backing 
under f ull power until the vessels came together as hereinaf ter set forth. 

No reply was given by the 'Little' to the alarm whistles of the 'Mars,' and 
the tug 'Little' continuing at a high rate of speed, ran the first barge of her 
tow into collision with the 'Forest Belle,' striking the latter on her port bow 
and catching her anchor and also causing the second barge in her tow to 
strike the port bow of the 'Forest Belle.' At the time of the contact, the 
'Mars,' under the influence of her reversed engine, was lying at rest in the 
water as near to the easterly or starboard side of the channel as was safe 
and prudent, in view of the draft of herself and tow." 

The Mars further alleged that the collision was solely caused by 
faults on: the part of the Little and the Burden. As to the Little: (1) 
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In that' she did not hâve à compétent master in command, attending 
to duty; (2) in that she did not hâve a compétent lookout; (3), in that 
she had her tow on too long a. hawser; (4) in that she did not blow 
a signal of two whistles to the Mars and pass her starboard to star- 
board; (5) in that she blew a signal of one whistle to the Mars and 
attemptedtq cross the bovvs of the latter; (6) in that after giying a 
signal of one whistle to the Mars and receiving an answering signal 
of one whistle she did not port her wheel promptly and sufficiently; 
( 7) in that she attempted to pass tod close to the Mars, without neces- 
sity ; (8) in that she did not keep away from the Mars and tow ; (9) in 
that she did not answer the alarm whistles of the Mars and stop and 
back in time to avoid collision, and (10) in that although her tow was 
over 600 feet in length, she exhibited only 2 mast headiights. As to 
the Burden: (1) In that she did riot maintain a lookout; ,(2)i in that 
she did not port her wheel and. sheerto starboard in conforniity with 
the signais: of . the tugs; (3) in that. she did not cast off her hawser 
when she sayv; the port barge was corning.into collision with the Forest 
Belle, atl4 (j'4) in that she did not c,ast off her hawser and anchor. 
, The testimoriy discloses : nq fault on the part of the Burden. She 
properly; followed the tug in conformity with the signais. It is pos- 
sible that the '.tow in rounding Conirnicut; Point was somew.hat to the 
eastwar-d qf the I^ittle, but : the barge was not in fault for that, she 
followed as closely as she.icould. and being under the control of the 
tug, no blâme canbe imputed to her. 

: The real. question in th.éçase is whether, one or the : ,other of the tugs 
or bothj are responsible for the collision, It appears that prior to 
rounding the point, 200 or -300 feët off, the master of the Lîttle saw 
the Mars coming up, and whèn the Little roundèd, he blew a signal 
of one blast 'to thé Mars, whïch the lçitter, answered with' a similar sig- 
nal. Both ported but the-trouble was that the Mars was then too far 
to the westward and was not able to obtain her proper position on 
the starbdard side of the channel, hence while the tugs passed safély, 
the tqws côllide'd, çausing, the damage to the Burden. The real cause 
of the collision was the original attempt of the Mars to navigate on 
the port side of the channel, which she only relinquished when the 
Little annôunced her intention of foUbwing the rule. The Mars then 
tried to follow it also but it was too late. If she had been where the 
law required her to be, there would hâve been no trouble. The chan- 
nel wasabout à quarter ofa mile wide at the Point and broadened con- 
siderably belô^v: The Mars' attèmpt tq pass to the starboard of the 
Little carried her well to the westerly side of the channel and the 
collision took place there, a short distance above a point opposite 
buoy No. "7, It seems that the' collision was entirely due to'this fault 
of the Mars and' the other allégations may be disregarded. 

Another question in the case is whether the libellants were guilty 
of sueh lâches in their proceédings 1 as to bar a recovery from the Mars. 
It appears" that she was qv^ned.in Philadelphia é-riçt wa.s engaged ip. 
towing, principally betweeh' that place and points east. On her trips 
she Stopped occasionally in New York Harbor. The libellants broùght 
the action heré, secûred service of the libel upon the Little an'ddeclined 
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to go elsewhere to proceed against the Mars, but waited until they 
could seize her in the waters of this district, so that the action against 
both tugs could be tried together. They were alert for the purpose 
of getting the Mars, at one time finding her fastened to a wharf in 
Jersey City, where she could not be seized and from where she escaped. 
They made many attempts without success and did not catch her in 
this jurisdiction until April, 1907. During the lapse of thèse years 
several of the witnesses disappeared and the détails of the collision 
had faded from the memory of others, but it does not appear that there 
were any ill results therefrom which the claimant is entitled to urge. 
Enough knowledge of the f acts rëmained to- definitely place the f ault, 
as above determined. The claimant of the tug urges that he was a 
bonà fide purchaser without notice. If this were established, though 
doubtful, it might'aid him but it appears ! that when the purchase was 
made he received a warranty bill of salé by which he is entitled to 
recover from the vendors anything hë may be obliged to pay to protect 
the vessel in this action. The vendors were shown to be able to re- 
spond for elaims established against the tug existing prior to his pur- 
chase. It appears that they were câlled upon by him when the tug was 
seized and that they hâve in fact been obtaining witnesses and de- 
fending the actioni There are, certainly no équitable cirçumstances in 
this case whicb. could preyent the injured parties from recovering their 
damages.. , ; ( . ; . 

; There will.be a decree for the libellants, against the Mars, with an 
order of référence. The libel is dismissed as to the Little. 



FLANNER.Y V. NEW ENGLAND TRANSP. CO. et al. 

(District Court, S. D. New York. December 23, 1908.) 

Bbokees (§ 106*) — Coais (§ 40*)— Cokteact— Compensation— Offeb of Judg- 

MENT. 

On a conflict of testimony, hcld that the libellant was entitled to reeov- 

er in the flrst instance from Kellam with à right of recovery over on his 

part from the New England Company of a portion of the amount decreed 

to be due. Costs allowed notwithstanding an offer of judgmeut because 

' the offer did not definitely state to whom the amount was due. 

[Ed. Note. — For other cases, see Brokers, Cent Dig. § 149; Dec. Dig. 
§ 106 ;* Costs, Cent. Dig. § 105 ; Dec. Dig. § 40.*] .' 

(Syllabus by the Judge.) 

Martin A. Ryan, for libellant. 

Robinson, Biddle & Benedict, for New England Transp. Co. 

Benjamin F. Einbigler, for Kellam. 

ADAMS, District Judge. This action was brought by John H. Flan- 
nery against The New England Transportation Company to recover 
$364.36 : for the transportation of a cargo of coal from Port Reading 
to New Eondon, Connecticut, on his boat, the Essie Flannery, on or 
about the lOth of May, 1907. The. answer admits the -due delivery of 
the coal but states that the cargo was shipped under a stipulation that 

«For other casés see same topic & § numeek in Dec. & Ain. Digs. 1907 to date, & Rep'r Indexes 
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the boat should be towed by the boats of the respondent at an agreed 
towage of 18 cents per ton for the round trip, which condition was not 
carried out by the respondent to its damage in the sum of $151.92, and 
further that the respondent admits that there is due from the respond- 
ent. to.the libellant the sum of $212.44, for which amount it offers to 
allow a judgment to be taken, with costs to the date of the answer, the 
6th day of April, 1908. On the same day, the respondent filed a péti- 
tion alleging that the petitioner entered into an agreement on or about 
the 2d day of May with George W. Kejlam, whereby the petitioner 
agreed tq transport the coal in^question on the said boat but at the rate 
of 50 cents per ton, with the under standing that the boat should be 
towed by the respondent's stearn tugs at the rate of 18 cents per ton 
for the round trip. The respondent further allèges that the said Kel- 
lam in rnaking an arrangement for the transportationof the coal failed 
tp provide that the respondent's tugs should do the towing, whereby it 
lost the towage amounting to $151.92. ; Further the respondent averred 
that it filed with the pétition— 

•'a bond with good and sufficient security to pay the libellant, or any party 
herein under the process asked herewith, ail costs and damages and expenses 
which iqay be awarded against the petitioner. ; * • *" 

It then prayèd that if à deciree should be granted, it would be only 
foir thé 'sum of $212.44 and that the balance of the claim should be 
assessed against the said Kellam. The answer of Kellam to the libel 
àdmittëd'àll of its allégations and in answering the pétition denied ail 
of its allégations tending to impose liability upon him. The New Eng- 
land Company subsequently filed an amended pétition repeating many 
of its former allégations. It then repeated, in substance, its allégations 
relating to the transportation of the coal by Kellam but changes them 
so that it averred that it was understood and agreed that the boat when 
loaded should be towed by the tugs of the petitioner and that there- 
after Kellam hired the Flannery but not on the terms he was authoriz- 
ed to charter her in that he failed and neglected to make an agreement 
with the libellant that the tugs of the respondent should do the towing 
and permitted her to be towed by other tugs and that there was lost 
to the petitioner the towage amounting to the said sum of $151.92. 
The petitioner further avers that the condition that the boat should be 
towed by its tugs was an essential part of the contract to carry the 
coal, without which it would not hâve made the contract. An answer 
was filed by Kellam to the amended pétition in which he denied the 
alleged agreement. 

Upon the pleadings thus amended, the case went to trial and the 
libellant examined Kellam, who testified that he was a shipping broker, 
had been in that business for 21 years and was so engaged at the time 
when hé made arrangements with the Transportation Company with 
regard to a Cargo of coal on May 2, 1907, in a conversation with Mr. 
Lester and Mr. McGuire of the Transportation Company. He said 
that Mr. McGuire met him down stairs in the company's building, No. 
1 Broadway, and asked him if he could get him some boats. The lat- 
ter said he would let him know, that boats were very scarce and at a 
premium; that later he was in the company's office and Mr. Lester, 
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Manager of the Company, also asked him if he could get some boats ; 
that he was in a bad way to fill their contracts because he could not 
get barges ; that he then left the office and met a Mr. Netter, a broker, 
whom he asked if he had any boats light ; that Mr. Netter replied that 
he had a boat of about 900 tons capacity if that would fit the order, and 
he (Kellam) then went and asked if they could use a boat of 900 tons ; 
that Mr. Lester, said that he had 750 tons to go to New London and 
they were to pay extra towing to. the New England Company and for 
him to go down and see what he could do ; that he went to Mr. Netter 
who he said would not entertain a 750 tons charter but if Kellam could 
get 900 tons at 55 cents he would take it ; that he returned to the New 
England Company and told them that he could secure a boat at 55 
cents for 900 tons and they said they would not pay 55 cents but to 
secure 900 tons for 50 cents; that he.went down to Mr. Netter and 
after 20 minutes or half an hour got him to take the order; that he 
then returned to Mr. Lester and he said, "Go ahead, close and send to 
Port Reading," and he told Mr. Netter it was ail right, to send the 
boat down there; that up to that time nothing had been said about 
towing; that about a half of an hour afterwards he dropped in to the 
New England Company 's office and told them to send the boat down ; 
that Mr. Lester said he would give a confirmation of the order and 
he wrote a letter naming the rate of f reight and at the bottom it was 
said the boat is to tow with the New England Company ; the witness 
said in connection with this provision, "I dont know anything about 
that." That letter, which would hâve been of some use in the matter, 
was missing, having been given to Mr. Netter who was said to be dead 
at the time of the trial. What was said to be a copy was produced 
by the New England Company but was not recognized by the witness ; 
he said, however, that it contained the provision, "the boat is to tow 
with us at 18 cents a ton;" that the witness then said to Mr. Lester 
that "I would do the best I could to hâve Mr. Netter tow with their 
line, that I had already completed my charter with him and considered 
it closed but would do what I could to hâve the boat tow with him" ; 
that he then tried to find Mr. Netter but was unable to do so for sev- 
eral hours, when he handed him the letter and Mr. Netter said, "the 
boat was on her way, she had been reported already and the charter 
had been completed." The witness further stated that his business was 
that of a broker, securing boats for other people, for the transporta- 
tion of coal and heavy freights and that it was not customary to incor- 
porate in an order for carrying a cargo of coal an agreement with 
regard to towing and that this was the first time he had ever been 
asked to do it. 

On cross examination, the witness said that throughout this matter, 
he had been acting as agent for the New England Company; that at 
the time Mr. Lester gave him the letter, Mr. Lester said : "I want to 
hâve that boat tow with us" and "if she don't we will hâve a loss, we 
are paying ten cents over the contract price ;" that the only other letter 
he had from the New England Company excepting when the check was 
sent to him, which he refused because he "had no right to it"; that 
he received a téléphone message from the New England Company that 
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* they understood the Flannery hàd.towedwith the Keeler Transporta- 
tion Company and they. would not; pay anything over the freight less 
. thé. tôwage ; that he received from the .New .England Company a bill 
wïth::â:eheck.less the towing and a subséquent letter, dated June 8th, 
enclosing the check again, which he also returned.; This^letter was 
as follows: ■ )l i. ' \ 

■ ' "143 Liberty Street, New York, June 8th, 1907. 

New England Transportation Co., 1 Broadway, City. ■■■'•'.■'■ 

Gentlemen: I herewith return youj;;chëck: to cover freight on boat Essie 
Flannery» • Mr. John Flannery, pwoer : pf the boat, refuses to aecept samé on 
account of the déduction of 18 cents péç ton for towing which you deduct from 
lus bill. Mr. Flannery says this boat 1 was towed by the Keeler Transportation 
Co. and not your Company. . m 

Yours very truly, [Signed] George W. Kellam." 

He ; f utther said, on redirect çxâminatioh, that he did not work for 
any partïcular house but received his commission from the boat owner. 

Mr. Flannery testifiëd tl}at Mr': Nètter was his outside man and, be- 
forfe'b.is death.secured loads forthe libellant's'boats; that he paid 20 
cents p r ef tën for this towing with the Keeler Company; that the New 
E'ngland Coinpahy being his friends, he would ri'aturally c'all them up 
first but on this occasion cduld find no prie in their office ; that he. sent 
a bill ;i fbr 'his freight to the New England Company but they sent it 
back arid ; tdld him he had to settl'e with Mr. KelIâm;' that he had had 
a lot ôf business for that. comrjany and'it was sometimes the case that 
an agreeniënt' would be 'taade that .they should do thé 'towing, but it 
was not the uniform pfactice; that 'me boat Was chartered to Mr. 
Kellam -through his (the libellâmes) outside man who tnade an arrange- 
ment #ith''Mr/ Kellanl with ' regard to' the hire of the boat; that his 
outside fnurivtold him that Mr. Kellam had the charter, but he did 
not méân'thât Mr. Kellam 'wàs' the chartèrer, (Mr. Kellam) was the 
' one Who did'the chartering; that rie /(fh'e libellant) did not understand 
that he had a clàim against Mr. Kellam but supposed he woùld advïse 
■ the libellant later who the shipper Was and the libellant Would bill ac- 
. cordingly; that Mr. Kellattï hired boàts on his own account, but the 
witnessxould not find' out'dri this occasion until after the boat had 
gone with the cargo; that he ; 'had rieyer chartered a boat to Mr. Kel- 
lam, therefore he did not know'that Mr. Kellam had ever chartered a 
boat for his owri use; that he knew Mr. Kellam chartered them for 
other people âcting as a middle man, sometimes as broker and some- 
times as agent for other people; j that he had known Mr. Kellam for 
30 years and ail that time Mr. Kellam had been a broker; that he 
expected Mr.. Kellam to direct him to whom he was to get his money 
from but did not expect that he would pay it himself; that he sent a 
bill to the New England people when he found out the boat was loaded 
for them; that he rendered a bill for this work to the New England 
Company shortly after it Wasdone and; they returned it stating they 
did not recognize; him as the party iwith ..whom they were dealing; that 
he did not pây Mf i K-ellam ai commission on this business ;but did pay 
Mr. Netter ; but ç(juldîiot,sayto whom the:fetter paid it. ..... 

The respondent then called'Mr. Lester as . a witness who. testifiéd 
that he was the. agent in New York, of the; New England' Company ; 
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that his recollection of this transaction was that Mr. McGuire went 
out to look for such boats as the company needed; that Mr. Kellam 
came in and told the witness that he had a boat and asked the particu- 
lars regarding freight, demurrage and other conditions; that he ex- 
plained to Mr. Kellam, "the amount of freight, amount of demurrage 
and rate of towing charged on his boat" ; that Mr. Kellam then went 
out and was gone some time, then came back and accepted the charter, 
telling the name of the boat-; that the boat went down to Port Read- 
ing that night, loaded the next day and came back the night of the 
day of loading; that he told Mr. Kellam they insisted upon having the 
towing of the boat ; that Mr. Kellam was not their agent, that he 
understood Mr. Kellam was representing himself in the transaction ; 
that he (the witness) did not know to whom the boat belonged until 
after the acceptance of the charter when Mr. Kellam came back and 
gave him the name of the boat ; that a confirmation was sent to him 
by mailing it that afternoon, May 2d, as follows : 

"Dear Sir: Agreeable to conversation to-day. We hâve given you order, 
full cargo for boat Essie Flannery, Port Reading loading to alongside Allyn's 
Point, Çonnecticut. .-Freight at the rate of fifty cents per ton alongside. De- 
murrage ïf any to be billed at $8 per day after repoi'ting and six lay days. It 
is understood that this boat wben loaded will report to us at Packer Dock, 
Jersey City, for tow at 18 cents per ton for this round trip." 

Later, May éth, the following letter was also sent by the New Eng- 
land Company to Mr. Kellam : 

"Dear Sir: Referring to charter of boat Essie Flannery. This morning we 
learned that this boat went forward on Saturday in tow of Keelers Transpor- 
tation Line Tug, contra ry to thé ternis of oui - charter. This will notify you 
that in paying tbis charter,, we will deduct the round trip towing in accordance 
with our letter of May. 2d." 

"■■' ' A bill was sent to Mf. Kellam May 28d, of which the following is a 
copy : 

New England Transportation Company, to George Kellam Dr. 
To fréighting 844 tons of coal, Port Reading, New Jersey to New Lon- 

don, Çonnecticut, per boat Essie Flannery, at 50ç per ton $422.00 

Less advances on bill of ladiug. 57.64 



$304.36 
Sound towing at 18 cents per ton 151.92 



$212.44 



Tl^e witness further testifïed that the letter of May 2d did not con- 
tain anything that was not said in the conversation and that Mr. Kel- 
lam did not object to the letter; that he did not learn that the boat 
had been tow'ed by the Keeler Towing Company until the following 
Monday morning and that he then immediately notified Mr. Kellam 
about it by the above letter of May 6th, to which he received no reply 
but Mr. Kellam came in and explained that it was no fault of his that 
the agreement was not carried out and "I told him we knew nobody 
else in the transaction except him." 

Further testimony Was given, particularly by the respondent, the 
New England Company, but nothing of much importance beyond tend- 
ing to show by subséquent attitudes that the views entertained by the 
108 F.— 26 
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parties were adhered to by them. The controvefsy must be deter- 
mined by what took. place between the agent of the respondent, Mr. 
Lester, and Mr. Kellam. 

The burden was pf course upon the respondent and it offered noth- 
ing directly bearing upon the dispute beyond the testimony of Mr. 
Lester, which is denied by Mr. Kellam. Mr. Lester's testimony was 
apparently crédible and is supported, to a certain extent, by his subsé- 
quent actions. The same with respect to subséquent actions may be 
said of Mr. Kellam's testimony. He was undoubtedly a broker, but 
it is possible that he engaged in transactions on his own account and 
it is strenuously urged by the respondent that on this occasion he did 
so. The contention that he understood that the respondent was to 
hâve an allowance for the towage charge is supported by a portion of 
his own te.stimony, where he said : 

"By Mr. Ryani Q. Whom did you see in their office? A. I saw Mr. Lester. 
He said he had 750 tons to go to New London or Allen's Point, at their option, 
and they were to pay extra towing to the New England Transportation Com- 
pany. * * « » 

Of course that there was any such understanding is denied in his 
subséquent testimony, but in a close case of this kind, it is proper that 
full effect should be given to such significant language, occurring in 
the examination of a party where the dispute is directly connected with 
the wOrds of the witness. Why he should hâve mentioned "extra 
towing" to the respondent unless it was in contemplation of the par- 
ties as contended by the respondent does not appear. In one part of 
the libellante testimony it is shown that Mr. Kellam was in the habit 
of occasionally chartering on his own account. In another part thereof 
that is denied but I think it may be safely concluded that this was 
one of the occasions where he was acting as principal instead of being 
merely a broker. 

That the respondent's proctors made a mistake in originally taking 
the position that Kellam was an agent of the respondent is frankly 
admitted .by them and should not be prejudicial. The correct attitude 
was assumed when the facts were made clear to them. 

There will be a decree for the libellant against Kellam for $364.36 
with interest, Kellam to recover over against the New England Com- 
pany $212.44. The decree will provide that in the event of failure to 
recover from Kellam the whole amount due the libellant shall be pay- 
able by the New England Company. 

It is urged by the respondent that there should be no costs allowed 
after the filing of the answer because an offer of judgment was made 
therein. The offer was it— 

"admits that there is due for the freight of the said 844 tons of coal, less 
towage , as above mentioned, the sum of two hundred twelve and 44/100 dol- 
lars ($212.44), for which amount it hereby offers to allow a decree to be taken 
against it by a : hy one who is entitled thereto, with costs to date." 

This, however, was too indefinite to permit any one to take advan- 
tage of' at the time. It could only be determined at the conclusion of 
the trial, who was entitled to the benefitiof the offer* The costs of the 
action will follow the decree as usual. 
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LUCKENBACH et al. v. PIERSON et al. 

(District Court, S. D. New York. January 8, 1909.) 

Shipping (§§ 52, 58*) — Chartek— Pobfeituke— Nonpayment or Hibe. 

A daim of a right to forfeit a charter of the steamer Harry Lucken- 
bach, for nonpayment of hire, decided adversely to the libellants upon 
the ground that before there was an actual withdrawal of the steamer, 
the hire in arrears was tendered. Also hcld that as the withdrawal was 
wrongful, the respondents should offset the damages they suffered there- 
by against the hire due. 

[Ed. Note. — For other cases, see Shipping, Dec. Dig. §§ 52, 58.* 
Cancellation, surrender, or rescission of charter of vessel, see note to 
McNear v. Leblond, 61 C. C. A. 569.] 

(Syllabus by the Judge.) 

Peter S. Carter, for libellants. 

James J. Macklin and Harold R. Small, for respondents. 

ADAMS, District Judge. This action was brought by Edgar F. 
Luckenbach and the Kings County Trust Company as executors of 
the estate of Lewis Luckenbach, deceased, and others interested in 
the matter, against Ralph Pierson & Company of St. Louis, Missouri, 
to recover the charter hire of the steamer Harry Luckenbach from 
June 11, 1906, to July 18, 1906, at the rate of" $5,500 per month, 
amounting to $6,600, or more correctly to $6,741.95. The owners 
were, on the expiration of the contract, to pay for coal left in the 
bunkers at the current market rate at the place of redelivery, which 
according to the libel, entitled the charterers to a crédit of $207.90 
for 66 tons of coal, and a further crédit of $37.92 for disbursements 
made by them amounting altogether to the sum of $245.82. The 
whole amount claimed to be due on the trial was 6, instead of 7, days' 
hire, from July 12th to July 18th, reducing the claim in that respect 
from $1,241.93 to $1,064.51, leaving a total claim, including interest, 
of $6,318.69, which the libellants insisted they were entitled to recover, 

The controversy arose out of the construction of a contract between 
the parties, dated the 9th of November, 1905, for the charter of the 
steamer, for a period of ten months. This contract contained the 
following provisions : 

"4. That the charterer shall pay for the use and hire of said vessel $5500.00 
per calendar month, eommencing on and from the date of her delivery as 
aforesaid, and at and after the same rate for an y part of a month ; hire to 
continue until her delivery in like good order and condition to the owner 
(unless lost) at New York, or Baltimore, Md." 

"Payment of said hire to be made in cash semi-monthly in advance, or as 
agreed." 

"And in default of such payment the owners shall hâve the faculty of 
withdrawing said steamer from the service of the charterer, without préju- 
dice to any claim they (the owners) may otherwise hâve on the charterers 
in pursuance of this Charter." 

* * * * • * * * * * * * 

"It is understood that $5500 is to be deposited in the German-American 
Bank of New York on December 20, 1905, and monthly thereafter to the 
joint account of Lewis Luckenbach and Lind & Co." 

•For other case» sue same toplc & i nvmbeb in Sec. & Am. Digs. 1907 to date, & Rep'r Indexes 



404 168 FEDERAL REPORTER.' 

The libel allèges, and such allégations are admitted by the answer, 
as follows: '' 

"That said $5500.00 was depostted, but thereafter, on or about the 28th 
day of March, 1906, an agreement was executed by Lewis Luekenbach, on 
behalf of the libellants, and by Ralph Pierson & Co., on behalf of the re- 
spondents, amending the former agreement as to the . deposit of $5500, and 
substituting in. the place and stead of said deposit one hundred (100) shares 
of common stock of the Pennsylvania Railroad Company, to be held subject 
to the terms, and conditions mentioned in said Charter Party. That said 
shares of common stock were to be held as a continuing and permanent se- 
curity or deposit until the termination or cancellation of the said Charter 
Party. * * »" 

The libel further alleged, in the 6th paragraph, as follows: 

"That the respondents as charterers, failed, and refused on the request 
of the owners of the steamer, the libellants herein, : to make the semi-monthly 
payments in adyance when due, and on account of the no^payinent of the 
charter hiré the owners of the steamer, in accordance wïth the conditions 
above quoted,: elecited to çapcel the said charter party; whiph they did.by 
'giving notice ' td ttie respondents on or about the 27th day, o£: June, 1906. 
That the said steamer, at the time of eâiicelling. said Charter .Party, was on 
ft: voyage under said charter, bttt slie wàs iminediately withdrawn wh'eh un- 
loaded,; Mid bertime isi flgured up to the time she arfived in New York, in 
accordance witfa, the terms of Section 4, ,abov,e quoted." ■ .'< • 

']' The resppridents' answer to thé.'Iast allégations was as follows: 

.,"*,* * 'And ajlege with respect to the balance of said Sixth article of 
the libel, that the libellants or their. , représentatives without authority, 
arbifrarily withdrèw the steamer mentioned in said. libel froni the said re- 
spondents,' al though the libellants were aniply secured for any charter hire 
or indebtedness if any, of the said respondents, to the libellants as here- 
inafter alleged.'' . , ■, •,,!. . • 

' The respondents for a further answer alleged as follows : ; 

'.'"Fourteenth:, And for further answer to said. libel, respondents aver, that 
In addition to the security hereinbefore mentioned;, of, the ■'.Common.. Stock of 
the Pennsylvania Railroad Company as, snbstitnted for the deposit' of Flfty- 
fiye hundred dollars, thèse respondents, on or about the 5th day of July, 
J906 forwarded a, eertiQed check to the said libellants for Fifty-five hundred 
dollars which would : be, tp cover ail hire of the steamer to July 12th, leaving 
intact the said stock of the Pennsylvania Railroad Company, but that, said 
Sellants, insisted upon the withdrawal of said steamer from said respond- 
ents, and refused to accept the said check, unless the said respondents would 
consent to a. termination or cancellation of said charter of said steamer, 
and that said check has always been held at the command and order of the 
said libellants. That also on July 12th, 1906, a certlfied check was sent 
to the said libellants by the respondents for the charter hire of said vesseL 
covering a period from July llth to July 27th amounting to Twenty-seven 
hundred and fifty dollars, which the said libellants woùltl s only accept, if said 
respondents would agrée, as before mentioned, to the termination and can- 
cellation of the said charter party. 

Respondents further- allège that on or about the 16th day of July, 1906, 
and when the said steamer was at Frenchman's Bay, Maine, the said libel' 
lants withdrèw tjie said vessel from the said respondents and refused to 
continue the said charter until its termination, al though the said respond- 
ents were ready and willing to amply secure them, which they did, and that 
on account of ,the prémices the said respondents hâve been put to a great 
expense in the Transportation of cargoes that said respondents had agreed 
to carry, and which would hâve been carried by the said chartered. steamer 
during the charter term ; and they hâve sustained serious loss on account 
of outstandiflg contracts then exlsting during the term of the said charter and 
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before its un warrantée! cancellation by the said libellants, and that they are 
still suffering loss and damage because of their inability to perforai their 
said contracts; and respondents allège that up to the présent time their 
said loss amounts to a sum in excess of the amount claimed by the libel- 
lants herein, and ail as a resuit of the withdrawal of the said steamer from 
the service of the said respondents by the said libellants, and that said 
respondents claim that they are entitled to off-set and recoup their said loss- 
es against the said alleged elairn of .the said respondents." 

November 13, 1905, Lind & Co. of New York were appointée! agents 
of the respondents by the following letter to Mr. Luckenbach : 

; . "With référence to chartering of Steamship 'Harry Luckenbach.' This 
will advise that Messrs. Lind & Co., No. 1 Broadway, New York will act as 
agents for us in the handling and disbursement and will pay ail hire and 
transact ail other charterers business for our account." 

It appears that $5500 were duly deposited in the German Amer- 
ican Bank In New York to the joint account of said Lind & Co. and 
Edgar F. Luckenbach in conformity with the terms of the charter 
party and that subsequently, in accordance with an agreement made on 
the 28th. day of Mardi, 1906, 100 shares of the common stock of the 
Pennsylvania Railroad Company were substituted therefor to be held 
on the terrns and conditions mentioned in the last quoted provision of 
the charter party. 

The steamer duly went into the possession of the charterers and 
payments were made for, the hire, in some instances, by consent, from 
the deposited funds, excepting for the time commencing June llth at 
6 P. M. On the 9th of June, a bill was rendered for the hire to June 
27-th, $2.750. This bill was not paid and on the 27th of June the 
agent pf the libellants wrote to the respondents as f ollows : 

"If I do not receive a check for $2750 for hire of the Steamer 'Harry 
Luckenbach,' from June llth to June 2Tth, due June llth, and $2750 for the 
hire of said Steamer from June 27th to July llth, by four o'clock this 
afternoon, I will withdraw said steamer from your service as per clause 
#6 of charter party dated New York, November 9th, 1905." 

On the 30th of June the libellants again wrote to the respondents 
as follows: 

"Please take notice that the Master of above Steamer, sailed from Lam- 
bert's Point for Frenchman's Bay, with a cargo of Coal, without signing bills 
of lading, owing to Messrs. Castner, Curran & Bullitt not allowing the 
Master to insert a clause, whereby we would be protected in our claim for 
f reight. 

We are willing to sign bills of lading upon receipt of charter hire for 
winch you are in arrears. 

We shall withdraw steamer soon as présent trip is completed as per ours 
of 27th inst." 

On the 5th of July the respondents replied to thèse letters as follows : 

"Your favors June 27th and 30th received, contents noted. 

We cannot understand your détermination to withdraw this Steamer from 
Charter dated, New York, November Oth, 1905, inasmuch as your Mire Money 
is guaranteed by the Deposit of Pennsylvania Railroad Stock in the German 
American Bank to Joint account. 

We beg to enclose our Certiried Check. value Fifty-five Hundred ($5500) 
Dollars, in settlement of Hire to July 12th, also our Bill for Commission on 
same, amounting to One Hundred Thirty-seven Dollars, Fifty ($137.50) cents, 
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from which you wlll note we hâve dedueted Interest at the rate of 6% on 
the Hire due as per agreement. 

Kindly receipt enclosed Bills, and return to us in due course." 

To this letter the libellants' agent replied, July 6th, as follows : 

"If you are willing to pay nie $5500.00, I will apply same to cover the de- 
faulted charter hire of the Steamer 'Harry Luckenbach.' But in accepting 
same it does not, in any way, reinstate said Steamer under charter party 
heretofore cancelled. 

This vessel is open for charter. If you hâve any freight to offer, I will be 
pleased to hear from you." 

The notice of June 27th did not amount to an actual withdrawal 
of the vessel. It simply said if the owner did not receive, by 4 o'clock 
of that day, a check for the hire from June llth to: June 27th and 
for the further sum due in advance from June 27th to July llth, they 
would withdraw the steamer from the respondents' service. On the 
30th of June the libellants gave a notice that they would withdraw 
the steamer as soon as the trip then being made should be completed. 
She was then on her way to Frenchman's Bay, Maine, with a cargo 
of coal, and arrived there July 2nd. On the 5th of July, the respond- 
ents sent the libellants a certified check for $5500 in settlement of 
the hire to July 12th. This was refused by the libellants, upon the 
claim that the vessel had been withdrawn by the letter of June 27th. 
The vessel ■ remained at Frenchman's Bay until July 16th, when she 
proceeded to New York. There is npthing to indicate àny actual re- 
sumption of possession by the owners Until after the yessel's arrivai 
in Frerichman's Bay, from where ûtty ordered her to . New York. 

In view of thèse facts, I think that while the owners may hâve been 
entitled to withdraw the vessel befofe 1 the charterers tendered the pay- 
ment of July 5th, they failed to exercise the right, merely giving notice 
of an intention to withdraw in thé future, which had the efféct of 
causing the respondents to tender the payments due. Subséquent 
tenders were made of hire thereafter becoming due. While the re- 
spondents were undoubtedly in default on several occasions, no actual 
attempt was made by the owners to take advantage of such fact un- 
til they resumed possession in July, at which time ail payments due 
had been made or tendered. The owners were at ail times amply se- 
cured. 

Courts of admiràlty will enf orce existing légal rights, but where 
there is a claim of a forfeiture, it must clearly and definitely be made 
to appear that the claiming party is entitled to the severe remedy 
sought. It had not been so made to appear hère. 

There should be a decree for the libellants for the hire from June 
llth to July 18th, less certain crédits. From the whole amount there 
will be dedueted the damages suffered by the respondents by reason 
of the withdrawal of the steamer. The matter will be referred to 
a commissioner to ascertain and report the amount due. 
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THE WM. J. QUILLAN. 

(District Court, S. D. New York. January 29, 1900.) 

Shipping (§ 193*) — General Average. 

Spontaneous combustion of cargo of garbage tankage due to the in- 
hérent vice or quallty thereof, It having beeu deeided by tbe House of 
Lords of Great Britain that the owner of cargo of that description is 
entitled to contribution from the shipowner in such a case, in the ab- 
sence of a contrary décision in this country, hcld that an exception to 
an answer alleging such a cause of loss should be sustained. 
(Ed. Note. — For other cases, see Shipping, Dec. Dig. § 193.* 
General average, see notes to Pacific Mail Steamship Co. v. New York, 
H. & R. Mining Co., 20 C. C. A. 357 ; The Santa Ana, 84 G. C. A. 316.] 

.(Syllabus by the Judge.) 

Carter, Ledyard & Milburn, for libellant. 
Horace L. Cheyney, for claimant. 

ADAMS, District Judge. The libel herein was filed on behalf of 
the Atlantic Mutual Insurance Company to recover from the schooner 
Wm. J. Quillan the amount of a gênerai average contribution, alleged 
to be due from the schooner by reason of a payment of $6,331.01, the 
insured value of a cargo of garbage tankage destroyed by fire in Jan- 
uary, 1906, while the vessel was on a voyage from Barren Island, port 
of New York, to Savannah, Georgia. The libel allèges that the sound 
value of the tankage was $6,157.07 and that it was damaged by water 
used in extinguishing the lire, so that the net proceeds of a sale of the 
tankage did not exceed $143, and that the damage thereto and the 
amount of value sacrificed exceeded $5,714.07. The loss was thus 
made and the vessel saved, hence it is claimed that a gênerai average 
contribution became due from the vessel, amounting to about $4,750. 

The answer admits the main facts alleged in the libel, the fire in the 
tankage constituting the vessel's cargo, which it is alleged was the 
resuit of spontaneous combustion due to the inhérent vice or quality 
thereof but dénies that a case for contribution in gênerai average 
arose. The answer further allèges that the schooner was considerably 
damaged by the fire and the measures resorted to for the purpose of ex- 
tinguishing it, as à resuit of which the schooner and owners hâve sus- 
tained damages amounting to $4,888.41 for repairs, demurrage, etc., 
which it claims as a set-off against the libellantes claim. 

The libellant excepted to the answer as follows: 

"The libellant, the Atlantic Mutual Insurance Company, excepts to the 
said answer and to the whole thereof, on the ground that the respondent 
has not set forth in his said answer a valid and légal défense on the part of 
the schooner 'Wm. J. Quillan' to the libellante claim for a gênerai average 
contribution, inasmuch as the only matter alleged as a défense on the part 
of the said schooner is that the fire which gave rise to the claim was the 
resuit of spontaneous combustion, and the fact that the fire that gave rise 
to the claim was the resuit of spontaneous combustion does not affect the 
right of the owner thereof to recover a gênerai average contribution on 
account of the value thereof sacrificed to save the vessel, freight and cargo 
from destruction threatened by such fire." 

*For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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The question to be decided therefore is whether damage caused by 
spontaneous combustion of cargo. "due to inhérent vice of the goods, 
is a proper subject for gênerai average contribution. 

There is' no décision in this cbuntry bearing directly upon the point 
but it has been decided in the case of Greenshields v. Stephens [1908] 
App. Cas. 431, 10 Mar. Law Cases (N. S.) 597, affirmed by the House 
of Lords [1908] L. R. App. Cas. 431, that the mère fact of a cargo 
of coal being naturally liable to spontaneous combustion does not d-> 
prive the shippers of their rights to a gênerai average contribution, tîn- 
less guilty of wrongful or négligent shipment. 

The respondent urges that while this décision is entitled to respect 
and considération, it should only be f ollowed if correct and it is not 
correct because not consistent with the principles governing gênerai 
average. 

It is claimed that the ship owner^can, not recover in gênerai average if 
the producing péril is due to the négligence of himself or crew and in il- 
lustration of the contention, mentions a case of' latent unseaworthiness 
of the vessel and it is argued that the owner can not be guilty of nég- 
ligence for his failure to discover such defect and yet he would not be 
entitled to recover in gênerai average. The cases are apparently not 
analogous. The unseaworthiness of a vessel may be latent, neverthe- 
less it would still exist and go to the root of any question of liability 
of the vessel, where that feature is in any way involved. , The danger 
from the nature of this cargo always exists, of course, ànd,.though 
remote, is known to ail concerned. There are. many kinds of cargo, 
coal, cotton, hemp and explosives of various kinds, for example, which 
possess attributes of danger and are liable to create péril to the carry- 
ing vessel under conditions which may arise. It can scarcely be deem- 
ed that the condition of a vessel having a latent defect is similar to those 
mentioned, which are well known articles of commerce and constant- 
ly being carried, the danger being recognized by the shipper and car- 
rier. A: cargo owner does not warrant his cargo against the opération 
of qualifies inhérent in their ; nature, while the ship owner does war- 
rant that his vessel is seaworthy. Instead, therefore, of a situation 
involving mutual ignorance of the facts, as in the case of the unsea- 
worthiness of a ship through latent defects, there is doubtless a mutual 
knowledge of the facts concerning the qualifies of a cargo to be car- 
ried. There is no obligation on the part of the owner of such cargo to 
warrant against the opération of qualifies inhérent in its nature, which 
are probably as well known to one as the other. 

Doubtless the owner of a cargo causing fire could not recover di- 
rectly from the ship owner damage caused by the nature of his cargo, 
because that is directly covered by Rev. St. U. S. § 4282 (U. S. Comp. 
St. 1901, p. 2943) which provides : 

"No owner of any vessel shall be liable to answèr for or make good to any 
person any loss or damage whicb. may happen to any merchandise whatso- 
ever, which shall be shipped, takenin, or put on board any such vessel, by 
reason or by means of any fire happening to or on board the vessel, unless 
such fire is caused by the design or neglect of such owner." 

But it does not follow that because 1 One remedy is taken from the 
cargo owner by statute, that he is thereby deprived of a right of quite 
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a différent character, that of a right to resort to gênerai average, for 
example. The Roanoke, 59 Fed. 161, 8 C. C. A. 67. 

It has been urged that the exclusion of deck loads from gênerai 
average contribution has a bearing upon this matter, but it is not per- 
suasive. It is based upon the peculiar situation of deck loads, which 
are held not to be entitled to participate by reason of their liability to be 
jettisoned, partly because, presumptively, they were carried at a lower 
rate of freight and subjected to greater risk from périls, but Lord 
Bramwell said (Wright v. Marwood, 4 Mar. Law Cases [N. S.] 453) : 

"The reason or principle is perhaps not important. Such is the law." 

It is obvious, moreover, that deck loads, if sacrificed, should not 
participate equally with other interests, not subject to the same degree 
of péril. 

It is also argued that the loss being due to an internai cause, there 
is not the same right to recover, as where something external has 
been the producing cause, but it is established that the péril may arise 
from an internai cause and gênerai average contribution still be re- 
quired. The Whitecross Wire Co. v. Savill, 4 Mar. Cas. 531; The 
Rapid Transit ( D. C.) 52 Fed. 320 ; The Roanoke, supra. 

In the Greenshields Case, supra, the décision of the lower court was 
based, by Channell, J. (see report of case on appeal), upon the York- 
Antwerp Rule, providing: 

"Rule 3. Damage done to a ship and cargo, or either of them, by water or 
otherwise, including damage by beaching or scuttling a burning ship, in 
extinguishing a lire on boardthe ship, shall be made good as gênerai average; 
except that no compensation shall be made for damage to such portions of 
the ship and bulk cargo, or to such separate packages of cargo, as hâve been 
on fire." 

The higher courts, however, placed their décision upon broader 
grounds. Lord Alverstone, in the Court of Appeals, after reviewing 
the authorities, said (10 Mar. Law Cases [N. S.] 600): 

"I therefore corne to the conclusion ,in this case that, the loss having oc- 
curred without any négligence on the part of the cargo-owners, their daim 
to gênerai average is not answered or cannot be resisted by the shipowners 
merely on the ground of the cargo of coal having ignited spontaneously." 

Buckley, L. J., concurred in the opinion of Lord Alverstone, but 
Kennedy, L. J., discussed the case more fully on the aspect particu- 
larly applicable hère. He said (page 601) : 

"Why is it fair or reasonable that because this coal has suffered from 
spontaneous combustion, and produced the tire, that therefore so much of 
that coal as has been damaged should not be a subject of gênerai average 
contribution? It seems to me that when you use the word unfair or un- 
reasonabie, you niust look at some grounds for finding it fair or reasonable 
to deprive him of it. Now, on what équitable or moral grounds can it be 
said that the cargo-owners ought not to hâve contribution? As between them- 
selves and the shipowners they shipped that which the shipowners knew was 
liable to spontaneous combustion. So, too, every other shipper of coal on 
this vessel chose to ship it in a vessel which he might, on inquiry, hâve found 
would carry coal, the nature of which is obviously possibly combustible. I 
cannot see the shippers of this bulk of the cargo were in such a position that 
anybody could say that in fairness they ought not to receive a gênerai average 
contribution. Everybody knows what is the nature of coal. It is conceded 
in this case that there was in fact neither wrongful conduct in a more posi- 
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tlyé fprm> nor, tyjongf ul confluct in the form of wantfof pare or négligence on 
the part of the shipper of that coal in regard t'o the cargo. We go pack, as 
it seems to me, to the reasohing of Crompton, J.i in Brass v. Maitland, G B. & 
B. 470, in w'hich he pointed out very clearly a long tinie ago the position that 
mlght arise if it should be held, or if it ought to be héld, that a shipper was 
liable to another shipper beeause he shipped hay or cotton apparently in a 
fit state — not dangerous to thé knowledge of shippers or shipowners, but in 
fact in a dangerous state, as such cargbes may be in to the knowledge of the 
whole mercantile world that ship goods. He there ihcidentally says that the 
true remedy ought not to be found, in his judgment, in the right of one 
shipper against another, where the hay or cotton has taken flre, but the real 
remedy is in eàch persot* against his underwriters, who ought to be the per- 
sons to suffer from such an dnexpectéd occurrence. In my opinion, in a case 
where there is neither négligence nor positive active wrong on the part of 
the shipper whose goods caught' flre and set flre to otliers, . there is nothing 
unfair, unreasonable, or inéquitable in his rétaining his rights with others 
to gênerai average contribution in respect of such goods as hâve been 
sacrificed for the safety of the gênerai average." 

Upori the affirrriance of this case in the House of Lords, the Earl : 
of Halsbury said (App. Cas. 436) : • 

"I confess myself unable to see aiiy novelty in this case. It is not denied 
that there was a comnioii advènture ôr that there was a commoii danger, that 
there was a sacrifice voluntarily made for the comnion advantage of ail, and 
that the circumstances show nothing which should exempt éither party from 
the obligation to make good. the sacrifices made for the common advantage 
of botli. In the argument in Johnson v. Chapman, 35 L. J. C. P. 23, 19 C. B. 
(N. S.) 563, 577, where the Judgment was delivered by Willes, X, it was 
urged that no one can maintain an action for a wrong where he lias assented 
to, or contributed to, the act that occasioned his loss. Hare the facts do not 
raise that question at ail ; the shipowner is a party to taking in his ship the 
coal, which it is assumed both parties are equally familiar with, and its 
liability to spontaneous combustion, and ail the other circumstances, climate 
and quantity and depth of holds, and the peculiarities of the river Hooghly, 
are equally known to both. 

"I am therefore of opinion that this appeal ought to be dismissed, with the 
usual resuit as to costs." 

The question presented is a novel one in this country and while, 
upon gênerai principles, it might be doubted if the underwriter of a 
party who loads upon a vessel cargo of such a nature that an explo- 
sion or ignition therefrom occurs, should be entitled to recover con- 
tribution from the vessel beeause of damages due to the nature of his 
cargo, still, without going to the foundation of the mâtter, it appear- 
ing that thé cargo hère was sacrificed for the benefit of the vessel, in 
view of the décision in the Greenshields Case, where the question re- 
ceived the considefation of the learned judges of the highest English 
courts, I think it should be held that the libellant is entitled to suc- 
ceed. 

The exception is sustained. 
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O'FLAHERTY v. HAMBURG-AMERICAN PACKET CO. 
(District Court, S. D. New York. January 21, 1909.) 

1. Attobney and Client (§ 189*) — Lien of Attobney— Settlement of Suit- 

Action in Forma Paupebis. 

A proctor, representing a libelant in a suit in admiralty for a personal 
injury brought in forma pauperis, on a settlement by his citent, is not 
entitled to hâve a deeree entered in favor of hirnself for the part of 
the recovery which he was to receive by agreement as a fee, under Code 
Civ. Proc. N. Y. § 66, giving attorneys a lien on the cause of action of 
their client, not to be affected by any settlement ; such statute not being 
applicable to actions in forma pauperis. 
[Ed. Note. — For other cases, see Attorney and Client, Dec. Dig. § 189.* 
Compensation of attorney on prématuré termination of employaient, 
see note to Du Bois v. Mayor, etc., of City of New York, 69 C. C. A. 113.] 

2. Admibalty (§ 124*)— Ôosts— Docket Fee. 

A docket fee is not taxable in favor of a libelant in admiralty, unless 
the court has in some way passed on the merits of the controversy in- 
volved in the suit. 

[Ed. Note. — For other cases, see Admiralty, Cent. Dig. § 841 ; Dec. Dig. 
§ 124.*] 

In Admiralty. 

Wilford H. Smith, for libellant. 

Percy S. Dudley, for Hamburg- American Co. 

ADAMS, District Judge. The libel herein was filed on the 5th 
of November, 1908, to recover damages for personal injuries sufïered 
by the libellant through an accident occurring on the lst of October, 
1908, while he was engaged as a longshoreman assisting in the dis- 
charge at New York of the respondent's steamer Siberia. The libel- 
lant had employed on the 28th of October, Wilford H. Smith, Esq., 
a proctor of this court, to represent him in a suit for damages, alleged 
to be $5,000, to be brought against the Packet Company, giving the 
said proctor full charge of the action, with authority to pursue the 
same to judgment or to compromise as to him should seem best, but 
without authority to compromise until the libellant should give his 
consent. For his services in the matter the proctor was to receive 
fifty (50) per cent, of whatever sum should be recovered, no matter; 
whether the action should be tried in court or compromised out of 
court. The agreement also provided that the proctor should be 
entitled to ail costs that might be awarded by the court. It was 
f urther provided in the event of nothing being recovered that the 
said proctor should receive nothing for his services. On the 29th 
of October, Mr. Smith wrote to the respondent advising it of the 
accident and that the notice was given under chapter 600, p. 1748, 
of the Laws of 1902 of the State of New York, known as the "Em- 
ployer's Liability Act," and that an action would be brought against 
the respondent in this court, but in the event of the respondent wishing 
to take up the question of settlement, he was authorized to treat with 
it. On the 31st of October this letter was answered by the respondent, 

•For other cases see same topic & § numbbh in Dec. & Am. Digs. 1907 to date, & Rep'r Inflexes 
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which stated it would investigate the matter and communîcate with 
him again in a few days. Mr. Smith replied to this letter on the 5th 
o£ November,. stating that so many cases, had been settled^ over his head 
that he had made it a rule to bring actions in ail cases ïmmediately 
iri order to protect his lien as attorney and he would do so in this case 
but without préjudice to the question of settlement. On the 16th of 
November, the last jetter was ariswered.by the proctor now appearing 
for the respondent, who>stated that immediately after the report of the 
accident at the office, the pier : superintendent was instructed to settle 
the case for a small amount,;, that the libel sent by Mr. Smith was re- 
ceived by the cashier on the morningof, November 6th, during the 
absence from the office of the officiai in charge, and that, therefore, 
the order to make a settlement was not countermanded : until late in 
the afternoon, at which time the said officiai was iriformed that » îet- 
tlement had been effected about noon of that day by a payment to- '.he 
libellant of $150. It was furthef said in 'thât letter! 

"Inasmuch as no process was issued out of the District Court in the case 
and served upon the défendant, it would seejn that the settlement, although 
made after the actual reeeipt of a copy of the libel, was apparently propcr 
and that you are not entitled to any costs in the matter." 

It appears that with the libel, an affidavit of poverty was filed, ett- 
titling the libellant to proceed in forma pauoeris and that the action 
was so commenced. Process was duly issued . and served, but on the 
return of process, no appearance was made for the respondent and 
its default was entered. Subsequèntly, upon the consent of Mr. Smith, 
the default was opened and the respondent entered its appearance by its 
présent proctor, incurring some expénse fordisbursements. Thert the 
resporadent filed the following exception to the libel : 

"The exception of thé défendant, rïieHamburg- American Packet Company, 
to the libel ofiDennis O'Flaherty, litfellant, allèges upon information and be- 
Iief.that pn^theieth day of November,, 1908, the said libellant, in considéra- 
tion of one h^njdr ( ed and fifty .dollars to h,im.paid,,reieased the said défendant 
from the causé of : action set ,f orth in the said libel; and therefore, the said 
défendant is ïtot bound further to answer the sarne ; and it f urther allèges 
that on or about the Ï6th day :of November, 1908, and more than two weeks 
before the issuance of a citation herein out of this Court, the proctor for the 
libellant was duly informed tjiat a settlement of said cause, of. action had been 
made 1 by the libellant; ànd tué défendant therefore pray's that the said libel 
may be dismissed." i . ! 

Thereafter Mr. Smith,. in the name, of the libellant, filed a pétition 
by way of amendment to the libel, setting forth the foregoing facts 
and asking for, an order determining his lien and çompelling payment 
by the respondent "out of the sum paid by it to the libellant in settle- 
ment of this cause." ,••■.-,' 

The questions to be determined are : 

(1) Is Mr. ( Smith entitled to the relief he seeks, either as to his 
compensation or costs? and (2) shoulcj the libel be dismissed? 

1. Mr. Smith relies upon section 66 of the New York Code of Civil 
Procédure, That provision is as follows : 

"The compensation of an attorney or counsellor for his services is governed 
by agreement, express or implied, which is not restrained by law. From the 
■commencement of an action or spécial proceeding, or the service of an answer 
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containing a counterclaim, the attorney whô appears for a frarty has a 
lien upon his client's cause of action, claim or counterclaini, which attaches 
to a verdict, report, décision, judgment or final order in his client's favor, and 
the proceeds thcreof in whosesoever hands they may corne; and the lien 
can not he aft'ected by any settlement between the parties before or after 
judgment or final order. The court upon the pétition of the client or attorney 
may détermine and enforce the lien." 

In Coughlin v. N. Y; C. & H. R. R. R. Co., 71 N. Y. 443; 27 Am. 
Rep. 75, an action tô recover for personal injuries, it was held that a 
party having a cause of action, in its nature not assignable, can not by 
any agreement before judgment or a verdict, give his attorney any in- 
terest therein. There an attémpt was made, after settlement with the 
plaintiff in person, tô proceed with the action for the pûrpose of secur- 
ing a contingent fee agreed upon between the plaintiff and his attorney. 
The référée found that the settlement was a bar to the action and that 
the attorney had no right to go on with it. This was reversed at the 
General Term but an appeal was taken to the Court of Appeals. There 
Judge Earl, in writing the opinion for the court, after speaking of the 
practice of courts, to intervene to protect attorneys against settlements 
made to cheat them out of their costs and allow the suits to be con- 
tinued for the purpose of collecting them, upon the theory that the 
services and skill of the attorney hâve procured the judgment there- 
for, said: 

'•'A. person owning a judgment for the recovery of money may give his at- 
torney, or any other person, by agreement, rights and équitable interests 
therein, Which the défendant therein charged with notice must respect. So 
if the cause of action before judgment be in its nature assignable, the owner 
of it may assign and, by agreement, create légal and équitable interests there- 
in, and such agreements may now be made with his attorneys as well as with 
other persons, and when such interests bave been created and notice given oï 
them they must be respected. But what I maintain is,' that before judgment, 
in the absence of any agreement, the : attorney has not now and never had any 
lien upon, or interest in, the cause of action.; and when the cause of action 
is like this, such as by its nature is not assignable, the party owning it can- 
not by any agreement give his attorney or other person any interest thereiri. 
In People v. ïioga C. P., 19 Wend. (N. Y.) 73, Cowen, J., said: 'Assignments 
of persoûal injuries must still be regarded as mère coveuants or promises 
which we cannot directly protect against the interférence of the immédiate 
party, though the défendant hâve full notice of the effort to assign. If the 
person professing to assign will do préjudice to the right by extinguishing 
or impairing it, the party with whom ne deals must be left to his action for 
damages according to the nature of the undertaking.' Mère personal torts of 
this kind cannot be separated from the person upon whom they are inflicted, 
and they die with him. 

Hère there was not even any agreement by plaintiff to assign any portion 
of the claim to his attorneys. The agreement executed did not purport to give 
them any présent interest in the cause of the action. It was simply an execu- 
tory agreement that the attorneys should share in the damages recovered, the 
cause of action remaining intact in the plaintiff. Still an agreement to di- 
vide the recovery in such a case would attaeh itself to the judgment when re- 
covered, and give the attorney an équitable interest therein. 

It is, therefore, beyond dispute that the plaintiff's attorneys had neither a 
légal nor équitable interest by way of any assignment or lien on the cause of 
action. The défendant was not asking any favor of the court. It was in 
court simply insisting upon its settlement with the plaintifï as a défense to 
his cause of action. Therefore, if the attorneys are entitled to the protection 
they now seek, it is only by the exercise of the extraordinary power of the 
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court to which I hâve flrst above alluded, and I am prepared to say that such 
power should not be. exçrcised In a case like this. It has not been conferred 
npon tlie courts by statute, usage or common law." 

The action of the référée was f ound to be right and his judgment 
was affirmed. 

The courts hâve been careful to protect attorneys in the collection of 
their legitimate compensation and the Code as it existed at the time 
of the f oregoing décision was amended until it appeared in the f orm 
it now stands and is quoted above.; It has since been held that an at- 
torney/s, lien thereunder attaches to a fund which is created by a set- 
tlement, so that a party who with actual or constructive notice of the 
lien pays the fund over to the other, does so at his péril and is liable 
to the attorney for the amount of his lien where he is unable to collect 
it from his client on account of his financial irresponsibility. Fischer- 
Hansen v. Brooklyn Héights R. R. Co., 173 N. Y. 492, 66 N. E. 395. 
And see Sullivan v. McGann, 124 App. Div. 126, 108 N. Y. Supp. 909. 

It is urged by the respondent, however, that no matter how the right 
of an attorney in a statë court might be determined, it is clear that 
this court, sitting in admiralty, has no jurisdiction to enforce a lien 
of this character, either against the libellant or against the respondent, 
even assuming that such a lien can be said to exist in a case like this, 
because it is growing out of a contract which could not by any stretch- 
ing be s'iid to be a maritime contract or one made under or pursuant 
to maritime law. It is further urged that the payment of money in 
settlement of a cause of action, which by its nature is purely personal 
and not assignable, is always made to the person owning such cause 
of action. 

Passing thèse questions, it seems that the attorney of one who is 
suing as a poor person, especially in a personal injury case, is not 
entitled' to the same protection as in ordinary cases, when costs and 
disbursements, in the everit of non-success, are recoverable from the 
plaintif?. It is provided in section 460 of the N. Y. Code that when 
prosecutiori of a poor person is allowed, the attorney must act without 
compensation. He is allowed to recover costs (section 467) but other- 
wise is not entitled to any part of the recovery. And in the United 
States Statutes, it is provided (Act July 20, 1892, c. 209, 27 Stat. 252 
[U. S.Compi St. 1901, p. 706]) that when one is allowed to sue as a 
poor person, the court may request any attorney Of the court to repre- 
sent such person. I think that the fact of this action being in forma 
pauperis is sufficient to exclude the proctor hère from availing himself 
of the provision of section 66 of the Code, assuming that the other 
questions in the case should be answered in his favor. 

It follows that there can be no allowance of Mr. Smith's claim for a 
judgment against the respondent for a portion of the amount of the 
settlemsnt. ,, ' : 

2. Tîîe recovery of the docket fee claimed can not be allowed be- 
cause, in any event, it was not earned. It is now settled hère that a 
docket fee is only recoverable where the court has in some way passed 
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upon the nierits of the controversy involved in the action. Swan v. 
Wiley, Harker & Camp Co. (D: C.) 161 Fed. 236. 

There is no fiirther action of the court necessary in the matter and 
as the respondent's exception should be sustained, the libel is dismissed. 
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THE SOMMEES N. SMITH. 

(District Court, S. D. New York. Pebruary 18, ÎDOO!) 

Towage (§§ 6, 8*) — Négligence of Tug— Evidence— Services. 

Towing services of the tug Sommers N. Smith to the Dougherty Com- 
pany near Assateague, Va. The claim of the Dougherty Company that 
the tug was négligent in performing her contract held to be without 
merit, and that the owner of the Smith was entitled to recover for her 
services. 

[Ed. Note. — For other cases, see Towage, Dec. Dig. §§ 6, 8.*] 
(Syllabus by the Judge.) 

Robinson, Biddle & Benedict, for Neall and the Sommers N. Smith. 
James J. Macklin and De Lagnel Berier, for the Dougherty Co. 

ADAMS, District Judge. The first of the above entitled actions 
was brought by Frank L. Neall, Trustée, owner of the tug Sommers 
N. Smith, against the P. Dougherty Company to recover $500 for 
towing the barges Norfolk and Annie E. Embrey from a point off As- 
sateague, Virginia, to Tcm's Cove, near by, on the 28th of March, 
1906. 

The libel alleged that on the 25th of March, 1906, the master of 
the Smith was informed by the respondent that its tug Margaret was 
lying stranded at Assateague and. that three barges, which had been 
in her tow were lying there at a safe anchorage but needed towing to 
Norfolk; that the respondent requested the master of the Smith to 
go down to Assateague and agreed to pay him $500 for towing the 
three barges forming the tow to Norfolk, or if he succeeded in noat- 
ing the Margaret as well as in towing the barges, $700, or the same 
sum if the Margaret after being floated towed the barges to Norfolk ; 
that the Smith left the Breakwater in a storm at 12.05 a. m. on the 
26th, and on arriving at Assateague at 7.30 a. m., found the barges, 
instead of being at a safe anchorage, to be lying in the breakers so 
that the tug could not get within 600 f athoms of them ; that the mas- 
ter tried, without success, to get a small tug to take a running Une 
from the Smith to the barges and he thereupon went ashore and, by 
téléphone, called up the master of the Margaret, then at Wollop's 
Beach Life Saving Station, who said a light draft boat, belonging to 
the respondent, was coming down from Norfolk for the barges and 
requested the master of the Smith to get the life savers from As- 
sateague to run a light line from the barges, so as to heave in on the 
tug's hawser and then pull them out of danger; that the master of 

•For other cases see same toplc & § numbee in Dec. & Ain. Digs. 1907 to date, & Rep'r Indexes 
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the Smith immediately consultée! with, the life savers, who did not 
think it was a saf e place to go to at ; that tiriie ; that on the morning 
of the next day (the 2Vth) the life savers came ofï to the Smith, which 
took them to the barges, when it was found that one of them had 
gone ashore the evening before; that the life savers thereupon vvent 
aboard of the Norfolk, with the tug's running line and hauled in 400 
fathoms of her hawser, and made it fast to the bitts of the barge, 
whereupon the Smith towed the Norfolk and the Embrey, which was 
hanging to her stern, artd laboring hard in the breakers, to a safe 
anchorage in Tom's Cpve; that thereafter the tug Défiance, having 
corne from Norfolk, the respondent directed the master of the Smith 
to turn the barges over to the Défiance and return to the Breakwater, 
and await instructions, which he did. It was further alleged that the 
service rendered to the respondent was in the nature of extraordinary 
towage for which $500 was a reasonable compensation. 

The respondent denied many of the allégations of the libel and 
further stated as ; follows : 

"Eighth: Respondent further answering allèges upon information and be- 
Iief; that on or about the 23d day of March, 1906 the Steamtug Margaret 
owned by the libellant herein left the harbor of New York at about 12.15 
p. ni. having in tow the said barge Dendron which was loaded with cargo, 
and the barges Norfolk and Annie El Embrey, which latter barges were 
light, the said tug and tow being bound for Norfolk, Virginia, the said Barge 
Dendron was next to the said steamtug on a hawser astern, the Norfolk fol- 
lowing and thé Annie E^ Embrey being the hind barge. That on said trip 
aforesaid and on the day following at about 7.45 p. m. the said tug and tow, 
durihg the prevalence of a Northeast gale and heavy snow storm, endeavored 
to get into Toïn's, Oove, Virginia,, and while said tug was attempting to make 
said cove, the captain of the said tug sfôpped the engines thereof and blew 
whistles for the barges to anchor, which they did, but that the hawser 
run from said steamtug to the said Barge Dendron fouled the said tug's 
propeller wheel, which made the said tug helpless, causing her to drift on to 
the beach, the said barges remaining at anchor and afloat. 

That on the 2Ôth day of March, the wind having moderated, the libellant 
made a contraet with the représentatives of the Steamtug Sommers N. Smith 
in considération of the payaient of Five hundred Dollars to tow the said 
three barges from where they were at anchor to Norfolk, and to receive the 
sum of Seven hundred Dollars if said tug Smith succeeded in safely rescuing 
the said Steamtug Margaret with said barges, the said tug Smith to be dis- 
patched immediately to the : scène where said barges were afloat and the 
said Steamtug Margaret on the beach, and to take said barges in tow, and 
if practicable to rescue. the said Steamtug Margaret. 

That said Steamtug Smith arrivëd in the vicinity of said barges on the 
morning of March 26th the day being cieâr on the morning she arrived, sea 
calm and said barges still afloat, and having manoeuvred about without 
communicating» with thoso in charge of said barges, at about noon proceeded 
into Assateague Harbor and remained therein without making any effort to 
take any of said barges in tow, which she could easily hâve done. That 
those in charge of said barges did not know the mission of the said steamtug 
Smith on said day i that said barges remained afloat until 8 o'clock p. m. 
of the said 26th day of March, when the çhain on the said barge Dendron 
was slipped, ■ and she also brought up on the beach. That on the next day, 
to-wit the 27th ! day of March, the said tug Smith came out of Assateague 
Harbor and then took the two remaining barges in tow and proceeded into 
said Assateague Harbor with them where said barges safely anchored. 

Ilespondent . allèges that as a resuit of said Barge Dendron taking the 
beach as aforesaid, serious damage followed her as a conséquence. 

Ninttt: Eespondent charges that said steamtug Sommers N. Smith was 
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guilty of fault beeause of said Barge Dendron being damaged; (1) In not 
taldng the said barge in tow on Monday, the 26th day of March, as it was 
lier dnty to do, and tow her with the other barges, which she could easily 
bave doue into Assateague Harbor, (2) In not informing those in charge of 
said barge through her master that she hnd been sent to care for said barges 
and tow them into Assateague Harbor, (3) That those in charge of her navi- 
gation should hâve known that the leaving of said barges where they were. 
would make them liable to such an accident as actually did befall the Den- 
dron, (4) In that the said barge Dendron being loaded, should hâve been 
towed by said steamtug into Assateague Harbor on March 26th where she 
could hâve anchored in perfect safety." 

The respondent then filed a libel against the Smith to recover $7,- 
500, which after, in substance, repeating the foregoing allégations of 
its answer with the charges of fault, charged further neglect as fol- 
lows: 

"Fif th : The libellant has sustained damages on account of the premises in 
the cost of repairs to said barge, recovering the said barge, surveyor's fées, 
tug hire, towages loss of freight, loss of time while said barge was under- 
going repairs, and in recovering her from said beach in the sum of about 
Fifty five hundred dollars, and that said barge has depreeiated in value be- 
cause of her non-repairable condition in the sum of about Two thousand dol- 
lars, making in ail about Seventy flve hundred dollars." 

The libellant, as respondent, denied the allégations of the Dough- 
erty libel, alleged the truth of the substance of its own libel, and stat- 
ed as follows: 

"And claimant further avers that at ail times on the said 20th day of 
March it was impossible for the said steamtug 'Sommers N. Smith' to tow or 
render any assistance whatever to the said barge 'Dendron' without danger 
of destruction to herself, which danger she was not, under the ternis of her 
contract with the libellant, called upon to assume." 

The testimony shows that the Margaret, 112 feet long, and draw- 
ing about 14 feet, was towing the three barges, tandem, from New 
Yorkto Norfolk. The leading barge, the Dendron, was on a hawser 
of about 225 fathoms ; she was followed by the Norfolk, on a hawser 
of about 300 fathoms, and the latter was followed by the Embrey, on 
a hawser of about 175 fathoms. When a little below a point off Brig- 
antine Beach, New Jersey, a light snow storm commenced, which 
gradually became thicker and later it came on to blow at the rate of 
about 25 miles an hour from the northeast. When reaching As- 
sateague, the master concluded to go ir 'or the safety of the barges 
and having found water of less depth, lis blew to the barges to an- 
chor and stopped the tug. She drifted back and got her hawser in 
the wheel and subsequently went on the beach from the efrect of the 
wind and tide. A blinding snow storm prevailed at the time. This 
was Saturday, March 24th. On the following morning, the master 
found that the tug was on Wollop's Beach y 2 to % of a mile from 
the shore, in about 12% feet of water. She went there at high water. 

News of the disaster was telegraphed to the owners of the Mar- 
garet on the 25th instant. They communicated with the tug Smith, 
at the Delaware Breakwater, which was informed that the Margaret 
was stranded at Assateague but that the barges were lying there at 
a safe anchorage, needing, however, to be towed to Norfolk. The 
1G8 F.— 27 
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master of the Smith had heard of the disastér before and made ar- 
rangements to prôceed to the scène with a wrecking crew of 8 or 
9 men. After.starting, the tug was recâlled by her agent at the en- 
trance to the Breakwater, by means of a signal, and being then ad- 
vised of the situation and that the Dougherty Company wanted to 
make a bargain with the tug rather than hâve salvage services, the 
master discharged the wrecking crew and made the arrangement for 
compensation described above. During this day the wind shifted to 
the eastward. On the 26th, at 12.05 a. m., the Smith left the Break- 
water and proceeded, in rough weather, to Assateague, reaching 
there at about 7.30 a. m. Instead of finding the barges safely an- 
chored, as had been represented to her, she found that they were ly- 
ing iri or riear the breakers sd that they could not be approached by 
the Smith within a half a mile or more. She tried to get a Une to 
them without success, striking the bottorri severâl times in the at- 
tempt. There were two small boats there of light. draft, one of them 
using steam and the other naptha power. The master of the Smith 
endeavored to gèt the former, the more powerful of the two, to take 
a line to the Dendron, which was then said to be in a dangerous sit- 
uation, but the master of the small boat could not be induced to per- 
form that ' service, even if he \yas able to in view of the existing con- 
ditions, saying he would not do it for $500. The two small boats 
went into the inlet, but the Smith remained in the vicinity of the 
barges for some time trying to do something for them, the master at 
times looking through his glasses for the life savers at Wollop's Beach, 
without seeing them. He then left the scène and went up into As- 
sateague Harbor. About 1 o'clock he went ashore in a small boat 
to the Life Saving Station on Assateague Island and endeavored to 
induce the men there to go to the assistance of the barges, in the 
way of running a line. They objected, however, saying the work be- 
longed to the Wollop's Beach Station. The master of the crew, how- 
ever, connected him by téléphone with that station, where the master 
of the Margaret responded, and said he had hired the two small boats . 
to tow the barges out to where the Smith could reach them, but the 
work was too heavy for them; he also said Mr. Dougherty was on 
the way from Norfolk with a light draft boat and was due there 
some time that night, and when she came they would be able to reach 
the barges. As the tide was falling and the sea high, it was not deem- 
ed suitable to attempt the towing that afternoon and it was abandoned 
for the day. Afterwards, however, the master of the Smith talked 
to the master of the Assateague Life Saving Station, with a view to 
some action, but without resuit. 

It appears that during the 25th, the wind was strong from the north- 
east, with a high sea. On the 26th, it was fresh to light from the 
northeast and through to south, with a high sea. On the 27th, it was 
light to fresh from the south, with a moderate sea. There is some 
évidence to the contrary respecting the earlier days, the master of 
the Dendron stating, for example, that there was a moderate breeze 
but his testimony showed that while his barge was lying at anchor 
in about 12 feet of water, she was drawing only 8% feet and yet she 
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pounded, which of course, must hâve been caused by the sea, due to 
a wind of sortie force. I think there can be no reasonable doubt that 
the above shows the state of the weather with substantial correctness 
on the respective days. 

The manager of the Dougherty Company in Baltimore, evidently 
considered that the barges were in no especial danger, when he declin- 
ed to hâve the Smith go to their rescue, without an agreement for a 
fixed compensation, preferring that the contract should be for a definite 
sum rather than that the work should be done on a salvage basis, as 
was at first contemplated by those negotiating for the Smith. And 
the amount to which it was limited, $500, also showed that no immédi- 
ate danger was apprehended by him, and that the Smith did not expect 
to perform other than a towage service appears by the fact that she put 
her wrecking crew ashore. She did not hâve facilities for running 
Unes through rough water and she evidently did not expect to be call- 
ed upon to do such work under the contract. Having reason to believe 
that the barges would be easily accessible to her and finding that they 
were not so complaint could not justly hâve been made against her, 
if when finding the barges were not in such a situation as she was en- 
titled to expect, she had abandoned the matter, and resorted to the con- 
tract for her compensation. That it was not expected she would run 
the lines is also shown by the fact that the two small power boats had 
been engaged by the master of the Margaret for the purpose, doubtless 
under instructions from his principal, with whom he was in téléphonie 
communication. 

With référence to the claim against the Smith for the loss of the 
Dendron, two acts of négligence hâve been charged against her, first, 
that after her employment she did not start immediately, and, second, 
that she did not get a line to her on Monday and then haul her out of 
danger. 

The first charge of fault does not require very much considération. 
If the information that ail of the barges were safely anchored in 14 
feet of water was true, there was no reason why the Smith should go 
out in the storm that was raging on the 25th, and in any event noth- 
ing could hâve been gained by an earlier departure from the Breakwa- 
ter than midnight, as it was évident that she could not work at night 
on the coast. She arrived at the scène of opérations about 7 a. m. of 
the 26th, about an hour and a half before high water, which was the 
best time for her work. 

It was not practicable for the Smith to get a line to the Dendron on 
Monday, the 26th. The sea was high and breaking out to, and doubt- 
less somewhat beyond, the barges. The beach was fiât with a rise 
of the tide of about 3 feet only, so that the barges could not be ap- 
proached by a tug of the Smith's draft within y 2 or % of a mile. This 
necessitated the handling and running of a long hawser, a diffkult and 
dangerous opération, requiring skilled services. The crew of the Smith 
was not of enough strength to accomplish the work. The small tug, 
the Gladys, would not attempt it. The master of the other small boat 
was also not disposed to do so. Moreover, if the line had been run, 
it could not hâve been handled on the barge with her small crew, as it 
finally took the life saving crew, about 10 men, to put the line aboard 
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of ,tfae Norfolk the next day, when the .wind had moderated and tjie 
sea had calmed down somewhat, andwtien.'the Smith was able to ap- 
; proach more closely and use a hawser of^ 400 fathoms. It is urged 
that the Smith should hâve employed trie Wollop's Beach crew on Mon- 
day as she did on Tuesday, but even assuming that they would hâve 
been willing to try it Monday, it is not the fault of the Smith that they 
were not then used. She did endeayor to get them on Monday but 
her téléphone inquiry was answered ;by the master of the Margaret 
who was at the station, and it does'not appear that he made any ef- 
fort in that direction, probably because either those life sayers would 
not ; go or the master of the Margaret knew that a line could'not be 
run from the Smith on that day. 

I think there can be no doubt that the master of the Smith did even 
more than could reasonably hâve been expected of him in taking his 
tug into danger for the purpose of performing the contract on her part. 

The libellant Neall should recover for the services of the Smith but 
as the amount is not determinable hère, it is necessary that the matter 
should go to a commissioner to ascertain the value of her services un- 
der the qircumstances. 

There does not appear to hâve been any neglect on the part of the 
Smith which led to the standing- of the Dendron and the libel of the 
Dougherty Company is dismissed. 



SMELTZER v. ST. LOUIS & S. F. R. CO. 

(Circuit Court, W. D. Arkansas, Pt. Smith Division. February 24, 1009.) . 

Courts (§ 489*) — Concurrent Jurisdiction— State and Fédéral Court— 
Interstate Commerce Act — Action por Loss oe Goods. 

Section 20 of the interstate commerce act (Act Feb. 4, 1887, c. 104, 24 
Stat-386 [U. S. Comp. St. 1901, p. 3160]),. as amended by the Hepburn act 
(Aet June 29, 190G, c. 3591, | 7, 34 Stat. 593 [U. S. Comp. St. Supp. 1907, 
p. 906]), which requires the initial carrier on receiving an interstate 
shipment to give a through bill of lading therefor, and gives a right of 
action against the carrier issuing it for any loss or damage to the prop- 
erty caused by such carrier or any Connecting carrier, does not lirait 
jurisdiction of such an action to the fédéral courts, and, where the amount 
involved exceeds $2,000, such courts and the state courts hâve concurrent 
jurisdiction under the général provisions of the fédéral judiciary act, but 
where the amount involyed is less a state court alone has jurisdiction. 

[Ed. Note. — For other cases, see Courts, Dec. Dig. § 489.*] 

At Law. On demurrer to complaint. 

Sam Chew, for plaintifï. 

B. R. Davidson, for défendant. 

ROGERS, District Judge. This case is before me again. This 
time on demurrer to the complaint. The only ground of demurrer 
pressed in the argument is want of jurisdiction in the court. 

The case is hère on removal from the circuit court of Crawford 
county, Ark. The contention is that under Interstate Commerce 
Act Feb. 4, 1887, c. 104, 24 Stat. 379 (U. S- Comp. St. 1901, p. 3154), 

*For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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and amendments thereto (Act June 29, 1906, C. 3591, 34 Stat. 384 
[U. S. Comp. St. Supp. 1907, p. 892]), exclusive jurisdiction is con- 
ferred on the District and Circuit Courts of the United States, or 
upon the Interstate Commerce Commission, and therefore the state 
court had no jurisdiction of the case when brought, and this court 
acquired none by removal. 

In the opinion of the court the contention is without merit. The 
following cases are cited to support the demurrer : Haracovic v. Stand- 
ard ;Qil Co. (C. C.) 105 Fed. 785; Kalispell Lumber Co. v. Great 
Northern Ry. Co. (C. C.) 157 Fed. 845; Van Patten v. Chicago, M. 
.& St. P. R. Co. (C. C.) 74 Fed. 981; United States v. Mooney, 116 
U. S. 104. 6 Sup. Ct. 304, 29 L. Ed. 550 ; United States v. Atchison, 
T. & S. F. Ry. Co. (C. C.) 142 Fed. 187; Central Stock Yards Co. 
v. Louisville & N. R. Co. (C. C.) 112 Fed. 823; Northern Pac. Ry. 
Co. v. Pacific Coast Lumber Mfrs.' Ass'n (C. C. A.) 165 Fed. 1. I 
do not think any of thèse cases in point. They relate to actions brought 
under sections 8 and 9 of the act of February 4, 1887, known as the 
"Interstate Commerce Act." When that act went into effect no such 
suit as the one now under considération was authorized under 
then existing laws. This suit was brought under section 7 of the 
act of June 29, 1906, known as the "Hepburn Act." 34 Stat. 584, c. 
3591 (U. S. Comp. St. Supp. 1907, p. 892). That section, it is true, 
is an amendment of section 20 of the act of February 4, 1887, but 
the section as it stood in the original act contained no provision such 
as that under which this suit is brought. The provision under which 
this suit is brought is as follows : 

"That any common carrier, railroad or transportation company receiving 
property for transportation from a point in oue state to a point in another 
state shall issue a receipt or bill of lading therefor and shall be liable to the 
lawful holder thereof for any ioss, damage, or injury to such property caused 
by it or by any common carrier, railroad, or transportation company to which 
such property may be delivered or overwhose Hue or Unes such property may 
pass, and no contract, receipt, rule, or régulation shall exempt such common 
carrier, railroad, or transportation company from the liability hereby im- 
posed: Provided, that nothing in this section shall deprive any holder of 
such receipt or bill of lading of any remedy or right of action which he has 
under existing law. 

"That the common carrier, railroad or transportation company issuing such 
receipt or bill of lading shall be entitled to recover from the common carrier, 
railroad or transportation company on whose Jine the loss, damage, or injury 
shall hâve been sustained the amount of such loss, damage or injury as it may 
be required to pay to the owners of such property, as may be evidenced by any 
receipt, judgment, or trauscript thereof." 

That paragraph relates solely to suits to be brought by shippers 
over interstate lines for loss or damage to their goods. No provision 
is made by the section as to what courts the suits shall be brought 
in, for losses or injuries so sustained. The contention is that the pro- 
visions found in sections 8 and 9 of the act of February 4, 1887, 
and the provision found in the previous part of the section from which 
the above quotation is taken, applies to this class of actions. I am 
clearly of the opinion that this contention is unsound. The provision 
found in section 7 of the act of June 29, 1906, confers jurisdiction 
on the Circuit and District Courts upon the application of the At- 
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torney General of the United States, at the request of the Interstate 
Commerce Commission, to compel, by mandamus, railroad companies 
to comply with the provisions of the Interstate Commerce act and its 
amendtnents ; but that is ail that it does ; it has no application to this 
class of cases. 

Sections 8 and 9 of the original interstate commerce act of Febru- 
ary 4, 1887, niust be considered with référence to the provisions of 
the act as it stood when enacted, and to the purpose and scope of the 
act. There was not the remotest référence in that act to the liability 
of an initial carrier for losses on its Connecting lines, nor any provi- 
sion requiring a railroad engaged in interstate commerce to give a 
through bill of lading, or withdrawing its power to limit, by rule, régu- 
lation, or contract, its liability to losses occurring on its own line. Sec- 
tions 8 and 9 of the act of February 4, 1887, therefore, when enacted, 
could not hâve had any application to such an action as the one at 
bar, because no such action then existed. The very language used 
makes it clear that those sections hâve no application to such an 
action as this. Those sections are as follows : 

"Sec. 8. That in case any commoii carrier subject to the provisions of this 
act shall do, cause to be done, or permit to be done any act, matter or 
thing in this act prohibited or declared to be unlawf ul, or shall omit to do any 
act, matter, or thing in this act required to be done, such common carrier 
shall be liable to the person or persons injured thereby for the full amount 
of damages sustained in conséquence of any such violation of the provisions 
of this act, together with a reasonable counsel or attorney's fee, to be flxed 
by the court in every case of recovery, which attorney's fee shall be taxed and 
collected as part of the costs in the case. 

"Sec. 9. That any person or persons claiming to be damaged by any common 
carrier subject to the provisions of this act may either make complaint to 
the commission as hereinafter provided for, or may bring suit in his or their 
own behalf for the recovery of the damages for which such common carrier 
may be liable under the provisions of this act, in any District or Circuit Court 
of the United States of compétent jurisdiction ; but such person or persons 
shall not hâve the right to pursue both of said remédies, and must in each 
case elect which one of the two methods of procédure herein provided for 
he or they will adopt. In any such action brought for the recovery of dam- 
ages the court before which the same shall be pending may compel any di- 
rector, offieer, receiver, trustée, or agent of the corporation or company de- 
fendant in such suit to attend, appear, and testify in such case, and may com- 
pel the production of the books and papers of such corporation or company 
party to any such suit; the claim that any such testimony or évidence may 
tend to criminate the person giving such évidence shall not excuse such wit- 
ness from testifying, but such évidence or testimony shail not be used against 
such person on the trial of any criminal proceeding." 

Manifestly they relate to the right of any one who lias been in- 
jured to recover such damages as he may hâve sufîered by the fail- 
ure of the carrier to do what the act required, or for doing the things 
the act forbids. 

But this suit is not brought because the carrier did something it 
was forbidden by the act to do, or neglected to do anything that the 
act commanded. Ail the cases cited above are of the character in- 
dicated, and hâve no application to a case like the one at bar. This 
is simply a suit for damages for breach of a contract, either entered 
into voluritarily, without référence to the act, or in pursuancc of, or 
in conformity to, it. In either event, it does not fall under the sec- 
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tions above quoted, and hence is not required to be brought in a Dis- 
trict or Circuit Court of the United States, or before the Interstate 
Commerce Commission. 

The question then arises, if Congress créâtes a nevv cause of ac- 
tion, and, by the act creating it, désignâtes no court in which the suit 
shall be brought, what courts hâve jurisdiction? This question was 
before the Suprême Court in Norwich Company v. Wright, 13 Wall. 
104, 20 h. Ed. 585. An examination of the act under which that suit 
was brought will show that it créâtes a new cause of action which 
under the gênerai law belonged to the admiralty jurisdiction. It re- 
lated wholly to losses and damages sustained on the high seas. That 
act did not designate any court in which cases created by the act might 
be tried, but did say, "theowner or owners of the ship or vessel, or 
any of them, may take the appropriate proceeding in any court," for 
certain purposes provided. The act differs from the one under con- 
sidération in that respect only, for the latter makes no référence to 
courts in which the shipper may institute suits for the relief provided. 
The Suprême Court in that case said, on the question of jurisdiction : 

"The act does not state what court shall be resorted to, nor what proceed- 
ings shall be taken ; but that the parties, or any of them, may take 'the 
appropriate proceedings in any court, for the purpose of apportioning the sum 
for which,' etc. Xow, no court is better adaptetl than a court of admiralty 
to administer precisely such relief. It happens every day that the proceeds 
of a vessel, or otlier fund, is brought into that court to be distributed amongst 
those vvhom it. may concern. Claimants are ealled in by monltion to présent 
and substantiate their respective clalms ; and the fund is divided and distribut- 
ed aceording to the respective liens and rights of ail the parties. Congress 
might hâve invested the Circuit Courts of the United States vvith the jurisdic- 
tion of such cases by bill in equity, but it did not. It is also évident that 
the state courts hâve not the requisite jurisdiction. Unless, therefore, the 
District Courts themselves can administer the law, we are reduced to the 
dilemma of inferring that the Législature bas passed a law which is incapable 
of exécution. This is never to be done if it can be avoided. We hâve no 
doufrt that the District Courts, as courts of admiralty and maritime juris- 
diction, bave jurisdiction of the matter ; and this court undoubtedly has the 
power to make ail needful rules and régulations for facilitating the course of 
proceeding." 

This décision was followed in Elwell v. Geibel and Another (C. 
C.) 33 Fed. 71, and was also approved by the Suprême Court in 
Providence & N. Y. Steamship Company v. Manufacturing Com- 
pany, 109 U. S. 578, 3 Sup. Ct. 379, 617, 27 E. Ed. 1038. The stat- 
ute under which those suits were brought ousted the jurisdiction of ail 
courts, state and fédéral, except the District Courts of the United 
States, because the subject-matter was maritime, and the gênerai ju- 
risdiction of the fédéral courts in ail admiralty matters (with certain 
specified exceptions) is conferred by gênerai statutes of the United 
States on the United States District Courts (see jurisdiction of Dis- 
trict Courts, in judiciary act). Thèse cases, I tbink, décide the prin- 
ciple involved hère. 

We must look, then, to the judiciary act to see what courts, under 
the gênerai law, hâve jurisdiction in like cases, otherwise we should 
hâve the anomaly spoken of in Norwich Company v. Wright, "that 
the Législature has passed a law which is incapable of exécution," 



424 168 FEDERAL REPORTER. 

which the court, in that case, said "is never to be done if it can be 
avoided." By Act March 3, 1875, c. 137, 18 Stat. 470, as amended 
by the act of March 3, 1887, c. 373, 24 Stat. 552, as corrected by Act 
Aug. 13, 1888, c. 866, 25 Stat. 433 (U. S. Comp. St. 1901, p. 508), 
it is provided: 

"That the Circuit Courts of the United States shalï hâve original eogni- 
zance, concurrent with the courts of the several states, of ail suits of a civil 
nature, at common law or in equity, where the matter in dispute exceeds, ex- 
clusive of interest and costs, the sum or value of two thousand dollars, and 
arising under the Constitution or laws of the United States, or treaties inade, 
or which shall be made under their authority, or in which controversy the 
United States are plaintiffs or petitioners, or in which there shall be a con- 
troversy between citizens of différent states, in which the matter in dispute 
exceeds, exclusive of interest and costs, the sum or value aforesaid," etc. 

By this statute it is plain that the jurisdiction is concurrent in the 
Circuit Courts of the United States and the state courts in ail com- 
mon-law cases where the amount in dispute, exclusive of interest and 
costs, exceeds the sum of $2,000, if the suit is between citizens of 
différent states or arises under the Constitution and laws of the Unit- 
ed States. This case was removed hère on the ground of diversity of 
citizenship, and, I think, might also hâve been removed on the addi- 
tional ground that it was a suit arising under the Constitution and 
laws of the United States. It might hâve been originally brought hère 
on either ground, and was therefore removable under the act of March 
3, 1887, as corrected by the act of August 3, 1888; and suits for 
$2,000 and less must be brought in the state courts, otherwise juris- 
diction obtains in no court, state or fédéral,' for that class of cases, 
and the act of Congress, to that extent, is unenforceable. Any other 
conclusion would not only nullify the twentieth section of the Hep- 
burn act, under considération, but many other acts of deep concem 
to the country, among others, Act May 30, 1908, c. 225, 35 Stat. 476, 
"to promote the safety of employées on railroads," Act April 22, 1908, 
c. 149, 35 Stat. 65, known as the "Employer's I_iability Act," Act June 
29, 1906, c. 3594, 34 Stat. 607 (U. S. Comp. St. Supp. 1907, p. 918), 
known as the "Act to prevent cruelty to animais while in transit," 
and others which might be cited. 

The demurrer must be overruled, and it is so ordered. 



THE AMERICA. 
(District Court, D. New Jersey. March 6, 1909.) 

Shippino (§ 87*)— Lies" fob Damages— Pbiobities Between Clamants. 

Claims against a vessel for damages resulting from collisions occurring 
on différent dates are entitled to priority in the inverse order of such 
dates, upon the theory that the first claimant by virtue of his lien acquires 
a proprietary interest in the vessel, which is subject to the risks of her 
subséquent navigation, including liability for subséquent torts. 

[Ed. Note. — For other cases, see Shipping, Cent. Dig. § 340; Dec. Dig. 
§ 87.*] 

In Admiralty. 

•For other cases see same topie & § numeee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 



THE AMERICA. 425 

Charles Thaddeus Terry (Edward Ward McMahon, of counsel), for 
libelant Henry Steers, Inc. 

Foley & Martin (Frank A. Spencer, Jr., on the brief), for libelant 
Miller. 

Convers & Kirlin (Russell T. Mount, of counsel), for libelant Mor- 
gan. 

CROSS, District Judge. The steam tug America was sold August 
20, 1907, under process issued out of this court, and the proceeds of 
sale, amounting to $4,201.49, are now in the registry of the court. The 
various claims against the tug were referred to a commissioner, who 
has reported the several amounts due thereon, and his report has not 
been excepted to. Ail of the above libels were filed for damage for 
collisions, the first of which occurred April 4, 1907, and upon a libel 
filed therefor, June 29, 1907, by John D. Miller and another, a decree 
was entered in their favor for the sum of $594.57. Henry Steers, Inc., 
on August 3, 1907, filed a libel for damages for a collision which oc- 
curred May 28, 1907, upon which libel a decree has been entered in its 
favor for $905.76. Another libel was filed July 23, 1907, by Henry 
Steers, Inc., for a collision which occurred June 28, 1907 ; and a libel 
was also filed July 13, 1907, by Josiah Morgan, master, etc., for a 
collision occurring June 28, 1907. Upon thèse last-mentioned libels 
decrees hâve been entered as follows : In favor of Henry Steers, Inc., 
for $5,042.28 ; and in favor of Josiah Morgan, for $900.40. 

Ail of the foregoing decrees were entered upon tort claims, and, 
there being insufficient funds in the registry to pay them in full, the 
question presented for décision is as to the order of priority to be ob- 
served in their payment. On behalf of the libelants Miller et al. it is 
claimed that the decrees should be satisfied, so far as the fund in court 
will permit, in the order in which the several collisions giving rise to 
the claims occurred; while on behalf of the other libelants it is claim- 
ed that they should be paid in the inverse order of the dates of their 
création. Whichever of thèse contentions is allowed, it is admitted that 
the claims of Henry Steers, Inc., and Josiah D. Morgan, master, aris- 
ing out of the collisions occurring on the 28th day of June, 1907, are 
of equal rank and should be paid pro rata, since the collisions giving 
rise to them occurred, to ail intents and purposes, simultaneously. 

In The John G. Stevens, 170 U. S. 113, 18 Sup. Ct. 544, 42 h. Ed. 
969, it is settled that maritime liens for collisions are to be preferred in 
admi/alty to liens for previous supplies ; but the question of the priority 
of liens for collisions occurring at différent times, although mooted, 
was not decided by that case. However, in The America, Fed. Cas. No. 
288, it appeared that a collision claimant libeled the America for dam- 
ages done July 12, 1S52. A second claimant filed a libel against the 
fund in court for damages caused by a collision which occurred July 
llth, one day earlier than the happening of the collision by which the 
original libelant suffered damage. Other libels were likewise filed 
against the fund in court. Whereupon the court, after directing that 
liens for wages should be first paid, and also the liens of certain ma- 
terialmen who had repaired the vessel after the last collision, held that 
the lien arising from the last collision was prior to the other remain- 
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ing liens, including that arising under the earlier collision. In the 
course of his opinion Judge Hall says : 

"The last lien should be prëferred, whether It attaches by reason of salvage 
services or a collision. If a collision elainmut does not enforce his lien until 
the vessel is wrecked, or In danger of loss, and she is saved by the efforts of 
salvors, those salvors should certainly hâve the préférable claim ; and if, after 
salvage services are effected, the vessel causes damages before the salvor's lien 
is enforced, the right of the salvors, like any other lien or proprietary interest, 
must be subject to the claims of the injured party. In short, ail parties, ex- 
cept seamen, holding ordinary maritime liens upon a vessel, are to some extent 
treated as though they had a proprietary interest in the ship ; and their inter- 
ests, whatever they may be, are subject to ail liens which the necessities of 
the ship, or a collision caused by the carelessness or misconduct of those in 
charge, may subséquent! y impose." 

This case was followed in The Frank G. Fowler (D. C.) 8 Fed. 331, 
where the question now presented was again fully and carefully con- 
sidered by Judge Choate, who reached the' conclusion that collision 
claims were to be paid in the inverse order of their occurrence. In 
the course of his opinion he says : 

"A lien or tacit hypothecation is at once created and vested in the damaged 
party, subject to be defeated only by uiireasonable lâches in bringing the pro- 
ceeding in reni, by which alone it can be enforced. A party who has already 
suffered such a damage has such a lien of hypothecation of the vessel. He is 
to t,hat extent in the position of an owner He has a quasi proprietary inter- 
est in the vessel. It is true he cannot, as an owner, control lier employaient, 
or prevent her departure on anéther voyage, except by the exercise of his rigbt 
or power to arrest her for the injury to himself, and in some cases the sec- 
ond injury may be done before he bas an opportunity to arrest her. Yet if her 
continued employaient is not his own voluntary act, nor with his own consent, 
it is his misfortune that the vessel In which he has an interest Is used in a 
manner to subject herself to ail the périls of navigation. This use, unless he 
intervenes to libel and arrest her, is perfectly lawful as against him. If she 
Is lost by shipwreck, of course, his lien beeomes valueless, and I think his in- 
terest is not exempted from this other péril to which the vessel is liable, name- 
ly, that she may become bound to any party injured through the torts of the 
masters and mariners. The principle as to marine torts is that the ship Is 
regarded as the offending party. She is liable in solido for the wrong done. 
The interests of ail parties in her are equally bound by this lien or hypothe- 
cation, whether the master and mariners are their agents or not. * * * I 
think the same principle is applicable to a prior lieuholder, who, by the tort of 
the master and mariners, lias become, so to speak, a part owner in the vessel. 
His property, the vessel, though not by his own voluntary act, has been used in 
commerce. . That use was not tortious as to him. It is subject in that use to 
ail ordinary marine périls. One of those marine, périls is that it may become 
liable to respond to another party, injured by the négligence of the master and 
mariners. No exception to the liability of the vessel, exempting the interests 
of parties interested in the ship, has been established by authority. To create 
such exceptions would greatly impair and weaken the security against négli- 
gent navigation, which the rule of liability of the vessel is at least partly de- 
signed to promote." 

The case last referred to was, however, reversed by Judge Blatch- 
ford, sitting in the Circuit Court. 17 Fed. 653. I hâve not been re- 
ferred to, nor hâve I found, any later case in which the question has 
been directly decided. In my judgment, however, the opinion of Judge 
Choate is the more logical of the two, and the better supported by prin- 
ciple. Judge Blatchford's reasoning was in effect that, since the second 
collision did not benefit thé vessel, it was not entitled to priority over 
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the lien created by the first collision, thereby seemingly adopting the 
rule that a subséquent lien is entitled to priority of payment only when 
it has benefited or increased the value of the vessel out of which ail 
liens are to be satisfied. It is manifest, however, that priorities be- 
tween collision liens cannot be determined on the theory of benefit to 
the offending vessel. No collision, be it the first, the second, or the 
third, can or does benefit the vessel. The John G. Stevens, supra, 
moreover, expressly held that a tort lien, although it did not benefit the 
vessel, nevertheless had priority over an earlier lien for supplies, which 
presumably did. There is no apparent reason why the rule in cases of 
collision should be différent than it is in the matter of successive liens 
for repairs or supplies, which are ordinarily paid in their inverse order. 
The proprietary interest created in the vessel in favor of the party in- 
jured by the first collision is subject, like ail other proprietary interests 
in her, to subséquent marine périls, including collisions. That a mari- 
time lien created by collision gives a proprietary interest in the res to 
the injured party is laid down in many cases, among them The John G. 
Stevens, supra, in which the court said, at page 120 of 170 U. S., at 
page 547 of 18 Sup. Ct. (42 L. Ed. 969) : 

"The foundation of the rule that collision gives to the party injured a jus 
in re in the offending ship is the principle of the maritime law that the ship, 
by whomever owned or navigated, is considered as herself the wrongdoer, 
liable for the tort, and subject to a maritime lien for the damages. This prin- 
ciple, as has been observed by careful text-writers on both sides of the At- 
lantic, has been more clearly established, and more fully carried out, in this 
country than in England. Henry on Admiralty, 75, note; Marsden on Colli- 
sions (3d Ed.) 93." 

With this principle established, it logically follows that such proprie- 
tary interest may be lost, not only by lâches, but by the establishment of 
a subséquent proprietary interest of the same character. The party 
first injured has the right to arrest the vessel and establish his lien. 
Failing to do so, he submits his proprietary interest in the vessel to ail 
of the ordinary périls of navigation ; and, since marine torts are charge- 
able to the vessel as the offending party, one of the périls of naviga- 
tion to which the party first injured thereby submits his interest is 
the liability of the vessel to commit further torts. The true theory is 
that if the party first injured, and who has thereby acquired a proprie- 
tary interest in the vessel, permits it to continue in navigation, and the 
vessel commits a subséquent tort, he in a sensé becomes a party to the 
subséquent tort, and hence his interest is subject thereto and liable 
therefor. The conclusion arrived at in this case is in accord with the 
views of the author of Hughes on Admiralty, where, at pages 348-351, 
after referring to the variant décisions in The Frank G. Fowler, and 
making an extensive citation from the opinion of Judge Choate, he 
says : 

"If the principles laid down by the Suprême Court in The John G. Stevens 
are to be the guide, it would seem that the District Judge was the one who 
should be followed. When we once settle the doctrine that a maritime lien is 
a jus in re, or a proprietary interest in the ship, it would seem to follow neces- 
sarily that the owner of that interest, even if not guilty of lâches, and even if 
having no control over the master in charge, impliedly takes the risks of sub- 
séquent accidents, and holds the ship out to the world as a thing of life, liable 
to make contracts and commit torts, and that he should not be heard to dis- 
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pute the claims of others who hâve been brought into relations wlth her upon 
this basis." 

Logically I can see no other possible conclusion, Çonsequently an 
order directing the payment of the collision claims in the inverse order 
of the dates of their création will be entered. 

Other libels for repairs and supplies were filed, but the proctors of 
such libelants did not appear at the argument, although duly notified 
thereof, and hence may be taken as asquiescing in the rule laid down 
in The John G. Stevens, supra, which, of course, would bind this court 
in any event. 



BOUKER CONTRACTING CO. v. PROCEEDS OF SALE OF DREDGING 
MACHINE (MORRISON ' DREDGING CO., Claimant).'' 

(District Court, D. New Jersey. March 4, 1909.) 

1. Maritime Liens (§ 69*) — Power of Court — Disposition of Proceeds ,ov 

Vessel Sold. ......... 

Where a court of âdmlralty.hàs.seized and sold a vessel in prôceedings 
in rem, any surplus proceeds remaining after lien claims haVe been paid 
belongs to the owner of.the vessel, and the court has no power to dis- 
tribute the same to gênerai creditors having no liens. 

[Ed. Note.— For other cases, see Maritime Liens, Cent Dig. | 107; Dec. 
Dig. § 69.*] ■■■•., : .. . 

2. Maritime Liens (§8*)— Maritime Contract— Hiring of Scow. \ 

A hired scow, on which a dredge was temporarily mounted whîle being 
used to unload niaterial from boats and deposit the same in the space be- 
hind a private bulkhead, which was being filled in, was nôt employed in a 
maritime service, nor was the contract of hiring maritime ; and the own- 
er, in the absence of a contract therefor, has no lien upon the dredge or its 
proceeds for the hire. 

[Ed. Note. — For other cases, see Maritime Liens, Cent. Dig. § 13 ; Dec. 
Dig. § 9.*] 

In Admiralty. On pétition for proceeds. 
Linsly Rowe, for petitioner. 
Foley & Martin, for claimant. 

CROSS, District Judge. The pétition sets forth that the petitioner 
intervenes for its interests in the proceeds of a dredging machine now 
in the registry of this court; that the petitioner is a corporation of 
•the state of New Jersey, engaged in maritime contract work in and 
about the bay of New York ; that the dredging machine above men- 
tioned was owned by the Morrison Dredging Company, a corporation 
of New York, which was engaged in the business of dredging out or 
filling in of channels or other water ways in and abôut the harbor of 
New York and adjacent waters; that in the month of December, 1906, 
the Morrison Dredging Company hired from the petitioner onè of its 
scows, known as "No. 22," took possession of the same on, December 
16, 1906, subsequently erected and placed thereon said dredging ma- 
chine, and agreed to pay a reasonàble price for the rental and charter 
of said scow while it was used by said dredging company; that the 

*For otbeï cases see sametopic& § numbek in ÎDec. & Am. Digs, 1907 to daté; & Rep'r Indexés ' 
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scow was in the possession of said dredging company, with the dredg- 
ing machine on board, and was used and employed by said dredging 
company in its business, from December 16, 1906, until February 20, 
1907, inclusive (Sundays not being charged for), a period of 58 days; 
that the reasonable price and value for the use and charter thereof 
was $7 per day, and that the total amount due the petitioner for the 
hire of said scow, was $406, no part of which sum had been paid, al- 
though payment thereon had been demanded; that on February 20, 
1907, both the scow and dredging machine were attached by the Unit- 
ed States marshal for this district, under a monition issued out of 
this court upon a libel for contract filed by the Merritt & Chapman 
Derrick & Wrecking Company; that such proceedings were had un- 
der said libel and others subsequently filed; that the said dredging 
machine and scow were separately sold by the marshal April 19, 1907, 
under a writ of venditioni exponas issued out of this court; that the 
proceeds of sale of said dredging machine amounted to $1,725, which 
sum was duly paid into the registry of this court, where it remains un- 
distributed; that the contract for the hiring and charter of said scow 
was a, maritime contract ; that the petitioner is entitled to hâve the 
amount due thereunder paid out of the proceeds of the sale of the said 
dredging machine, and that ail and singular the premises are true, and 
within the admirai ty and maritime jurisdiction of the United States 
and of this honorable court. 

The claimant by its answer, among other things, sets up that the 
petitioner has no lien against the proceeds of sale of the dredging ma- 
chine by virtue of any of the niatters or things set forth in its pétition. 
The foundation of the petitioner's claim has already been stated. The 
claimant dénies that it hired the scow, and, on the contrary, says that 
it came into possession of it under a contract of sale, by the terms of 
which the title was to remain in the petitioner until the purchase price 
was fully paid, during which time, however, the claimant was to hâve 
possession, subject to the right of the petitioner to keep a man on board 
of the scow at the expense of the claimant. If a conditional sale were 
made, as the claimant allèges, the petitioner is manifestly not entitled 
to hire for the use of the scow ; but it is unnecessary, in my judgment, 
to consider that aspect of the case, because under the évidence, and 
accepting the petitioner's view that the scow was chartered, I hâve 
reached the conclusion that the petitioner is not entitled to a decree. 
I am unable to perceive any lien or right of lien that the petitioner 
had or has upon the dredge, or the proceeds of sale thereof. It is no- 
where claimed that such right exists by reason of any contract. The 
pétition is silent upon the question. It neither asserts the existence of 
such a lien, nor sets up facts from which one might be inferred. The 
petitioner merely asks to be paid its claim out of the proceeds of sale 
of the dredge in the registry of the court, as if to ask were to receive. 

Beyond question the petitioner cannot obtain any of the moneys it 
seeks unless its claim constituted a maritime lien, capable of enforce- 
ment by a proceeding in rem against the dredge. The petitioner seems 
to hâve proceeded upon the theory that as a gênerai creditor of the Mor- 
rison Dredging Company, in the absence of creditors having liens, it 
had the right to hâve its claim for the hire of the scow paid out of 



430 168 FEDERAL REPORTER. 

the proceeds of sale of the dredge. The authorities, however, do not 
support, but are absolutely opposed to, that view; for instance, in The 
Lottawanna, 87 U> S. 201, 221, 22 L. Ed. 259, the court says: 

"Beyond doubt, maritime liens upon the property sold by tbe order of the 
admiralty court follow the proceeds; but the proceeds arising froin such a 
sale, if the title of the owner is unincumbered and not subject to any maritime 
lien of any klnd, belong to the owner, as the admiralty courts are not courts 
of bankruptcy or of insolvency, nor are they invested with any jurisdiction to 
distribute such property of the owner, any more than any other property be- 
longing to hiiB, among bis creditors. Such proceeds, if unaffected by any lien, 
when ail légal claims upon the fund are discharged, become by opération of 
law the absolute property of the owner. * * * Decided cases may be found 
which afford some support to the proposition that the proceeds in the registry 
of the court, if the lien claims are ail discharged, may be distributed equitably 
among the intervening creditors <pf the owners; but the court is, of the opinion 
that the rule that the proceeds in that state of the case belong to the owner 
ls correct in prineiple, and that the weight of aiithority is in Us favor, notwith- 
stànding those cases, of Which The John, 3 Robinson, 290, is the one most 
frequentiy cited." 

Other cases from the rriany holding the same doctrine are The Wy- 
oming (D. C.) 37 Fed. 543; The Willamette Valley (D. C.) 76 Fed. 
838; The Ëalize (C. C.) 52, Fed. 414; The Lydia A. Harvey (D. C). 
84, Fed., 1000. In The Balize, supra, the facts were that a tug had 
been sold to'satisfy certain maritime liens, which having been discharg- 
ed, there rerriained in court a surplus which was claimed by both the 
former owner and his creditors. The creditors, who petitioned that 
the fund be paid to them, were of two classes — those claiming for 
supplies furnishedto boats other than the tug, for which suits in per- 
sonam were pending, and those claiming for services rendèred as mas- 
ter of the tug and of other boats, for which judgments in personam 
had been obtained and exécutions returned nulla bona. Jackson, Cir- 
cuit Judge, on appeal from the District Court, held that the suits and 
judgments in personam conferred no vested right on the master of the 
tug, or other petitioning creditors, to a spécifie interest in the surplus 
such as the forty-third admiralty rule contemplâtes, and that there- 
fore the District Court had no jurisdiction in admiralty to create liens 
on the ; sUrplus as against the former owner. In the course of its opin- 
ion the court sàid : 

"Neither the master of the Balise nor any of the other petitioning creditors 
had any spécifie lien upon the Balize or Its proceeds. either by statute or by 
contraCt. The District Court, as an admiralty court, has no jurisdiction to 
create liens on thls surplus as against tlie owner. It can only assert and en- 
force against the owner prior spécifie liens which the owner or the law hâve 
previousiy çreated or established. The judgments which the several masters 
hâve obtained against the Détroit Tug & Transit Company (the former owner 
of the tug) in personam, the issuance of exécutions, and returns of nulla 
bona thereon, created no lien on sàid surplus. The suits and judgments in 
personam conferred ùo vested right to a spécifie interest in said surplus, such 
as the forty-third admiralty rule contemplâtes. The créditer who claims satis- 
faction out of surplus proceeds' in such cases must corne into court with an 
existing spécifie lien. He cannot invofee the aid of a court of admiralty to 
create such lien byattaching or impoundlng the fund. The admiralty court 
can only enforçe or glve effect to subsisting liens created by statute or contract 
as against the owner of surplus proceeds. It may be, and doubtless is, in- 
équitable for the owner to assert its right to this surplus, and leave bona flde 
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debts unpaid; but a court of admiralty has no such équitable Jurisdiction as 
will enable it to correct such a wrong. The claim of the master of the Balize 
cannot be distinguished from that of the other creditors, and the decree of 
the District Court allowing and directing its payment is reversed." 

The law, however, is summarized in a single paragraph in The Edith, 
94 U. S. 518, at page 523, 24 L,. Ed. 167, where Mr. Justice Strong, 
speaking for the court says : 

"It need hardly be added that, though a proceeding in rem and a pétition 
for payment of a claim out of proceeds of a sale remaining in the registry are 
distinct things — the former proceeding on the ground of a lien — yet no one ex- 
cept an owner is entitled to payment out of the registry, unless he has a lien 
upon the f und therein. The court can marshal the f und only between lienhold- 
ers and owners." 

The evidenca shows that scow 22 came into the possession of the 
claimant on or about the 16th day of December, 1906, loaded with 
dirt; that the claimant had been in the habit of receiving from the 
petitioner scows thus loaded, and of unloading them and using the 
material with which they were laden, in the exécution of a contract 
which it had with the New York Central Railroad for the filling in 
of some property lying back of a bulkhead at Kingsbridge, on the Har- 
lem river, near 192d street, in the upper part of the city of New York. 
The dredge referred to, which consistée! of an A frame, boom, and 
engines, with a house over it, had been up to that time, and was for 
about two weeks thereafter, used as a land dredge ; that is to say, it was 
located on the land and used for unloading scows into the dépression 
which was being filled. Mr. Bouker, the chief witness for the petition- 
er, speaking of the business of the Morrison Dredging Company, the 
claimant says that so far as he knew "the only business they were en- 
gaged in was the filling in of some property at Kingsbridge with dirt 
and ashes," etc., and his testimony upon the point is in harmony with 
ail of the other testimony in the case, which, briefly summarized, is 
to the effect that the claimant during November and December, 1906, 
and January, 1907, was engaged in the work of constructing the bulk- 
head above mentioned and filling in the space back of it with earth 
and other material, and that the scow was hired to be used, and was 
used, on that work. It has already been stated that the dredge was 
used upon the land for unloading scows until January lst, when it 
was transferred to scow 22. The work of transfer and of installation 
upon the scow occupied about three days, and after the dredge was 
thus installed it so remained until it was seized by the marshal. Still 
it was not in use throughout the entire intervening period, for the 
reason that on January 28th the barge and the dredge both sank, to 
the extent that they were partially submerged. They were raised, how- 
ever, on February 9th by the Merritt & Chapman Dredging Company, 
and towed to Hoboken for repairs, where on February 20th they were 
seized by the marshal and subsequently sold as above stated. 

From what has been said, it appears that the dredge was in actual 
use on the scow at the most but for 24 or 25 days, and it may be add- 
ed that the character of its use during that period was, as above in- 
dicated, and not otherwise. There is no évidence of any agreement 
for a lien upon the dredge. The dredge and the scow were separate 
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entitîes, h'adi différent owners, were sold separately, and are treated sep- 
arately in- the pétition. The one was never permanently affixed to the 
other. ' Thé dredge was no part of the tackle, furniture, or freight of 
the scow, if, indeed, that be material under the circumstances. It nev- 
er became a part of the scow. It was used on the scow for a short 
period, but not at anytime in a maritime service. Its use while afloat 
was not différent than it had been while on the land. In both cases 
it aided in unloading material for fïlling in a dépression behind a bulk- 
head. It could doubtless be moved more readily while afloat, but the 
area of its movement wàs at ail times circùmscribed by the bulkhead. 
Neither it nor the scow was, during the charter, engaged in maritime 
work. There is no évidence that the scow or the dredge were either 
of them ever outside of the bulkhead after the scow was chartered, ex- 
cept when they were taken away for repairs, after they had been sunk- 
en and raised: The construction of the bulkhead was apparently a 
private matter, and there is nothing in the case from which it might 
be inferred that in any sensé or to any extent it was an aid to com- 
merce or navigation. 

In re Hydraulic Steam Dredge, No. 1, 80 Fed. 545, 25 C. C. A. 628, 
is to some extent illustrative of. the case at bar. At page 556 et seq. 
of 80 Fed., and page 639 et seq. of 25 C. C. A., Judge Jenkins, speak- 
ing for the Seventh Circuit Court of Appeals, said: 

"Upon the assumption tbat the structure in Question is a ship or Vessël, 
and within the admiralty jurisdiction, that jurisdiction will not be asserted to 
enforce a contract touching the ship, unless such contract is maritime in its 
nature. Insurance Oo. v. Dnnham, 11 Wall. 1, 20 L. Ed. 90. The admiralty 
deàls alone with things pertaining to the sea. We declared in The Kichard 
Winslow, 34 U. S. App. 542, 18 G. C. A. 344, 71 Fed. 426, that 'a maritime 
contract niust therefore coticern ; traosportation by sea. It must be one of 
navigation, and commerce on navigable waters.' It was there pointed out 
that not'every contract having référence to a ship is within the admiralty 
jurisdiction, but only such as relate to maritime employment, such as per- 
tain to the na\ r igation of a ship or assist the vessel in the discharge of a 
maritime obligation. It is not enough that the service is to be done upon 
the sea or with respect to the ship. It must relate to trade and commerce 
upon navigable waters. The coals furnished by libelant were supplied to the 
dredge while It was éngaged in its work for the Illinois Central Railroad Com- 
pany, and to enable it to perform that work, which was 'to fillin earth for its 
railroad purposes behind a Une of piling on its grounds on the lake front in 
Chicago.' By means of Its cutting apparatus, the earth on the bed of the lake 
was dug up, looseried, and dlsiritegrated, and, with the adjacent water, sucked 
up into and through a cëntrifugal pump, and thence discharged through a 
continuons Une of adjustable pipes to the place of deposit upon the adjacent 
Shore. This is not a niaritime employment. The f act that the, dredge floated 
upon navigable waters is not controlling. The dredge in the performance of 
that contract was not engaged in navigation, nor even in the marine trans- 
portation of thé earth dug from the bed of the lake. To the cpntrary, a pe- 
culiar.mechanism dispensed with the necessity of marine transportation. The 
employment related solely to the land — to the création pf an embankment up- 
on the land for the use of a railway, upon the land. The only possible relation 
to tne sea in thls employment was in this: That for the purpose of obtaining 
the earth, and as a nécessary incident thereto, the bed of the lake was dug 
"out, and thereby thechannel was deepened. That was not, however, for the 
purposes of navigation. It is not suggested that vessels engaged in navigation 
frequented the' place, that wharyes were constructed or designed, or that the 
excavation was for the purpose' of or in aid of navigation. The work was 
done in and for the construction of an embankment upon the land, and for 
railroad purposes/' 
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In the case of Cleveland Terminal & Valley Railroad Co. v. Cleve- 
land Steamship Co., 208 U. S. 316, 28 Sup. Ct. 414, 52 L. Ed. 508, 
it appears that a libel was filed in the court below upon a claim for 
damages caused by a vessel to a bridge or dock in navigable wa- 
ters. The libel was excepted to. Upon the hearing the District 
Court sustained the exception, and dismissed the libel, "on the ground 
that although the property injured by said disaster, said dock, said 
center pier, and said protection piling work, stood in the navigable 
water of said river, yet it does not appear, from the allégations of 
the libel, that any part of said property so injured was either an in- 
strument of or an aid to navigation, for which reason there is no au- 
thority for sustaining the jurisdiction of a court of admiralty over the 
wrong complained of, and the cause of action set forth in the libel." 
Trie decree below was affirmed by the Suprême Court. See, also, The 
Pile Driver, E. O. A. (D. C.) 69 Fed. 1005; The Pennsylvania, 154 
Fed. 9, 12, 83 C. C. A. 139. 

Because, therefore, the petitioner had no lien or right of lien against 
the dredge, it has no claim to the moneys in the registry of the court. 

The pétition will be dismissed, with costs. 



EQUITABLE TRUST CO. v. J3ETNA INDEMNITT CO. 

(Circuit Court, E.D. Pennsylvania. February 10, 1909.) 

No. 250. 

1. Principal and Sueett (5 82*) — Construction and Opération — Rcope of 

ouligation. 

Plaintiff contractée! to Insure the title of mortgagees who fumished mon- 
ey to be usod liy a builder in building 62 houses on land owned by him, and 
of purohasera of such houses, to protect them from defoults of the own- 
er in the building opération and from liens. The owner, with défendant 
as surety, exeented a bond to plaintiff to indemnify it against loss on any 
policies it might issue, including any suras it might advnnce for material 
and labor for the completion of the buildings and improvements. Défend- 
ant knew that plaintifï' was to haudle and pay out the fund used in the 
entire building opérations, and that subcontracts had been let for parts of 
the work covering ail of the houses. Held, that defendant's liability was 
not restricted to losses incurrsd by plaintiff on the particular houses on 
which it had actually issued policies, but extended to the entire opération, 
which it had contracted to see completed. 

[Ed. Note. — For other cases, see Principal and Surety, Dec. Dig. | 82.*] 

2. Principal and Sueett (§ 100*) — Construction and Opération— Liability 

of Surety. 

Overpayments made to snbeontractors on vouchers indorsed by defend- 
ant's principal in the bond, or changes in the plans made by him. did not 
release it from liability ; the purpose of the bond having been to indemnify 
plaintiff from loss by reason of its insuring against bis defaults. 

[Ed. Note. — For other cases, see Principal and Surety, Dec. Dig. § 100.* 
Discharge of surety by altération of instrument, see note to Zeigler T. 
Hallahan, 66 C a A. OJ 

•For other cases see sarne toplc & S numbek In Dec. & Am. Digs. 190? to date, & Rep'r Indexe» 
168 F.— 28 
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3. ÈBÏHCIPA£'A£KD SXJBETY (| 109*)— CONSTRUCTION AND OPERATION— LIABILITY 

. of SuBprr., : ! 

Àddition^l gecurity, taken by plaintiff In the way of bonds from subcon- 
tractors, wefe matters outside of. the contract of défendant,' and the f allure 
to collect on such bonds did not affect its liability. 

[Ed. Note.— For other cases, see Principal and Surety, Dec. Dig. § 109.*] 

At Law. On motions for judgment non obstante veredicto and for 
new trial. 

, Loughlin & Bracken, for plaintiff. 
Gustavus Remak, Jr., for défendant. 

HOliAND, District Judge, This suit was instituted to recover 
on a, bond executed July ',%,- 1906, by William H. Morrison, of Phil- 
adelphia, a builder, and the JEtna Indemnity Company, in favor of 
the plaintiff, for the sum of $20,000. Its purpose generally was to 
indemnify the plaintiff against any loss arising from causes therein 
specified, to the extent of $20,000, on account of an opération in which 
Morrison was engaged in the building of 62 houses in the city of 
Philadelphia. The case was tried before a jury in this district, and 
a verdict rendered in favor of the plaintiff for the full amount of 
the bond, together with interest from October 19, 1907. Points to 
charge the jury were submitted to the court by the défendant to the 
number of 21, ail of which were refused. Exceptions were taken to 
the refusai and to some portions of the charge of the court, upon 
which the défendant has predicated 24 reasons for a new trial; the 
first 3 reasons being merely formai. He also filed a motion for 
judgment non obstante veredicto under the Pennsylvania practice act 
of April 22, 1905 (P. L,. 286), authorizing such a motion where a 
request for binding instructions has been submitted and refused by 
the court. 

The first 3 reasons for a new trial are : (1) The verdict was against 
the law; (2) was against the évidence; and (3) was against the 
weight of the évidence — none of which can be sustained in this casé. 
The remaining 24 reasons for a new trial are based either upon an al- 
leged erroneous charge of the court or a refusai to instruct the jury 
affirmatively on points submitted by the défendant. If the défendant 
be right in the contention, either as to the error committed by the 
court in its charge to the jury or its refusai to affirm the points sub- 
mitted, then there would be no liability whatever on the part of the 
défendant, and it would be entitled to judgment non obstante veredicto. 
This, there fore, is the only question that need be considered, and ail 
the alleged errors entitling the défendant to judgment raise three ques- 
tions, the considération of which will dispose of the whole case. 

1. The défendant is not liabte on the bond, because it applied only 
to losses suff ered by the plaintiff by reason of the policies of title as- 
surance issued by it during the construction of the said buildings or 
municipal imprôvements, or within the lawful time allowed for filing 
claims on account of such constructions, and title policies were not 
issued on the whole opération, to wit, the 62 houses to be built, but 

•For other cases see same topic & § number In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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that policies were only issued by the plaintifï company on 41 houses; 
and, second, that the déclaration was for expenditures on 41 houses, 
and, évidence being permitted of expenditures on 62 houses, there 
was a fatal variance between the déclaration and the proofs. 

William H. Morrison had secured the ownership of a tract of land 
"on the west side of Fifty-Seventh street, in Philadelphia, extending 
from Spruce street to Pine street, and extending of that width west- 
ward 240 feet, upon which he was about to erect houses." He applied 
to the plaintifï company for the purpose of having it issue policies of 
insurance, insuring the title to the property, and insuring holders of 
mortgages on the same against loss by reason of any claims or failure 
to complète the buildings. As one of the inducements for the plain- 
tifï company to issue its policies, Morrison, the contractor, and the 
vEtna Indemnity Company, executed a bond to it, obligating them- 
selves in the sum of $20,000 to indemnify the plaintifï company against 
any loss set forth in the récital of the defendant's bond on the policies 
issued by the plaintifï company during the construction of the said 
buildings or municipal improvements, or within the lawful time al- 
lowed for filing claims on account of said construction. Following the 
récitals the conditions of the bond covered ail claims insured against 
in the plaintifï's policies issued to mortgagees, "including ail such 
sums of money as may be advanced and paid by said company for 
materials and labor for the construction and completion of said build- 
ings or municipal improvements," etc. This, it was held at the trial, 
was not restricted to sums of money advanced for material and labor 
for construction and completion of buildings only, upon which the 
plaintifï company had issued its policies of insurance, but also com- 
prehended ail expenditures for labor and material in the completion 
of the whole opération, upon which it had obligated itself to issue 
policies and for which it had been paid. 

The fund for carrying out the opération was raised by borrowing 
part of the money from the Hamilton Trust Company and part from 
an individual by the name of William Conway, and the balance was 
loaned by the plaintifï company, amounting to a total of $135,000. The 
subcontractors each bid for the whole of his line of work upon the 
entire opération, and agreed to accept a pro rata share of the fund 
raised, and the balance in deferred payments in the shape of liens on 
the buildings after the mortgages given to raise the cash fund. The 
total cash fund raised was held by the plaintifï company as a further 
guaranty for the completion of the work on the part of Morrison. 
The défendant was présent when the arrangement was made and the 
contracts entered into, and it knew how the fund was being raised 
and the mode of conducting the opération. It knew that in case of 
Morrison's default there could be no séparation of the fund or the 
work for the purpose of completing the houses upon which policies 
might hâve been issued alone; nor was there any such contempla- 
tion, as the plaintifï company had been paid in advance the considéra- 
tion for the issuing of ail the policies on the whole of the 62 houses, 
and there is no doubt but that the défendant company executed this 
bond with the understanding that the clause which provides for an 



436 ''■'■- 168 FEDERAL EBPOETEÉ. 

indemriity "for ail such surns of money as may be advanced and paîd 
by the said company for materials and labor for the construction and 
completion of said building or municipal improvements," etc., included 
such expenditures as well for the houses in the opération upon which 
the policies had not been actually issued and signed by the plaintiff 
company as upon those upon which the policies were issued and in 
the hands of holders of the mortgages. 

2. We think that proof was properly admitted showing the expendi- 
ture of the plaintiff company for the completion of the 62 houses, un- 
der the averments in the plaintiff 's statement. It claims, as set forth 
in the, statement: 

."That; ait said payments represent loss and damage sustalned by plaintiff 
as theinsurer on its said policies, and were ; the direct resuit and conséquence of 
the default. hereinbefore^averred onthe part of the said Morrjson in the érec- 
tion of the said buildings vvithin the tinie stipulated in the said policies." 

The allégations hère set ; forth not only, include whatever expendir 
'tures'.to which the plaintiff. L was put, by. r.eason of the. issuing of thé 
policy; : but ajso iricludfd, the'^moneys expeflded by.reaspn pf. the fail- 
ttreof Morrïsqn tp complété the opération i and it was not ^ecessary, 
as claimed py the Refendant, for the' .plaintiff to ; amend, ; its, statement 
in,ôrde'r to enable it to prbduce évidence df cost of completion of the 
houses. iipon' which policies had ; nqt been, issued.- ;,• 

3/ The défendant was entitléd tp bin!dïng instructions, because ma- 
tériel departures were shôwn (by undisputed évidence of. officers and 
witnesses of the plaintiff) from the àgr,e,ement. for completing the op- 
ération,' ,to which defendànt's bond .relatéd, participated in and made 
possible bnly by the consent^ of the plaintiff, without the knowledge 
or consent of the défendant. ...,.■ 

The plaintiff company, for thé purpose of f urther securing itself 
against a possible failure of Morrison to complète the opération, se- 
cured titl'e to the land upon which the opération was being conducted, 
and it f urther required Morrison to permit it to hold the fund raised 
for the purpose of building thé houses, and also had assigned to it 
the subebntractors'' bonds ; givento the contractor, guaranteeing the 
faithful performance "of the work of the subcpntraçtofs in accordance 
with plans 'and spécifications. The subcontractprs were paid upon 
vouchers indorsed by Morrison and àpprpyed by a représentative of 
the plaintiff company. It appeared, in/thè course of the construction 
of the work, that somè of the subcontractcirs, through Morrison, which 
was approvéd by the représentative of the plaintiff company, secured 
overpayrhents.lt f urther appeared that Morrison had altered the 
plans as tp one house, and erected a three-story building, instead of 
one of tw'o stories, as required by the original plans and spécifications, 
and there was anôther change, in that an iron fence, more expensive 
than that callëd for' by the spécifications, was erected as the opération 
was finally completed;' ànd it f urther appeared that, after Morrison 
abandoned the opération, some of the subcontractors failed in the 
performance of their coritract, and in order to complète the work it 
was necessary for the plaintiff company to pay a greater sum for the 
completion of the particulàr work in which' the subcontractor failed. 
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It further appeared, upon the failure of the subcontractors to carry 
out their contract in accordance with the plans and spécifications, that 
the plaintiff company employed a lawyer for the purpose of suing 
out the subcontractors' bonds. One of the most prominent members 
of the Philadelphia bar was employed for that purpose, and the suits 
are now pending in the court of common pleas of Philadelphia county. 
It is claimed, however, that the plaintiff company, through its attor- 
ney, failed to bring the suits in proper time to enable it to recover. 

It was contended by the défendant that it was not liable on its bond 
because (l)-of thèse overpayments to the subcontractors; (2) because 
of the change of plan in adding a third story to one house and chang- 
ing the kind of fence around the opération; (3) in paying advance 
sums to subcontractors for the completion of the work ; and (4) for 
a failure to promptly collect on the bonds of the delinquent subcon- 
tractors. 

; Any overpayments to subcontractors made by Morrison might af- 
fect the bonds given him to guarantee the performance of the work 
undertaken by thèse subcontractors. Morrison had control and man- 
agement of the subcontractors and their work. The plaintiff had se- 
cured possession of the fund, in order that it might be assured of its 
being properly used for the completion of the opération, and any pay- 
ment Morrison might direct in carrying out the work could not affect 
defendant's liàbility on its bond to the plaintiff, because there was 
nothing in the bond binding the plaintiff to any particular course of 
supervision over Morrison's actions with regard to the disbursement 
of the fund. 

Ail the plaintiff company did in the way of securing title to the 
real estate, handling the fund for the payment of the subcontractors 
as they progressed with the opération, and having the bonds of the 
subcontractors assigned to it, was for the purpose of further insuring 
the completion of the opération by Morrison; and while it did not 
at ail alter or touch any stipulation in the defendant's indemnity bond 
to the plaintiff, yet they were ail calculated to insure the performance 
of the agreement on the part of Morrison, and diréctly and materially 
lessened the hazard which the défendant assumed in executing its 
bond to the plaintiff. And as to the adding of a third story to one 
house and changing the fencing, which was done by Morrison him- 
self, the plaintiff is not responsible. If a violation at ail, it was the 
act of Morrison, whose faithful performance the défendant company 
had guaranteed by the exécution of its bond. 

As to the failure of the plaintiff company to collect on the sub- 
contractors' bonds, we do not see that the défendant has any right to 
complain, because it is a matter entirely outside of the bond of indem- 
nity upon which the plaintiff is suing the défendant. It is simply an 
additional security taken by the plaintiff company to further protect 
it against any failure on the part of Morrison, to which no référence 
is made by the défendant in its bond to the plaintiff, and, again, it 
does not yet appear that the plaintiff will not succeed in collecting 
the amount specified in the subcontractors' bonds ; but at any rate 
the évidence showed that the plaintiff employed one of the leading 
members of the Philadelphia bar, now dead, and placed in his hands 
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the bonds, with direction to collect the same, and he proceeded on 
the bonds, which hâve not yet been prosecuted to judgment. The 
défendant executed a bond to indemnify plaintiff against Morrison's 
failures, and it cannot now be relieved of its liability on that bond be- 
cause plaintiff did not prevent Morrison from failing through the ad- 
ditional security which it had taken. 

We' dô not think there is any other question that need be consid- 
ered, with the exception of the question of interest. It is conceded by 
the plaintiff that there was error in the claim for interest from October 
19, 1907, when it should hâve been only from the date, when suit 
was brought, to wit, June 28, 1908. Accordingly the verdict should 
be reduced in the sum of $830, which would be interest on the amount 
for which the défendant would be liable from October 19, 1907, to 
June 28, 1908. 

It is therefore hereby ordered that, if the plaintiff file a remittitur 
for this amount within '10 days, a new trial will be overruled, and the 
motion for judgment non obstante veredicto refused; otherwise, a 
new trial will be granted. 



UNITED STATES v. WOOD. 
(District Court, D. New Jersey. Marcti 4, 1909.) 

1. INDICTMENT AND INFORMATION- (§ 108*) — SUFFICIENCY— STATUTORY OFFENSES 

— REFERENCE TO STATUTE. 

An indictment charging an offense against the United States will be 
upheld if there is any act of Congress in forée which can sustain it, wheth- 
er or not such act is specificaliy mentioned. 

[Ed. Note. — For other cases, see Indictment and Information, Cent. Dig. 
§ 284 ; Dec. Dig. § 108.*] 

2. Aliens (§ 21*)— Chinese Exclusion Acts— Repeal by Implication of Pro- 

visions of Prior Act. 

Sections 2 and 3 of the Chinese exclusion act of May 6, 1882, c. 126, 22 
Stat. 59, as amended in 1884 (Act July 5, 1884, c. 220, 23 Stat. 115 [U. S. 
Comp. St. 1901, p. 1306]), which make it a misdemeanor for the master of 
any vessel to knowingiy bring within the United States on sucf* vessel and 
land or attempt to land any Ohinese laborer from any foreign port, etc., 
were repealed by implication by sections 9 and 10 of Act Sept. 13, 1888, c. 
1015, 25 Stat. 478 (U. S. Comp. St. 1901, p. 131G), which cover the same 
offense but provide a différent punishtnent. 

[Éd. Note. — For other cases, see Aliens, Dec. Dig. § 21.*] 

3. Jndictment and Information (§ 111*)— Offenses Against Chinese Exclu- 

sion Act— Indictment of Master of Vessel Landing Chinese. 

An indictment under the Chinese exclusion act of September 13, 1888, 
c. 1015, § 9, 25 Stat. 478 (U. S. Comp. St. 1901, p. 1316), which makes it a 
misdemeanor for the master of any vessel to knowingiy bring within the 
United States on such vessel and land or attempt to land or permit to be 
landed any Chinese laborer or other Chinese person "in contravention of 
the provisions of this act," must négative the exceptions stated in section 
10 of the act. 

[Ed. Note. — For other cases, see Indictment and Information, Cent. Dig. 
§§ 295-298 ; Dec. Dig. § 111.*] 

On Demurrer to Indictment. 

•For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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H. P. Lindabury, Asst. U. S. Atty. 

Convers & Kirlin (John M. Woolsey and Charles T. Cowenhoven, 
Jr., of counsel), for défendant. 

CROSS, District Judge. There are in the indictment before the 
court two counts, both of which hâve been demurred to. Each of 
them charges in effect that the défendant on the 20th day of August, 
1906, at the port of Constable Hook, within this district, and the ju- 
risdiction of this court, then and there being the master of the steam- 
ship Highland Monarch, plying between the kingdom of Great Britain 
and the state of New Jersey, and then and there owned by a corporation 
known as the "Monarch Steamship Company," did then and there 
knowingly bring within the United States, on such vessel, to the port 
of Constable Hook, f rom a foreign port, to wit, Newcastle, in the king- 
dom of Great Britain, a certain Chinese laborer (giving his name), and 
did then and th'ere knowingly land, and permit to land, within the said 
United States as aforesaid, the said Chinese laborer (again naming 
ihim), contrary to the form of the statute, etc. 

An indorsement on the indictment was undoubtedly intended to 
point out the acts of Congress upon which the indictment was founded. 
Such indorsement, however, did not in any wise conclude the govern- 
ment. The indictment will be upheld if there is any act in force which 
can sustain it, whether or not such act be specifically mentioned. Wil- 
liams v. United States, 168 U. S. 382, 18 Sup. Ct 92, 42 h. Ed. 509. 
A demurrer to an indictment charging the défendant herein with the 
same or a like offense was sustained in United States v. Wood (D. 
C.) 159 Fed. 187. The indictment in that case was found under the 
act of September 13, 1888, c. 1015, § 9, 25 Stat. 478 (U. S. Comp. St. 
1901, p. 1316), which is not among those referred to in the indorse- 
ment upon the back of the présent indictment. It is manifest, however, 
upon examination, that the indictment now under considération is in- 
sufficient under that act, for the reasons set forth in United States v. 
Wood, supra. It was therein held that section 9 of the act of 1888 
does not in and of itself define a crime, and that a valid indictment un- 
der that section must négative the exceptions contained in section 10. 
It was the intention of the pleader in the présent case, as appears by 
his indorsement on the indictment, to rest it upon the provisions of 
the act of May 6, 1SS2, c. 120, 22 Stat. 58, as amended by the act of 
July 5, 1884, c. 220, 23 Stat. 115 (U. S. Comp. St. 1901, p. 1305), but, 
aside from such indorsement, it is quite plain that, if the indictment 
can be sustained, it must be sustained under sections 2 and 3 of that 
act. 

It is claimed, however, on behalf of the défendant, that those sec- 
tions were impliedly repealed by the act of September 13, 1888. The 
question for décision, therefore, is, whether sections 2 and 3 of the act 
of 1882, as amended, were repealed, by implication, by sections 9 and 
10 of the act of 1888. Sections 2 and 3 of the act of May 6, 1882, 
as amended, are as follows: 

"Sec. 2. That the master of any vessel who shall knowingly bring within 
the United States on such vessel, and land, or attempt to land. or permit tp 
be landed any Chinese laborer, from any foreign port or place, shall be 
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deemed guilty of a niisdemeanor, and, on conviction thereof, shall be punished 
by a fine of not inore than flve hundred dollars for each and every such. 
Chinese laborer so brought, and may also be imprisoned for a term not ex- 
eeeding one year. 

"Sec. 3. That the two foregoing sections sliall not apply to Chinese laborers 
who were in the United States on the -seventeenth day bf November, eighteen 
hundred and eighty, or who shall hâve corne into the same before the expira- 
tion of ninety days next after the passage of the act to which this act is 
amendatory, nor shall said sections apply to Chinese laborers, who shall pro- 
duce to such master before going on board such vessel, and shall produce to 
the collecter of the port in the United States at which such vessel shall arrive, 
the évidence hereinaf ter in this act required of his being one of the laborers 
in this section mentioned ; nor shall the two foregoing sections apply to the 
case of âhy master whose vessel, being bound to a port not within the United 
States, shall corne within the jurisdiction of the United States by reason of 
being in distress or in stress of weather, or touching at any port of the Unit- 
ed States on its voyage to any foreign port or place: Provided: that ail 
Chinese laborers brought on such vessel, shall not be permitted to land ex- 
cept in case, of absolute necessity, and must départ with the vessel on leaving 
port." 

For the sake of convenience, Sections 9 and 10 of the act of 1888 
are also set forth at length. They: read as f ollows : 

"Sec. 9. That the master of any veSsel who shall knowingly bring within 
the United States on such vessel, and land, or attenipt to land, or permit to 
be landed any Chinese laborer or other Chinese person, in contravention of the 
provisions of this act, shall be deerned guilty of a misdemeanor and, on con- 
viction thërèof, shall be punished with a fine of not less than flve hundred 
dollars nor more than one thousand dollars, In the discrétion of the court, 
for every Chinese laborer or other Chinese person so brought, and may also 
be imprisoned for a terni of not less than one year, nor more than flve years, 
in the discrétion of the court. 

"Sec. 10. That the foregoing section shall not apply to the case of any mas- 
ter whose vessel shall come within the jurisdiction of the United States in dis- 
tress or under stress of weather, or touching at any port of the United States 
on its voyage to any foreign port or place. But Chinese laborers or persons 
on such vessel shall not be permitted to land, except in case of necessity, and 
must départ with the vessel on leaving port" 

Section 15 of the act of 1888 provided : 

"That the act entitled 'An act to exécute certain treaty stipulations relating 
to Chinese,' approved May sixth, eighteen hundred and eighty-two, and an 
act to amend said act approved July flfth, eighteen hundred and eighty-four. 
are hereliy repealed to take effect upon the ratification of the pending treaty 
as provided in section one of this act." 

The treaty referred to in section 15, however, was not ratified, hence 
the acts of 1882 and 1884 were not affected by the repeaimg clause, 
and they are in force unless they hâve been repealed by implication. 
Notwithstanding the repealing clause of the act of 1888, just quoted, 
failed to take effect because the treaty therein referred to was not rati- 
fied, the act itself became operative, except as to certain sections whose 
subject-matter plainly presupposed the ratification of the treaty. Unit- 
ed States v. Long Hop (D. C.) 55 Fed. 58; United States v. Yong 
Yew (D. C.) 83 Fed. 832, 835. 

Furthermore, on April 29, 1902, Congress passed an act (Act April 
29, 1902, c. 641, 32 Stat. 176 [U. S.- Comp. St. Supp. 1907, p. 414] V, 
by section 1 of which sections 5, 6, 7, 8, 9, 10, 11, 13, and 14 of the 
act of September 13, 1888, were expressly re-enacted. Again, on April 
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27, 1904, Congress passed still another act (Act April 27, 1904, c. 
1630, 33 Stat. 428 [U. S. Comp. St. Supp. 1907, p. 414]), by the fifth 
section of which section 1 of the act of April 29, 1902, was amended 
so as in part to read as follows : 

"AU laws in force on the twenty-ninth day of April, nineteen hundred and 
two, regulating, suspending, or prohibiting the coming of Chinese persons or 
persons of Chinese descent into the United States, and the résidence of such 
persons therein, including sections five, six, seven, eight, nine, ten, eleven, 
thirteen, and fourteen, of the act entitled 'An Act to prohibit the coming of 
Chinese laborers into the United States,' approved September thirteenth, eigh- 
teen hundred and eighty-eight be, and the same are hereby. re-enacted, extend- 
ed, and continued, without modification, limitation, or condition." 

The purpose of the last two acts is defined in Hong Wing v. United 
States, 142 Fed. 128, 73 C. C. A. 346. By them sections 9 and 10, 
among others, of the act of September 13, 1888, were expressly re- 
enacted. That those sections are consequently in full force and effect, 
there can be no doubt. But since by the act of April 27, 1904, Con- 
gress re-enacted not only the sections of the act of 1888 above enu- 
merated, but also ail of the Chinese exclusion acts which were then 
in force, the question still remains whether or not the act of 1882 was 
one of the acts then in force. In this connection it should be noted 
that rrmch of the matter contained in section 3 of that act was in effect 
repealed by section 1 of the act of October 1, 1888, c. 1064, 25 Stat. 
504 [U. S. Comp. St. 1901, p. 1318], which enacted: 

"That from and after the passage of this act, it shall be unlawful for any 
Chinese laborer who shall at any time heretofore hâve been, or who may now 
or hereafter be, a résident within the United States, and who shall hâve de- 
parted, or shall départ therefrom, and shall not hâve returned before the pas- 
sage of this act, to return to, or remain in the United States." 

After the passage of that act, it will be seen that ail of the provi- 
sions of sections 2 and 3 of the act of 1882 which remain and are ma- 
terial to the crime alleged in this indictment are covered by sections 
9 and 10 of the act of 1888. Under the circumstances, therefore, 
the later act must be taken as the final statement of the law in re- 
spect of the crime thus alleged. The éléments which constitute the 
crime are the same in both acts, but the punishment is différent. By 
the earlier act the punishment which might be imposed thereunder 
was limited to a fine of not more than $500 for each and every Chinese 
laborer brought into the United States, and imprisonment for a term 
not exceeding one year. By the later act a fine might be imposed of 
not less than $500, or more than $1,000, in the discrétion of the court, 
and imprisonment for a term of not less than one year or more than 
five years, in the discrétion of the court. Had the treaty referred to in 
the act of September 13, 1888, been ratified, the law of 1882, as amend- 
ed, would hâve been expressly repealed by section 15 of the act of 
1888, and that act would hâve been the only operative law upon the 
subject. Congress having, therefore, expressly provided that, in the 
event of the ratification of the treaty, the act of 1888 should stand as 
the final and only exposition of the law upon the subject, it may be 
argued with no little force that, by expressly re-enacting in terms 
certain sections of that law, after the treaty had failed, it was thereby 
intended that those spécifie sections thus re-enacted should occupy the 
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same position and'hàvé thé same effect that they would hâve occupied 
ahd had if the treaty had been ratified. But,however that may be, sec- 
tions 9 and 10 of the act pf 1888 so fully cover ail that was not re- 
pealed of sections 2 and 3 of the act of 1882 that the later act, with its 
altered penalties, must be accepted as the only one in force pertaining 
to the crime alleged in the indictment under considération. It is true 
that repealers by implication are not favored; still where, as in this 
case, the éléments of the crime are the same, but the punishment 
which may be imposed theref or is différent, the authorities not only 
warrant but require the conclusion that the later act is intended to su- 
persede the earlier. In United States v. Tynen, 11 Wall. 88, 20 L. Ed. 
153, Mr. Justice Field, in holding that a later statut© repealed a 
former statute dealing with the same sùbject, said, at page 92 of 11 
Wall.: 

"There, ls no express repeal of the thirtéenth' section of the act of Mardi 
3, 1813, c. 42, 2 gtat. 811, declared by the act of 1870, and it is a familial- doc- 
trine that repeals by implication are not favored. When there are two acts 
on the same subject, the rule is to give effect to both impossible. But if the 
two are répugnant in any of their provisions, the latter act, without any re- 
pealing clause, opérâtes to the estent of the repugnancy as a repeal of the 
first : and evén where two acts are not in express ternis répugnant, yet if the 
latter act covers the whole subject of the first, and embraces new provisions, 
plainly showing that it was intended as a substitute for the first act, it will 
operate as a repeal pf that act." ,. , ..",,... 

^ Again, in The Paquetç Habana, 175 U. S. 677, 20 Sup. Ct. 290, 44 
L. Ed. 350, Mr. Justice Gray said, at page 685 of 175 U. S., at page 294 
of 20 Sup. Ct. : 

"And it is a well-settled rule in the construction of statutes, often af- 
firmed and applied by this court, that, 'even where two acts are not in express 
terms répugnant, yet if : the latter act covers the whole subject of the first, 
and embraces new provisions, plainly showing that it was intended as a sub- 
stitute for the first act, it will operate as a repeal of that act' " — citing cases. 

In Murphy v. Utter, 186 U. S. 95, 22 Sup. Ct. 776, 46 L. Ed. 1070, 
the court, dealing with territorial and congressional législation, at 
page 105 of 186 U. S-, at page 780 of 22 Sup. Ct:, says : 

"Both acts are complète in themselves, and each is, upon its face, inde- 
pendent of the other. It is impossible to say that, if the territorial act were 
repealed,- the act of Congress passed three years later would also fait in 
conséquence thereof , because the latter is not only the later, but the para- 
niount, act They must either stand together as two independent pièces of 
législation, or the gênerai, and perhaps the sounder, rule stated in United 
States v. Tynen, Il Wall. 88, 20 L. Ed. 153, be applied, that where there are 
two acts on the same subject, and the later act embraces ail the provisions 
of the first, and also new provisions, and impose différent or additional pen- 
alties, the latter act opérâtes, without any repealing clause, as a repeal of 
the first." 

In Collector v. Richards, 23 Wall. 246, 23 L. Ed. 95, Mr. Justice 
Bradley, at page 257 of 23 Wall., said : . . 

"The court below decided that the case was to be governed by the act of 
1846, and that the act of 1873 did not cover or embrace it. The correetness 
of this décision is now before us for revlew. Of course, the act last in date 
must prevail if it covers the case." 
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So, too, in United States v. Claflin, 97 U. S. 546, 2Î h- Ed. 1082, 
Mr. Justice Strong, in rendering the opinion of the court, at page 551 
of 97 U. S-, cited with approval certain cases as follows: 

"In Michell v. Brown (1 El. & El. 267), lt was ruled in the Court of Queen's 
Bench that, if a later statute again describes an offense created by a former 
statute, and afrïxes a différent punishment to it, varying the procédure, 
etc., the later opérâtes by way of substitution, not cumulatively, and the 
former statute is repealed. A similar rule was asserted by Baron Bramwell 
in Ex parte Baker, 2 H. & N. 219. So in Barry v. Croydon Gas Oo. (15 C. 
B., n. s. 568), an act imposing a penalty of £200 upon the undertaker of any 
gasworks for fouling any streara, etc., to be recovered by the person into 
whose water the foui substance should be conveyed, was held to repeal by im- 
plication a former act describing the same offense and imposing the same 
penalty, to be sued for by any common informer. The two penalties were 
held not to be cumulative. The principle of thèse rulings has been f requently 
recognized by courts in this country." 

"In Norris v. Crocker et al., 13 How. 429, 14 L. Ed. 210, it was said by 
this court: 'As a gênerai rule, it 1s not open to controversy that, where a 
new statute covers the whole subject-matter of an old one, adds offenses, and 
prescribes différent penalties for those enumerated in the old law, the former 
is repealed by implication, as the provisions of both cannot stand together.' 
That was a case in most points much like the présent. The older statute 
had imposed a penalty for certain offenses, namely, obstructing a claimant 
in arresting a fugitive from labor, rescuing the fugitive after hls arrest, or 
harboring and concealing him with knowledge that he was a fugitive; and 
the statute had enacted that the claimant might recover the penalty for his 
own benefit, and also reserved to him a right of action in damages for the 
actual injuries he might hâve sustained, be they more or less. The later 
statute imposed a greater penalty, and added imprisonment for the same of- 
fenses, gave no right to the claimant to recover the penalty, but gave him a 
right to recover by way of damages the sum of $1,000 for each fugitive lost 
by reason of the offenses. This court held that the two statutes were in 
conflict, and consequently that the earlier was repealed." 

Among a multitude of other cases holding similarly are: District 
of Columbia v. Hutton, 143 U. S. 18, 26, 12 Sup. Ct. 369, 36 L. Ed. 60 ; 
King v. Cornell, 106 U. S. 395, 396, 1 Sup. Ct. 312, 27 L. Ed. 60; Na- 
tional Bank v. United States, 107 U. S. 445, 451, 2 Sup. Ct. 561, 27 L. 
Ed. 537. 

In my judgment, the only act in force defining and punishing the 
crime alleged in the indictment under considération is that of 1888, 
and, since both of its counts are defective under that act for the reason 
already given, it must be quashed. My conclusion, moreover, is, to 
some extent at least, supported by the f act that I hâve not f ound or been 
referred to any reported case where an indictment has been found un- 
der the act of 1882, since the act of 1888 has been in force; since that 
time they hâve ail been framed under the later act. The resuit just 
announced would hâve been reached more reluctantly if the United 
States did not hâve, under the act of 1888, a full, complète, and adé- 
quate remedy in the premises. 

The demurrer will be sustained. 
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-, In re ,POJMIî,UANTZ & HOPKINS. 
(District Court, B. D. Pennsylvanie. February 25, 1909.) 

No. 2,895. ,■;'' 

Bankbuptct (§ 409*)— Grounds fob Refusal or Disciiakge— Failtjre to Keep 
Boojts OF Acootjnt. 
That a partnership conducting a retail store made no entry in the books 
' of the business of indebtedness for money borrowed from various persons, 
mostly relatives of the partners, aggregating about $3,000, a record of 
which loans was kept only in a private mémorandum book carried by one 
of the partners, and the resuit being that a statement furhished to a mer- 
cantile agency as a basis for crédit, made up by the bookkeeper from the 
books, did not disclose such indebtedness, justified a flnding that the part- 
ners, "with intent to conceal their financial condition, destroyed, concealed, 
or failed to keep books pf account or records from which such condition 
might be ascertained," and a déniai of their discharge under Bankr. Act 
July 1, 1898, C 541, § 14b (2), 30 Stat. 550 (U. S. Oomp. St. 1901, p. 3427), 
as àmended by Act Feb. 3, 1903, c. 487, § 4, 32 Stat. 797 (U. S. Conip. St. 
Supp. 1907, p. 1026). 
[Ed. Note. — For other cases, see Bamtruptcy, Dec. Dig. § 409.*] 

In Bankruptcy. On certificate of referme recommending refusai of 
discharge. 

The following is the report of Edward F. Hofïman, référée, on ob- 
jections to the discharge of the bankrupts : 

To the Honorable the Judges of the District Court: 

I respectfully report that the spécifications of objections to the bankrupts' 
discharge are brought under clauses 2 and 3, § 14, par. 3, of the bankruptcy 
act of July 1, 1898, c. 541, 30 Stat. 550 (U. S. Comp. St. 1901, p. 3427), as àmend- 
ed by Act Feb. 3, 1903, c. 487, § 4, 32 Stat. 797 (U. S. Comp. St. Supp. 1907, p. 
1026), which provides for a discharge unless the bankrupt, "(2) with intent to 
conceal his financial condition, destroyed, concealed or 1 failed to keep books of 
account or records from. which such condition might be ascertained; (3) or ob- 
tained property; on crédit from any person upon a materially f aise statement 
in writing, made to such person for the purpose of obtaining such property on 
crédit." 

Before entering into détails, I will slate briefly that the statement upon 
which a crédit was obtained was a financial statement made to Dun's Agency, 
and by said agency transmitted, to the American Woolen Company, the object- 
ing créditer. 

It appears from the examination of the bankrupts that they had a loan ac- 
count with Various individualS aggregating soine $3,000, which did not appear 
upon the regular books of the firm in the custody of the bookkeeper, a mémo- 
randum of the Said loans being kept in a small book carried on the person of 
Harris Pomerantz, one of the bankrupts. 

From this i):.,results that the statement prepared for the mercantile agency 
by the bookkeeper, and signed by the firm through one of the partners, did not 
truthfully disclose the loan account of the bankrupts, and that the books of 
the bankrupts' as kept by the bookkeeper did not show thèse loans, giving rise 
to the second exception, under which it is contended that the small mémoran- 
dum book cannot be treated as a firm book. 

As the objection first urged was that of having obtained crédit by means of 
a false statement, I will consider this first, and find upon the facts as well as 
the law. 

A full copy of the financial statement is to be found on page 251 of the tes- 
timony. The falsity of the statement is in the item of loan account. The 
statement places loans due others than bank $598, whereas in point of fact 

•For other cases see same topic & § numbbh 1d Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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there were loans aggregating some $3,000, due some eight or more people, rel- 
atives or, connections of the bankrupts, in the following amounts: 

H. Rudnick, page 2. October 24, 1907 $650 00 

Baruey Davis, " 4. • " 24, " 680 00 

A. Einstein, " 3. " 28, " 150 00 

Victor Cléments, " 4. " 28. " 250 00 

Xj. Sassman, " 4. " 28, " 40155 

Samuel Tolchinsky, " 5. " 28, " 350 00 

William Hopkins, " 6. " 28, " 375 00 

Samuel Goldberg, " 3. " 1, " 400 00 

It cannot be disputed that tbis statement was materially false, as the bank- 
rupt himself testifled that ail the amounts mentioned above were debts due 
by the firm, and the said amounts were duly proveu against the bankrupts' 
estate after a contest. 

The statement is signed "Pomerantz & Hoi^kins, by Harris Pomerantz." The 
existence of the firm is admitted, also the signature, and I do not think it can 
be questioned that both partners are bound by the signature of a copartner 
to this statement. both having received the benefit derived therefrom. In re 
A. F. Hardie & Co. (D. O.) 16 Am. Bankr. Rep. 313, 143 Fed. 607. 

It appears from the testimony that Pomerantz & Hopkins were in the 
tailoring business, and had for some years prior to the bankruptcy been cus- 
tomers of the American Woolen Company, the objecting creditor. They were 
also subscribers to Dun's Agency, and had made several statements to Dun's 
Agency prior to the statement in question made in January, 1907. 

It appears from the testimony of Mr. Charles V. Winder (page 250), one of 
the crédit men of Dun's Agency, that lie visited Pomerantz & Hopkins in 
Philadelphia, and on the lOth of .Tanuary, 1907, procured the flnancial state- 
ment in question. Ile also testifierl that this report was made to establish a 
rating of crédit in référence to inquiries from their New York office. 

Edward R. MacElrath, crédit man for the American Woolen Company, tes- 
tifled (page 259) that he procured this statement in question from Dun's 
Agency, and on the strength of the statement, on or about February 5, 1907, 
within a few days after receiving it, made a line of crédit and delivered goods 
to the bankrupts. 

From the foregoing I summarize my findings of fa et as follows: 

I find that the American Woolen Company, a creditor, procured from Pom- 
erantz & Hopkins, the bankrupts, through R. G. Dun & Co., mercantile agency, 
a flnancial statement of said firm of Pomerantz & Hopkins, duly signed by the 
said firm, which said statement was materially false in the item of loan ac- 
count, in amount approximating $3,000. This statement was procured at the 
instance of the American Woolen Company on or about the lOth of January, 
1907, and received by them on or before the 5th of February, 1907, and on or 
about that date acted upon by them in the way of allowing crédit and deliv- 
ering goods on the strength of said statement ; that, at the time of making 
the statement to the mercantile agency, Pomerantz & Hopkins were subscribers 
to Dun's Agency and must hâve known the purposes for which statements 
were 'procured, but had no knowledge that the statement was procured at the 
instance of the American Woolen Company, the objecting creditor. 

It would appear, therefore, that the falsity of the statement is material, and 
that it was prompt] y acted upon in the way of allowance of crédit and deliv- 
ery of goods by the objecting creditor. 

The only défense that can be considered is that the statement was not made • 
by the bankrupts directly to the party from whom the goods were obtained, 
or with knowledge that it was to be transmitted to any particular person at 
any particular time. 

It raises a question that has never been squarely decided, whether a false 
flnancial statement made to a mercantile agency, and promptly acted upon in 
the way of allowing crédit and delivering goods by a person receiving a state- 
ment from the agency, enables the person who received the statement to file 
objections to the discharge in bankruptcy of the person who makes it to the 
agency, under the provisions of section 3 of the bankruptcy act, the subject 
of this spécification of objection. 
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While there is no direct décision on the question, I am of opinion that the 
dicta of the judges in the cases I hâve found on the subject establish that 
where tfie report of the mercantile agency ia obtained at the instance of the 
créditer who delivers goods on the strength of it, and is promptly acted upon, 
it cornes within the provisions of section 3. 

In the case of In re A, B. Carton & Oo. (D. C.) 17 Am. Bankr. Rep. 353, 148 
Fed. 63, the question of a false report to Dun's Agency was before the con- 
sidération of the court. It.appears that Faulkner & Co., creditors, alleged 
that they had delivered goods on the strength of a false statement made by 
the bankrupts to Dun's Agency and transmitted to them. The master dis- 
inissed this spécification of objection, but allowed the same objecting creditors 
to prove delivery of goods by another créditer under a false statement made 
by the bankrupts direct! y to said creditor. 

As far as the décision of the master in this case is concerned, it is directly 
adverse to the contention of the objecting creditor in the case in hand, but in 
commenting on the décision of the master on review, Judge Hough says: 

"The question raised by thé flrst of the above-noted findings of the commis- 
sioner is intèresting, but it appears to me (in this case) wholly académie. It 
has never been decided whether under any circumstances a fàlse statement 
containçd in a report to a commercial agency can be made the ground of suc- 
cessful objection to dischargë. The considérations advanced in Re Dresser & 
Co. (D. C.) 13 Am. Bankr. Rep. 619, 620, 144 Fed. 318, are entitled to great 
weight, and, in my opinion, show that the usual commercial agency report ob- 
tained by an agency in order that it may give the new merchant a 'rating,' 
and for gênerai distribution among its customers, cannot be made the basis 
of successful action by an objecting creditor. 

"If, however, such a report as is hère shown be obtained from a merchant by 
a commercial agency at the request, disclosed or undisclosed, of one or more 
of the agency's customers, it seems to me incredible that the merchant fur- 
nishing such report can be supposed to hâve given it for any other purpose 
than of enlightening those persons who habitually deal with him on crédit as 
to his true iSnancial condition. The custom of trade is so well known that, 
when an agency applies to a merchant for a specially signed report on his 
condition, lie must know that such report is for the spécial purpose of ena- 
bling those who usually send him goods to décide upon his flnancial responsi- 
bility. 

"The testimony in this case leaves me in doubt whether the report produced 
by Faulkner, Page & Co. was a 'spécial report' or not, or whether it was ob- 
tained at the instance or request of Faulkner, Page & Co. or any other créd- 
iter or customer of the bankrupts. If the report were obtained upon spécial 
request, I fail to see why the doctrine of Mills v. Brill, 105 App. Div. 389, 94 
N. Y. Supp. 163, cited in 16 Am. Bankr. Rep. 740, note, and Eaton v. Avery, 
83 N. Y. 31, 38 Am. Rep. 389, should not apply. It cannot be that a merchant 
may in bankruptcy avoid the conséquences of making false statements by al- 
ways making them to a commercial agency, even though such agency special- 
ly request him to tell the truth for a spécial purpose. 

"This spécification the commissioner has overruled, but inasmuch as he has 
refused the discharge on other grounds, the discussion, though intèresting, is 
not at présent tnaterial." 

On this dictum it would appear as if Judge Hough would sustain objections 
to the discharge where the report of the commercial agency was obtained at 
the request of the creditor obtaining it. 

In the case referred to it is held: "A person fnrnishing information to such 
agency in relation to his own circumstances, means, and pecuniary responsibil- 
ity can hâve no other inotive in so doing than to enable the agency to com- 
municate such information to persons who may be interested in obtaining it 
for their guidance in giving crédit to the party ; and if a merchant furnishes 
to such an agency a willfully false statement of his circumstances or pecun- 
iary ability, with intent to obtain a standing and crédit to which he knows that 
he is not justly entitled, and thus to defraud whoever may resort to the 
agency, and in reliance upon the false information there lodged extend a crédit 
to him, there is no reason why his liability to any party defrauded by those 
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means should not be the same as if ne had made the false représentation di- 
rectly to the party injured." 

On behalf of the bankrupts, it is urged that the textbooks cast doubt as to 
the applicability of this section to financial statements made to agencies, and 
cite the original clause of the "Ray Amendaient," showing that portions of 
the original clause that would clearly include statements to a commercial 
agency were struck out on amendment, thus reasoning that tlie intention of 
the Législature was to so word the clause in question that it would not include 
statements made to commercial agencies. This appears to me to be a danger- 
ous method of construing législation. Pénal acts must be considered strictly, 
and principles of law applied to the language actually used in the act, with- 
out going into questions as to what was intended by the Législature on ac- 
count of changes made in the language of the act in passing the législation. 

I would remark, however, that there is sufficient left to support the dictum 
of Judge Hough, and the clauses struck out in amendment were so inclusive 
that inany statements of financial condition outside of such statements made 
to commercial agencies would hâve corne within the provision of the clause 
before it was amended by Oongress. A statement made to a crédit agency is 
for the purpose of divulging the same to any person interested in procuring 
it, and the party giving the statement must be presumed. to know it is for this 
purpose, and to hâve constituted the agency as his agent for the purpose of 
giving this information to those asking for it, and the offense of making a 
false statement for gênerai communication is really greater than that of mak- 
ing it directly to one person. The dictum of Judge Hough appears to be a 
judicial construction of the act, and I do not find an adverse décision. Of 
course, a statement procured from a mercantile agency must be scrutinized 
closely, and is subject to défenses that would not apply to a statement made 
directly from the purchaser to the vendor ; but where the purchaser is a sub- 
scriber to the agency, and the statement is materially false, and procured by 
a créditer for the purpose of passing upon crédit, and promptly acted upon, 
I am of opinion that the transaction cornes within the terms of clause "(3) 
obtaining property on crédit from any person upon a materially false state- 
ment in writing made to such person for the purpose of obtaining such prop- 
erty on crédit." 

For thèse reasons, this spécification of objection is sustained. 

The second exception is that the bankrupts, "with intent to conceal their 
financial condition, destroyed, concealed, or failed to keep books of account 
or records from which such condition might be ascertained." 

In my flndlng upon the first exception I hâve enumerated the accounts that 
were nôt entered in the books of the firm, kept by the bookkeeper, with the 
exception of a small portion of the money received from said loans that was 
left with the bookkeeper, hereinafter alluded to. 

The faet that this statement signed by the firm and transmitted to Dun's 
Agency, which only stated a small fraction of the amount covered by the 
loans, reveals the motive for keeping thèse accounts from the office books of 
the firm and the knowledge of the bookkeeper. 

As is well stated by the master, and affirmed by the judges, in the case of 
In re Brener, 20 Am. Bankr. Rep. 645, 166 Fed. 930: "It is a notorious faet, 
of which I think the court may take judicial cognlzance, that intending ven- 
dors of merchandise are peculiarly sensitive to debts for borrowed money ; 
they are apt to look into them with a microscopic eye ; they induce suspicion 
of themselves, and very justly so; for it is a matter of common knowledge 
that such liabilities are earliest dïscharged if the creditors are relatives by 
blood or marriage, when doubt arlses as to ability to pay ail creditors." 

I hâve carefully read and considered ail the testimony in the case, and it is 
évident to my mind that the loans obtained from relatives and connections — 
some eight in number — were purposely not communicated to the bookkeeper 
and not entered on the office books of the firm. If it had corne to the knowl- 
edge of the houses from whom they made their purchases that such transac- 
tions had taken place, their crédit would hâve instantly been stopped. 

The vest pocket book that contained thèse items of the loan account was 
not produced or mentioned until the examination of the bankrupts on behalf 
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of the trustée "lit bahkfuptcy. It is first référred to on page 13 of the testi- 
mony: 

"Q. How much do you owè Mr. Rudnick nOw? A. I flo not know until I 
refer to my book. Q. What book do you : havé to refer to? A. Book that I 
marked In taking the money ^ 1 hâve a little b'obk hère. Q. At the tiine you 
took the money for your business you made an entry in that little book? A. 
Tes. Q. Hâve you that little book with you? A. Yes, sir. (Book produced 
and marked 'Exhibit A'.) Q. (page 14). In màking up your statement for the 
mercantile agency, did you ; include this $650 owed by you? A. No, sir. Q. 
You did not? Then when you stated you owed $9,982.84 on thë 8th day of 
January, 1907, you did not include this $650? A. I do not know, because this 
was loaned temporarily." 

Next, as to the loan of Barney Davis, he testifies: 

"Q. Now, this $380 of this money was loaned to you before January 8, 1907, 
was it not? A. Yes, sir. Q. They were owed by you on that day? A. Yes. 
Q. Did you, In counting up your loans of indebtedness, include this $380? A. 
I did not. Q. You did not? A. No. Q. Did this entry appear upon any of 
your other books? A. I do not know. Q. Do you know whether or not you 
told the bookkeeper of any of thèse loans? A. I do not know just what appear- 
ed in the books. Q. Your bookkeeper made a statement from the books? A. 
Yes. Q. Then your bookkeeper would not hâve had any record from which to 
get this $380? A. I do not know. Some money was tàken, and I told the book- 
keeper I just borrowed it for a short time." 

On page 17 it appears from the testiinony of Mr. Hopkins that he knew 
Pomerantz was borrowing mOney, and that the flnaneial statement had been 
made by the bookkeeper to the mercantile agency. 

On page 17 Pomerantz was examined as to the Rudnick loan, and it was 
shown that $200 of the loan appeared in the ledger. He is asked the question:' 

"Q. Will you tell us why in rnaking up- that book in January, 1907, when 
that book was started, you did not put in the entry of the $450 loan? A. Be- 
cause he had my note for it: Q. Will you please state why this $450 is not on 
the book? A. I took it for only a short time. Q. Why did you put the $200 
in the book and not the $450? A. The $450 was taken for a short-time loan." 

On page 24 Pomerantz is asked the folio wing question by the référée: 

"Q. Where was that little book kept? , A. In my purse in my pocket." 

On page 33 Pomerantz was asked why a loan of $300 had been put on his 
books. He made answer ; "Because it was brought to the place and given to 
the bookkeeper." He was asked the question: 

"Q. And don't your books £how the payment of every dollar of expenses you 
had at that time? A. The books show whenever I told the bookkeeper abput 
it. I did not tell the bookkeeper sometimes." 

The testimony shows that of the people who made thèse loans Rudnick is 
the second or third cousin of Pomerantz, Barney Davis is a brother-in-law, 
Samuel Goldberg is, a brother-in-law of Hopkins, Einstein a cousin, V. C. 
Cléments a cousin, Hopkins, of Hopkins & Milgraum, a brother, and L. Sass- 
man a brother-in-law. Ail thèse loans appear to hâve been in cash, without 
interest, and the facts. attending the loan were, so unusual that a contest was 
made of each claim, and a large amount of the record hereto attached is taken 
up of testimony with référence to thèse claims, which, being sustained by the 
testimony of the bankrupts and the claimants, could not be resisted. 

The testimony of the bankrupts is very évasive, and the whole record full 
of "I don't know" and "I don't remember" answers. 

On page 53 it appears from the testimony of Pomerantz that there was still 
another little book, and that the entries in the little book he produced were 
some of them transferred from another little book: 

"Q. AU thèse entries were made the day you borrowed the money? Were 
they not? A. In this book? Q. In the little book? A. It was entered in an- 
other book, and I transferred to this book. Q. Then this is not the book in 
which you first made the entries of the loans? A. Some is. I had another 
mémorandum book and entered them there. Q. Will you please tell me how it 
happened on the same page you got, 'H. Davis, November 14th, 1906, $300,' 
and under that you got, 'Jacob Davis, October 16, 1906, $300'? A. It is a 
différent entry. Borrowed of J. Davis and pàid him. Q. How is it you got 
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entry of H. Davis before J. Davis, when J. Davis' loan was a month earller? 
A. I do not understand your question." 

On page 54 ne testifles that, when he started the little book he waa testi- 
fying from, he destroyed the former little book. 

On page 57, when his attention is called to the fact that the loans were not 
entered in chronological order in the little book, he was asked the question: 

"Q. Is it not a faet you hâve entered A. Eisenstein, February 20, 1906, $500? 
Then you hâve a loan, L. Epstein, November 25, 1906, $150. Now, when that 
entry of Epstein was put hère, you owed Eisenstein $500 or $650? A. I do 
not know. Q. Look at your book and see. A. Mr. Mayer, I do not know about 
the months. I forget. I do not know when September cornes flrst, or when 
it cornes exactly. Q. You do not mean to tell us you do not know whether 
November or May is earlier in the year? A. That I could not say." 

On page 78 I cite the following from the examination: 

By the référée: 

"Q. As I understand it, you borrowed about $4,000 for which you gave 
your notes. That is about right on thèse loans? A. Yes. Q. Thèse loans 
were niade to you by some ten différent people? A. Yes. Q. Did they give 
you money in bank notes, or checks, and in what figures did they give you the 
money? A. Cash, paper money, and bank bills." 

A full aceount of the method of making the loan is given on pages 78 to 80. 
On page 85 it appears that some of the holders of notes received goods from 
the store that were not charged, in view of interest ; that Eisenstein got some 
suits,. and Sassman got some suits. It does not seem necessary to cite fur- 
ther from the testimony. 

I am of opinion that the vest pocket book, which in fact seems to hâve been 
copied from another vest pocket book, destroyed, which was not produced 
until the bankrupt was produced for examination before the référée, cannot 
be eonsidered as a book of the firm. The transactions contained in this little 
book are of a very questionable character, and the motive for concealing thèse 
demand loans from any person who might possibly divulge them to the trade 
is obvious. 

Since the Ray amendment, the word "fraudulent" having been struck out 
from the clause in question, it is only necessary to show an intent to conceal. 

The conclusion is irrésistible from the fact of thèse loans being omitted from 
the fmancial statement and from the regular books that they were secret 
transactions and intended to be withheld from the parties from whom they 
purchased, and therefore, the spécifications of objection under clause 2, that 
the bankrupt, "with intent to conceal his financial condition, destroyed, con- 
oealed or failed to keep books of aceount or records from which such condi- 
tion might be ascertained," is sustained. 

Charles H. Edmunds, for bankrupts. 

Clinton O. Mayer and Irwin L,. Sessler, for objecting créditer. 

J. B. McPHERSON, District Judge. It is not necessary to consid- 
er the question whether a materially false statement made by a debtor 
to a mercantile agency should be regarded as made to his creditors in 
gênerai or to a specified créditer in particular, so as to fall within the 
class of false statements described in section 14b (3) of the bankruptcy 
act of July 1, 1898, c. 541, 30 Stat. 550 (U.S. Comp. St. 1901, p. 3427), 
as amended by Act Feb. 3, 1903, c. 487, § 4, 32 Stat 797 (U. S. Comp. 
St. Supp. 1907, p. 1026), since in my opinion, the discharge was prop- 
erly refused upon the other ground referred to in the spécifications of 
objection. I hâve read and eonsidered the voluminous testimony taken 
by the référée, and agrée that the facts found by him are well sup- 
ported by the évidence, and that the discharge should be refused on 
the ground set forth in section 14b (2) namely, that the bankrupts, 
1G8 F.— 29 
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"with;intent : to conceal (their) financial condition, destroyed, concealed, 
or failed to keep, books of accountof records frpm which such condi- 
tion" niight bé âscèftained." . : . ' ' .."'., 
For this reason the dispharge is refused. 



. ■' O. G. HEMPSTEAD & SON v. UNITED STATES. 

(Circuit Court, E. D. Pennsylvania. March 8, 1909.) 

No. 80 (1,979). 

Customs Duties (§ 27*)— Classification— "Furnitube or Woon." 

In Tariffi Act July 24, 1897, c. 11. § 1, Schedule D, par. 208, 30 Stat. 168 
(Ul S. Comp. St. 1901, p. 1647), providing for "furniture of wood, * * * 
and manufactures of wood, or of which wood is the component material 
of chiéf value," the last clause as to chief value does not relate to the 
provision for furniture; and furniture whose framework and principal 
bulk are of wood is furniture "of wood," within the meaning of the para- 
graph, though décorative métal may be the component of chiéf value. 
tEd. Note. — For ôther cases, see Customs Duties, Dec. Dig. § 27.*] 

On Application for Review of a Décision of the Board of United 
States General Appraisers. 

For décision below, see G. A; 6,626 (T. D. 28,255), in which the 
Board of General Appraisers affirmed the assessment of duty by the 
collector of customs at the port of Philadelphia. Note Woodruff v. 
U. S. (C. C.) 168 Fed. 452. 

Comstock & Washburn (George J. Puckhafer, of counsel), for im- 
porters. 
Jasper Yeates Brinton, Asst. U. S. Atty. 

J. B. McPHERSON, District Judge. It is agreed by counsel that the 
merchandise in question (which is known in the trade as "Buhl furni- 
ture") is fairly represented by a sample that was produced in court 
at the argument. This sample is undoubtedly a pièce of house or cabi- 
net furniture. It is a table, somewhat ornate in design, whose frame- 
work and principal bulk are of wood, while its décoration consists part- 
ly of paint, and partly of brass work eithër inlaid or affixed. The im- 
porters conceded that the brass work was the component material of 
chief value; and, apparently giving controlling weight to this conces- 
sion, the Board of General Appraisers classified the merchandise un- 
der paragraph 193 of the tariff act of 1897 (Act July 24, 1897, c. 11, 
§ 1, Schedule C, 30 Stat. 167 [U. S. Comp. St. 1901, p. 1645]), as an 
article "composed wholly or in part f * ■* * métal, whether part- 
ly or wholly manufacturée!," and assessed the duty at 45 per cent, ad 
valorem. Undoubtedly the language just quoted is broad enough to 
include the table; but the paragraph contains a limiting phrase that 
needs preliminary attention before the merchandise can be safely as- 
signed to its proper group. No article can be classified under para- 
graph 193 — which is a catch-ail provision — unless it is merchandise 
"not specially provided for in this act," and the importers contend 

"For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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that paragraph 208 (Schedule D, 30 Stat. 168 [U. S. Comp. St. 1901, 
p. 1647]) does specially provide for the furniture now in question, 
and imposes duty thereon at the rate of 35 per cent, ad valorem. This 
paragraph reads as follows : 

"House or cabinet furniture of wood, wholly or partly finished, and manu- 
factures of wood, or of which wood is the component material of chief value, 
not specially provided for In this act." 

The merchandise under considération is not specially provided for 
elsewhere, and is clearly included in "house or cabinet furniture of 
wood, wholly or partly finished," unless the generality of this phrase 
is restricted by the words that appear later in the paragraph, namely, 
"or of which wood is the component material of chief value." In my 
opinion, the phrase referred to is not so restricted. As it seems to me, 
paragraph 208 describes at least three, and perhaps four, classes of 
articles. Of thèse the first is house or cabinet furniture of wood, and 
the second is other manufactures of wood. If we pause there for a 
moment, it is clear, both from the testimony and from the évidence 
afforded by one's sensés, that, if the paragraph described only one of 
thèse two classes, the table might be properly assigned to either. It 
is certainly an article of house or cabinet furniture, and with equal 
certainty it is also a manufacture of wood ; but, as both thèse classes 
are used in the paragraph, upon familiar principles the merchandise 
is to be put into the more spécifie class, "house or cabinet furniture," 
rather than into the wider and vaguer class, "manufactures of wood." 
But what is to be done with the phrase "or of which wood is the com- 
ponent material of chief value"? Two constructions are possible : Ei- 
ther this phrase adds another to each of the first and second classes 
of paragraph 208, or it adds only to the class "manufactures of wood." 
If it adds to the latter class only, the resuit is that "manufactures of 
wood" means such articles strictly so called, while a new class is form- 
ed which is broad enough to include articles in which other materials 
may be also used, if wood continues to be the component material of 
chief value. Upon this construction the first class of the paragraph 
is "house or cabinet furniture of wood, wholly or partially finished," 
and into this class the table would unquestionably fall ; the other two 
classes of the paragraph relating to "manufactures of wood." Upon 
the other construction — that the first class is also added to by the phrase 
"or of which wood is the component material of chief value" — the 
resuit is that the class comprising the articles commonly and commer- 
cially known as "house or cabinet furniture of wood" is left just as 
it was, but a new class is added there also, namely, house or cabinet 
furniture, which perhaps may not be described with précision as "of 
wood," because other materials hâve been also used in its manufac- 
ture, but in which wood is still the component material of chief value. 
If this construction is correct, the table continues to fall within the 
class "house or cabinet furniture of wood," but is not included within 
the additional class, "house or cabinet furniture of which wood is the 
component material of chief value." 

The question is narrow, and is conceded to be of the first impression. 
There are, perhaps, some analogous décisions, and référence may be 
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made to United States v. Dudley, 174 U. S. 670, 19 Sup. Ct. 801, 43 
I,. Ed. 1129, and Gallenkamp y. Rachman (C. C.) 147 Fed. 769. But, 
in my opinion, if mère inspection does not lead to the conclusion that 
in common speech the table in question belongs to the class "house or 
cabinet furniture of wood" — a conclusion which is fortified by the tes- 
timony that was offered on behalf of the importers concerning its com- 
mercial désignation — neither citation nor further argument is likely 
to be effective. 
Thé décision of the Board of General Appraisers must be reversed. 



A. J. WOODRUFF & CO. v. UNITED STATES. 

(Circuit Court, S. D. New York. March 15, 1909.) 

No. 5,276. 

L Customs Dutibs (§ 27*)— Classification— "Furniture of Wood." 

In Tariff Act July 24, 1897, c. 11, § 1, Schedule D, par. 208, 30 Stat. 168 
(U. S. Comp. St. 1901, p. 1647), relating to "furniture of wood, * * * 
and manufactures of wood, or of which wood is the component material 
of cHief value," the furniture provision is not modifled by the chief value 
clause; and upholstered furniture, whose f rames are of wood, is dutiable 
under that provision, though wood is not the most valuable component. 

[Ed. Note. — For other cases, see Customs Duties, Cent. Dig. § 63; Dec. 
Dig. §27.*] 

2. Ctjstoms Duties (§ 35*)— Manufactures of Silk and Wool— Proviso. 

The proviso in Tariff Act July 24, 1897, c. 11, § 1, Schedule L, par. 391, 
30 Stat. 187 (U. S. Comp. St. 1901, p. 1670), that manufactures in which 
wool is a component shall be classifled as manufactures of wool, is re- 
stricted at least to said schedule, and possibly to the paragraph in which 
it is found. Therefore the provision for furniture in another schedule is 
not sùbject to this proylso, though in part of wool. 

[Ed. Note. — For other cases, see Customs Duties, Cent. Dig. § 100 ; Dec 
Dig. § 35.*] 

On Application for Review of a Décision by the Board of United 
States General Appraisers. 

The décision below affirmed the assessment of duty by the collecter 
of customs at the port of New York. 

B. A. Levett, for importers. 

D. Frank Lloyd, Asst. U. S. Atty. 

LACOMBE, Circuit Judge. The merchandise in question consists 
of a sofa and a set of chairs, the frames of which are composed of 
wood, upholstered with Aubusson tapestry. Said tapestry is composed 
of silk and wool, silk being the component material of chief value. Silk 
is also of chief value in the entire combination of wood, wool, silk, 
métal, etc. The àppraiser classifled it under paragraph 366 of the tariff 
act of 1897 (Act July 24, 1897, c. 11, § 1, Schedule K, 30 Stat. 184 
[U. S. Comp. St. 1901, p. 1666]), as being within the enumeration: 

"Cloths, knit fabrics, and ail manufactures of every description made wholly 
or in part of wool, not specially provided for in this act." 

•For other cases see same topio & § numeeb In; Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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If this furniture is more specifically provided for in some other para- 
graph, it is manifestly not within paragraph 366. It is provided for in 
paragraph 208 (Schedule D, 30 Stat. 168 [U. S. Comp. St. 1901, p. 
1647]), which reads: 

"House or cabinet furniture, of wood, wholly or partly finished, and manu- 
factures of wood, or of which wood is the component material of chief value." 

— unless the chief value clause qualifies the category "house or cabi- 
net furniture of wood." This is a close question; but, on the whole 
I am.inclined to concur with Judge McPherson (Hempstead v. Unit- 
ed States, 168 Fed. 450) in the conclusion that it does not. 

The government also relies on the last clause of paragraph 391, in 
the schedule of "Silk and Silk Goods" (Schedule h, 30 Stat. 187 [U. 
S. Comp. St. 1901, p. 1670]), which reads: 

"Provided, that ail manufactures, of which wool is a component material, 
shall be classifled and assessed for duty as manufactures of wool." 

If this clause were in the wool schedule, the argument that it is of 
universal application would be more persuasive. Placed as it is, the 
more natural construction would restrict its application to the articles 
enumerated in the paragraph in which it appears, or possibly even to 
those enumerated in the silk schedule. 

The décision is reversed, with instructions to classify under para- 
graph 208. 



THE PATRICK McGUIRL. 
(District Court, S. D. New York. November 12, 1908.) 

TOWAGE (§ 15*)— -SlNKIÏÎG OF TOW — NEGLIGENCE. 

Sinking of a lighter when in tow of a tu g on a hawser. Held that there 
vvas no contract, as alleged, to take especial care of the lighter. Viewed 
from the point of négligent towage, no sufflcient proof of négligence was 
given to establish liability on the tug's part. 

[Ed. Note. — For other casas, see Towage, Dec. Dig. § 15.*] 
(Syllabus by the Judge.) 

Wray & Callaghan, for libellant. 
James J. Macklin, for claimant. 

ADAMS, District Judge. This action vvas brought by Lester W. 
Beasley, the owner of the lighter Lizzie D. Beasley, against the tug 
Patrick McGuirl, and her owner, to recover the damages, said to 
amount to $2,400, sustained through the sinking of the Beasley and 
cargo of glue stock and lumber in the East River on the 25th of May, 
1907, while in tow of the tug on a hawser of about 50 feet. It is al- 
leged that the tug was sent by Patrick McGuirl, her owner, to perform 
a contract for the towage of the Beasley from pier 38, North River, 
to the foot of 92nd Street, East River. It is further alleged that the 
contract between the parties provided that McGuirl should furnish 
for the purpose a small tug and would not employ in the service one 
of his sea-going tugs for the reason that the lighter was a small one 

•For other cases see same topie & § numbbb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexai 
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and McGuirI agreed that he would not furnish a tug that wfoûtë tow 
the lighter under water. It is further alleged that the lighter took on 
■ board certain glue stock and lumber and about 3 :30 P. M. the tug 
started to tow the lighter to her destination; that before starting the 
master of the lighter cautioned the master of the tug not to tow the 
lighter fast, as she was a small vessel and the tug was a large one, 
not syitable for the service ; that the tug proceeded with her tow down 
the North River around the Battery and up the East River, and oflE 
pier 12, North River those on the lighter hailed the tug and signalled 
to warn her that the lighter was in danger on account of the speed 
of the tug ; that there was no lookout on the tug and those in the pilot 
house were so négligent that they did not see those on the lighter but 
continued on with unabated speed; that when the tug had reached a 
point off the foot of pier 10, East River, those on the lighter again 
hailed and signalled to the tug, but those on board were so négligent 
that they did not see nor hear nor heed the hails and signais, which 
were given by the lighter, but continued on with unabated speed ; that 
when the tug had reached a point off the foot of lOth Street, East 
River, those on the lighter again hailed and signalled to the tug but 
no attention was paid by it and she kept on at the same speed ; that 
at the time the last signal was given the lighter was down by the stern 
and listed to port with the water over her port rail, which condition 
was caused by the négligent towing of the tug and as she continued, 
the lighter listed so far to port that she lost a portion of her deck 
load and soon thereafter sank, leaving her. cargo of lumber floating in 
the water, causing the damages complained of. 

After various admissions and déniais, the claimant further averred 
as follows: 

" * *• * And at or about the time mentloned In said Hbel the said light- 
er Dizzie D. Beasley laden with a cargo was taken in tow by the said Steam- 
tug Patrick McGulrl at Pier 38, North River, the lighter being made fast to 
the said steamtug by a short hawser astern of the said steamtug. That said 
steamtug proceeded with said lighter in tow down the North River, the tide 
being the first of the flood, going at a very slow speed, rounded the Battery 
and proceeded up the East River still going at a yery slow gait, and whilst 
so proceeding and about abreast of North Second Street, Borough of Brook- 
lyn, New York, the said lighter listed, and turned over on her port side, dump- 
ing her cargo which capsizing occurred about 4:30 of the day mentloned in 
said lighter ; that the weather conditions were favorable and the water com- 
paratively smooth, and there was no indication of any kind, previous to her 
capsizing that the same would happen nor any warning nor signal of any kind 
given by those on board said lighter to those in charge of the said steamtug 
of there being anything the matter with the said lighter ; and claimant and 
respondent believes that the capsizing of said lighter was owing to her un- 
seaworthy condition or improper stowing and loading of her cargo, or the un- 
fltness of the said lighter to withstand the ordinary vicissitudes of naviga- 
tion, with the cargo she had laden on board on the trip she had undertaken ; 
or that she was leaking and her pumps not properly attended to which brought 
about her capsizing." 

The testimony shows that the lighter did turn over and capsize and 
cause considérable damage. It appears that the tug was a small one 
of about 67 feet long, and suitable for towing the lighter in question. 
There is a direct contradiction in the testimony as to any warnings 
or signais given by the lighter before or after starting on the trip and 
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though the witnesses on the lighter may hâve given signais on the 
voyage, they were not of such a character as the tug heard or could 
be expected to hear. It is claimed that a deck man stood on the cargo 
of lumber and shouted, but if it is true that the shouting took place, 
it was not loud enough to attract the attention of those on the tug, 
altho'ugh there was a compétent man in the wheelhouse, the Windows 
of which were mostly open and the door leading into the pilot house 
from aft was also open. 

The master of the tug, in the wheel house, observed the tow in pro- 
ceeding down the North River, where the flood tide prevailed. She 
was there towed at the rate of about 4 miles an hour over the land, 
and she seemed to act ail right. In going around the Battery in the 
vicinity of the Wall Street ferry in the East River, she was still ob- 
served and seemed to be proceeding properly, also until she reached 
the vicinity of the Houston Street ferry on the Brooklyn side where 
she was observed to be careening and shortly went over. She had 
encountered the swells which prevail in the rivers but nothing out of 
the ordinary nor sufficient to indicate that especial care was required. 
Off pier 1, North River, the master of the tug observed that the light- 
er was sheering somewhat and reduced the speed and then proceeded 
at about the rate of 3 miles an hour, as aided by the tide. 

The testimony of the master was confirmed by the engineer of the 
tug and her deck hand. The engineer, who was working the engine, 
looked at the tow occasionally, and said that after she turned to go 
around the Battery, she seemed to follow ail right. When nearing pier 
1 she was slowed down to one-half speed and he was instructed by 
another bell to go slower still, ail of which he obeyed. He said in 
going up the East River "she would dive once in a while" but there 
was nothing unusual in it. He saw her go over but shortly before that 
she seemed to be coming after the tug. He then saw her go down stern 
first. The deck hand said he was on the stern of the tug in going 
down the North River and remained there until after they passed the 
Battery, during which time there was no hail from the lighter and 
she proceeded ail right ; that he then went into the pilot house but 
heard no hails until the lighter was turning over; that in the East 
River he looked out occasionally and she was proceeding the same 
as any lighter would. Other witnesses for the tug were examined and 
there was no material variance from the testimony above outlined. 

There is no such prépondérance of proof on the libellants part as 
would establish any spécial agreement for care of the lighter or neces- 
sity therefor, and the case résolves itself into a question of whether 
there was négligence on the tug's part which would condemn her un- 
der an ordinary towage contract. The évidence in this regard is not, 
in my judgment, sufficient to establish any lack of care on the part 
of the tug. There are some matters in the case which might create 
doubt but it is well settled that that is not sufficient to establish a right 
of recovery. 

The libel is dismissed. 
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In re POIROT. 
(District Court, S. D. New York. January 27, 1909.) 

Aliens (1 68*) — Naturalization— Decxabation. 

An alien applying under the présent law for citizenship, must, ir- 
respective of âge, at least two years prior to Iris admission, déclare his in- 
tention to become a citizen and renounce allegiance to any foreign prince, 
etc., generally, and particularly to the one of whom he may at the time 
of application be a subject, or a country of which he may be a citizen. 
A déclaration of such nature is not sufflcient unless it is by the alien 
himself in conformity with the law at the time it is made. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. § 139; Dec. Dig. 
§ 68.*] 

(Syllabus by the Judge.) 

James H. Hickey, for petitioner. 

Henry L. Stimson, U. S. Atty., and Hugh Govern, Jr., Asst. U. S. 
Atty., opposed. 

ADAMS, District Judge. Camille M. Poirot, of Ml âge, applies to 
become a citizen of the United States, because, on the lOth of Novcm- 
ber, 1905, he filed a pétition of which the following is a copy : 
"To the Suprême Court of the State of New York: 

Your petitioner respectfully shows to this Court: 

That his full name is Camille Poirot and that he is 22 years of âge, having 
been born at Belford in France, on the 5th day of September 1883 that he 
arrived in the United States at the Port of New York on the 6th day of 
June 1899 ; that he claims the right to be naturalized because of the fact 
that at the time of his arrivai in the United States he was a minor, being of 
the âge of 15 years; that he has resided ever since continuously in the 
United States, and in the State of New York for 6 years last past, that he 
is a bookkeeper by occupation ; that te résides at No. 231 West 16th Street 
in the City of New York ; that he intends to summon Katharine Murray who 
résides at No. 178 Waverly Place in the City of New York, as a witness as 
to his qualifications for citizenship." 

Annexed to the pétition was the affidavit of Katharine Murray, 
sworn to on the same day, as follows: 
"State of New York, City and County of New York, 

Katharine Murray being duly sworn, says that she résides at No. 178 
Waverly Place in the City of New York; and that she is a housekeeper by 
occupation, and is a citizen of the United States; that she is personally 
well acquainted with the above-named petitioner and has known hiin since 

the day of April 1900; that the said petitioner has resided in the 

United States for three years next preceding his arrivai at the âge of 
twenty-one years ; and that he has continued to réside therein to the présent 
time; that said petitioner has resided five years within the United States, 
including three years of his minority, and in the State of New York one 
year, at least immediately preceding the return day of this application; 
and that during that time he has behaved as a man of good moral character, 
attached to the principles of the Constitution of the United States and well 
disposed to the good order and happiness of the same; and déponent verily 
believes that for two years next preceding this application it has been bona- 
fide the intention of the within-named petitioner to become a citizen of the 
United States ; that the grounds of déponents belief are that she has re- 
peatedly heard petitioner within and before said period of two years so 
déclare and express himself." 

•For other cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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The pétition is opposed by the Government on the ground that the 
applicant has not shown that he is legally qualified. 

The form used in the application to the New York Court was evi- 
dently designed for use under section 2167, Rev. St. U. S. (U. S. Comp. 
St. 1901, p. 1332), now repealed. Even thereunder, an applicant, in 
this court, was required to déclare that he arrived in this country be- 
fore he became 18 years of âge, and that for at least two years prior 
it had been his intention to become a citizen, and to renounce forever 
alï foreign allegiance, etc. 

Under the présent law (Act J une 29, 1906, c. 3592, 34 Stat. 596 
[U. S. Comp. St. Supp. 1907, p. 420]), it is required as follows: 

"Sec. 4. That an alien may be admitted to become a citizen of the United 
States in the following manner and not otherwise: 

First. He shall déclare on oath before the clerk of any court authorized by 
this Act to naturalize aliens, or his authorized deputy, in the district in which 
such alien résides, two years at least prior to his admission, and after he has 
reached the âge of eightten years, that it is bona flde his intention to become 
a citizen of the United States, and to renounce forever ail allegiance and 
fidelity to any foreign prince, potentate, state, or sovereignty, and particu- 
larly, by name, to the prince, potentate, state, or sovereignty of which the 
alien may be at the time a citizen or subject. * » * Provided, however, 
That no alien who, in conforinity with the law in force at the date of his 
déclaration, has declared his intention to become a citizen of the United 
States shall be required to renevv such déclaration." 

The petitioner does not in form or substance, comply with the ex- 
isting law. His application, addressed to the New York Court, simply 
claims the right to be naturalized, and it was never heard or disposed 
of. The applicant did not announce (1) his intention of becoming a 
citizen, nor (2) renounce allegiance to any foreign prince, etc., of 
whom he might be a subject, nor to the country of which he was or 
might hâve been a citizen, either generally or by name. The péti- 
tion filed in the state court does not contain such a déclaration of in- 
tention to become a citizen as is contemplated by section 4 of the prés- 
ent law. 

The pétition is denied. 



THE BULGAEIA. 

(District Court, S. D. New York. February 10, 1909.) 

Collision (§ 43*)— Sailtng Vessel and Steamer— Evidence. 

Collision between a steamer and a schooner in the western end of Ged- 
ney's Channel ; both bound into New York. The schooner held her course 
across the channel but the steamer kept on and struck her near the 
stern. Held, that it was an ordinary case of collision between a steamer 
and a sailing vessel and the usual rule requiring the former to avoid the 
latter should be applied. 

[Ed. Note. — For other cases, see Collision, Dec. Dig. § 43.*] 

(Syllabus by the Judge.) 

Convers & Kirlin, for libellant. 
Wheeler, Cortis & Haight, for claimant. 

•For other casus see same topic & § kumber in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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' ADÀMS; District Judge. On the IGth day of December, 1907, the 
steamship Bulgaria and the five masted schooner Hudson, 266 feet 
long, collided in the western end of Gedney Channel at about 12 :30 
o'clock P. M. The day was clear with a strong W. N. W. wind. 
The tide was ebb. The schooner was tacking up the bay, in ballast, 
bound to New York, for the purpose of caulking her decks. She had 
been trying ail the morning to get in by Sandy Hook with a head wind, 
and an adverse tide, but being light her progress over the ground in 
the direction she wished to go was not great. Her course, prior to 
the collision, was about N. by W., which she had been on for about 
314 miles from the Black Buoy, marked "S 3," near the Oil Spot off 
Sandy Hook, at a rate of 6 or 7 miles per hour. 

The Bulgaria, a twin screw steamship, about 500 feet long, bound 
from Naples, Italy, to New York, after reaching the vicinity of the 
entrance to the bay was proceeding into the Gedney Channel at about 
the rate of 9 or 10 kriots, on a course of W. by N. or W, N. W., 
when she observed the schooner, at that time several miles away, on 
her port bow and heading as stated. 

Both vessels kept their courses, which gradually brought tïiem to^ 
gether. 

The schooner Carib II, a smaller vessel than the Hudson, was also 
sailing into New York, and was in danger of collision with the Bul- 
garia, when she changed her course and went under the Bulgaria's 
gtern, about the time of the collision between the latter and the Hud- 
son. 

The Hudson claims that the Bulgaria was solely in fault for the 
collision and that the Bulgaria has failed to establish an alleged dé- 
fense that the former changed her course. 

The Bulgaria claims that she was at a practical standstill at the time 
of the collision; that the vessels were brought into dangerous prox- 
imity by an excusable mistake made by both, the schooner expecting 
to clear thé steamer's bow and the latter expecting to pass under the 
schooner's stern by a safe margin and that the collision resulted from 
under estimâtes of the leeway, particularly on the part of the Bulgaria, 
to which the leeway appeared greater the closer she approached the 
Hudson, so much so that as the schooner was sliding down to leeward, 
it seemed that she was keeping off. It îs urged in this connection 
that it should hâve been apparent to the Hudson, as it was finally to 
the Bulgaria, that it was necessary to do something to prevent the 
vessels coming together ; that as the Bulgaria, with her deep draught, 
was confined to a narrow channel, the only thing she could do was 
to stop and reverse her engines, and that therefore the schooner should 
hâve kept out of the channel, and in the emergency she should hâve 
been put about instead of keeping on her course. It is further urged 
by the steamer that she was stopped in the water at the time of the 
collision; that the damage was done by the schooner's movement and 
that there would hâve been no collision if the schooner had not per- 
sisted in crossing the channel. 

It seems to be clear that the schooner did not change her course 
and that the collision was due to the Bulgaria keeping up her headway 
too long. She did stop and reverse before the collision and changed 
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her course somewhat to the port, not enough however to go astern 
of the schooner. She still had enough headway at the time of the 
blow to seriously damage the schooner by striking her, with some 
force, a short distance from the stern on her starboard side, causing 
damage, claimed to hâve amounted to $26,000. 

There does not seem to hâve been any adéquate excuse for the Bul- 
garia's fault in this respect. It is, however, urged very strongly that 
the schooner was in fault in the respects mentioned and two au- 
thorities are cited in support thereof, viz. : The Gladys, 144 Fed. 653, 
75 C. C. A. 455, and Horton v. The Aries and The Valentine (decided 
by Judge Holt November 1C, 1908) 165 Fed. 514. The former case 
was a Circuit Court of Appeals décision, reversing a décision of this 
court, holding the Gladys, a towing tug, solely in fault for a collision 
between a schooner and the tow, and deciding that the schooner was 
also in fault for failing to keep clear of the tow when it became ap- 
parent that otherwise there would be a collision. It was held hère 
that the schooner's failure to keep clear, if an error at ail, was one 
in extremis for which the schooner should not be held under the cir- 
cumstances, but a majority of the court on appeal held that the schoon- 
er was also in fault. The court said (144 Fed. 657, 658, 75 C. C. A. 
459, 460) : 

"The next question presented is whether the schooner was herself in fault. 
As a privileged vessel, she was bound to maintain her course so long as It 
was possible for the burdened vessel to avoid her, at least In the absence of 
some distinct indication that the burdened vessel was about to fail in her 
duty. We are of tbe opinion that the schooner had notice of the intention of 
the tug to hold her course, and tlius create a situation vvliere disaster was in- 
évitable unless the schooner gave way, at a time when there was ample op- 
portunity to hâve avoided a collision had she acted promptly and with ordi- 
nary skill and prudence. It was a clear night with the nioon shining bright- 
ly. The schooner had seen the tue and tow for an honr and a half before the 
collision. Every fact neeessary for her to know as to the make-up and course 
of the tug and tow was apparent during ail this time. She knew, if both ves- 
sels held their course and speed, that a collision was certain uuless she suc- 
ceeded in crossing ahead of the tug. That the tug with her tow, four-flfths 
of a mile in length, could cross ahead of her was, of course, an impossibility. 
The tug gave no indication of changing her course, and the situation was one 
calling for the utmost caution on the part of the schooner. 

************ 

"lier initial fault was in waiting until she got in this perlions position. If, 
the moment she saw the tug cross her course, she had gone off to starboard 
she would certainly hâve escaped, and she probably would hâve done so by 
coming up into the wind and going off on the other tack. Her hésitation at 
the crucial time was inexcusable. She had plenty of time to prevent a colli- 
sion after it was évident that she alone could prevent it, and for her fatal 
procrastination she inust be held in fault and bear lier share of the loss." 

There is nothing in that case which will help this steamer. It i^ 
apparent hère that the schooner was entitled to rely upon the steamer 
keeping clear until it became obvious that she could not, or would not, 
perform her duty. There was nothing effective that the schooner 
could do in the extremity created by the steamer's manifest fault. 

The Horton Case was one of collision between a schooner and a 
long tow. The tow was practically stationary and unable to ma- 
nœuvre, It was therefore held that the schooner was partly to blâme 
for the collision. It does not apply hère. 
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The schooner was Justified in using the channel and the steamer 
was required td avoid her. She should hâve noticed and provided for 
the schooner's leeway. I see nothing in the case to take it out of the 
ordinary rules. 

There will be a decree for the libellant, with an order of référence. 



GANS et al. v. ATJCHINCLOSS et al. 
(District Court, S. D. New York. January 29, 1909.) 

Admiralty (§ 60*)— Pleading. 

Where a libel whieh originally sought to excuse the' performance of a 
condition of a contract by alleging impossibility was held defective and it 
was amended so that a waiver by the respondents of the performance 
was alleged and an estoppel by their conduct to avail themselves of the 
breach of the condition pleaded, held the amendment overcame the defeet 
and the libel was good. 

[Ed. Note. — For other cases, see Admiralty, Cent. Dig. § 487 : Dec. Dig. 
§60.*] 

(Syllabus by the Judge.) 

In Admiralty. 

See, also, 166 Fed. 991. 

Wheeler, Cortis & Haight, for libellants. 

Miller, King, Lane & Trafford (Benjamin A. Morton, and William 
S. Montgomery, of counsel), for respondents. 

ADAMS, District Judge. On the 25th of November, 1908, excep- 
tions to the libel herein were sustained and it was provided that the 
libel should be dismissed unless properly amended within 20 days. The 
ground of the décision then was based upon an allégation in the libel 
that it was impossible to communicate with the master of the vessel 
involved, the steamship Finland. It was there held that an alleged im- 
possibility of performing the conditions of a contract does not suffice 
to relieve the shipowners from the fulfilment of a provision requir- 
ing the collection of demurrage or an endorsement on the bill of lad- 
ing before sailing. 

Thereafter an amended libel was file d as follows: 

"Second. On or about the 20th day of June, 1905, a charter party in wrlt- 
lng was entered into between the libelants and respondents whereby the re- 
spondents agreed to load in bulk on board a steamship to be thereafter named 
by the libelants, a cargo of not less than 2,000 tons, nor more than 2,200 tons, 
of phosphate at Port Ingl.is anchorage, West coast of Florida, United States, 
off mouth of Withlacoochée Kiver for transportation to Hamburg, Germany, 
by the libelants ou the said steamship/ For the transportation of said cargo 
respondents agreed to pay to the libelants the sum of Thirteen shillings per 
ton delivered. 

It was further agreed by the respondents in said charter party that the 
vessel should be loaded at Port Inglis as aforesaid 'at the average rate of 
400 tons per weather working day (Sundays and holidays excluded),' com- 
mencing 24 hours af ter vessel was ready to receive cargo and written notice 
to that effeet given to charterers' agents, and should be discharged at Him- 

■ H ■ ' ' — : — t 

•For other cases see same topic & § numeer in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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burg 'at the rate of 450 tons per weather working day (Sundays and holldays 
excluded),' and that in case the vessel was longer detained by the charterera 
demurrage should be paid by them at the rate of eight cents per net registered 
ton per day for every day the vessel was so detained. Said charter party is 
hereby referred to and made part of this libel. 

ïhird. Said charter party further contained the following common printed 
clause: 

'AU liability of Charterers shall cease on completion of loading, the Oaptain 
or owners having an absolute lien on the cargo for ail Freight, Dead Freight, 
Demurrage, &c, due to the vessel under the Charter-Party, but ail Demurrage 
ineurred at Port of Loading must be settled before sailing therefrom or en- 
dorsed on Bills of Lading, or there shall be no lien or claim for the saine.' 

Fourth. Pursuant to said charter party the libelants thereafter duly named 
the steamship Finland, of 1441 tons net register, as the steamship to earry the 
said cargo, and the said steamship thereafter proceeded to said Port Inglis 
anchorage, arrived there on September 12th, 1005, at 11 A. M., and was duly 
entered and tendered to respondents, and written notice that said steamship 
was ready to receive cargo was given to their agents on September 12th, 1905, 
at 5 P. M. Lay days began to run pursuant to said charter on September 13th, 
1905, at 5 P. M. 

Fifth. Thereafter said steamship loaded a cargo of 1900 tons of phosphate, 
supplied by respondents, which, according to said charter party should hâve 
been supplied in four and three-quarter days at the rate of four hundred tons 
per day, Sundays and holidays excepted, and should, therefore, hâve been sup- 
plied by the 19th day of September, 1905, at 11 A. M., the 17th of September 
being a Sunday, and no holidays having intervened, at which time lay days 
began to run. Had said cargo been supplied as required by charter, libelants 
would hâve loaded the same on or before September 19th, at 11 A. M., and 
said vessel would hâve sailed, but owing to respondents' failure to supply said 
cargo promptly, as aforesaid, said steamship was detained until the 26th day 
of September, at 8 A. M., or six days and twenty one hours, for which period 
libelants beeame entitled to receive on said 26th day of September, 1905, de- 
murrage at the rate of eight cents per net registered ton for every day said 
vessel was so detained, which demurrage amounted to §700.09. 

Sixth. It proved to be very difflcult for the libelants to communicate with 
the master of the steamship Finland at Port Inglis, owing to the position of 
said steamship and the inadequacy of the facilities there, and therefore libel- 
ants could not, by making reasonable efforts, fully instruct the master of said 
steamship regarding the indorsement of claims on the bills of lading for 
demurrage as provided in said charter party. Libelants therefore took up the 
settlement of the demurrage directly with respondents, before said steamship 
should sail, so that it might be adjusted without the necessity of indorsing the 
demurrage on the bill of lading. On or about the 19th day of September, 
1905, lay days of the steamer having expired and the loading of said cargo not 
being begun, the libelants notified the respondents that the steamship was on 
demurrage from and including that day until said loading should be com- 
pleted, at the rate provided by said charter party, and that libelants would 
hold the respondents for said demurrage, although, owing to the difficulty of 
communicating with the master as aforesaid, said bills of lading might not 
be indorsed with claims for demurrage, and further notified the respondents 
that ail rights for demurrage were reserved. The said notice was repeated on 
the 20th day of September, 1905, while the said steamer was still on demur- 
rage. Said notices are annexed hereto and marked Schedules A and B. 

The respondents received said notices without objection, made no intima- 
tion whatever that they did not assent to the settlement of the demurrage di- 
rectly by the parties to the charter party without indorsement on the bill of 
lading, though such notice could easily hâve been given had respondents so de- 
sired, for libelants and respondents were both in New York City. Respond- 
ents made no suggestion that they would rely upon the libelants' omission to 
indorse the demurrage on the bill of lading. Meantime, the loading of said 
steamship was begun and after several days was conipleted, and on September 
26th, 1905, said steamship sailed, and it thus beeame impossible for libelants 
to send a spécial agent to said vessel and attend to the indorsement of said 
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demurrage on sald bills of lading. By the course of conduct of the respond- 
ents, libelants were led honestly to believe that the respondents assented to 
the waiver of the condition that the demurrage be indorsed on the bills of 
lading, and respondents by their conduct waived such condition, and are es- 
topped to set up as a défense to tins libel that said indorsement on the bills 
of lading was not made. If respondents had notified libelants when said no- 
tices were received that they would insist on such indorsement on the bills 
of lading, and had objected to a direct settlement of the demurrage by the par- 
ties, libelants could and would hâve taken means to hâve made such an in- 
dorsement on the bills of lading. 

Seventh. By the respondents' f allure to carry out its contract, as afore- 
said, the respondents beeame liable to pay to libelants the sum of $706.09, with 
interest thereon f rom September 26, 1905. Payment of said sum has been de- 
manded but the respondents hâve refused and still refuse to pay the same, 
or any part thereof, and said sum is still due and owing from the respond- 
ents to the libelants." 

Exceptions were filed subsequently to the amended libel as follows : 

"The said respondents, John W. Auchincloss and Hugb. D. Auchincloss, ex- 
cept to the libel of John H. Gans and Henry Wehner filed herein on the 
ground that said libel does not state facts sufflcient to constitute a cause of 
action." 

The matter has again been elaborately argued by the respective par- 
ties. At the time of the first décision the question was, in substance, 
whether the libellants could excuse themselves for not fulfilling a con- 
dition of their contract by alleging that performance was impossible, 
and it was held that the mère allégation was insufficient and that par- 
ties could not be permitted to make a new contract by such an alléga- 
tion. In the amended libel, however, the libellants allège that by the 
conduct of the respondents, the libellants were led to believe that the 
respondents assented to the non-performance of the condition that 
demurrage be inserted in the bill of lading and waived that condition 
of the contract and are estopped from setting up as a défense to the 
libel that the endorsement on the bill of lading was not made. 

Instead, therefore, of there being a defect in the libel as was shown 
at first by the pleading of impossibility of performance, which I 
thought did not amount to a légal excuse for the failure of the per- 
formance of a stipulated condition, now a case is presented of a waiv- 
er by the parties entitled to it of the performance of the condition and 
of an estoppel on their part to avail themselves of the condition. 

As it now stands, the libel seems to be good and the exception is 
overruled. 



JAMES P. SMITH & CO. v. UNITED STATES. 

(Circuit Court, S. D. New York. March 16, 1909.) 

No. 5,192. 

1. Customs Duties (§ 30*)— Classification— "Méat Prepared or Pbeseeved" 
—Pâté de Foie Gras. 

In Tariff Act July 24, 1897, c. 11, § 1, Schedule G, par. 275, 30 Stat. 172 
(U. S. Comp. St. 1901, p. 1652), the provision for "méats of ail kinds, pre- 
pared or preserved," is broad enough to include, not only the cooked méat 
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of poultry and game, in tins, but also goose livers prepared as pâté de foie 
gras. 

[Ed. Note. — For other cases, see Oustoms Duties, Cent. Dig. § 76; Dec. 
Dig. § 30.*] 

2. Customs Duties (§ 30*)— "Dressed Poultry." 

The cooked méat of poultry and game, in tins, and goose livers prepared 
as pâté de foie gras, are not dutiable, either directly or by similitude, as 
"poultry * * * dressed," under TarifE Act July 24, 1897, c. 11, § 1, 
Schedule G, par. 278, 30 Stat. 172 (U. S. Comp. St. 1901, p. 1652). 

[Ed. Note. — For other cases, see Customs Duties, Cent. Dig. § 76; Dec. 
Dig. § 30.*] 

On Application for Review of a Décision by the Board of United 
States General Appraisers. 

The décision below affirmed the assessment of duty by the collecter of 
•customs at the port of New York. The material in dispute was found by the 
Board of General Appraisers to consist (1) of pâté de foie gras, being goose 
livers reduced by boiling to a thick mass, flavored with spices and truffles, 
and put up in jars of various sizes, and (2) of the méat of quail, lark, and 
young chickens, prepared by cooking and packed in air-tight tins for préserva- 
tion. The collecter imposed on thèse commodities the duty provided for 
"méats of ail kinds, prepared or preserved, not specially provided for," by 
Tariff Act July 24, 1897, c. 11, § 1, Schedule G, par. 275, 30 Stat. 172 (U. S. 
Comp. St. 1901, p. 1652). The importers contended for classification, either 
directly or by similitude, under paragraph 278, 30 Stat. 172 (U. S. Comp. St. 
1901, p. 1652), as "poultry * * * dressed," or under section 6, 30 Stat. 
205 (TJ. S. Comp. St. 1901, p. 1693), relating to unenumerated manufactured 
articles. The board overruled thèse contentions in an opinion reading in part 
as follows: 

"WAITE, General Appraiser. * * * We think it is established that 
the term 'poultry' has a definite and well-understood meaning at the présent 
time, and under the définition given by the board heretofore the commodities 
in question cannot be classified as poultry, either directly or by similitude. 
In our understanding the word 'poultry' is applied to the barnyard or domestic 
fowl, either when it is alive or when it is dressed ; the dressing consisting of 
plucking, or, in some localities, perhaps, plucking and drawing. Note G. A. 
5,574 (T. D. 24,989). We do not think the term is intended to apply to any- 
thing but the whole, or nearly whole, fowl, and certainly not to poultry 
products elaborately prepared in any manner. 

"We are not disposed to give to paragraph 275 the narrow construction con- 
tended for by the importers ; but we think a comprehensiveness broad enougk 
to cover ail prepared or preserved méats should attach to it. The language 
of the paragraph is 'méats of ail kinds.' If the term 'méats' were so narrow 
as that contended for by the importer, it would hardly hâve been necessary 
to add the comprehensive phrase 'of ail kinds.' The commodities involved 
in thèse protests hâve undergone elaborate préparation and préservation. 
Not only are they changea in form by boiling and cooking, but are highly 
seasoned and put up in hermetically sealed réceptacles. 

"We think the flnding of the collecter was correct in each instance, and 
therefore overrule the protests." 

B. A. Levett, for importers. 

D. Frank Lloyd, Asst. U. S. Atty. 

LACOMBE, Circuit Judge. I concur with the Board of General 
Appraisers in the conclusion that the phrase "méats of ail kinds" is 
broad enough to cover, not only the quail, lark, and young chickens 
put up in tins as described, but also the livers of chickens and geese, 

♦For other cases see same topic & f ntjmbek In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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>is well as those of steers> and that the phrase "prepared or preserved" 
covers them when compounded as in pâté de foie gras. 
The décision of the board is affirmed. 



HERMANN BOKEE & CO. v. UNITED STATES. 
(Circuit Court, S. D. New York. March 2, 1909.) 

No. 4,472. 

Customs Duties (§ 26*)— Classification— "Coated Wire." 

The provision for "coated wire" in Tarife Act July 24, 1897, c. 11, § 1, 
Schedule C, par. 137, 30 Stat. 161 (U. S. Comp. St. 1901, p, 1639), is not 
limited toa process of covering by galvanizing dipping, or other similar 
method ; ànd wire, made by inserting an iron wire in a hollow tube of nickel 
and then drawing the whole wire down until the nickel covering becomes 
welded to and a part of the iron core, is "coated," within the meaning of 
the law. . . 

[Éd. Note. — For other cases, see Customs Duties, Cent. Dig. § 59 ; Dec. 
Dig.§26.*] 

On Application for Review of a Décision by the Board of United 
States General Appràisers. 

For décision below, see G. A. 6,414 (T. D. 27,544). 

Walden & Webster (Howard T. Walden, of counsel), for importers; 
D. Frank Uoyd,Asst. > U.S. Atty. 

HOLT, District Judge. The question in thïs case is whether the 
wire in controversy is coated with nickel. It is made by inserting an 
iron wire in ! a hollow tube of nickel, and then drawing the whole wire 
down until the nickel covering becomes welded to and a part of the 
iron core. This wire was for many years assessed under the last 
paragraph of paragraph 137 of the tarifï act of 1897 (Act July 24, 
1897, c. 11, § 1, Schedule C, 30 Stat. 161 [U. S. Comp. St. 1901, p. 
1639]), providing for a duty "on iron or steel wire coated with zinc, 
tin or any other métal." But about 1904 the collector assessed it un- 
der an earlier. provision of paragraph 137, providing that iron, steel, 
"or other wire not specially provided for" in said act should be as- 
sessed at 45 per cent, ad valorem, The General Appràisers held, in 
substance, that the term "coating" as used in the act was a process of 
covering metals by galvanizing, dipping, or some similar method. But 
I do not see why the définition should be so restricted, or why, when 
the final result is accomplished, this is not an iron wire coated with 
nickel, and therefore the kind of wire specially provided for in the 
act. The cases cited in the opinion of the General Appràisers, holding 
that the process of welding one sheet of métal upon another is not a 
coating, within the meaning of the act, seem to me inapplicable. 

My conclusion is that the décision of the General Appràisers should 
be reversed, and the wire in question assessed for duty under the last 
clause of paragraph 137. 

*For other cases see same topic & S numeee in Dec. & Au. Digs. 1907 to date, & Rep'r Indexes 



CANTON EOLL & MACHINE CO. V. ROLLING MILTi CO. 465 



CANTON ROLL & MACHINE OO. et al. v. ROLLING MILL CO. OF AMER- 
ICA et al. STURGISS et al. v. CORBIN et al. FARMERS' DEPOSIT 
NAT. BANK OF PITTSBURGII, PA., et al. v. LOGANI et al. 

(Circuit Court of Appeals, Fourth Circuit. January 12, 1909.) 

Nos. 780, 762, 781. 

1. Mechanics' Liens (§ 32*)— Right to Lien Undeb West Virginia Statute— 

Machinery for Miix. 

Code W. Va. 1906, § 3111, which gives the right to a mechanic's lien to 
any person "who shall * * * furnish any material or machinery for 
constructing * * * any mill, manufactory, * * * or other struc- 
ture," gives a lien for machinery furnished as a necessary part of the 
equiprnent of a mill, although it is not intended to be permanently attach- 
ed to the freehold; and such lien covers the priée of spare rolls furnished 
with a tin plate mill, and shown to be an essential part of the equipment 
of such a mill. 

[Ed. Note. — For other cases, see Mechanics' Liens, Cent. Dig. § 37 ; Dec. 
Dig. § 32.*] 

2. Mechanics' Liens (§ 132*) — Machinery— Time for Filing Glaim— Comple- 

tion of cototract. 

Complainant contracted with a tin plate Company to furnish machinery 
for the equipment of a new tin plate mill, for which it was entitled under 
the statute to a mechanic's lien if filed within 60 days after it ceased to 
furnish the machinery. The contract included a number of extra rolls to 
be delivered with the other machinery, which were made at about the 
same rime; but on request of the purchaser to withhold shipment until 
further notice, some of them were not shipped. Held, that complainant 
had the right to ship tbem a year later without further orders, and to 
file its statement for a lien for the priée of the entire machinery within 
60 days thereaf ter. 

[Ed. Note. — For other cases, see Mechanics' Liens, Cent. Dig. §§ 190- 
207; Dec. Dig. § 132.*] 

3. Mechanics' Liens (§ 159*) — Rigiit to Lien— Effect of Filing Claim— 

Estoppel. 

The filing of a claim for a mechanic's lien which is afterward abandoned 
does not estop the claimant to file another including the same indebted- 
ness, where the second claim is filed within the time allowed by the 
statute. 

[Ed. Note. — For other cases, see Mechanics' Liens, Cent Dig. §§ 188, 189 ; 
Dec. Dig. § 159.*] 

4. Corporations (§ 312*) — Officers— Rigiits as Ptjechasebs of Bonds of 

Corporation. 

The président of a corporation pledged $100,000 of its bonds to secure 
a loan of $21,500 obtained for it from a trust company of which he was 
also an offieer. After demand for payment and his statement that the 
corporation could not pay, on short notice which the président did not 
communicate to some of the directors, the bonds were sold at auction. 
The président sent the secretary, who was also a director and attorney 
for the corporation, to the sale, and by his direction the bonds were 
bought by a broker, in the name of a former président and director, for 
$22,500, and were charged by the broker to his accoiint and delivered to 
him. Two years afterward, when the corporation had become a bank- 
rupt, a brother of the nominal purchaser of the bonds appeared and claim- 
ed to be the owner and to hâve been the real purchaser. The secretary 
testified that he acted for claimant at the sale, and that he had a joint in- 
terest in the purchase. There was other évidence strongly tending to show 
that the purchase was in fact made for the secretary, the président, and 

•For other caaes see same topic & § numbee in Dec. & Am. Digs. 1907 to date, & Eep'r Indexes 
168 F.— 30 
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certain other directors of the corporatton. Held that, even conceding 
rclaimant to hâve been the purchaser, he was affected by the flduciary 
relation in which his partner in the purchase stood to the corporation^ 
and that neither could dérive any beneflt from the purchase at the expense 
of the corporation, but could at most recover only the amount paid with 
interest. 

[Éd. Note.— For other cases, see Corporations, Cent. Dig. §§ 1383-1391 ; 
Dec. Dig. § 312.*] . , 

Appeal from the Circuit Court of the United States for the Northern 
District of West Virginia, at Parkersburg. 

Pétition for Revision of Proceedings of the District Court of the 
United States for the Northern District of West Virginia, at Parkers- 
burg. 

Appeal from the District Court of the United States for the North- 
ern District of West Virginia, at Parkersburg. 

For opinion below, see 155 Fed. 321. 

The three above-entitled causes were, by consent of parties, heard together 
in this court, as they ail relate to the same subject-matter, that is to say, the 
property and estate of the Morgantown Tin Plate Company, bankrupt, and in- 
volve the questions of how and to whom the same shall be distributed. The 
last-named cause, No. 781, is an appeal from a decree of the United States 
District Court entered on the 23d day of August, 1907, in the bankruptey 
cause proper, deereeing payment to one Frank J. Logan of the smn of $100,000, 
with interest at 6 per cent, per annum from the lst day of January, 1903, 
being in full of 200 flrst mortgage bonds of the par value of $500 each of the 
bankrupt, claimed to be owned by said Logan. The second cause, No. 762, 
is a pétition asking for the supervision and revision by this court, in matter 
of law, of the decree entered in the bankruptey cause in favor of Frank J. 
Logan; and the flrst-named cause, No. 780, is an appeal from a decree of the 
United States Circuit Court in equity, entered on the 23d day of August, 1907, 
dismissing complainant's bill. 

In the equity cause, the complainant, the Canton Roll & Machine Company, 
sought to enforce a certain mechanic's lien against the Rolling Mill Com- 
pany of America, and the bankrupt, the Morgantown Tin Plate Company 
(successor to the Eolling Mill Company of America), for an indebtedness of 
$14,889.98, with interest from the 23d day of March, 1904 ; and the same was 
instituted upon the theory that the assets of the Rolling Mill Company of 
America had been collusively absorbed by the owners and orfleers of the 
Morgantown Tin Plate Company, in dérogation of the rights of the creditors 
of the Rolling Mill Company of America, and that said Morgantown Tin Plate 
Company had incumbered its own property, and the property and estate ac- 
quired by it from the Rolling Mill Company of America, by a mortgage for 
$150,000, and that $100,000 of the bonds (being the same bonds referred to 
in the bankruptey decree appealed from) had been hypothecated for a debt of 
$21,500, and subsequently, upon sale of the collatéral, that the bonds had been 
acquired by some unknown person in the interest of certain officers and di- 
rectors of the Morgantown Tin Plate Company, ail of which was charged to 
be in fraud of the rights of the complainant and other creditors alike of the 
Rolling Mill Company of America and said Morgantown Tin Plate Company. 

Although this suit in equity was filed on the 20th day of June, 1904, some 
two ruonths or more after the adjudication in bankruptey of the Morgantown 
Tin Plate Company, the contests over the indebtedness of the Morgantown 
Tin Plate Company, especially as to the debt due the Canton Rolling Mill 
Company, the plaintiff in the equity suit, and the amount due by reason of the 
sale of the hypothecated bonds as aforesaid, seems, without objection, to hâve 
been litigated in the equity cause, in which the bankrupt's trustée interposed, 
and joined particularly in the contest respecting the ownership of the bonds, 
and the right of the holder of the same to recover more than the amount for 

•For other cases see same topic & § nttmbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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which they were hypothecated. At a later date, the Farmers' Deposit National 
Bank of Pittsburgh, Pa., and George C. Sturgiss intervened in the same cause, 
by pétition, also attacking the validity of the sale of the bonds so deposited 
as collatéral, and asked to be allowed to set up certain claims held by the 
bank as assignée of said Sturgiss, including that of the Canton Roll & 
Machine Company, the complainant aforesaid. The contest was an unusually 
bitter one, as appears alike from the proceedings in bankruptcy, and the 
equity case aforesaid, and resulted in the Circuit Court entering the decree 
appealed from, which is as follows: 

"This cause having corne on for final hearing and décision at the May 
term of this court, and having been duly argued and submitted by counsel, 
and this court having carefully considered ail the pleadings, évidence, and 
exhibits heretofore taken and flled herein, and orders and decrees heretofore 
made, together with the briefs of counsel for the respective parties, and hav- 
ing on the 2d day of August, 1907, rendered and filed its opinion in writing 
upon the çontroversies submitted to it, which is now incorporated in and 
made part of this decree, this court doth now déclare, order, adjudge, and de- 
cree that the bill of the plaintiff in the above-entitled action and of the in- 
terveners therein, to wit, the Farmers' Deposit National Bank and George C. 
Sturgiss, is insufficient in law and must be and is hereby dismissed upon the 
merits, and that the défendants in this action and each of them, to wit, Roll- 
ing Mill Company of America, Morgantown Tin Plate Company, Hector M. 
Hitchings, Melvin J. Palliser, W. J. Logan, Jacob Meurer, Dick S. Ramsey, and 
Andrew Meurer, recover of the plaintiff and the petitioners in this action their 
costs in that behalf sustained, to be taxed by the clerk of this court ; and it Is 
further ordered, adjudged, and decreed that a duly authenticated copy of this 
judgment and decree be remitted by the clerk of this court to the clerk of 
the United States District Court for the Northern District of West Virginia 
for the appropriate considération and action of that court. 

"And ail the pleadings, proceedings, dépositions, exhibits and évidence, and 
orders in this cause are hereby remitted to the aforesaid District Court for 
the considération and appropriate action of the District Judge in the décision 
of a pétition now pending in said court for the payment over to Frank J. 
Logan out of the funds received from a sale in bankruptcy of the assets and 
property of Morgantown Tin Plate Company of the sum of $100, and interest." 
(Entered 23d August, 1907.) 

On the same day of the entry of this decree in the Circuit Court, the decree 
appealed from was entered in the bankruptcy cause, in favor of Frank J. 
Logan, the alleged holder of the 200 bonds of $500 each as aforesaid, pursuant 
to his pétition in such bankruptcy proceedings flled on the 24th day of 
September, 1906, in which he claimed to own said bonds, and which decree 
in favor of Logan for the face value of the bonds and interest was based upon 
the above decree entered by the Circuit Court, together with the pleadings, 
exhibits, and testimony taken in said cause, as contemplated by the order of 
the Circuit Court dismissing the cause as hereinbefore recited. The décision 
of the lower court is found in 155 Fed. 321, to which référence is made for a 
full statement of the facts in thèse causes. 

B. M. Ambler and A. Léo Weil (C. M. Thorp, on the brief), for 
appellants. 

Hector M. Hitchings, for appellees. 

Before PRITCHARD, Circuit Judge, and WADDILL and Mc- 
DOWELL, District Judges. 

WADDILL, District Judge (after stating the facts as above). A 
number of assignments of error are presented for the considération 
of the court, but they may be reduced substantially to three proposi- 
tions: (1) The correctness of the order of the court dismissing the 
bill as to the complainant, the Canton Roll & Machine Company. (2) 
In dismissing the bill and awarding costs in favor of the défendants 
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named in the decree against the complainant ; and subsequently, up- 
on the decree of the Circuit Court, and the pleadings and testimony 
taken therein, ordering in the bankruptcy cause the payment to Frank 
J. Logan of $100,000, with interest and costs. (3) In dismissing the 
pétition of the Partners' Deposit National Bank and George C. Stur- 
giss in said Circuit Court. 

We will consider the questions presented in the order named, and 
rernark in passing that in the viewwe take of the cause, assuming that 
the decree of dismissal by the Circuit Court should hâve been enter- 
ed at ail, it should hâve been without préjudice to the several parties 
to seek relief in some other appropriate action if the same could not 
be afforded them in the equity cause. 

1. While the point as to the yalidity of complainaht's mechanic's 
lien which was subsequently assigned to Sturgiss is admittedly a nice 
one, wfe' find ourselves, after the most câreful considération that we 
hâve been able to give to the question, unable to agrée with the trial 
court as to the invalidity of the lien. Thé seventh and thirteenth 
paragraphs of the bill read: 

"Among other contracts so made, said Eolling Mill Company of America 
entered into a writteu contract with your orator oh. Decëmbei: 5, 1901, for 
the purchasè from your orator of six hot tin mills, complète, six stands of 
cold mills, complète, and certain other machinery and àppliances, for which 
the said Rolling Mill Company ,of America agreed to pay your orator thé sum 
of $35,000; a copy of said contract being hereto àttached, marlied 'Exhibit À.' 
Your orator has fully performed said contract by furnighing said mills, rolls, 
and machinery in accordance therewith, said machinery and materials having 
been f urnished for and about the construction of said mill ànd manuf actory, 
and the buildings, appurtenances, and flxtures tberewith connected, and said 
rolls, machinery, and material thereby became, and hâve since been, and now 
are a part of said tin plate plant and property. The said Rolling Mill Com- 
pany of America has paid or caused to be paid to your orator a portion of 
the said contract price for said machinery and materials, but has failed to pay 
the remainder thereof, to wit, the sum of $14,889.98, which amount, with 
interest thereon from March 23, 1904, is due and payable to your orator on 
account of said contract, and the furnishing of said machinery and materials. 
Your orator has freqnently demanded payment of said sum of $14,889.98, 
but hitherto the said Rollling Mill Company of America has failed and 
neglected to pay the same; and the whole amount thereof, togetiier with 
interest thereon as aforesaid, is now due and payable to your orator without 
any set-olï or abatement whatever." 

"Your orator is entitled to and has flled a mechanic's lien for ail its said 
claim of $14,889.98, with interest as aforesaid, against said real estate and 
manuf acturing plant, in accordauce with the laws of the state of West Vir- 
ginia, and claims and is entitled by virtue thereof to a lien on said property." 

The contract of December 5, 1901, between the Rolling Mill Com- 
pany of America and the Canton Company, included, as part: of the 
machinery to be furnished for the lump sum of $35,000, 24 chilled rolls. 
Under the head of "miscellaneous" the Canton Company agreed also 
to furnish 24 additional rolls — "six pairs to be delivered with the mills, 
balance when required at Association priées f. o. b. Canton, Ohio, terms 
30 days, net." Of the 24 additional rolls (described in the invoices 
and mechanic's liens as "extra rolls"), 2 were shipped on January 29, 
1903, 1 on March 19, 1903, and 9 on February 22, 1904. The remain- 
ing 12 were never required or shipped. 



CANTON EOLL & MACHINE CO. V. EOLLING MILL CO. 469 

Concerning the nature and use of the extra or spare rolls, the tes- 
timony of Humbert and Loyd is to the effect that a set of spare rolls 
is as necessary a part of the equipment of hot tin mills as is the original 
set of rolls. Neither the original nor the extra rolls were ever intend- 
ed to become affixed permanently to the freehold. The West Virgin- 
ia statute (section 3111, Code 1906), reads: 

"Every mechanic » * * or other person who shall * * * furnish 
any material or machinery for constructing * * * any mill, manufactory 
* * * or other structure * * * shall hâve a lien * * *." 

While this statute, as we read it, does not give a lien to the person 
furnishing tools, it does give a lien for machinery used in the construc- 
tion of a mill or factory. The spare rolls, when put in use, would be 
intégral parts of the heavy "mills," and, as such, as much machinery 
used in the construction of the factory as would the first or original 
set of rolls. 

The filing of the mechanic's lien on June 25, 1903, which was aban- 
doned, does not vitiate the lien filed February 24, 1904, if the latter 
was filed within 60 days after the lienor had "ceased to furnish ma- 
chinery." Section 3113, Code 1906. The facts as to the shipment on 
February 22, 1904, of the last 9 of the 12 extra rolls, which were to 
hâve been delivered with the mills, are as follows: On January 31, 
1903, the Morgantown Tin Plate Company wrote to the Canton Com- 
pany: 

"We do not désire any of the spare rolls shipped in until after ail the 
other material is received. * * * " 

And again on March 18, 1903 : 

"Do not make or ship any spare rolls for our account until further notice. 
We * * * hâve no room l'or thèse at présent is our reason for reytuesting 
delay. We will notify you soon as can take them." 

On March 28, 1903, the Canton Company wrote : 
"Rolling Mill Company of America, Morgantown, West Va. 

"Gentlemen: We received several days since your letter requesting us not to 
ship any more of the extra rolls at this time, and the letter was received just 
in time to head off a shipment. We had ordered in a car for the rolls cov- 
ered in the enclosed invoice. We will hold the rolls temporarily for your 
accommodation." 

As thèse spare rolls, which should not be confused with the six pairs 
to be delivered "when required," were a part of the mechinery em- 
braced in the original contract, were made prior to March 28, 1903, 
but withheld on the express request of the vendee, we do not perceive 
any good reason why the Canton Company could not préserve its right 
of lien by delaying shipment at the request of the tin plate company, 
and could not fmally ship without an order to such effect. 

We are therefore of opinion that the decree of the trial court should 
be so modified as to decree to Sturgiss and the Farmers' Bank, as- 
signées of the claim, a lien, prior to that of the bondholders, for the 
amount of the claim originally asserted by the Canton Company. Cush- 
wa v. Association, 45 W. Va. 490, 32 S. E. 259. 

2. This brings us to the considération of the correctness of the two 
decrees of the lower court, appealed from, respecting the bonds of the 
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bankrupt Company hypothecated for the indebtedness due by it, and 
subsequently alleged to hâve been sold to and purchased by the appel- 
lee Frank J. Logan. A brief review of the facts connected with this 
transaction will be found necessary to its intelligent considération. 

The Morgantown Tin Plate Company, successor to the Rolling Mill 
Company of America, was organized under the laws of West Virginia in 
December, 1903, with W. J. Logan, Hector M. Hitchings, Jacob Meur- 
er, Dick S. Ramsey, and M. G. Palliser as its officers and directors; 
that George C. Sturgiss and George J. Humbert were the active rep- 
résentatives of said company, at Morgantown, W. Va., and W. J. Log- 
an, Jacob Meurer, Dick S. Ramsey, Melvin G. Palliser, and H. M. 
Hitchings (the two last named being members of the law firm of Hitch- 
ings & Palliser, attorneys for the company) were the New York rep- 
résentatives, the said W. J. Logan being président, and Palliser sec- 
retary, of the company. That it was contemplated that the plant could 
be established upon an expenditure of something like $200,000, whicli 
estimate, however, proved to be inadéquate, and other moneys had to 
be raised before it could be made a going concern. The New York 
représentatives and their associâtes put in the sum of $100,000 tak- 
ing stock therefor, before the consolidation of the two companies; 
Humbert, $10,000 ; and Sturgiss put into the reorganized company $20,- 
000 in money, donated real estate supposed to be worth some $20,000, 
and paid for $50,000 of first mortgage bonds at par ; and it was later 
found necessary to raise other sums to complète the plant, and the 
New York directors, Logan, Meurer, and Ramsey, advanced $7,500; 
and, still needing money, in May, 1903, Jacob Meurer, being at the 
dates of contracting the loans président and vice président thereof, 
effected a loan through a trust company in Brooklyn, of which he was 
also an officer, for $21,500, being the aggregate of three several sums 
secured by him on May 2d, May 26th, and August 2d, and hypothe- 
cated with the trust company bonds of the Morgantown Tin Plate Com- 
pany for $100,000, he also becoming personally responsible to the trust 
company from which the money was borrowed for the indebtedness. 
This money was likewise used in the effort to finish the plant, which 
as a matter of fact was never completed. Prior to and about the time 
of the borrowing of this money, the financial outlook of the company 
was not bright, and what had been hoped at first to be a most success- 
ful enterprise seemed to hâve proven a failure, and the parties appar- 
ently became demoralized ; and on the 17th of June, W. J. Logan, as 
président and a director, tendered his résignation, and Dick S. Ram- 
sey, another director, resigned, and L. W. Thompson (an employé in 
the office of Hitchings & Palliser) was named as a director in place of 
Ramsey, and took part in the meeting, and August Cahula was elected 
a director in place of Logan, but it does not appear whether he accept- 
ed the position or not. Dissensions quickly arose ; Sturgiss and Hum- 
bert taking one view, and the New York parties in interest another. 
Suits were instituted against the company, and finally bankruptcy pro- 
ceedings, in which the property was sold, and brought unexpectedly, 
because, it is alleged, of an agreement between Sturgiss and what is 
familiarly known as the "Tin plate Trust," some $200,000, which was 
considerably more than it was believed to be worth, and more than 
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enough to pay its entire indebtedness, upon the assumption that the 
liability by reason of the hypothecation of the bonds would only be 
for the amount received by the company on its loan. The contest as 
to the bona fides of the sale and transfer of thèse bonds, and wheth- 
er or not Frank J. Logan is or not a bona fide holder for value, is the 
great point in issue. The payment of the $100,000 of bonds, with in- 
terest, as claimed by him, will not leave enough to pay even the lien 
debts of the company; but by refnnding him what he is alleged to 
hâve paid for them with interest, there will be ample funds to pay ail 
creditors, and a surplus to the company. 

The facts concerning this transaction respecting the sale of the hy- 
pothecated bonds are rather unique. After Meurer negotiated the 
loan with his trust company in the spring of 1903, the same was al- 
lowed to run until the 16th of October, 1903, on which day the trust 
company wrote Meurer demanding payment of the $21,500 on Mon- 
day, October 19th, before 12 o'clock. On October 17th, having receiv- 
ed a communication from Meurer also dated the 16th, stating the in- 
ability to comply with the demand for payment of the $21,500 by Mon- 
day, the 19th, at noon, the trust company wrote him that they would 
cause to be sold at public auction, at the office of Adrian H. Muller & 
Son, No. 55 William Street, New York City, the 200 first mortgage 
bonds of the défendant company, and that advertisement would be 
made of such sale on Monday, the 19th instant, and the bonds sold 
on Wednesday, the 21st instant. Notice of this proposed sale was 
published in two New York newspapers, and the bonds were duly ex- 
posed for sale on the day and at the place mentioned, and one George 
J. Weedon, a représentative of the firm of R. J. Kimball & Co., pur- 
chased the $100,000 of bonds at 22 J / 2 cents on the dollar, which pur- 
chase, he says, he made upon the order of M. G. Palliser, on account 
of W. J. Logan, to whose acçount they were charged, and taken crédit 
for with him in current settlement; and the said W. J. Logan, subse- 
quently, to wit, on the 7th day of January, 1904, gave to said firm of 
R. J. Kimball & Co. his receipt for the bonds in his own handwriting, 
and the same were delivered to him. The said Weedon testified fur- 
ther that Frank J. Logan had dealings in the account of W. J. Logan, 
and that he represented W. J. Logan when the latter was abroad, and 
that what he meant by Frank J. Logan "having dealings in account with 
W. J. Logan" was that he had a power of attorney to act for the latter, 
and occasionally so acted. The $22,500 thus received from the sale of 
thèse bonds was accounted for to the trust company, and the notes 
of the Morgantown Tin Plate Company duly taken up, and an account 
by the trust company to Meurer for the Morgantown Tin Plate Com- 
pany duly rendered, with check for $190.36, the balance ; and this 
check was thereupon turned over by Meurer to Palliser, who was then 
attorney for, and a director and secretary of , the Morgantown Tin Plate 
Company, and he gave crédit, as he claims, for the $190.36 on his firm's 
account against the Morgantown Tin Plate Company, and, on October 
28th following, he wrote the company at Morgantown of what had oc- 
curred, and requested that proper entries be made on the company's 
books with a view of having the transaction clear. 

Upon receipt of the notice of this proposed sale by Meurer, président, 
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ffom the trust company, the New York parties in interest were duly 
advised, but no information was given to those at Morgantown to be 
affected thereby. No meeting of the directors was called, nor any step 
taken to raise the money or secure delay of the sale, and no advice 
whatever was given to the parties in interest at Morgantown of the 
sale. Nor was the notice as published in the newspapers of suffi- 
cient length of time to advise them of what was to be done, and they 
had no knowledge thereof. Promptly after this alleged sale, the par- 
ties in interest at Morgantown used their best efforts to get the facts 
concerning the same, and to âscertain the name of the purchaser, and 
were given but scant assistance by those connected with the company 
in New York, and denied ail information as to the name of the pur- 
chaser. 

Shortly after the sale of thèse bonds, to wit, on the 7th day of Jan- 
uary, 1904, and before the plant had sold at the high figure aforesaid, 
Sturgiss and Humbert, the Morgantown managers and parties in in- 
terest, proceeded to New York to see if the stock and bonds of the com- 
pany could be acquired; and Sturgiss procured from Palliser an op- 
tion upon $75,000, part of the bonds of $100,000 alleged to hâve been 
sold, and 825 shares of the stock of the company, at the price of $30,- 
000, $22,500 of which it was claimed by Palliser was to reimburse the 
purchaser of the bonds the amount paid therefor, and $7,500 to refund 
to W. J. Logan, Jacob Meurer, and Dick S. Ramsey, the three directors 
of the company who had advanced $7,500 to the company as aforesaid. 
One thousand dollars was paid on this transaction by Sturgiss to Pal- 
liser. The option was never taken up by Sturgiss, and the matter end- 
ed there, and upon his examination Palliser refused to say on account 
of whom, if any one, othei; than himself, he held the $1,000. 

The bill filed in the equity suit under considération in the Circuit 
Court on the 23d day of June, 1904, especially assailed the sale of 
the bonds placed as collatéral for the $21,500 !oan, and to this bill 
the said Jacob Meurer, Hector M. Hitchings, Melvin G. Palliser, Dick 
S. Ramsey, W. J. Logan, and others, on the 4th day of November, 

1904, filed their joint answer, in which they studiously avoided giving 
the name of the alleged purchaser of said boncu and sought to main- 
tain ownership of the same in the hands of some unknown bona fide 
holder. Notwithstanding the fact that the ownership and bona fides 
of the acquisition of the title to the bonds was being, and had been, 
controverted virtually from the time of the alleged sale, the name of 
no purchaser was ever given until the 22d of December, 1904, when, 
in connection with the contest over the sale of the bankrupt's property 
in the bankruptcy proceedings, it appeared that one A. K. Bolan, of 
the city of New York, claimed to be the purchaser, and the récitals 
of the decree of the bankrupt court entered on the 3d day of January, 

1905, show that he duly appeared by the same counsel as that of the 
other New York parties to oppose the sale. Promptly after receiving 
the name of the alleged purchaser, by direction of the référée in bank- 
ruptcy, the trustée in bankruptcy of the Morgantown Tin Plate Com- 
pany, Frank P. Corbin, proceeded to New York with the view of see- 
ing him in connection with the transaction, when he had an interview 
on the subject with Palliser, and attempted to see Bolan, but the 
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latter avoided him, and would not see him without knowing his busi- 
ness, and upon receiving the information, after calling several times, 
Corbin found a note, informing him that anything in relation to the 
purchase of the bonds would hâve to be taken up with Mr. Palliser, of 
Hitchings & Palliser, and that Bolan refused to see him. On the S7th 
of the same month, Palliser wrote Sturgiss complaining of the action 
of the trustée in bankruptcy in seeking an interview with his client, 
and stating that he did not like his attitude of attempting to talk with 
his client behind his back. 

The appearance of Bolan, as shown by the decree of 3d of January, 
1905, and the ineffectuai efforts of the bankrupt's trustée to see him, 
as stated, and the letter to Sturgiss of the 27th of January, from 
Palliser, complaining of the effort to see Bolan by the bankrupt's 
trustée, seems to hâve been his only connection with this transac- 
tion, and, on the 27th of June following, he died; and the next per- 
son brought forward as the alleged owner of the bonds, as shown 
by the déposition of Palliser, taken on the 27th day of December, 
1905, is Frank J. Logan, and he then, for the first time, is known 
in connection with the matter. Subsequently, on the 27th of Sep- 
tember, 1906, some nine months thereafter, he, Logan, presented his 
pétition in the bankruptcy proceedings, setting up his claim to the 
bonds, and this pétition is his first and only appearance in the en^ 
tire proceeding. Though he appeared then for the first time as the 
owner of the bonds, the title, ownership, and honest acquisition of 
which had been in dispute certainly since June, 1901, more than two 
years previously, and another person had already claimed and asserted 
ownership thereof, and shortly theretofore had died, he did not him- 
self go upon the witness stand, or offer in any way to prove his own- 
ership of the bonds or the bona fides of his acquisition of the same, 
or his ability to make such purchase, but contented himself to rest 
upon the testimony taken in the chancery cause in the Circuit Court 
to maintain his claim ; and that, too, in the light of the fact that the 
testimony on which his claim to the bonds mainly rested was that of 
Melvin G. Palliser, a director, counsel for, and secretary of the Mor- 
gantown Tin Plate Company, and in whose law firm's office the Mor- 
gantown Tin Plate Company's office was maintained in the city of 
New York, who testified that the purchase of thèse bonds was first 
brought to the attention of Frank Logan by him, and that they were 
purchased at public sale in Palliser's présence, and by his direction, 
on account of said Logan, through Mr. Weedon, a member of the 
firm of Kimball & Co., with the understanding that he, Palliser, was 
to share in the profits in the transaction, and that, as shown by the 
testimony of Weedon, they were purchased at a lower figure than he 
had been authorized by Palliser to bid for them ; and notwithstand- 
ing the further fact that it appeared from the testimony of Weedon 
that the bonds in question were bought by him under said Palliser's 
direction, that they were paid for eut of W. J. Logan's funds, and 
charged to the account of said W. J. Logan, who had shortly before 
been an officer and director of the company ; and that he, the said W. 
J. Logan, subsequently regularly receipted for the bonds individually, 
and turned them over to Palliser, who gave the option on them in 
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cfonrieçtJt>n -Çvïth certain stock, as he .daims, . and out of ' the proceeds 
of the money arising f rom the option, W. J. Logan, Jacob Meurer, and 
Dick S. Ramsey were each to receive $2,500. Palliser's explanation 
of the acquisition of the bonds by Logan, his interest in the transac- 
tion, and his effort to show Bolan's connection therewith after his 
death, is in substance that the représentative of the firm of Kimball 
& Co., brokers, by his direction and up'on his advice, bought in thèse 
bonds on.account of Frank J. Logan; that Frank J. Logan was a 
client of his (Palliser's) and also of said Kimball & Co., and that no 
one had an interest in the transaction other than himself and Logan ; 
and that he had an interest if they' succeeded in making some money 
out of it at any time ; and he admitted that, in explanation of the 
transaction of the rétention of $25,000 of the bonds from the option 
on the : $75,000 given Sturgiss, they were to be divided as a profit 
in the business; and in answer to the question of why the name of 
Frank J. Logan as owner of the bonds had been withheld until his 
déposition; ôf 1905, and six rnonths after Bolan had died, said there , 
was no necessity or call for stating it earlier; and he explained that 
Bolan, who; had prior to the time of his death claimed the bonds, 
had, and still did not hâve, an interest in them, his story being that 
Frank J, Logan, who had purchased the bonds on his advise, seeing 
that the matter was to be complicated for some time, became dis- 
satisfied, and asked him to arrange to get somebody to take the bonds 
off hi» hands ; that he so arranged with Bolan to take care of the 
bonds, but the plan was never carried out ; but that Bolan had an 
agreement to take the bonds, and was to take them and stand in with 
him (Pallisér) on them, but he never did. Palliser further explained 
that Frank J. Logan put in his money, and he, Palliser, his knowl- 
edge, time, and ability in handling the transaction, and services as at- 
torney, against the money they hoped to realize. 

The law applicable to this transaction is well settled. The officers 
and direCtors of the bankrupt company occupied and acted in a fidu- 
ciary relation in the matter of the sale of the collatéral deposited by 
them to ; raise money for their corporation before its insolvency and 
bankruptcy ; and any sale whereby they, or any or either of them, 
became interested in the purchase of such securities, to be valid, must 
at least hâve been in ail respects free and clear from any fraud and 
taint of suspicion or wrongdoing or unfair dealing on their part. 

In Twin Lick Oil Co. v. Marbury, 91 U. S. 588, 589, 23 L. Ed. 
328, Mr. Justice Miller, speaking for the Suprême Court, said: 

"That a director of a joint-stock corporation occupies one of those fiduciary 
relations where his deàlings with the subject-niatter of his trust or agency, 
and with the beneficiary or party whose interest is confided to his care, is 
viewed with jealousy by the courts, and may be set aside on slight grouuds, 
is a doctrine founded on the soundest morality, and which lias received the 
clearest récognition in this court and In others. Koehler v. Black River 
Falls Iron Co., 2 Black, 715, 17 L. Ed. 339 ; Drury v. Milwaukee & Superior 
R. Co., 7 Wall. 299, 19 L,. Ed. 40 ; Luxeniburg R. R. Co. v. Paquay, 25 Beav. 
586 ; Cuinberland Co. v. Sherman, 30 Barb. (N. Y.) 553 ; Hoffman Steam Coal 
Co. v. Cuinberland Coal & Iron Co., 16 Md. 456, 77 Am. Dec. 311. The gênerai 
doctrine, however, in regard to contraets of this class is, not that they are 
absolutely void, but that they are voldâble at the élection of the pary whose 
interest has been so represented by the party claiming under it. We say, this 
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is the gênerai rule; for there may be cases where such contracts would be 
void ab initio ; as when an agent to sell buys of himself , and by his power 
of attorney conveys to himself that which he was authorized to sell. » * * 
It is very true that as a stockholder, in niaking a contract of any kind with 
the corporation of which he is a inember, is in some sensé dealing with a 
créature of which he is a part, and holds a common interest with the other 
stockholders, who, with him, constitute the vvhole of that artificial entity, he 
is properly held to a larger measure of candor and good faith than if he were 
not a stockholder. So, when the lender is a direetor, chargea, with others, 
with the control and management of the affairs of the corporation, represent- 
Ing in this regard the aggregated interest of ail the stockholders, his obliga- 
tion, if he becomes a party to a contract with the company, to candor and fair 
dealing, is increased in the précise degree that his représentative character 
has given him power and control derived from the confidence reposed in him 
by the stockholders who appointed him their agent. If he should be a sole 
direetor, or one of a smaller number vested with certain powers, this obliga- 
tion would be still stronger, and his acts subject to more severe scrutiny, and 
their validity déterminée! by more rigid principles of morality, and freedom 
from motives of selfishness." 

In Clark and Marshall on Private Corporations, vol. 3, § 763, it is 
said: 

"The directors and other managing officers of a corporation are under a 
duty to the corporation and the other stockholders to prevent the property of 
the corporation from being sold under exécution, or for taxes, or on fore- 
closure, etc., or, if they cannot prevent the sale, to do what they can to hâve 
it sell at the highest possible price, and, if they bring about such a sale, not 
under any right acquired by contract with the corporation, but in violation of 
their trust, and purchase the property themselves, or if, although the sale is 
brought about by a créditer, they purchase the same otherwise than in the 
most perfect good faith. ail of the courts undoubtedly agrée that the corpora- 
tion is entitled to hâve the sale set aside, or hold them as trustées, or to 
compel them to account for profits made, or pay the fair value of the prop- 
erty." 

See, also, Thompson on Corporations, §§ 4063, 4071, 4072; Cum- 
berland Coal Co. v. Sherman, 30 Barb. (N. Y.) 553; Wilkinson v. 
Bauerle, 41 N. J. Eq. 635, 7 Atl. 514; Hope v. Sait Co., 25 W. Va. 
789, 802, 808; Jones, Ex'r, v. Clark et al., 25 Grat. (Va.) 642; Ad- 
dison, etc., v. Lewis, etc., 75 Va. 701, 720, 721; Cook v. Sherman 
(C. C.) 20 Fed. 167, and note. 

In this case, whether the purchase of the bonds was made for W. 
J. Logan individually, or on behalf of himself and his co-stock- 
holders and directors, or for Frank J. Logan, as claimed, is imma- 
terial from a légal standpoint, as in either event Palliser, a stockholder, 
a direetor, the secretary of and the attorney for the bankrupt com- 
pany, spoke and acted for the company, and was also the représenta- 
tive and attorney in the purchase of the bonds, and he admits that 
he was jointly interested in the profits arising from the venture with 
Frank J. Logan, whom he now says was the purchaser. Moreover, 
Meurer, the président of the bankrupt company, sent Palliser to the 
sale, and the latter directed Weedon, the stockbroker, to buy the 
bonds in, and authorized him to bid more than he, in his présence se- 
cured the bonds for. Palliser was thus the company's représentative, 
the purchaser's représentative, and jointly interested in the acquisition 
of the property sold. The fact that Palliser succeeded in acquiring an 
interest in the bonds through a third person, assuming Frank J. Logan 
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to be the purehaser, will not serve to relieve him, Palliser, from his 
fiduciary obligation, or validate his acts. Nor will the innocence of 
Frank j. Logan, if such was the fact, in a transaction of this char- 
acter, protect him, and enable him to dérive the benefit thereof, as 
the knowledge of Palliser, through whom he acted, will be imputed to 
him. 

In Michoud v. Girod, 4 How. 503, 11 L. Ed. 1076, two executors 
combined to purchase, and through an agent employed by them, did 
purchase, the property of the testator. The sale was held fraudulent 
and void, under the civil law, the common law, and the gênerai juris- 
prudence of the nation. The court dwells at pages 559, 560, of 4 How. 
(11 L. Ed. 1076), on the device of using another's name for the 
accomplishment of the sale, showing (page 560 of 4 How. [11 L. 
Ed. 1076]) that it was known and denounced, before our language 
was spoken, as a purchase "fraudulent and void, from having been 
made per interpositam personam." "Where once a fraud has been 
committed, not only is the person who committed the fraud precluded 
from deriving any benefit from it, but every innocent person is so 
likewise, unless he has innocently acquired a subséquent interest ; for 
a third person by seeking to dérive any benefit from such a transac- 
tion, or to retain any benefit resulting, becomes particeps criminis, 
however innocent of the fraud in the beginning." Perry on Trusts, 
§ 172. "So property obtained by one through the fraudulent prac- 
tices of a third person will be held under a constructive trust for the 
person defrauded, though the person receiving the property is inno- 
cent of collusion. If such person accepts the property, he adopts 
the means by which it was procured, or, as Lord Chief Justice Wilmot 
said: 'Let the hand receiving the gift be ever so chaste, yet if it 
cornes through a polluted channel, the obligation of restitution will fol- 
low it.'" Perry on Trusts, supra, § 211; Hill on Trustées (4th Am. 
Ed.) p. 163; Coles v. Trecothick, 9 Ves. 234; Brooks v. Martin, 2 
Wall. 70, 84, 85, 17 L. Ed. 732; Bailey v. Teakle, 2 Brock. 51. 54, 
Fed. Cas. Nd. 13,811 ;' Newcomb v. Brooks, 16 W. Va. 32, 62; Reilley 
v. Oglebay, 25 W. Va. 36, 43 ; Lamb v. Pannell, 28 W. Va. 665, 666 ; 
Sweeney v. Grape Sugar Co., 30 W. Va. 443, 4 S. E. 431, 8 Am. St. 
Rep. 88. 

Âf ter the most caref ul considération, we find ourselves unable, 
frorn any viewpoint that we can tàke of the transaction respecting 
the sale of thèse bonds, to hold thé sarae other than as fraudulent 
and void, except as to the money advanced in payment at the time 
of sale. According to the most favorable view that can be taken in 
behalf of Frank J. Logan, he was the joint purehaser with Palliser, 
who at the time was the représentative in three fiduciary capacities 
of the Morgantown Tin Plate Company, and he thus participated in 
the devastavit of the assèts and effects of this then insolvent and 
def unct concern, and he ought not, and should not in equity and good 
conscience, be allowed to receive anything more than the return of 
the money actually paid out, with interest— if, indeed, he should re- 
ceive that. The testimony strongly tends to support the contention 
that this purchase was made by Palliser, in the interest of the New 
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York parties, especially W. J. Logan, Jacob Meurer, Dick S. Ramsey, 
H. M. Hitchings and Palliser himself. The fact that the purchase 
of the bonds was made on account of W. J. Logan, the same regularly 
charged in his account, and paid for by him, and the bonds subse- 
quently delivered to him, and his personal receipt taken therefor, and 
that he was interested in the option later given by Palliser on the 
bonds, coupled with the haste of the sale, the failure to advise ail 
parties in interest of the same, the gênerai secrecy in connection with 
the transaction, the delay in the appearance of the alleged real owner, 
and the pretended lack of knowledge of the name of such purchaser, 
which could not possibly hâve been true, either on the part of W. J. 
Logan, if his bank account was used by his brother to pay for the 
bonds on his own account, or of M. G. Palliser, who claims to be 
half owner of the bonds, is alone consistent with this view ; and that, 
first, Bolan, and then Frank J. Logan, the so-called purchasers, were 
mère dummies, and never in fact and in truth had any real existence 
as bona fide buyers. Whether this be true or not, certainly Frank J. 
Logan's alleged acquisition of the property was under such circum- 
stances as to disentitle him or his copartner, Palliser, in equity, to 
profit and speculate on the misfortunes of this bankrupt company. 
His purchase is shrouded in too much mystery and doubt. His fail- 
ure to corne forward, as a straightforward man would hâve done, and 
explain his action and connection therewith, cannot be lightly brushed 
aside; and the fact that he was never known or heard of until death 
had rémoved the first alleged owner, Bolan, is a powerful circum- 
stance tending to show his delay in appearing in the transaction. 
The inference is almost irrésistible that had Bolan, the first claimant, 
lived, Logan would never hâve been heard of. Had Frank J. Logan 
been the bona fide purchaser of thèse bonds, involving the no mean 
sum of $22,500, and out of which he expected to'make considerably 
more than four times that amount, his purchase would hâve been 
easily susceptible of proof, as well as the fact of how he secured the 
money to buy the same, and why the bonds were acquired in his broth- 
er's name, charged to his brother's account, and delivered to his broth- 
er instead of himself, and, indeed, any and every thing about the 
transaction; and he would hâve been more than careful to hâve pro- 
duced proper witnesses, and gone upon the stand himself to give a 
full and complète account of his actings and doings in the premises, 
and never hâve risked his case, involving so much to him, upon any 
such testimony, taken in another case, as he is attempting to do, and 
without taking any proceeding other than the filing of his pétition 
in the bankruptcy case, and in which he makes the modest request to 
hâve the face value of thèse bonds, with interest, amounting now to 
upwards of $130,000, turned over to him; nor would there hâve been 
any such varying, uncertain, and unnatural performances in the as- 
sertion of the claim as Logan's standing aside and Bolan stepping 
in, then Bolan dropping out and Logan resurrected to make the claim. 
Neither Logan, Meurer, Ramsey, Palliser, or Hitchings, by reason 
of their relation to the bankrupt company, could hâve acquired thèse 
bonds at a profit to themselves, and Frank J. Logan, who it is claimed 
bought the bonds for himself and Palliser, is in no better position than 
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Palliser would hâve been himself. Palliser was a director of the 
Company, its secretary and its attorney, and the law will not counte- 
nance a transaction on his part whereby he used his information, ac- 
quired by him in his fiduciary capacity, to speculate, directly, or in- 
directly, upon the property of his cestui que trust; and his copart- 
ner, the one to whom he, from his own account, afforded the informa- 
tion, is charged with his knowledge, and cannot escape the consé- 
quence, of the source from which he acquired the same. It would 
Se unconscionable in the last degree to allow aiiy of the parties in 
question to profit by a transaction such as the one involved hère, or 
to receive more than they actually paid with interest ; and they should 
be deemed fortunate that a court of equity will even thus far recog- 
nize their rights, and afford them relief, in an undertaking of such 
doubtful and questionable character. 

3. Corning to the questions arîsing on the intervening pétitions of 
the Farmers' Deposit National Bank of Pittsburgh and George C. 
Sturgiss, we likewise find ourselves unable to concur with the lower 
court in the view that either the bank or Sturgiss are estopped from 
appearing, as creditors of the bankrupt company, to assert the debts 
and enforce the liens set up by their said pétition against the Morgan- 
town Tin Plate Company, and the decree dismissing the same should 
at least hâve been entered without préjudice, to the end that the bank- 
rupt court in the distribution of the bankrupt's estate could hâve as- 
certained and decreed the payment of the said debts in the proper order 
of their priorities, as will be hereinafter indicatëd. 

It follows from what has been said, and the conclusion of the court 
upon thé three causes heard and submitted together is : 

First. That the decree of the Circuit Court in the equity cause ap- 
pealed from (being No. 780), in so far as it dénies to the complain- 
ant the Canton Roll & Machine Company, the relief sought, and. dis- 
misses its bill, should be reversed at the cost of the défendant the Mor- 
gantown Tin Plate Company, which should include as well the costs 
in this as in the lower court; and that the assignées aforesaid of said 
complainant should be decreed the amount of its claim, with interest, 
as a lien against the assets of the bankrupt company, ahead of the bond- 
holders under the gênerai mortgage executed by the company, said lien 
to be so recognized and enforced in the bankruptcy case in the distri- 
bution of the bankrupt's assets; and that said decree should be also 
reversed in so far as it dismisses unconditionally, instead of without 
préjudice, the bill and intervening pétitions seeking to contest the sale 
of the bonds of the bankrupt company, deposited as collatéral security, 
and claimed to hâve been acquired by innocent holders for value, as 
well as because of the like dismissal of the joint pétitions of the Farm- 
ers' Deposit National Bank of Pittsburgh and George C. Sturgiss, set- 
ting up certain debts against the bankrupt company. Said cause should 
be retained on the docket until the final distribution of the bankrupt's 
estate in the bankruptcy proceedings, to the end that the testimony al- 
reâdy taken in the equity cause, when needed, may be used in consid- 
ération of any particular claim in the bankruptcy case. 

Second. Thât the decree of the District Court appealed from in the 
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bankruptcy case (being No. 781) should be modified so as to award 
to the appellee Frank J. Logan the sum of $22,500, with interest at 6 
per centum per annum from the lst day of January, 1903, instead of 
$100,000, with interest from said date, and that, as modified, said de- 
cree should be affirmed with costs to the appellants in said bankruptcy 
appeal, against the appellee Frank J. Logan, they having substantially 
prevailed ; and that in said bankruptcy case the bankrupt's estate should 
be duly administered, determining the order of priority of debts as 
herein provided, that is to say : 

(1) Paying to the Canton Roll & Machine Company the amount of 
its claim, with interest and costs ; the costs incurred in the equity cause 
by the complainant and the bankrupt's trustée, together with the prop- 
er costs of administration of the bankrupt's estate, and any unpaid la- 
bor, mechanics' and supply claims. 

(2) The amount due on the rnortgage bonds held by George C. 
Sturgiss and Frank J. Logan, respectively. 

(3) The amount of the claim of the Hooven-Rentschler Company 
for $13,868.08, with interest, being for the purchase price of certain 
personal property acquired by the bankrupt company, and sold by the 
court herein, and for which there was a réservation of title in the 
vendor, though no lien therefor recorded. 

(4) To the gênerai creditors of the bankrupt's estate. 

(5) The residue to the stockholders of the bankrupt. 

Third. That the pétition to superintend and revise in matter of law 
the decree of the District Court in favor of Frank J. Logan (being 
No. 762) be dismissed at the cost of the petitioners, the Farmers' De- 
posit National Bank of Pittsburgh, Pa., and George C. Sturgiss. 

And thèse causes are respectively remanded to the proper lower 
courts, with directions to proceed therein in accordance with the views 
herein expressed. 



In re CAN PON et al. 
(Circuit Court of Appeals, Ninth Circuit. Febi'uary 23, 1909.) 

No. 1,625. 

1. Courts (I 405*) — Jubisdictïon or Circuit Courts of Appeals— Cases In- 

VOLVING CONSTITUTIONAL QUESTIONS. 

The f act that constitutional questions were involved in a case in a Cir- 
cuit or District Court does not deprive the Circuit Court of Appeals of 
jurisdietion to entertain an appeal therein, where other questions also 
were involved and determined. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 1099; Dec. Dig. S 
405.*] 

2. CONSTITUTIONAL LAW (§ 318*) — DUE PROCESS OF UW — ChINESE EXCLUSION 

Acts— Hearing of Applicant Claiming Citizenship. 

An applicant for entry into the United States of Chinese descent, but 
Claiming to be a citizen thereof, is not deprived of his liberty without due 
process of law by reason.of his détention by the immigration officers, if he 
is given a hearing as to his rights by the appropriate officers of the dé- 
partaient. Such hearing, however, must be granted and conducted in good 
faith, and the officers must take the testimony of such witnesses as may be 

•For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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suggested by the appllcant if pertinent, although they are not reqriired to 
permit him to be présent in person or by counsel or to be infonned of the 
nature of the testimony. 

[Ed. Note. — For other cases, see Oonstitutional Law, Cent Dlg. { 949; 
Dec. Dig. §318.*] 

8. Habeas Cobpus (§ 23*)— Gbounds fob Relief— Chinese Exclusion Acts— 
Denial op Fair Heabing to Applicant for Admission. 

Where an applicant for entry into the United States of Chinese descent, 
but claiming to be a native-born citizen, was denied the right of entry and 
detained for déportation by the immigration officers, and took an appeal 
to the Secretary of Commerce and Labor, the failure of such officers, 
through inadvertence or otherwise, to include in the record testimony taken 
on the hearing, and which bore upon the question of citizenship, was a sub- 
stantial déniai of the right of appeal given to the applicant by the statute, 
and entitles him to maintain habeas corpus proceedings, in which he may 
hâve a fair hearing on his right to enter and to be discharged from dé- 
tention. 

[Ed. Note. — For other cases, see Habeas Corpus, Dec. Dig. § 23.*] 

4. Habeas Corpus (§ 113*)— Hearing on Appeal— Questions of Fact. 

On an appeal in a habeas corpus proceeding in a fédéral court, ail ques- 
tions of fact upon the évidence are open to considération, and the flndings 
of the court below are not conclusive upon the appellate court, but they 
should not be set aside unless the court is convinced that they are erro- 
neous. 

[Ed. Note. — For other cases, see Habeas Corpus, Cent. Dig. f 114; Dec. 
Dig. §113.*] 

Morrow, Circuit Judge, dissentlng. 

Appeal from the District Court of the United States for the North- 
ern Division of the Western District of Washington. 
For opinion below, see 161 Fed. 618. 

Look Wing, the f ather of the petitloner presented to the court below a péti- 
tion for a writ of habeas corpus, alleging that in the month of August, 1892, 
in the city of Seattle, state of Washington, Can Pon was born of Chinese par- 
ents who then resided and were permanently domiciled in said city ; that in the 
year 1899 he. with his parents, departed from the United States and went to 
the empire of China, where he remained until October, 1907 ; that he then re- 
turned to the United States and applied for admission at the port of Sumas, 
in the state of Washington; that upon his arrivai he was placed in confine- 
ment by Harry Edsell, the Chinese inspector in charge at the port of Sumas, 
and was not permitted to communicate with his counsel or friends, but was 
subjected to a rigid and severe examination, at which no one but the inspector 
and his deputies was permitted to be présent. The pétition sets forth the pro- 
ceedings taken with respect to the application of Can Pon for admission into 
the United States, the taking of testimony in relation thereto whlle he was 
detained at the port of Sumas, where it was impossible for him to see or hear 
any of the witnesses produced against hjm, the action of the inspector in 
charge in preventing him from procuring witnesses in his own behalf to prove 
his identity, denying him the right to return, and ordering his déportation to 
the empire of China, and the appeal of Can Pon to the Department of Com- 
merce and Labor. The pétition allèges that prior to taking said appeal nei- 
ther the said Can Pon nor his counsel or friends were permitted in any way to 
examine or inspect the évidence produced oh behalf of the government ; that 
during the examination and investigation the Inspector in charge obtained cer- 
tain testimony exceptionally favorable to the said Can Pon, but neglected to 
submit the same to the Secretary of the Department of Commerce and Labor 
on the appeal, and that said testimony was not before the Secretary when said 
appeal was decided, and was never presented to the Department of Commerce 

•For other cases see same topic & § numeek in Dec. & Am. Dlgs. 1907 to date. & Rep'r Indexes 
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and Labor on the appeal; that the Secretary of Commerce and Labor afflrmed 
the décision of the, inspecter, and ordered the déportation of Can Pon. The 
pétition allèges that the inspecter, in rendering his décision, and the Secretary 
àt Commerce and Labor, in affirming the same, acted arbitrarily, without any 
évidence to support their décision, and that by reason of préjudice and secret 
communications they grossly abused their discrétion, and that by said décisions 
Can Pon has been deprived of his rights and liberty as a citizen of the United 
States, and has been ordered to be déportée! from his native land, without 
just cause or due process of law. The pétition refers to rules 5, 6, 12, and 13 
promulgated by thé Secretary of the Department of Commerce and Labor, 
under wEich the cights of Can Pon were adjudicated, and allèges that those 
rules do not and cannot apply to a citizen of the United States ; that they are 
arbitrafy, inconsistent, and void under the flfth amendaient to the Constitution 
of the United States, in that they deprive a citizen of the United States of his 
rights, liberty, and property without due process of law ; that in detaining, 
conflning, and restraining said Can Pon the inspector and the Secretary of 
Commerce and Labor acted arbitrarily, and contrary to law and the Constitu- 
tion of the United States, and without jurisdiction, and that Can Pon is im- 
prisoned and about to be deported without due process of law. Upon this péti- 
tion the Judge of the District Court issued a writ of habeas corpus, and upon the 
return to the writ referred the case to a commissioner to take testimony. Upon 
the testimony so taken the court found that there was an investigation had by the 
inspectorj but that it took place and was carried on in the city of Seattle, 
many miles distant from the port of Sumas ; that neither the applicant nor his 
counsel was permitted to be présent during such investigation, nor permitted 
to knpw or inspect the évidence or information gathered by the agents of the 
inspector until af ter the rejection of the said applicant; that no opportunity 
was affôrdëd or given to the applicant or his counsel to be présent at the ex- 
amination of witnesses, nor were they permitted to examine the witnesses, nor 
were they given an opportunity to réfute or explain any statements that may 
hâve been obtained against said applicant ; that, in taking the testimony and 
examining the applicant's right to enter the United States, the officers acted in 
a partial and arbitrary manner, and abused the discrétion reposed in theru by 
law, and obtained testimony in a manner inconsisteut with a fair judicial in- 
vestigation ; that testimony favorable to the applicant was taken during the 
course of the investigation, but was bythe inspector inadvertently withheld 
from the record on the appeal, and the applicant was denied the benefit there- 
of on the appeal ; that the Secretary of the Department of Commerce and La- 
bor did not at ail consider the appeal, but that the Acting Secretary of the dé- 
partaient, who heard and dismissed the appeal, was the same persbn who as 
soliciter for the same department recommended the dismissal ; that the appeal 
was not considered on its merits, nor was the ruling of the inspector in charge 
afflrmed ; that the appeal was dismissed without considération upon its merits. 
The court further found upon the évidence that Can Pon was born in Seattle 
in the year 1892, and that' he was entitled to eujoy liberty in his own country, 
and ordered that he be discharged from custody. 

Elmer E. Todd, U. S. Atty., and F. G. Dorety, Asst. U. S. Atty., 
for appellant. 
J. M. Hammond and Frank E. Hammond, for appellees. 

. Be fore. GILBERT, ROSS, and MORROW, Circuit Judges. 

GILBERT, Circuit Judge (after stating the facts as above). It is 
suggested that this court is without jurisdiction of the appeal, for the 
reason that the case présents questions of the application of the Con- 
stitution of the United States. We find no ground for so holding. 
If the case as brought to this court presented constitutional questions 
only, the appellate court jurisdiction of the Suprême Court would, of 
course, be exclusive. It is doubtful whether the appeal does involve 
the application of the Constitution. No such question is suggested in 
les F.— 31 
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the assignmènt of error or in the brief of either' ! of the parties before 
this court. It is true that the pétition allèges that certain rules pro T 
mulgated by the Secretary of the Department of. Commerce and Labor 
are unconsfitutional, but those rules hâve been before the Suprême 
Court arid hâve been sustàined in United States v. Sing Tuck, 194 U. 
S. 161, 24 Sup. Ct. 621, 48 L. Ed. 917, and Chin Yow v. United States, 
208 U.;§.8, 28 Sup. Ct. 201, 52 t. Ed. 369. , But conceding that con- 
stitutional questions are presented in the record, it is clear that the 
appeal brings before us other questions not involvirig the application 
of the Constitution, for the appellant cofnplains of error 1 in. the court 
below, first, in holding that the appellée wàs denied a f,air opportunïty 
to prove his citizenship, and,, second^ in finding upon the évidence in 
the record that the appellée was born withih the United' States and is 
a citizen thereof. The présence of such ôtliër questions, in the record 
gives this court appellate jurisdiction.' The cases of Dimmick v, 
Tompk ; ïns,;',194 U. S. 540, 24 Sup. Ct. 780, 48 L. Ed. 1110, and Chin 
Yow v. United States, 208 U. S. 8> 28 Sup:- Ct. 201, 52 L. Ed. 369; 
which are' referred to as denying oûr jurisdiction, go : .nq farther on 
this point, than to sustaih, the. proposition that the. appeal in such a 
case as this may, at the élection of the appellant, be taken directly to 
the Suprême Court instead of to the Circuit Court of "Appeals. In 
Spreckels Sugar Refining Co. v. McClain, 192 U. S. 397-407, 24 Sup: 
Ct. 376, 378, 48 L. Ed. 496, the court said: 

"Was the: judgment of. thé Circuit. Court subject to review only ty this court, 
or was it permissible for the plâintiff to take It to the Circuit Court of Ap- 
peals? If the case', as made by the plaintiff's stateinent, had involved no other 
question than the constitutional validity 6f the act of 1898, or the construc- 
tion or application of the Constitution of the Uiiited States; this court alone 
would hâve had jurisdiction to review the judgment of the Circuit Court. 
Huguley Mfg. Go. v. Galeton Cotton Mills, 184 TJ. S. 290-295, 22 Sup. Ct. 452, 
46 L. Ed. 546. But the case distinctly presented other questions which in- 
volved simply the construction of the act, and those questions 1 were disposée! 
of by the Circuit Court at the same time it determined the question of the cbn- 
stitutionallty of the act. If the case had depended entirely on the construc- 
tion of the act of Congress — its constitutionality not beihg drawn in question — 
it would not hâve been one of those descrlbed in the flfth section of the act of 
1891 (Act March 3, 1891, c. 517, 26 Stât. 827 [U. S. Conip. St. 1901, p. 549]), 
and, consequently, could not hâve come hère directly from the Circuit Court, 
As, then, the case made by the plâintiff involved a question other than those 
relating to the constitutionality of the act and to the application and construc- 
tion of the Constitution, the Circuit Court of Appeals had jurisdiction to review 
the judgment of the Circuit Court, although, if the plâintiff had elected to 
brlng it hère directly, this court would hâve had jurisdiction to détermine ail 
the questions arising upon the record." 

See, also, Harris v. Rosenberger, 145 Fed. 449, 76 C. C'A. 225, 
13 h. R. A. (N. S.) 762, and Hooper v. Remmel (C. C. A.) 165 Fed. 
336. The case of United States v. Sing Tuck, 194 U. S. 161, 24 
Sup. Ct. 621, 48 L. Ed. 917, was a case which involved constitutional 
as well as other questions. Appeal had been taken to the Circuit 
Court of Appeals. From the décision of that court the case was taken 
by certiorari to the Suprême Court. In that court the contention was 
made that the Circuit Court of Appeals had no jurisdiction of the 
appeal, but the Suprême Court sustàined the jurisdiction. Such, also, 
is the effect of United States v. Ju Toy, 198 U. S. 253, 25 Sup. Ct. 
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644, 49 L. Ed. 1040, a case which went to the Suprême Court on cer- 
tificate from the Circuit Court of Appeals. 

In approaching the question whether upon the record in this case 
the applicant for admission to the United States was denied such a 
hearing as the statute contemplâtes, we must find our guiding prin- 
ciples in the construction which the Suprême Court has placed upon 
the law in the Ju Toy Case and in the Chin Yow Case. In the Ju 
Toy Case it was ruled that in such a case as this due process of law 
does not require a judicial trial. In that connection the court expressly 
approved the doctrine of Nishimura Ekiu v. United States, 142 U. S. 
651, 12 Sup. Ct. 336, 35 L. Ed. 1146, in which it was said that "the 
décisions of executive and administrative officers acting within the 
powers expressly conferred by Congress are due process of law." In 
the Chin Yow Case the doctrine of the Ju Toy décision was modified, 
and it was held that habeas corpus might properly issue on behalf of a 
Chinese claiming to be a citizen of the United States, upon a pétition 
showing that he was prevented by the officiais of the Commissioner of 
Immigration from obtaining the testimony of certain designated wit- 
nesses, and allégations setting forth such facts were held to import 
that the petitioner arbitrarily was denied such a hearing and such an 
opportunity to prove his right to enter the country as the statute meant 
that he should hâve. In brief, it is the doctrine of thèse two décisions 
that an applicant for admission to the United States, detained upon 
the border thereof by the officiais of the Department of Commerce and 
Labor, is not deprived of his liberty without due process of law if his 
rights are determined without a judicial trial, and that the décision 
of the officers is due process of law, with this limitation, that such 
officers must grant a hearing in good faith, something more than the 
semblance of a hearing, and must take the testimony pertinent to the 
questions involved of such witnesses as may be suggested by the ap- 
plicant. This does not mean, and the décisions cannot be construed 
as holding, that the applicant is entitled of right to be présent in per- 
son or by counsel at the taking of the testimony, or to be informed 
of the nature thereof, while it is being taken. In this respect we do 
not find that the investigation and proceedings before the officers at 
Sumas and at Seattle in the présent case were conducted in such a 
manner as to deprive the applicant of due process of law. Nor, in the 
light of the record, are we able to assent to the conclusion reached by 
the trial court that the officers who conducted the examinations acted 
in a partial or arbitrary manner, or abused the discrétion reposed in 
them, or acted upon improper testimony, or failed to conduct the 
investigation according to law and the rules of the department, or 
that the applicant was denied a fair opportunity to produce his testi- 
mony. It is obvious that he, coming to the United States at the âge 
of 15 years, after having lived in China since his early boyhood, could 
hâve no personal knowledge of the testimony that might or ought to 
be adduced in his f avor. His f ather, Look Wing, represented him, 
produced witnesses in his behalf, and apparently presented ail the 
testimony that was available. Look Wing, in testifying, had made 
such inconsistent and contradictory statements as to justify the severity 
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of the examination to which he was subjected. We do not firid in the 
manner in which the examination was conductëd any convincing évi- 
dence that the inspector was biased or that he was actuated by any 
purpose other than an honest désire to sift the évidence and to ascer- 
tain whether it was free from the déception and imposition which it 
is well known is not infrequently attempted in this class of cases. 

But the applicant upon his appeal from the décision of the local 
officer was entitled to the benefit of ail the material évidence which 
was before the inspector. To withhold any thereof, and to exclude it 
from the record on the 'appeal, was to dëriy him the right of appeal 
which the statute gives him. The testimony of a witness which was 
on the whole favorable to the applicant's contention was by inad- 
vertence omitted from the record on the appeal, and was not considered 
on the hearing thereof . It makes no différence that such évidence was 
taken at the instance of the inspector, and that it never came to the at- 
tention of the applicant or his cou'nsel; it was a portion of the évidence 
taken by the inspector as an officer of the government, whose duty it 
was to act impartially and to ascertain the truth as to the question at 
issue. A portion of the testimony so omitted was direct évidence to 
the effect that the applicant was born within the United States. The 
inspector discredited it, but the applicant was entitled to the benefit of 
it on the appeal. It is no answer to this to say that portions of the tes- 
timony of that witness tended to contradict certain statements of Look 
Wing. Having been denied the benefit of ail the testimony taken upon 
the question of his right of admission to the United States, the appli- 
cant has been deprived ôf the right of appeal which the statute confers 
upon him, and hé may, therefore, upon habeas corpus, test the legality 
of : his imprisonment. In re Monaco (C. G) 86 Fed. 117; United 
■States v. iWong Ghung (D. C.) 92 Fed. 141; United States v. Chin 
Fee(D. C.) 94, Fed. 828;. Rodgers v. United States, 152 Fed. 346, 81 
C. 'C. A. 454; United States v. Nâkashima, 160 Fed. 842, 87 G.. C. 
A. 646. 

The court below, upon the new . testimony adducéd on the hearing 
upon the writ, found that the applicant was born in the United States 
and was a citizen thereof. Upon the appeal ail questions of fact upon 
the évidence are opento considération, and the findings of the court 
below are not conclusive upon us, as they would be in actions at law 
upon a waiver of a jury, or in cases in admiralty. . Johnson v. Sayre, 
158 U. S. 109, 15 Sup. Ct. 773, 39 L. Ed. 914. The finding, however, 
should not be set asidë uhless the . évidence in the record is such as 
to convjnce an appellate court that it was erroneous. Guock Ting v. 
United States, 140 U. S. 417, 11 Sup. Ct. 733, 851 ;> 35 U. Ed. 501. 
There are marked contradictions and inconsistencies in the testimony 
of Look Wing, and we are not impressed with the credibility of the 
excuse which is made that his memory had been impaired by récent 
illness. But the finding of the court below was based on the testimony 
of several witnesses who testified directly to the fact that the applicant 
was born in the United States, and the court was particularly in- 
fluenced by the testimony of a white witness who had not testified on 
the original hearing. 
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Upon a considération of the whole of the évidence, we are not con- 
vinced that there was error in the finding so made. The judgment, 
therefore, will be affirmed. 

MORROW, Circuit Judge (dissenting). The pétition of Look 
Wing to the District Court alleged that he was the father of Can Pon, 
and that Can Pon was a native-born citizen of the United States; 
that he was born in the city of Seattle, in the state of Washington, in 
the month of August, 1892; that thereafter in the year 1899 the said 
Can Pon together, with bis father, mother, and brother, departed from 
the United States and went to the empire of China, where the said 
Can Pon remained until the month of October, 1907; that the said 
Can Pon then returned to the United States, and applied for admis- 
sion at the port of Sumas, in the state of Washington; that immediate- 
ly upon his arrivai he was placed in confinement by said Harry Edsell, 
Chinese inspecter in charge at the port of Sumas ; that he was not per- 
mitted to communicate with his counsel or friends, but was subjected 
to a rigid and severe examination, at which time no one but the said 
inspector and his deputies were permitted to be présent. The pétition 
recites the proceedings taken with respect to the admission of Can 
Pon into the United States ; the taking of testimony in that behalf 
at Seattle, while Can Pon was detained at the port of Sumas, many 
miles distant from the investigation, where it was impossible for him 
to see or hear any witnesses produced against him ; the action of the 
inspector in charge in preventing Can Pon to procure witnesses in 
his own behalf and prove his identity; the action of the inspector 
denying him the right to return, and ordering his déportation to the 
empire of China; and the taking of an appeal to the Department of 
Commerce and Labor. 

It is alleged that prior to the taking of said appeal neither the said 
Can Pon, his counsel, nor his friends were permitted in any way to ex- 
amine or inspect the évidence produced on behalf of the government. It 
is further alleged that, during the examination and investigation of the 
right of said Can Pon to enter the United States, the inspector in 
charge obtained certain testimony exceptionally favorable to the said 
Can Pon; that the said inspector in charge neglected to submit such 
testimony to the Secretary of the Department of Commerce and Labor 
on the appeal taken to said Secretary; that said testimony was not 
before said Secretary when said appeal was decided, and was never 
presented to said Department of Commerce and Labor on said ap- 
peal. It is alleged that the Secretary of Commerce and Labor affirmed 
the décision of the inspector and ordered the déportation of Can Pon. 
It is alleged that, in rendering the said décision by the said inspector 
in charge and its affirmance by the said Secretary of Commerce and 
Labor, thèse officiais acted arbitrarily, without any évidence to sup- 
port their décision, and by reason of préjudice and secret communica- 
tions grossly abused their discrétion ; that by the said décision of 
the Secretary of Commerce and Labor the said Can Pon has been 
deprived of his rights and liberty as a citizen of the United States, and 
the inspector in charge and the said Secretary of the Department of 
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Commerce and Labor hâve ordered his déportation from his native 
land without just cause or due process of law. 

Certain rules of procédure, established by the Secretary of the 
Department of Commerce and Labor, under which the rights of Can 
Pon, alleged citizen of the United States, were adjudicated, are set 
forth in the pétition. Thèse rules are numbered 5, 6, 12, and 13, and 
it is alleged that thèse rules do not and cannot apply to a citizen of the 
United States ; that they are arbitrary, unconstitutional, and void 
under the fifth amendment of the Constitution as applied to the said 
Can Pon, in that they deprive a citizen of the United States of his 
rights, lïberty, and property without due process of law. It is f urther 
alleged that in detaining, confining, and restraining the said Can Pon 
the said inspecter and the said Secretary are acting arbitrarily, con- 
trary to the law and the Constitution of the United States, and without 
jurisdiction, for the reason that the said Can Pon is a citizen of the 
United States of America, and is now imprisoned and about to be 
deported without due process of law. Thèse allégations are supported 
by a statement in détail of the proceedings before the inspecter, before 
the Department of Commerce and Labor, and by affidavit. Upon this 
verified pétition the Judge of the District Court issued a writ of habeas 
corpus, and upon the return of the writ referred thé matter to a com- 
missioner of the court to take testimony. The testîmony being taken, 
the matter was submitted to the court for décision. 

The court found as facts from the testimony that there was an in- 
vestigation had by the inspecter upon application of Can Pon for 
admission to the United States at the port of Sumas, but this inves- 
tigation took place and was carried on in the city of Seattle, many 
miles distant from Sumas, where the applicant was confined; that 
neither the applicant nor his counsel were permitted to be présent 
during such investigation, nor were they or any of them permitted to 
know of or inspect the évidence or information gathered by the agents 
of the said inspecter until after the rejection of the said Can Pon; 
that no opportunity was afforded or given to the petitioner or his 
counsel to be présent at the examination of witnesses obtained by 
the said inspecter against the applicant, nor were they permitted to 
examine the witnesses, nor were they given an opportunity to réfute 
or explain any statements that may hâve been obtained against the 
said Can Pon; that the examination of the said Can Pon was con- 
ducted and the testimony for the purpose of ascertaining the ap- 
plicant's right to enter the United States was taken, and the officers 
intrusted with the duties thereto acted in a partial and arbitrary man- 
ner, and in abuse of the discrétion reposed in them by law, and ob- 
tained said testimony in a manner inconsistent with a fair judicial 
investigation, and said investigation was not conducted according to 
law or the rules governing such investigations, and wholly in violation 
thereof; that testimony favorable to the applicant taken during the 
course of the investigation was by the inspecter inadvertently with- 
held from the record on appeal, and the applicant was denied the 
benefit thereof before the Secretary of the Department of Commerce 
and Labor in determining said appeal ; that the Secretary of the 
Department of Commerce and Labor, to whom by law appeal s are 
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alloWed in this class of cases, did not at ail consider this case, but that 
the Acting Secretary of the Department of Commerce and Labor, 
who dismissed the appeal, was the same person who, as solicitor for 
the same department, recommended the dismissal ; , that the said ap- 
peal was not considered upon its merits, nor the ruliiig of the inspector 
in charge affirmed, but was dismissed without considération upon its 
merits. With respect to this finding the court says in its opinion : 

"The statutes canuot be so cbnstrued oi* applied as to deprive citizens of 
thelr birthright, and the pow'er of the judieial brandi of the government to 
relieve against oppression amounting to deprivatiou of liberty caimot be re- 
stricted to any extent greater tliau is necessary for the exercise of the fune- 
tions wliieh naturally and properly pertain to the executive braneh. Laws 
whleh confer judicial discrétion upon administrative offieers must be construed 
with a degree of strictness requisite to make them consonant with the s])irit 
of the fmid«mental doctrines of. the Constitution. Having this principle in 
mind, I holrt hat as applied to a case involving a ((uestion as to the right of an 
individual. Cudming to be a citizen, to enter the United States, the iaw which 
gives the right of appeal to the head of an executive department frora au ad- 
verse décision by a subordinate officiai places a grave responsibility upon an 
oflicer of exalted station, requiring him to give Personal considération to the 
appeal and to render an impartial décision, which is incompatible with a right 
to delegate bis discretionary power." 

The, cqurt f urther found that Can Pon was born in the city of Seat- 
tle, in ; the state of Washington, in the year 1892, and the court was 
of the opinion that he was therefore by force of the fourteenth amend- 
ment to the Constitution of the United States a citizen and entitled 
to enjoy liberty in his own country. Upon the facts thus found, the 
court discharged Can Pon f rom custody. 

From the facts found by the District Court it appears that the Chi- 
nese inspector followed the rules of procédure prescribed by the Secre- 
tary of Commerce and Labor in investigating the claim of right as- 
serted by Can Pon to return to the United States, and that the procé- 
dure on appeal was in accordance with such rules. The claim is that 
thèse rules do not and cannot apply to a citizen of the United States, 
that they are arbitrary, unconstitutional, and void under the fifth 
amendment of the Constitution, in that they deprive a citizen of the 
United States of his rights, liberty, and property without due pro- 
cess of law. 

In my opinion, ail there is in this case is the question whether the 
method of procédure followed by the offieers was due process of law, 
With respect to the omission of testimony from the record on appeal 
to the Secretary of Commerce and Labor referred to in the opinion 
of the majority of the court, it is sufficient to say that this defect in 
the procédure was a lack of due process of law, and, by reason of 
that fact, the omission of the testimony became known only by the 
proceedings in court upon the pétition for a writ of habeas corpus. 
Without such proceeding this testimony might never hâve corne to 
the knowledge of the petitioner or his attorney. A citizen of the 
United States returning from a foreign country and claiming the right 
to corne into the United States as such citizen may never know under 
this procédure the testimony produced against him, may never hâve 
an opportunity to ineet it, or to cross-examine the witness who may 
testify against him. Is this due process of law? And whether it is 
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or not is a constitutional question. The question involved in this ap- 
peal is therefore, in niy opinion, a single constitutional question, the 
détermination of which, under the provisions of section 5 of the act 
of March 3, 1891, c. 517, 26 Stat. 826 (U. S. Comp. St. 1901, p. 549), 
establishing the Circuit Courts of Appeals, is vested in the Suprême 
Court of the United States. Craemer v. Washington State, 168 U. S. 
124, 127, 18 Sup. Ct. 1, 42 L. Ed. 407; Dimmick v. Tompkins, 194 
U. S. 540, 546, 24 Sup. Ct. 780, 48 L. Ed. 1110 ; Chin Yow v. United 
States, 208 U. S. 8, 10, 28 Sup. Ct. SOI, 52 L. Ed. 369. 
In my opinion, the appeal should be dismissed. 



In re TANG TUN et ux. 

In re GANG GONG. 

(Circuit Court of Appeals, Ninth Circuit. February 23, 1909.) 

No. 1,633. 

Habeas Corpus (5 23*)— Chinese Exclusion Acts— Review or Oedebs of Dk- 

POBTATION— JUBISDICTION OF COURTS. 

Where a person of Chinese descent asks admission to the United States 
opon the ground that ne is a native-born citizen thereof, and the lawfully 
designated executive offleers find that he Is not, such action should be 
treated by the courts as having been by a compétent tribunal, with due 
process of law, and as final and conclusive, In the absence of a showing 
that there was abuse of discrétion on the part of such executive offleers; 
and, unless such abuse of discrétion is shown, a court cannot entertain 
habeas corpus proeeedings baseôVsolely on the ground of applicant's al- 
légea cltizenship. 

[Ed. Note.^-For other cases, see Habeas Corpus, Dec Dig. § 23.*] 

Morrow, Circuit Judge, dlssents on the ground that the question involved 
In the case is a constitutional one, and the court was therefore without ju- 
rlsdietion of the appeal. 

Appeal from the District Court of the United States for the North- 
ern Division of the Western District of Washington. 
For opinion below, see 161 Fed. 618. 

The appellees, who are Chinese persons, were denied admission lnto the 
United States after investigation by the inspecter in charge at the port of Su- 
mas, in the state of Washington, and were by him orderéd returned to China, 
whenee they came. An appeal from the Inspector's décision was taken to the 
Secretary of Commerce and Labor, and by that offleer affirmed. While detaln- 
ed at Sumas in pursuance of the order of déportation, the appellees, through 
one Woo Gen, filed In the court below a pétition praying for a writ of habeas 
corpus, in which pétition it was, among other things, alleged that Tang ïun 
was born in the year 1879 at Seattle, in the then territory of Washington, of 
Chinese parents who then resided and were permanently domiciled in that city ; 
that in the year 1884 he departed, with his parents, for the empire of China, 
and remained there 15 years; that in 1897 he returned to the United States, 
and, after examination, was admitted thereto at the port of Port Townsend, 
state of Washington, by J. C. Saunders, then collecter of customs there ; that 
after being so admitted he entered the employment of the mercantile firm of 
Wah Chong Company, of the city of Seattle, and remained in such employment 
as a clerk and gênerai assistant until 1903, when he acquired an interest in 
that firm, which he has ever since retained and now owns ; that in September, 

'For other oases see same topic & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe! 
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1905, he again returned to China for the purpose of getting married, and dur- 
ing that visit was fn faet married, in accordance with the laws of China and 
the consular requirements of the United States, to the appellee Leung Kum 
Wui ; that in June, 1906, he again returned to the United States and sought 
eritry for himseif and wife at the port of Sumas, state of Washington, which 
application was refused by the inspecter ; that thereafter an appeai was prose- 
cuted froin the said order of rejection to the Secretary of Commerce and 
Labor, and such proceedings were had thereon that the said order was in ail 
things afflrmed, in conséquence of which the appellees were held by the said 
inspector at Sumas for déportation to China. 

The pétition for the writ further alleged, in effect: That the examination of 
the witnesses, designated by the petitioner as persons able to identify the 
appellee Tang Tun as a native-born citizen of the United States, was condueted 
by the inspector during his absence, "so as to prevent said witnesses from 
completely and accurately identifying your petitioner as the person who had 
been born and acquired a permanent résidence in the United States, and was 
further condueted by said inspector in such a manner as to prevent said wit- 
nesses from testifying as to the facts within their own knowledge, and said 
inspector failed and neglected to take in the proper manner, or at ail, the tes- 
timony of the witnesses designated by your petitioner. That said inspector in 
charge, in arriving at the conclusions expressed in said order rejecting the 
application for admission of your petitioners, used and gave credence to, and 
placed reliance upon, testimony of witnesses who were not sworn before giving 
testimony. That said inspector in charge, in order to reach the conclusion that 
your petitioners were not entitled to entry, had recourse to and made use of 
secret documents, papers, and files which were not made a part of the record 
when submitted to the applicants for their examination, or te their counsel, 
and which were not, and could not be, made a part of the record sent up on ap- 
peai to the Secretary of Commerce and- Labor, but after being used by said in- 
spector as aforesaid were secreted by him so as to prevent the fact of their 
illégal use being brought to the attention of the Secretary of Commerce and 
Labor on appeai. That, in conducting the inquiry into the status of thèse ap- 
plicants, said inspector abused the discrétion reposed in him by the laws of 
Congress and the régulations of the Department of Commerce and Labor, in 
that he refused to take in proper or légal manner, or at ail, testimony of wit- 
nesses designated by thèse applicants, and in secretly making use of papers 
and documents outside the record, and disconnected therewith, and which were 
fletitious and false, and known to be such by said inspector at the time he had 
recourse to them. That for the purpose of influencing and prejudicing the 
mind of the Secretary of Commerce and Labor, and seeuring an afïirmance of 
the order of rejection, said inspector in charge, Edsell, after the transmission 
of the record on appeai, privately communicated with him the substance of the 
unsworn testimony used by him as aforesaid, and the documents, papers, and 
records hereinabove referred to, and by reason of such communication the 
said Secretary afflrmed the order rejecting the application of Tang Tun and 
Leung Kum Wui for admission, and thereby abused the discrétion and au- 
thority vested in him by law and the régulations of his department. That 
there are a number of well-known and reputabie people in the city of Seattle 
who are well acquainted with the applieant, Tang Tun, and with the fact that 
he is a native-born citizen of the United States, and who, if they had been giv- 
en an opportunity, would so testify, and on a further, fair, and impartial hear- 
ïng by the inspector in charge would testify not only that said applieant was 
born in this country of parents then permanent! y domiciied hère, but also that 
he was engaged in the city of Seattle for a number of years in mercantile pur- 
suits, and while so engaged, acquired an interest in the mercantile flrm of Watt 
Chong Company." 

The court below awarded a writ of habeas corpus, and the matter, subse- 
quently coming on for hearing before the court, was submitted upon this writ- 
ten stipulation of the respective parties: 

"That the record herewith submitted, to wit: The record in the appeai case 
of Tang Tun and Leung Kum Wui, from the files of the Bureau of Immigra- 
tion and Naturalization of the Department of Commerce and Labor of the 
United States, certified to be such by F. P. Sargent, Commissioner General of 
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Immigration, together with exhibits numbered 1 aiid 2, ?, 4, 5, 6, none of 
which were shown to applicant or his counsel and haVe never been exhibited 
to applicant or counsel. and the identification papers of the alleged wife, Leung 
Kum Wui, and the papers setting forth the marriage of the two applicants, is 
the original record of the hearing upon the application of the said Tang Tun 
and Leung Kum AVui to enter the United States as a native-born citizen and 
wife, and the appeal thereon ; that attached to said papers is a copy of a tele- 
gram from the Department of Commerce and Labor at Washington, D. C, to 
the immigration service at Sunias, "VVash., dismissing said appeal, and a let- 
ter corroborating said telegram ; also a letter from H. Edsell, said inspector, 
stating that nothing other than the said telegram and letter corroborating same 
was received from the said Department of Commerce and Labor at Washing- 
ton, D. C., relative to the dismissal of said appeal ; that said record filed here- 
with, with the said copy of telegram and letters, shows every fact which the 
parties hereto deem necessary to présent to the above-entitled court in the con- 
sidération by the said court of the allégations of the abuse of discrétion; that 
the said parties hereto rely wholly upon said record and said telegram and let- 
ters referred to for the purposes of détermination by the court of the question 
of abuse of discrétion as alleged in said application for a writ of habeas cor- 
pus aforesaid, and the order of référence in this case to the United States Com- 
missioner A.' C. Bowman is hereby modifled in accordance with this stipulation. 

"It is furthèr stipulated and agreed that should the above-entitled court, 
after exàmining the record filed herewith, find tliat there has been no abuse 
of discrétion, as set forth in the pétition for a writ of habeas corpus in the 
above-entitled case, that the said writ issued thereiu shall be dismissed ; should 
the above-entitled court find abuse of discrétion as alleged, then testimony in 
the said case shall be taken as provided for in the gênerai order of référence." 

Thè court below by its judgment djscharged the appellees from custody, 
from which judgment the présent appeal cornes. 

Elmer E. Todd, U. S. Atty., and Charles T. Hutson, Asst. U. S. 
Atty., for appellant. 

Kerr & McCord and J. C. Whitlock, for appellees. 

; Before GILBERT, ROSS, and MORROW, Circuit Judges. 

ROSS, Circuit Judge (after stating the facts as above). In the 
case of the United States v. Ju Toy, 198 U. S. 253, 25 Sup. Ct. 644, 
49 L,. Ed. 1040, it was adjudged by the Suprême Court that under the 
Chinese exclusion and the immigration laws, where a person of Chi- 
nese descent asks admission to the United States upon the ground 
that he is a native-born citizen thereof, and the lawfully designated 
executive officers find that he is not, such action should be treated by 
the courts as having been made by a compétent tribunal, with due 
process of law, and as final and conclusive, in the absence of a show- 
ing that there was abuse of discrétion on the part of such executive 
officers ; and that in habeas corpus proceedings commenced thereafter, 
and based solely on the ground of the applicant's alleged citizenship, 
the court should dismiss the writ, and not direct new and further évi- 
dence as to the question of citizenship. 

In the subséquent case of Chin Yow y. United States, 208 U. S. 8, 
28 Sup. Ct. 201, 52 L. Ed. 369, the same court held, as we understand 
its opinion, that where such a person is given only. a semblance of a 
hearing by the executive officers, and is by them arbitrarily denied an 
«pportunity to prove his fight to enter the country, a court should, by 
writ of habeas corpus, take jurisdiction of the case, in which event 
the first question to be determined is, whether the petitioner has in 
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fact been denied by the executive officers a fair opportunity to présent 
his case; if not, the court can proceed no further. The Suprême 
Court, in the Chin Yow Case above referred to, further decided that 
the circumstance that the hearing before the executive officers may 
hâve been summary is of no conséquence ; that a déniai of due process 
of law cannot be established by merely proving that the décision on the 
hearing that was had before such officers was wrong, and that juris- 
diction in the courts can "not be established simply by proving that 
the Commissioner and the Department of Commerce and L,abor did not 
accept certain sworn statements as true, even though no contrary or 
impeaching testimony was adduced." 

Bearing in mind thèse rules of law by which we are, of course, con- 
trolled, we are to consider the statement embodied in the stipulation 
upon which the présent case was submitted. That statement shows that 
Tang Tun was examined and testified at great length before the in- 
specter at Sumas on the 23d of Tune, 1906; that he was re-examined 
and testified at length before the inspecter on the 27th of the same 
month; that on Juiy 2, 1906, two witnesses — S. F. Coombs and Wil- 
liam B. Thompson — were called, sworn, and testified on behalf of the 
applicant, Tang Tun; that on July 5, 1906, the applicant for admission 
as a native-born citizen was further examined by the inspecter, when 
he was questioned, and answered as follows : 

"Q. Tang Tun, can you explain to me vvhy the records at Port Townsend 
sliould show that you were rejected in May, 1897, when you claim that you 
were admitted in April, 1897? A. I was examined, and Saunders admitted 
me, but I don't know how he put it on the paper. I don't see now there could 
be two papers with his signature on, the one admitted and the other rejected. 
Q. Mr. Coombs and Mr. Thompson hâve been examined in your case, and their 
testimony is not satisfactory. Can you furnish any additioual testimony as 
to your nativity? A. I was too smal!, and on! y my mother knows it. Q. Don't 
you know anybody in the United States besides Mr. Coombs and Mr. Thomp- 
son who knows the tacts conceruing your birth? A. Do you want Chinese or 
white people? Q. I wculd prêter whtte people. A. I was too smal], and don't 
know anybody. I might hâve known some one, but now it has been so long 
that I don't reinember them now. Q. You told me that you believed you once 
had a sister. Was that sister boni before you or at'ter you? A. She was 
younger. (After a pause) I don't know how it cornes, but I think she was older 
than me. She was boni before I was, but I ara not sure. Q. How long did she 
Hveï A. 1 don't know. Some one told me, but I don't know myself. Q. Who 
told you ? A. I f orget." 

It appears that the inspector then rejected the application of Tang 
Tun, as well as that of his wife, since her claim rested entirely upon 
that of the husband, in this order : 

"The applicant presented at the time of his arrivai at this port an identifica- 
tion paper setting forth that he had been admitted at Port Townsend, Washing- 
ton, on April 20, 1897, as a native-born citizen of the United States. Ile subse- 
quently secured froin Chin Quong, the manager of the Wah Chong Co., of 
Seattle, Washington, a copy of the identification papers on which the said ad- 
mission was alleged to hâve been granted — the said copy bearing the follow- 
ing indorsement over the alleged signature of J. C. Saunders, collecter: 'Ar- 
rived at Tacoma, Washington, April lOth, '97, on Str. "Tacoma," from China, 
and admitted April 20/97.' The applicant at flrst stated that this indorsement 
had been placed on his paper at the time of his admission, Collecter Saunders 
having written it in his présence and handed the paper back to him. He after- 
wards testified, however, that he was mistaken in that statement, having re- 
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called that he did not get the said indorsed paper until some tirae after his 
admission, when it was secured for him and given to him in the Wah Chong 
Store by Chin Quong, the manager of the said store, who had arrangea for his 
coming to the United States. 

"The records of the Port Townsend office contaln the original of the indorsed 
paper secnred by the applicant from the Wah Chong store, and such original 
bears the following indorsement: 'Rejected May 25/97, J. C. Saunders, Col- 
lecter.' This indorsement is supported by the other records of the Port Town- 
send office under case No. 12,343. 

"It is a matter of record that another Chinaman and alleged native-born 
citizen of the United States who was rejected at the saine time by the Port 
Townsend office, having arrived on the same ship with the applicant herein, 
Was subsequently found in the store of the Wah Chong Co., was arrested, and 
after due hearing of his case before the courts was orderéd deported to China, 
and was so deported. Further, it is a matter of record that a mimber of other 
Chinese were arrested at the same time as the deported Chinaman above 
mentioned, ail having been found in the Wah Chong store, and ail having been 
in possession of 'native-born citizen' papers bearing the alleged indorsement of 
Collector JÏ C. Saunders. Each was given due hearing before the proper 
courts, and each was deported to China by order of the court on a finding that 
the records of the Port Townsend office did not show the landing claimed. 

"With a désire to treat the appiicant justly, he has been given an opportuni- 
ty to prove his claim of nativity, but nas failed to furnish évidence which un- 
der the circumstances would justify his admission as a citizen of the United 
States. 

"There appears in his application intimation that the applicant mlght make 
a claim that he had beeïi a domiciled merchant in the United States. Iïis own 
testimony as to his occupation prior to departure shows that during the three 
years immediately preceding his departure he was engaged chiefly as the 
driver of a wagon betweenthe Wah Chong gardens and the wholesale houses 
iOf Seattle, delivering vegetables and making his home at the gardens. 

"The applicant is therefore denied admission on the grounds: 

"First. That his status has already been adjudicated by officers duly charg- 
ea with the enforcement of the Chinese exclusion laws. 

"Second. Though given an opportunity to show that injustice may hâve been 
clone by the former finding in his case, the applicant has failed to furnish any 
évidence to support such a conclusion. 

"Third. The applicant has not fnrnished sufficient évidence of any status by 
which he is entitled to admission to the .United States. H. Edsell, 

"Chinese Inspecter in Charge." 

On the same day the inspector notified Tun in writing of the déniai 
of his application, saying in his letter : 

"This. décision is not final. If you désire to avail yourself of the right of ap- 
peal to the Honorable Secretary of Commerce & Labor at Washington, through 
an attorney or responsible représentative, you may communicate with such 
représentative, or your friends, either by letters or telegrams sent through 
this office, but your written notice of appeal must be filed within two days. 
ïour signature ùnd acknowledgment of the foregoing is requested." 

Within the two days, to wit, July 7th, Tun, through an attorney, 
took an appeal to the Department at Washington from the décision 
refusing him admittance to' the United States. The subséquent pro- 
ceedings .upon thç appeal,, disclosed by the record, are too voluminous 
to set forth in an opinion,' but they show that on July 9th the attorney 
for Tun asked of and obtained from the inspector additional time, 
extending to July 20th, in which to take additional testimony in be- 
half of the applicant, and, making in his letter this further request: 

"That you send me an affidavit made in 1897, on which Tang Tun was ad-^ 
mitted into the United States, by J. C. Saunders, Collector of Customs, at 



IN EE TANG TUN. 493 

Port Townsend, Washington. It Is absolutely necessary that I hâve that paper 
in order to intelligently présent the facts of the case on the part of Tang Tun. 
I do not understand that that affidavit belongs to your files in the case, but 
in the event I am in error, will return the same to you soon as testimony is 
taken." 

This last-mentioned letter was preceded by one from the inspector 
to the applicant's attorney, in which the inspector said : 

"With référence to our téléphonie conversation on July 6, 1906, wherein you 
served upon me a verbal notice of appeal in the cases of Tang Tun and Leung 
Kum AVui, alleged native-born citizen of Seattle, and wife, respectively, I beg 
to call your attention to the fact that the written notice which you proniised to 
forward me on Saturday has not yet arrived, nor hâve I received any formai 
written request for the additional time which you stated was necessary for the 
proper présentation of your clients' cases. I désire to give you every opportuni- 
ty to prove the merit of the cases you represent, but must insist that the 
routine requirernents be observed, as otherwise the records would go to the 
Department in an incomplète condition. Kindly forward at once the formai 
notice and request referred to." 

On July llth the inspector at Sumas wrote to the applicant's attor- 
ney this letter: 
"J. C. Whitlock, Attorney at Law, Seattle, Washington. 

"Sir: In compliance with your request over long distance téléphone of yes- 
terday morning, I am forwarding to Inspector in Charge Estell, Seattle, the 
paper on which your client Tang Tun is alleged to hâve been landed at Port 
Townsend, Washington, in April, 1897, as a native-born citizen. This action 
is taken in order that you may exhibit the said paper to a witness in bebalf 
of your client, but you will not be perruitted tb remove the said paper from 
the custody of the offleers of this Service. 

"In preparing your aiRdavits and other documents incident to prosecution of 
this appeal, I will appreciate it if you will submit them in duplicate so that 
one copy may remain on file in this office and the other be forwarded to the 
Secretary of Commerce and Labor. 

"On the strength of your assurance in our téléphonie conversation of yes- 
terday morning that you would need until July 20th to complète the showing 
you désire to make in behalf of your clients, I hâve granted you until that 
date to perfect your appeals." 

And on the same day the inspector at Sumas wrote to the inspector 
at Seattle this letter : 

"W. B. Estell, Inspector in Charge, Seattle, Washington. 

"Sir: I beg to inclose herewith the paper on which Tang Tun, now an ap- 
pellant at this port from my décision denying him admission to the United 
States as a native-born citizen of the United States, is alleged to hâve been 
admitted to the United States at Port Townsend in April, 1897. This paper is 
forwarded to your office at the request of the applicant's attorney and on his 
statement that he desired to exhibit it to a witness in order that the said wit- 
ness could identify it in sonie manner. I hâve advised the said attorney — J. 
G. Whitlock — that he would not be permitted to remove the said paper from 
the custody of offleers of this Service, but that he would be permitted to see 
the paper in your présence and to exhibit it to his witness. 

"The witness he spoke of over the long-distance téléphone yesterday morning 
was one Walter Bowen, who, I believe, was at one time employed in the office 
of Collector J. C. Saunders in the eapacity of chief clerk, spécial deputy collect- 
or, or some similar position. I anticipate, therefore, that it is the attorney's 
intention to try by Mr. Bowen to establish the genuineness of Mr. Saunders' sig- 
nature. If on receipt of Mr. Bowen's testimony or affidavit, I find that my ex- 
pectation is realized, I will return the papers to you for examination of Mr. 
Bowen as to the signature of Mr. Saunders on certain other documents in iny 
possession. 
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. "In this connection I beg to acknowledge receipt of your letter of July 9, 
1906; No. 2109, a'dvïsing me that you are endeavoring to locate the affidavit of 
some white witness as to Attorney whitlock's connection with alleged 'Saund- 
ers' papers. I am glad that you are rnaking careful search, as I believe the 
said affidavit will prove a valuable exhibit in the government's case." 

Additional testimony having been introduced on behalf of the ap- 
plicant by C. W. Chamberlain, Walter Bowen, S. A. Brinker, J. C. 
Whitlook, Chin Quong, Robert Fitzhenry, and Walter Burritt, within 
a further extension of time allowed by the inspection officers, and the 
whole case, including the additional testimony so taken on behalf of 
the applicants, together with exhibits numbered 1, 2, 3, 4, 5 and 6, 
referred to in the aforesàid stipulation of the parties, finally and in 
due course reached the Department of Commerce and Labor, and 
was there argued in writing on behalf of the respective parties. In 
the argument on behalf of the inspecter, exhibits 1, 2, 3, 4, 5, and 6 
are thus described : 

Exhibit 1 contained a photograph of Tang Tun, indorsed across 
the face thereof, "Arrived at Tacoma, Washington, Api. 10, '97, on 
steamer 'Tacoma' from China and admitted Api. 20, '9.7. J. C. Saun- 
ders, Collector." 

Exhibit ■ 2 were the original identification papers from the Port 
Townsend records presented by Tang Tun at the time of his applica- 
tion for admission in 1897, the same being numbered 12,345, and are 
the original copy of Exhibit 1, the photograph thereon being made 
from the same négative, but the indorsement across the face is, "Re- 
jected May 25, '97. J. C. Saunders, Collector." 

Exhibit 3 is a typewritten list from the Port Townsend records of 
the Chinese who arrived on the steamer Tacoma April 10, 1897, the 
said list having been prepared according to the custom prevailing in the 
office of Collector Saunders for the purpose of making memoranda as 
to the examination and disposition of each case, as it was considered 
by the collector on the ship, on the last page of which list appears, 
"Tang Tung — son Quong Lee, born, Seattle, rejected." 

Exhibit 4 contains the papers of Ah Toye, a Chinese fellow passen- 
ger with Tang Tun on the steamer Tacoma, which arrived at Port 
Townsend April 10, 1897. He was rejected on May 20, 1897, and 
on June 19, 1902, was admitted, one of his witnesses being Mr. S. F. 
Coombs, also a witness in the case of Tang Tun. 

Exhibit . 5 is composed of the papers in the matter of Gin Goon, 
another fellow passenger of Tang Tun on the steamer, Tacoma, ar- 
riving at Port Townsend April 10, 1897, and also rejected May 20, 
1897. This exhibit also shows that Gin Goon was subsequently and 
in July, 1903, admitted upon a paper bearing an indorsement similar 
to that disclosed by Exhibit 1, showing the admission of Gin Goon at 
the time the records show him to hâve been rejected. 

Exhibit 6 contains the papers in the case of Teft Mun, still another 
fellow passenger of the appellee Tang Tun on the steamer Tacoma, 
arriving Aprjl 10, 1897.' He also was rejected on the same day on 
which the appellee's rejection is dated, May 25, 1897 ; nevertheless, 
on February 22, 1905, he was arrested on the premises of the Wah 
Chong Company, in Seattle, and presented to the officers a paper bear- 
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ing the alleged signature of J. C. Saunders, purporting to show his 
admission in April, 1897. 

The foregoing descriptions of Exhibits 1, 2, 3, 4, 5, and 6 are but 
the statements of their contents in the argument of the inspecter, filed 
with the gecretary of Commerce and Labor. 

In the brief of the attorney for the applicants filed with the Secre- 
tary of Commerce and Labor, we find the following : 

"We find that the inspecter in charge at Sumas fourni it necessary, after de- 
livering what might be termed a lecture to the appellant, apparently to justify 
himself for this order of rejection, proceeded to set out spécifie reasons there- 
for. The first of thèse reasons. naniely, that the status of appellant had al- 
ready been adjudieated by officiais duly charged with the enforcement of the 
Chinese exclusion lavv, is rather hard to understand ; what ne means by it is 
rather hard to say. In the examination of Mr. Bowen, who was spécial deputy 
collecter at the port of Port ïownsend, under Mr. Saunders, we find the fol- 
lowing: 

" 'Q. I will show you a paper, and will ask you if that is his signature — Col- 
lecter Saunders' — upon whieh ïang Tun claims he was admitted by Collecter 
Saunders in the year 1897, and will ask you if the signature across the face of 
it is that of Collecter Saunders? A. I don't think there is any doubt about 
that. Q. Can you say positively that it is his signature? A. Yes, I would 
swear to it.' 

"The paper referred to is that presented by Tang Tun, and upon which he 
claims to hâve been admitted to the United States by J. C. Saunders, Collecter 
of Customs, in 1897. (This paper shows arrivai at Tacoma on April 10, 1897, 
admitted April 20, 1897). 

"There is another paper, however, in the case, which purports to show that 
the appellant herein arrived, admittedly, some time in the early part of the 
month of April, 1897, and was deported May 25, 1897. The testimony of Mr. 
Bowen clearly shows that there was no détention house for the keeping of 
Chinese, in the district of Puget Sound, at that time ; that Collecter Saunders 
used to board the steamers when they arrived at Port Townsend, and jouruey 
to Tacoma to the headquarters of the corporation (the N. P. Ry.) at Tacoma, 
which was the only Oriental line operating directly out of the Puget Sound 
ports in those days. There being a substantial conflict in the records, we hâve 
taken the testimony of Mr. Bowen to endeavor to clear up the discrepancies in 
thèse particulars, as he was connected with the Port Townsend office at that 
time. 

"Summing up the entire évidence adduced in this case it would seem to 
an unbiased mind, ail immaterial issues being elinrinated, that Tang Tun has 
assumed the burdeu of proof in this case, and that the testimony in this case 
fairly preponderates on the side of the appellant; this being the case, he is 
eertainly éntitled to admission as a native-born American citizen. The appar- 
ent reason of Inspecter Edsell's rejection of this appellant, and the cause of 
his makirig his gênerai and spécial findings of fact, is the fact, though the of- 
ficer is unconscious of it, that his mind seems to be poisoned with an animus 
directed at Chin Quong, manager of the Wab Chong Co. We do not deny that 
the testimony giveu by appellant, and that given by Chin Quong, differs slight- 
ly in some particulars, still, Honorable Seeretary, you will agrée with us when 
we say that oftentimes witnesses who are entirely honest in their statements 
inake numerous errors as to what occurred at a certain time and place severat 
years removed, and matters which at the time of their occurrence were not 
considered particularly significant. The inspecter in charge at Sumas, on the 
contrary, seems to hold the contra view, thinking it is necessary for thèse wit- 
nesses to corroborate each other in every small détail. It would seem to any 
person who is familiar with the practical methods employed in the enforce- 
ment of the Chinese exclusion law hère, that owing to the fact that Seattle 
lias a very small Chinatown, Tang Tun, if he had made a surreptitious entry 
into the United States, would hâve fallen in the hands of the ever vigilant 
inspectera, and been promptly deported. On the contrary, it appears from 
the record and the testimony that Tang Tun landed hère in April, 1897, and 
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remained hère domîclled In the city of Seattle ail of the time up to the month 
of Septeniber or Oetober, 1905, when he lef t the United States of his own voli- 
tion for a visit to the empire of China. 

"Affcer looking this case over thoroughly, and considering it froin ail stand- 
points, it is perfectly plain that the more likely side of the testimony is that 
given by the appellant and his witnesses. ,It therefore follows that error prej- 
udicial to the rights of this appellant has been committed, and that the order 
of rejêction and déportation made and entëred in this case July 5, 1906, be re- 
versed, vacated, and held for naught, and thaï Tang Tùh be permitted to enter 
the United States, and again enjoy the inestimable héritage which is the right 
of every freeborn American. 

"I wish now, very briefly, to consider the case of Leung Kum Wui, wife of 
appellant herein. I realize of course at the outset that this appeal will be 
predicated entirely upon the butcome of the appeal of Tang Tun, her husband, 
as she has no rights which do not corne from him, and I claim none for her." 

We havë made the foregoing références to the proceedings before 
the executive offîcers in order to show that the hearing before them 
was neither summary nor arbitrary, and that, so far from being a mère 
semblance of a hearing, it was a protracted one, based on repeated 
extensions of time requestëd by the applicants, and. on a very, considér- 
able quantity of évidence introduced by each side to the controversy. 
Under such circumstances we do not understand, in view of the law 
as declared by the Suprême Court in thé cases hereinbefore referred 
to, that any court is authorized to review the action of the Department 
of Commerce and L,abor in the matter of admitting, orweighing évi- 
dence, or to consider whether the conclusions drawn by its officers 
were right or wrong. .■„''.'■. 

The judgment of the court below is reversed and the case remanded, 
wîth directions to dismiss the proceedings. 

MORROW, Circuit Judge (dissenting). In my opinion the question 
in this case'is a constitutional question; and for the reason stated in 
the case of In re Can Pon (No. 1,625) 168 Fed. 479, 1 think the appeal 
should be dismissed. 



MOOEE et al. v. SECUKITY TRUST & LIFE INS. CO. 
(Circuit Court of Appeals, Eighth Circuit March 23, 1909.) 

No. 2,703. 

1. Insurauce (i 85*)— Coîîtbact of Agency Not Broken by Reinsurance and 
Abandonment of Business. 

A contract by a life insurance company, whereby it turns over its prop- 
erty and business to a rival company and incapacitates itself to continue 
its insurance business, is not a breach of a contract of appointment of 
agents which contains no agreement fixing the time such appointment 
shall continue. 

[Ed. Note.— -For other cases, see Insurance, Dec, Dig. § 85.*] 

2. Insurance (§ 85*)— Contracte, with Agents fob Commissions on Future 
Renewal Premiums Not Broken by Reinsurance and Abandonment of 
Business. 

A contract by a life insurance company whereby, at or after the lawful 
conclusion of the term of the agency, it turns over to a rival company ail 
its business and property and disables itself from collecting future re- 

*For other caees see sanie topic & S numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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newal premiums, does not constitute an anticipatory breach of an agree- 
ment with its agents that after the termination of the agency eommis- 
Bioiis will be paid them on such premiums as colleçted by the company, 
which will sustain an action for the présent worth of the commissions be- 
fore the renewal premiums hâve become due or been colleçted. 
[FJd. Note.r— For other cases, see Insurance, Dca Dig. § 85.*] 

8. Principal and Agent (§ 33*) — Agency Presumed to be at Will Unless 
Otherwise Stipulated. 

The gênerai rule is that a principal may revoke and an agent may re- 
nounce the appointment of the latter, in the absence of an agreement that 
it ■shall continue for a spécifie term. 

[Bd. Note. — For other cases, see Principal and Agent, Cent. Dig. § 54 ; 
Dec. Dig. § 33.*] 

4. Insitràncb (§ 85*) — Contracts of Agenct— Right of Company to Tebmi- 

nate Its Business Impliedly Resebved in. 

The right of an insurance company to manage its business, to détermine 
the term of its continuance, whether or not, and when, if at ail, it will 
reinsure its risks, turn ovér its business to another company, and cease to 
carry it on, is vital to its existence, sueeess, and the due exercise of its 
corporate power, and it is impliedly reserved in contracts of agency which 
contiiin no agreements to the contrary. 

The exercise of this right and the conséquent termination of the agency 
is no breach of a contract of agency which contains no agreement for- 
bidding or liniiting the exercise of this right. 

[Ed. Note.; — For other cases, see Insurance, Dec. Dig. § 85.*] 

5. Insurance (§ 85*)— Presumption of Réservation Superiob to Implication 

fbom Spécification of Causes of Termination. 

The presumption of the réservation of this right is superior to the Im- 
plication from the existence of clauses in an agency contract, unnecessary 
if the agency is at will, specifying causes for its termination. 

[Ed. Note.— For other cases, see Insurance, Dec. Dig. § 85.*] 

fi. Contracts (§ :329*) — Anticipatoby Breach— Inapplicable to Agreements 
to I'ay Money Executed by tue Parties of One Part. 

The rule that where "one pnrty to an agreement disables hirnself from 
its performance, or gives notice that he will not fulflll it, the other may 
maintain an action for damages for the anticipatory breach before the 
time of performance arrives, applies to mutually executory contracts. 

It does not govern actions on honds, notes, or upon contracts for the 
payment of money at times specified, which are completely executed by 
the parties of one part. 

rrcd. Note.— For other cases, see Contracts, Cent. Dig. S 1511; Dec. Dig. 
I 329.*] 

Van Devanter, Circuit Judge, dissenting in part. 
(Syllabus by the Court.) 

In Error to the Circuit Court of the United States for the District 
of Kansas. 

Robert Stone (Troutman & Stone and D. R. Hite, on the brief), 
for plaintiffs in error. 

Frank Ewing, for défendant in error. 

Before SANBORN and VAN DEVANTER, Circuit Judges, and 
W. H. MUNGER, District Judge. 

SANBORN, Circuit Judge. Is an agreement by a life insurance 
company, whereby it turns over ail its business and assets to a rival 
company and incapacitates itself to continue its insurance business, 

•For other cases see same topte & § numeee in Dec. & Am. Blés. 1907 to date, & Rep'r Indexe» 
168 F.— 32 
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a breach l of à contract of appointmerit ;ôf agents which contaîns no 
stipulation .fixing the time the appointment shall continue? Does a 
contractrbya life insurance company whereby, at or after the lawful 
conclusion of the terni of the agenCy, it turns over tO a rival company 
ail its business and assets and disàbles itself f rom collecting future re- 
newal premiums upon its policies, constitute an anticipatory breach of 
an agreement with its agents that after the terminâtion of their agency 
commissions, will be .paid on such future premiums as collected by the 
company, which wiil sustain an action for the présent worth of the 
future commissions before the .renewal premiums hâve become due 
or been collected? Thèse are the questions whicli are presented in 
this case by a demurrer to the complaint, which the court below sus- 
tained. , The contract between the défendant insurance company and 
its agents, the plaintifïs, was in writing, and it took effect on May 15, 
1904. - By the terms of that agreement the insurance company ap- 
pointed the plaintiffs its agents in the State of Kànsas and promised 
to pay them certain commissions dur ing the continuance of their 
agency, and that after the terminâtion of the contract a commission 
of 7^ per cent, would be paid to them on renewal premiums upon 
the insurance which they obtained as thèse premiums were collected 
by the company. The contract provided that the agreement of agency, 
with the exception of the stipulation that the commission on the 
future renewal premiums should be paid after its terminâtion, should 
cease if the authority of the company to operate in Kansas terminated, 
if the agents withheld funds, policies, or receipts of the company 30 
days after they should hâve been transmitted to it, or 30 days after 
they were demanded by the company, and if either party for just and 
reasonable cause gave 30 days' notice of its terminâtion. It contâined 
no Stipulation that the insurance company would continue the appoint- 
ment of the agents, or that the plaintiffs would continue to serve as 
agents, for any length of time. There was an agreement in it that the 
agents should pay ail the expenses of conducting the business trans- 
acted under the terms of the contract. In September, 1906, the de- 
fendant made a contract with the Pittsburg Life & Trust Company 
whereby it turned over to that company ail its business and property 
and disabled itself f rom continuing in the business of life insurance 
and from collecting the future renewal premiums upon insurance se- 
cured by the plaintiffs, which insurance amounted to more than 
$1,000,000, arid it notified the plaintiffs of this fact and that the con- 
tract of agency was terminated. The présent worth of the plaintiffs' 
commission on the future renewal premiums upon this insurance was 
$18,792.60, and they had expended $8,370 in the promotion of the dé- 
fendants business during the agency in reliance upon reimbursement 
from its continuance. Upon thèse alleged facts the plaintiffs demand 
judgment for $27,162.96. \. , 

It is a gênerai and indisputable rule of law that the principal may 
revoke and the agent may renounce the latter's appointmerit at will 
and; at any time, withoutcommitting any breach of thé Contract of 
agency and without incurring any liability for damages. There are 
exceptions tç,, tj^:. ^Wl*» ■ ^S-.;<SÇfe0r'Ç/ ■ 't'iS- -&S^i.---?*C < miï-Çd- ** tx Uiterést, not 
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in the fruits or profits of the thing, but in the thing itself which is 
the subject-matter of the agency. Hunt v. Rousmanier, 8 Wheat. 
175, 203, 5 L. Ed. 589. But the agents acquired no such interest in 
this case, and it is useless to consider or discuss this or other excep- 
tions that are equally inapplicable. In view of the gênerai rule, which 
has been stated, parties who intend that their contracts of agency shall 
exist for defïnite times embody in their contracts express provisions 
that they shall continue for specified terms, and the absence of such a 
provision in a contract of agency raises a strong presumption that it 
was an agency at will. 

Counsel argue that the provisions of this_ contract that it should 
terminate (1) 30 days after the agents failed to transmit due or de- 
manded funds, policies, or receipts, (2) when the authority of the 
company to operate in Kansas should terminate, and (3) for just and 
reasonable cause on 30 days' notice, show that the parties intended to 
agrée, and, therefore, did contract by implication, that the contract of 
agency should be permanent. There is persuasive force in this con- 
tention; but there are other considérations not less convincing. The 
basic rule for the ascertainment of the true meaning of a contract is 
to examine ail its terms in the light of the situation of the parties when 
it was made, and to deduce from them the true intention of those who 
signed it. This agreement contained stipulations that the agents "shall 
dévote their time and best énergies to the service of said company," 
and "pay ail the expenses of conducting the business transacted undef 
the terms of this contract," but no provision that they shall continue 
to do so during the term of their natural lives or during any other 
specified time. Did the plaintiffs intend by that contract to undertake 
through health and sickness, through profitable and unprofitable busi- 
ness, through fortune and misfortune, to pay the expenses of and to 
dévote ail their time and énergies to the insurance business of the 
défendant in Kansas during the term of their natural lives and to 
subject themselves to damages for a failure to do so? The question 
is susceptible of but one rational answer. They must hâve intended 
to reserve their right, at their own free will and without liability for 
damages, to renounce this agency whenever the unprofitableness of 
its business, the superior inducements of other business, or occupation 
or location, or the health or comfort of themselves or their families, 
should convince them that it was either their duty, their interest, 
or their pleasure so to do; and if they had renounced the agency at 
any time for any of thèse reasons no court could hâve sustained a 
judgment against them for a breach of their contract. Their right 
thus to renounce was impliedly reserved to them in the contract, and 
the défendant took the chances of their exercise of it when it made 
the agreement without any stipulation that they should serve it for a 
defïnite time. 

The défendant was a corporation empowered by the state to conduct 
the business of life insurance. It was and is common knowledge, of 
"which the parties to this contract could not hâve been ignorant, that 
more than 60 per cent, of the companies that embark in that business 
fail to find it profitable and in a few years either reinsure their risks 
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and turn over theîr business to some other company, or become in- 
scrivent and abandon their attempt to insure the lives of their policy 
holders. The right to détermine what risks it should accept and what 
it should reject, what rates it shouLd charge, in what states it should 
conduct its business, and in what it should not, how long it should 
continue to insure lives, in view of its présent and probable success 
or failure, and whether it should continue an unprofitable business to 
the ultimate loss of itself and its policy holders, or reinsure its risks 
in some other company and prevent greater loss, ànd generally to 
détermine and carry into effect the business policy of the company, 
was vital to the due exercise of its corporate powers, to its continued 
existence, and to its success. Did the company, in view of this fact, 
intend by this agreement to deprive itself of this right, or to sub- 
ject its exercise of it to an agreement to accept such applications for 
insurance as the plaintifïs direct ed, for the right to direct the accept- 
ance of any is the right to direct the acceptahce of ail, to conduct such 
business in Kansas as the agents demanded, and to continue so to do, 
and to continue to carry on its gênerai business ôf : life insurance, 
whether profitable or unprofitable, during théentire term of the lives 
of the défendants, or during any other spécifie time? The true ân- 
swër doës not seem to'be ddubtful. It is obvious, from the nature of 
the company and thè surrounding facts, that it intended to reserve 
to itself the right at its pwn free will to détermine what applications 
for insurance it should accept and what it should reject, in what states 
and on what terms it should conduct its insurance business, what 
premiùms it should charge, how long it should carry on its gênerai 
business, whether or not, and when, if at ail, it should turn over its 
business to another company, reinsure its risks, and cease to do an in- 
surance business, free from ail liability to its agents for damages for 
so doing. This right and its free exercise were as essential to the due 
exercise of the corporate powers of the défendant as the right of the 
plaintifïs to be free from lifelong service to it was to their comfort and 
prosperity, and nothing less than a clear and unequivocal agreement to 
surrender this right or limit its exercise could convince of such an 
intention. There was no such agreement. The implication invoked 
that the contract was not terminable at will, because it contained claus- 
es, unnecessary if it was so terminable, specifying causes for its ter- 
mination, is too feeble to withstand the compelling force of the pre- 
sumption that the plaintifïs could not hâve intended to surrender con- 
trol of their own business and services for life, and, the défendant could 
not hâve intended to surrender its right or to limit the exercise of its 
right to manage, control, continue, or terminate its business of in- 
surance at will. The existence of this right in the défendant and its 
free and côntinuous exercise were implied in this contract of agency, 
and the plaintiffs took the chances of its exercise when they signed the 
agreement and entered upon their service under it. Willcox & Gîbbs 
Sewing Machine Co. v. Ewing, 141 U. S. 627, 636, 637, 12 Sup. Ct. 
94, 35 -U Ed. 882; In re : Englislr & Scottish Marine Ins. Ox, 5 Ch. 
App.737; Péilet v. ' Mahufacturers' & Merchahts' Ins. Co., 104 Fed. 
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502, 509, 511, 43 C. C. A. 669, 676, 678; Stier v. Impérial Life Ins. - 

Co. (C. C.) 58 Fed. 843, 845, 846. 

Moreover, the cause of the termination of this contract fell within 
two of the causes for such a termination specified in the agreement. 
The cause was the transfer of al! the defendant's property and of 
its life insurance business to another company, whereby it became 
incapacitated from continuing to do the business of life insurance. 
The right to make such a transfer inhered in the corporate power of 
the défendant, was not renounced or limited by the agreement of 
agency, but, as we hâve seen, was impliedly reserved to the défendant, 
and the exercise of this right was a just and reasonable cause for 
the termination of the agency contract. It was also a termination of 
the authority of the company to operate in the state of Kansas (Gen. 
St. Kan. 1901, § 3423), and each of thèse causes was stipulated in the 
agreement to be gbod ground for the termination of the contract of 
agency. The défendant, therefore, committed no breach of this agree- 
ment of agency by making a contract with the Pittsburg Company 
whereby it turned over its business and assets to that insurance com- 
pany and incapacitated itself from continuing to carry on the business 
of life insurance, and the first question presented in this case must 
be answered in the négative. 

The défendant agreed that after the termination of the contract 
the plaintiffs will be paid a renewal commission upon subséquent pre- 
miums as collected by said company on insurance in force to their 
crédit. There is no claim that the plaintiffs had not received ail the 
commissions due them upon ail renewal premiums that had become 
due when this action was commenced; but they allège that theyt 
would hâve . received $35,000 in commissions on future premiums if 
the défendant had not made the contract whereby it turned over 
its business and property to the Pittsburg Company, that the défend- 
ant thereby disabled itself from collecting thèse future renewal pre- 
miums, and they demand as damages the alleged présent worth, $18,- 
792.60, of their future commissions. They found this claim upon the 
proposition that where one party to a mutually executory contract 
notifies the other that he will not fulfill it, or puts it out of his power 
to perform it before the time of performance by him arrives, the op- 
posite party may sue at once for ail the damages occasioned by the 
anticipatory breach ; and they cite Newcomb v. Impérial Life Ins. Co. 
(C. C.) 51 Fed. 725, MacGregor v. Union Life Ins. Co., 121 Fed. 
493, 57 C. C. A. 613, Lewis v. Ins. Co., 61 Mo. 534, Lovell v. St. 
Louis Mutual Life Ins. Co., 111 U. S. 264, 4 Sup. Ct. 390, 28 L. 
Ed. 423, Roehm v. Horst, 178 U. S. 1, 20 Sup. Ct. 780, 44 L. Ed. 953, 
Cutter v. Powell, 2 Smith's Leading Cases, 1212, and Hochster v. 
De La Tour, 2 El & Bl. 678. This contention rests upon the errone- 
ous assumption that the agency contract contains an express or im- 
plied agreement that the défendant will maintain and continue its 
insurance business and will collect thèse future renewal premiums, 
although in the opinion of the company it becomes unwise, unprofit- 
able, or impossible to carry on its business in that way, or at ail. But 
the company made no such agreement. On the other hand, as we 
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hâve seen, it reserved to itself under this contract of agency the cor* 
porate power and the right to détermine its own business policy, and 
the term of the continuance of its business, whether or not, and when, 
if at ail, it would reinsure its risks, turn over its business to another 
company, and cease to carry it on, f ree f rom any liability to the 
plaintiffs for damages on account of the exercise of that right, and 
the plaintiffs took the chances of that exercise when they signed the 
agreement. The terms of the contract did not provide that the de- 
fendant would collect the renewal premiums and pay the plaintiffs 
7%,per cent, commission on them, but that this commission "will be 
paid" on thèse premiums "as collected by the company." Literally 
the contract bound the company to pay the commissions on the pre- 
miums actually collected by it only, and only when collected; but the 
rational interprétation of it is that, subject to the company's right 
to reinsure its risks, to turn over its property, and to discontinue its 
business atwill, the chance of which the plaintiffs took, just as the 
défendant took the chance of the plaintiffs' renunciation of their 
agency, it would use reasonable endeavors to collect the premiums, 
and when collected would pay the commissions on them to the plain- 
tiffs. As, when the défendant made the contract with the Pittsburg 
Company whereby it turned over its business and property to that 
corporation and ceased to insure lives, it exercised a right it had re- 
served under the contract, a right which it had not agreed that it 
would not exercise, that act merely wrought a disability to collect the 
premiums which it had reserved the right to create, the chance of the 
exercise of which the plaintiffs took when they made the agreement; 
and it constituted no anticipatory breach of its contract to pay the 
commissions on the future premiums as collected by it. Pellet v. 
Manufacturera' & Merchants' Ins. Co., 104 Fed. 502, 510, 43 C. C. A. 
669, 677; In re English & Scottish Marine Ins. Co., 5 L. R. Ch. App. 
737; Kansas Union Life Ins. Co. v. Burman, 141 Fed. 835, 849, 73 
C. C. A. 69 ; Stier v. Impérial Life Ins. Co. (C. C.) 58 Fed. 843. 

The opinions in the cases called to our attention by counsel for 
plaintiffs do not détermine this question otherwise. None of them 
holds that an insurance company breaks a stipulation to pay a com- 
mission on future renewal premiums in a contract of agency at will 
by agreeing to turn over its property and business to a rival company 
and discontinuing to write insurance while the opinions of the Eng- 
lish Court of Appeals in Chancery and of the Circuit Court of Ap- 
peals of the : Seventh Circuit and of this court just cited sustain the 
view which has been expressed. This conclusion is not necessarily 
inconsistent with the position that, where an insurance company makes 
an express agreement to employ an agent for a spécifie term and 
to pay him commissions during that term upon . the business he se- 
cures, it breaks the agreement and subjects itself to ail the damages 
which naturally flow from that breach by transferring its property 
to another and abandoning its business during the agreed term, as in 
MacGregor v. Union Lifé Ins. Co., 121 Fed. 493, 495, 498, 57 C. C. 
A. 613, and Lewis v. Insurance Co., 61 Mo. 534, 539, or radically 
changes the nature ,of its business during the term, as in Newcomb 
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v. Impérial Life Ins. Co. (C. C.) 51 Fed. 725, 727, 728, and Id., 62 
Fed. 97, 10 C. C. A. 288, because an implication that the company 
will continue its business for the agreed term of the agency may in- 
here in such a time contract, while it does not in a contract of agency 
at will; and so far as the opinions in thèse cases départ from the view 
already expressed they are not convincing and they fail to commend 
themselves to our judgment. 

Lovell v. St. Louis Mutual Life Ins. Co., 111 U. S. 264, 4 Sup. Ct. 
390, 28 L. Ed. 423, was a suit in equity by a holder of a life insurance 
policy against an insurance company which had reinsured its risks and 
abandoned its business, and the court held that he had the option 
to accept the reinsurance or to recover the présent value of his policy. 
But the radical différences between a life insurance policy and a con- 
tract of agency at will deprive this décision of both authority and 
persuasive force in the case in hand. The main object of a contract 
of life insurance is permanence, security, that shall endure, not only 
during, but after, life. The parties contemplate that the agreement 
shall continue during the life of the insured, and that the company 
will perform its part of it after his death, and, therefore, it is neces- 
sarily an agreement that the company will maintain its financial stand- 
ing and property and continue its business until after the death of 
the policy holder, and a disposition of both property and business by 
the company in his lifetime is a patent anticipatory breach of the 
contract. It is not so with a contract of agency at will. Such an 
agreement is temporary in character, terminable at the will of either 
party, implies no continuance, and no agreement of the principal cor- 
poration that it will continue its business or refrain from disposing 
of its property after the agency terminâtes. The other authorities 
cited do not relate in any way to the question whether or not the re- 
insurance of risks and abandonnant of business by an insurance com- 
pany constitutes a breach of a stipulation in a contract of agency at 
will to pay commissions on future premiums after its termination, and 
the conclusion is that the disability of the company to collect the 
future premiums and to pay the commission upon them after the agen- 
cy terminated, wrought by the contract with the Pittsburg Company, 
whereby it turned over its property and business to that company and 
discontinued the latter, was one which the défendant reserved the 
right to create under the agency contract, that the plaintiffs took that 
contract subject to the réservation of that right, and that the exercise 
of it constituted no breach of the stipulation of the agreement under 
considération. 

There is another reason why the création of this disability does not 
sustain an action for an anticipatory breach of this stipulation of the 
contract. It is that the rule that the création of a disability to per- 
form a contract, or notice that one will not perform it before the 
time of performance arrives, warrants an immédiate action for dam- 
.ages, applies only to actions on contracts that are mutually executory, 
such as contracts for marriage, for the rendition of services, or for 
the transportation or the sale and delivery of property, where the 
covenants of the parties are interdependent and to be simultaneously 
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performed. Illustrations of the contacts to which this rule applies 
•are a. contract of life insurance, where the undertakings of the parties 
.are mutually executory and to be performed from time to time 
throughout the life of the party (Lovell v. St. Louis Life Ins. Co., 
supra); a contract for the future services of a courier to be subse- 
quently paid for, where the employer notified the courier that he 
would not employ him before the time for the rendition of the services 
arrived (Hochster v. De La Tour, 2 EL & Bl. [Q. B.j 678), contacts 
for the delivery of articles purchased in spécifie portions at différent 
times, to be paid for as delivered (Roehm v. Horst, 178 U. S. 1, 17, 
18, 20 Sup. Ct. 780, 44 L. Ed. 953 ; Nichols v. Steel Company, 137 
N. Y. 471, 487, 33 N. E. 561), a contract to marry (Frost v. Knight, 
L. R. 7 Ex. 111), and a contract to manufacture articles to be paid 
for upon delivery (Danube & Black Sea Co. v. Xenos, 13 C. B. [N. 
S.] 825). •.- 

.- But this rule is inapplicable to, and it does not govern, actions 
upon bonds, notes, and upon other contacts to pay moriey at times 
specified, where the party of one part has completely executed the 
contract and it is executory only upon the part of the other party. No 
action for damages lies before the time of payment arrives againsfl 
one who disables himself from paying, or gives notice that he will 
not pay, bis obligations under contacts of this kind. Roehm v. Horst, 
178 U. S. 1, 17, 18, 20 Sup. Ct. 780, 44 L. Ed. 953; Nichols v. Steel 
Company, 137 N. Y. 471, 487, 33 N. E. 561 ; Washington Countv v. 
Williams, 111 Fed. 801, 810, 49 C. C. A. 621, 630. The claim to 
recover for the breach of the agreement to pay the commissions on 
•the renewal premiums due after the termination of the agency con- 
tract is founded on an agreement of the latter xlass. The plaintiffs 
hâve performed their part of the contract of agency, they hâve com- 
pletely earned the commissions, the contract is completely executed 
on their part, nothing remains executory but the agreement of the 
défendant to pay the commissions when the renewal premiums are 
collected, .and those premiums had not become due or been collected, 
and the time had not arrived when the commissions were due when 
this action was brought. The defendant's création of its disability 
to collect the premiums and to pay the commission did not make the 
latter due earlier, and it created no cause of action for their présent 
worth, and this action was prematurely brought. 

In Washington County v. Williams, 111 Fed. 801, 810, 49 C. C A. 
621, 630, ;an action was brought upon bonds issued by the county 
whereby it agreed to pay their principal and interest pro rata with 
the others of an issue of 150 in number out of a spécial fund to be 
created by the levy of an annual tax at a fixed rate upon ail the tax- 
able property of the county, and it had disabled itself from paying 
anything upon thèse bonds by refusing to make the levy and by 
denying ail liability thereon. The Circuit Court rendered judgment 
for the amount of the principal and interest, in reliance upon the 
rule that is invoked in this case; but this court, after a careful review 
of the authorities, reversed that judgment and held that this doctrine 
applied to contracts that were mutually executory only, that it would 
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not sustain an action upon contracts to pay money executory on one 
part only before the time of payment there specified, notwithstanding 
the fact that there were preliminary acts to be performed by the 
obligor, such as the levy of the tax before the time of payment would 
arrive. The case at bar falls far within the décision of that case, and 
the second question presented in this case must be answered in the 
négative. 

This case has been considered in the light of the broad, gênerai aver- 
ments of the complaint that the défendant made such a contract with 
the Pittsburg Company that it disabled itself from continuing its 
business and from collecting the future renewal premiums; but no 
inference should be drawn from the course hère pursued to the effect 
that the court was able to wink so hard as not to see that the con- 
tract with the Pittsburg Company was probably the ordinary reinsur- 
ance agreement, that the latter company may be liable to pay the plain- 
tiffs their commission upon the renewal premiums it collects as they 
fall due (Schrimplin v. Earmers' Life Association, 123 Iowa, 102, 98 
N. W. 613), and that it is not improbable that the reinsurance in- 
creased, rather than diminished, the plaintiffs' chance of obtaining 
their commissions. No opinion is formed or expressed regarding the 
liability of either of the insurance companies for thèse commissions 
when they become due. 

The décision of the court in this case is, for the reasons which hâve 
now been stated, that the facts alleged in the complaint set forth no 
cause of action at the time when that pleading was filed; and the 
judgment below is affirmed. 

VAN DEVANTER, Circuit Judge (dissenting). Although concur- 
ing in the conclusion that the plaintiffs' agency was terminated law- 
fully, leaving them without any right of action in respect of the ex- 
penditures made in anticipation of its continuance, I am unable to 
assent to the judgment of affïrmance in other respects. It is quite 
clear, as it seems to me, that the défendant engaged to hold itself in 
readiness to receive and collect the future renewal premiums upon 
the insurance solicited and procured by the plaintiffs during the life 
of their agency, and to pay to them the stipulated commission upon 
those premiums as collected by it ; that by wholly incapacitating itself 
from receiving or collecting those premiums it unequivocally breached 
its engagement in that regard ; and that that engagement was not an 
ordinary contract for the payment of money, but was one the breach 
of which in the way described entitled the plaintiffs, at their élection, 
to maintain a présent action to recover their damages. Lovell v. St. 
Louis Mutual Life Ins. Co., 111 U. S. 264, 4 Sup. Ct. 390, 28 L. Ed. 
423 ; Roehm v. Horst, 178 U. S. 1, 20 Sup. Ct. 780, 44 L. Ed. 953 ; 
In Re Neff, 157 Fed. 57, 60, 84 C. C. A. 561, 564; Northwestern 
National Life Ins. Co. v. Gray, 161 Eed. 488, 88 C. C. A. 430. I 
perceive no reason for believing that the plaintiffs, by reason of having 
performed their part of the contract, are in a less favorable position 
than if the contract was still executory as to them. The case of Wash- 
ington County v. Williams, cited in the majority opinion, does no more 
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thanfto holdy followingthe limitation stated in Roehm v.-Horst, .that 
thé rule in respect of the right flowing from an anticipatôry breach 
has nd application to money contracts, pure and simple, ..where one 
party has fully performed his undertaking, and ail that remains for 
the opposite party to do is to pày a certain sum of money at a cer- 
tain time or times. This, as it seems to me, is not such a case. 
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(Circuit Court of Appeuls, Seventh Circuit. October 6, 190S. Rehearing; 
Detiied November 24, 1908.) 

No 1,441. 

1. Master ANb : Servant (§ 332*)— Injuries to Servant— Independent Con- 

TBACTOR-r-QUESTION FOB JURY. 

Where ■■plaintiff, a servant of certain machinery movers, was directed 
by them to assist in mpving a heavy motor from defendant's place of 
business, and lie was injured while doing so by the fall of defendant's 
elevator by whlch the motor was lowered, évidence held to justify sub- 
niission to the jury of the question whether plaintiff's employers were 
engagea to do the work as independent contractors and selected the 
elevator as their means of doing their own task, or whether, défendant; 
was in charge of the work. 
[Ed. Note. — For other cases, see Master and Servant, Dec. Dig. § 332.* 
Who are independent contractors, see note to Atlantic Transport Co t 
v. Coneys, 28 C. C. A. 392.] 

2. Négligence (§ 110*) — Injuries to Servant^Issues and Proop. 

In an action for injuries by the fall of an elevator, plaintiff could not 
complain of négligence in loading a motor on the elevator at the time 
of the accident, where the négligence was limited to the elevator cables 
and applianees being permitted to become weak and unsafe, and in de- 
fendant's pennitting the motor to be loaded onto the elevator knowing it 
was not of suffleient strength. 

[Ed. Note. — For other cases, see Négligence, Dec. Dig. § 119.*] 

3. Négligence (§ 136*) — Elevators— Overloading— Question fob Jury. 

In an action for injuries to plaintiff while assisting in loweriug a motor 
by means of defendant's elevator, évidence held to warrant the submis- 
sion of the question of defendant's négligence in pennitting the elevator 
to be overloaded to the jury. 

[Ed. Note.- — For other cases, see Négligence, Dec. Dig. § 136.*] 

4. Master and Servant (§ 332*) — Injuries to Third Perso'ns— Instructions 

— Applicability to Issues. 

Where, in an action for injuries by the fall of an elevator, plaintifFs 
only allégation of négligence related to the weakuess or the insumciency 
of the elevator, and défendant claimed that the lowering of a motor in 
which plaintiff was engagée! wlien injured was the work of plaintiff's 
employers as independent contractors, and that they selected the elevator 
as their own means in doing the work, the court erred in charging that 
if the jury did not nnd plaintiff's employers were independent contractors, 
but that plaintiff for the time being beeame defendant's servant, it was 
defendant's duty to furnish a reasonably safe working place and reasona- 
bly safe applianees, and if lie failed to do so, and plaintiff was injured 
without contributory négligence, he could recover. 

[Ed. Note.— For other cases, see Master and Servant. Dec. Dig. § 332.*] 

•For other cases see same topic & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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5. Négligence (§ 122*)— Contribtjtobt Négligence— Bukden or Proof. 
The burden of proving contributory négligence Is on the défendant. 
[Ed. Note. — For other cases, see Négligence, Cent. Dig. §§ 226-234; 
Dec. Dig. | 122.*] 

In Error to the Circuit Court of the United States for the Eastern 
Division of the Northern District of Illinois. 

William S. Oppenheim, for plaintifï in error. 
William E. Griffin, for défendant in error. 

Before GROSSCUP, BAKER, and KOHLSAAT, Circuit Judges. 

BAKER, Circuit Judge. Hunt recovered judgment against Ells- 
worth for damages due to personal injuries. 

The déclaration was in two counts. In the first, plaintifï alleged 
that défendant operated a factory, in which a freight elevator was us- 
ed; that défendant had on the third floor a 5000-pound motor which 
he desired to lower to the ground floor and send away; that plaintifï 
was in the employ of Mix & Jackson, gênerai teamsters ; that Mix 
& Jackson, at the instance of défendant and for a valuable considéra- 
tion, sent plaintifï with a heavy wagon to assist in loading and hauling 
away the motor; that on plaintiff's arrivai he was ordered by défend- 
ant to go to the third floor and assist défendant in loading the motor 
onto the elevator, by which défendant intended and attempted to lower 
the motor to the ground floor; that prior to this time défendant had 
negligently permitted the cables and other appliances by which the 
elevator was raised and lowered to become in such an unsafe, weak, 
and insumcient condition that they were likely to break while the mo- 
tor was being loaded or lowered on the elevator, ail of which the de- 
fendant knew, but which plaintifï, through no want of care, did not 
know; that, while plaintifï was on the elevator assisting in the work 
in obédience to defendant's orders, the cables and other appliances 
broke as the direct resuit of their weak and unsafe condition, whereby 
plaintifï, without fault on his part, was dropped to the basement and 
severely injured. 

The second count differed from the first only in this : That the nég- 
ligence alleged consisted of defendant's loading the motor onto an 
elevator which he knew was not of sufficient strength. 

To this déclaration défendant pleaded the gênerai issue. 

The first assignaient presented is that the court erred in refusing to 
direct the jury to return a verdict in defendant's favor. One ground 
of this contention is that défendant contracted with Mix & Jackson 
that they should lower the motor from the third floor; that Mix & 
Jackson, through plaintifï as their agent, selected the elevator as their 
means of doing their own task ; and that défendant was therefore not 
answerable to plaintiff for the détective condition or the insufficient 
capacity of the elevator. Delano, defendant's superintendent, testi- 
fied that Patterson, his assistant (who was not a witness), telephoned 
to Mix & Jackson within his hearing as follows : 

"This is Edward Ellsworth & Co. We hâve a motor on the third floor 
that we want brought down and sent to the Gregory Electric Company. We 

•For other cases see same topic & § numbeh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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hâve anotber motor at the Gregory Electric Company we wantyou to bring 
back. We ivânt your machine wagon and a machine niover to do this work." 

If it be granted that there was f urther évidence f rom which the jury 
might hâve foûnd that the message as stated was received by Mix & 
Jackson and agreed to, that plaintiff was informed that the lowering 
of the motor was Mix & Jackson's work, and that lie selected the ele- 
vator in préférence to rigging up a block and tackle in the elevator 
shaft, nevertheless the action of the court was right, for there was évi- 
dence to the contrary which properly was submitted to the jury. Jack- 
son testified that he did not know what the arrangement was between 
his firm and défendant; that the message was received by one of the 
clerks in the office, and was transmitted by an employé named Weir. 
Neither the clerk nor Weir stated what the message was as they receiv- 
ed it. Weir said that the order from Ellsworth came to the office, was 
told to him, and by him passed on to the driver (plaintiff). As soon as 
plaintiff with the wagon reached defendant's factory, defendant's fore- 
man, Pankey (according to plaintiffs version, which is in direct con- 
fiict with Pankey's) proceeded with the work of lowering the motor, 
and ail that plaintiff- did was to assist and obey Pankey. So the jury 
may hâve concluded (and presumably did) that what was done was bet- 
ter évidence of the contract relations than one side of a téléphone con- 
versation. 

It is f urther contended that the case should hâve been taken from 
the jury because, even if there was évidence 1 that plaintiff, under de- 
fendant's contract with Mix & Jackson, was sent to the factory to as- 
sist defendant's servants in lowering the motor, then plaintiff became 
the servant of défendant for that purpose, and therefore should not 
be heard to complain of the négligent manner in which his fellow serv- 
ants placed the motor upon the elevator.: Independently of the fellow- 
servant: rule, plaintiff should not be heard in this action to complain of 
négligence in the way the motor was loaded onto the elevator, because 
such was not the négligence counted on in the déclaration. If the un- 
disputed évidence showed that the cause of the injury was, as défend- 
ant; ass'erts, the négligent manner in which Pankey and other work- 
men put the motor upon the elevator, the jury should hâve been di- 
rected to return.a verdict for défendant,- not because plaintiff and Pan- 
key were fellow servants, but because plaintiff had failed to establish 
the' case which he had caused défendant to be summoned into court to 
answer. Now, while the testimony of Pankey and others might hâve 
warranted the jury in finding that the cause of the injury was the nég- 
ligent manner of loading, and not the defective condition or inadéquate 
capacity of the elevator, our examination of the bill of exceptions sat- 
isfies us that the testimony for plaintiff might justify the inference that 
the sinking of the elevator below the fioor level, whereby the motor, 
as it was being loaded, toppled over and jarred the elevator, was not 
due to the carelessness of the men in ordering or doing the work, but 
was attributable to the elevator's insufficiency of strength to stand in 
position while receiving the weight of the motor, which was 65 per 
cent, above the certified capacity of the elevator. In this state of the 
évidence it would hâve been error not to submit the case to the jury. 
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The remaining assignments relate to the giving and refusai of in- 
structions. The pleadings and the évidence, hereinabove stated, show 
the respective contentions of the parties. Plaintiff asserted that the 
work of lowering the motor was defendant's, and that the cause of the 
injury was the unsoundness or insufïiciency of the elevator. Défend- 
ant said no, the work was Mix & Jackson's; and, at ail events, the in- 
jury was; not caused by the unfitness of the elevator, but by the method 
of loading. Instructions should be limited, of course, to the issues. 

.The court charged: 

"Assuming you should flnd the plaintiff became the defendant's servant, 
still it is the duty of the master— it was the duty of Ellsworth — to furnish a 
reasohably saïé working place, reasonably safe appliances. So, if you flnd 
the défendant did not perform his duty in this respect, notwithstanding you 
mày ttiiiik that Hunt was his servant, and the accident happened by reason 
of not furnishing a sufficieut elevator, and not through the plaintiff's con- 
tributory négligence, then you might be authorized to flnd a verdict for the 
plaintïffi although you might flnd he was for the time being working for 
the défendant; and then further, on the same theory, if you should take the 
defendant's theory that Hunt was for the time being defendant's servant, 
still, if you flnd that the accident was caused by anything that Delano did, 
or anything that Pankey did with Delano's knowledge, express or implied, 
if those acts of Delano or Pankey were négligent, still you might flnd that 
plaintiff is entitled to recover if he himself was not guilty of contributory 
négligence." 

At the conclusion of the charge, défendant excepted — 

"to that portion of the instructions which stated that if this accident hap- 
pened because of the obeying by plaintiff of any instructions of Delano or 
Pankey, then défendant would be liable." 

Plaintiff urges that this exception is not available because it fails to 
identify with sufficient açcuracy the part of the charge that was con- 
sidered erroneous. But in a colloquy concerning this exception, the 
trial judge stated that he unde-rstood that exception was being taken to 
the "and then further" part of the foregoing quotation from the charge. 
That the part excepted to had référence to the question of the négli- 
gence pf the workmen in the method of loading is made certain, we 
think, by the very next words of the charge : 

"Now, if the accident was not caused by the weakness or insufflciency of 
the elevator, but was caused by the way they put this machine on the eleva- 
tor, and if plaintiff was not in the exercise of ordinary care, then he should 
not be allowed to recover." 

It was prejudicial error to instruct the jury that plaintiff had a right 
to recover on any basis other than that the accident was caused by the 
weakness or insufficiency ôf the elevator. 

As we read the record, defendant's strongest insistence was that the 
job of lowering. the motor was Mix & Jackson's, and that plaintiff as 
their agent selected the elevator as his own means of doing the work. 
At the opening of the évidence defendant's counsel had stated to the 
court : 

"We insist that it (the motor) was turned over to them (plaintiff's empfoy- 
ers, Mix & Jackson) for removal." 
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In the part of the charge herebefare quoted, the court stated that, if 
plaintiff became defendant's servant, it was defendant's duty to furnish 
reasonably safe appliahces. Further on the court said : 

"If, on the other hand, you find that he was not defendant's servant at 
any time, then the same rule applies as to the défendant furnishing him a 
safe elevator." 

At the conclusion of the instructions, the following occurréd: 

"Mr. Oppenheim: I think your honor ought to instruct the jury that if 
Mr. Hunt went there and took charge of this work, then the défendant could 
not be liable for any order or direction given by Mr. Hunt. 

"The Court: That is, that he became the servant? 

"Mr. Oppenheim: No, that he took charge as claimed by the défendant. 
* * * If he went there and took charge and directed the men to move this 
inotor upon the elevator, that is immaterial whether the elevator in such 
case was suflicient to bear the weight or not, and in such case he eannot 
recover. 

"The Court: No, I would not give that. I don't think that is right." 

While neither the charge nor the request is so précise that it eannot 
be applied to other contentions than the one of défendant now under 
review, yet when we note defendant's claim at the beginning of the 
évidence, and the référence to the claim in connection with the request, 
and the fact that the évidence contains no other matter to which the 
instruction and request would pertinently apply, we are unable to avoid 
the conclusion that défendant was virtually deprived of ail benefit of his 
principal line of défense. 

The last exception is as to the charge respecting contributory négli- 
gence. There is nothing in the record that takes this case out of the 
established rule in the fédéral courts that the burden of proof of con- 
tributory négligence is upon the défendant. 

The judgment is rêver sed, with the direction to grant a new trial. 



CHAMPAGNE LTJMBER €0. et al. v. JAHN. 

(Circuit Court of Appeals, Seventh Circuit. January 5, 1909.) 

No. 1,466. 

1. Corporations (§ 253*) — Stockhodders' Liability eor Corporate Debts — 

Effect of Judgment Against Corporation. 

Stoekholdèrs of a corporation between whom its property has been 
divided eannot set up as a défense to a creditors' suit brought to enforce 
a judgment against the corporation a matter which was litigated in the 
action or which would not be ground for setting aside the judgment in 
equity. 

LEd. Note. — For other cases, see Corporations, Cent, Dig. § 1024; Dec. 
Dig. § 253.* 

Stoekholdèrs' Jlabillty to creditors in equity, see notes to Rickerson 
Roller-Mlll Co.- v. Farrell Fonndry & Min. Co., 23 C. C. A. 315 ; Scott v. 
Latimer, 33 C. C. A. 23.T 

2. Ciiamterty and Maintenance (§ 1*) — Àcts Constituting — Aiding Liti- 

gant. 

.. Advising a minor to ignore a settlementof a cause of action which was 
not binding ou him and to bring suit', or aiding him financially in dolng 

♦For other cases see same topic & § numbeh In Dec. & Am. Dlgs. 1907 to aate, & Rep'r Indexes 
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so, does not constitute maintenance, where it does not appear that the per- 
son so aiding has any financial interest in the action. 

[Ed. Note. — For other cases, see Champerty and Maintenance, Cent. 
Dig. § 3 ; Dec. Dig. § 1.*] 

3. Cbeditoks' Suit (§ 18*)— Défenses. 

Iii a creditors' suit by an assignée of a judgment, the adequacy of the 
considération paid by hini for the samè cannot be questioned by the de- 
fendants. 

[Ed. Note. — For other cases, see Creditors' Suit, Cent. Dig. § 92; Dec. 
Dig. § 18.*] , 

Appeal ïr'qm the Circuit, Court of the United States for the Western 
District of Wisconsin. 

For opinion below, see 157 Fed. 407. 

The decree in favor of appellée, complainant below, was entered after a 
hearing on bill and answer. (C. C.) 157 Fed. 407. 

In July, 1892, one Nyback, then 18 years old, was injured while working 
in the sawmiU of appellent corporation. In Àpril, 1896, he cominenced in the 
court below aii action ât ,law to recover damages. Between that date and 
March, 1903; there were four trials of the case. Judgment for $2,000 and costs 
was entered in March, 1903, and was affirmed by this court in January, 1904. 
Thereafter exécution was issued and returued nulla bona. Between 1892 and 
1903 thé lumber company quit doing business as a going concern, and its as- 
sets were divided among the stockholders by their mutual consent. The as- 
sets in the hands of appellants Stewart and Alexander when the bill herein 
was filed by appellée as assignée of Nyback were sufficierit to pay appellee's 
claim in fuli, and there were no other unpaid claims against the corporation. 
The bill sought to reaeh the funds in the hands of Alexander and Stewart,. 
who were the only holders of assets within the jurisdiction. 

The contentions for reversai, namely, (1) that the judgment was obtained 
by meàns of Nyback's perjury, with appellee's connivance, (2) thât appellée 
was guilty of maintenance, and (3) that appellée paid Nyback a grossly inadé- 
quate considération for the assignaient and therefore equity should not ald 
such an unconscionable spéculation, are based on the following parts of the 
answer. 

"(4) Thèse défendants are informed and believe, and charge the fact to be,. 
that, at thé time the said John Nyback obtained a final judghient against the 
Champagne Lumber Company, he had not the means àt hand nor at his com- 
mand, nor the ability nor the inclination nor the intention, to further prose- 
cute any action or proceediugs to enforce the collection of said judgment, and 
that the complainant herein, with full knowledge of the facts concerning such 
action, and with full knowledge that the said John Nyback could not and 
would not, if let alone, further prosecute any action on the said judgments to 
enforce the collection thereof, and with full knowledge that the Champagne 
Lumber Company had no assets from which said judgments could be collected, 
and for the sole purpose of spécula ting upon the said judgments, solicited and 
and obtained from the said John Nyback the written assignments and convey- 
ances of the said judgments set forth in the bill of complaint. 

"(5) Thèse défendants are informed and believe, and charge the fact to be, 
that, notwithstanding the récitals in said assignment and conveyance, the com- 
plainant herein paid to the said Nyback only a small and inadéquate consid- 
ération for the said judgments, not exceeding the sum of fifteen dollars, while 
the said judgments at the time amounted to upwards of three thousand dol- 
lars. That the said assignment was taken for the sole purpose of spéculation, 
and upon the chance of forcing a contribution from the various stockholders 
of the said défendant company." 

"(7) Notwithstanding said verdict in the action in which said John Nyback 
was plaintiff and the said Champagne Lumber Company défendant, thèse de- 
fendants are informed and believe, and charge the fact to be, that the said 
verdict was obtained by the said John Nyback by the commission of perjury 

•For other cases see same topie & S NUMBEH in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes. 
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*y the said John Nyback upon the ttîal of said action în the Circuit Court of 
the United States for the Western District' of Wiseonsin, in tWs;'to wlt:' The 
said: action was based on the légal proposition and alleged grounds of iiability 
that the said Champagne Lumber Company was négligent in maintaining and 
keeping unguarded, adjacent to a place where the said Nyback was instructed 
to work, a hole or chute, and in negligently failing to instruct the said Ny- 
back as to his duties and how to perform his work, and warn him against the 
dangers of failing into the said hole and bécoming injured thereby; that one 
of the défenses set up by the said Champagne Lumber Company was that the 
plaintiff, Nyback, was guilty of carelëssness and négligence on his part, which 
directly contributed to the injury received; that on the trial of the said action 
the said Nyback, being flrst duly sworn, testified that previous to his failing 
into the hole in question and receiving his injury he did not'know of the ex- 
istence of the hole, he had never seen the hole, he had never been instructed 
as to his duties, and he had never beèn wafned against the dangers of failing 
into the said. hole, whereas, in truth and in fact, one Eric I. Odegard, previous 
to his employaient, fully explained tp him the nature of his duties and where 
and how to perform them, and instructed him how to përform theru so that 
if he followed the instructions lie would not havé failen into the said hole and 
received his injury, and also told hilja abpùt the hole, and tpld him to look put 
and not to get into the hole, himsèlf ; that at the time the said Nyback gave 
his testimony oh the said trial in which said judgment was pbtained hë knew 
that his 1 testimony was false, and knew thàt the said Brfc'.L Odegard could 
testify to the instructions and, statéiheijts .àforesaid ; that. nôtw.ithstanding said 
knowledge hé. delibérately perjured himself, and concealed^rpm the court and 
the défendant 'Champagne Lu,mber Cbrapany the fact that thè.said Odegard 
had given such instructiolis and such information, and that thë'said Odegard 
could testify tp that effect; that at thè.tiine the said action was çommenced 
thé said Odegard had become involvéd ïn'aquarrel with the manager of the 
said Champagne Lumber Company, ani} when the Champagne Lumber Com- 
pâny's attorneys begantp,. prépare fpr the trial of said action,; on account of 
such quarrelsaid Odegard refijsed to disclose what he knew in regard to the 
transaction, and refused and failed ^Q infohn the Champagne Lumber Com- 
pany, its officers, agents, and attorneys, of the facts àforesaid, and, threatened 
that if he was forcibly compélled to attend, and, give évidence as a witnessià 
thé said action he would givë testimony that would injure and endanger the 
Champagne Lumber Company's case, ami that his testimony ,would not ,aid 
or behefit thèm, and ref u^pd to divulge ôr disclbse any fact or évidence which 
was material tp maintaih'the défense pf said Champagne Lumber Company in 
the said action; that by reason thereof, and fully believing tJiàt,no testimony 
existed to establish the; f acts known by the;saïd Odegard, the, said Champagne 
Lumber Company did not obtaiii the testimony of the said Odegard on any of 
the trials of said. action ;. that there was'no. other wituess by w.hpni the Cham- 
pagne Lumber Company co'uïd prove the facts within the knowledge of the said 
Odegard,, and no officer or agent of said, cbmpany, knew of such facts ; that, the 
Champagne Lumber Company and ail pf its.Qflicers.and agents used due care 
ahd diligence, but was never able to ascer^in the fact. thàt the said Odegard 
could or would, if placéd uhder oàth, testify to the facts, ^foEesaid untilafter 
the verdict of the jury upon which final 'j'udgment was reçidered in,' îthe said 
action; that by mère accident after such verdict the, said Champagne Lumber 
Company learned of the facts within the knowledge of the said Odegard as 
àforesaid, and obtained the affidavit pf the said Qdegajrdl setting forth such 
facts, and that if a new trial was had said Odegard would testify to such 
facts, and use said affidavit, together with other affidavits, to show diligence 
on the part of the défendant Champagne .Lumber Company, in support of a 
motion for new trial in the said action; tliat on account of the, strict rules in 
actions at law in said court the trial court held that, the said Champagne 
Lumber Company was not entitied as a.matter of law.to a new trial in the 
sàid action; that the said Nyback willfully and maliciously opposed the grant- 
ing of a new trial, with full knowledge on his part that the sàme had been 
procured by perjury as àforesaid; that by reason of the facts àforesaid and 
the willi'ul false swearing of the said Nyback it would be inéquitable for a 
court of equity to assist and aid in. the enforcement of the collection of the 
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said judginents from the individual défendants in this action; that the com- 
plainant herein was fully aware and cognizant of the act of the said John 
Nyback in committing perjury upon the trial of said action. 

"(8) Thèse défendants allège that the said John Nyback, for a good and 
sufficient considération, soon after the happening of the said injury, and at 
the time he was 18 years of âge, released the said Champagne Lumber Com- 
pany from ail damages resulting from said injury, and that the said release 
was fair and entirely free from fraud, and that the complainant herein was 
fully aware of the exécution of said release to the said Champagne Lumber 
Company. Thèse défendants are informed and believe, and charge the tact to 
be, that the said John Nyback was entirely and fully satisfled with the seule- 
ment with the Champagne Lumber Company, and that lie did not intend to 
niake any other or further claim against it for damages because of the said 
injury, and that he would not of his own accord hâve begun the suit aforesaid 
in the Circuit Court of the United States for the Western District of Wis- 
consin. Thèse défendants are informed and believe, and charge the fact to be, 
that the complainant herein, together with divers other persons unknown to 
thèse défendants (well knowing of the full and fair settlement made between 
the said John Nyback and the said Champagne Lumber Company), and that 
the said John Nyback did not intend to make any further claim for damages 
against the Champagne Lumber Company, and with the intention of promoting 
and stirring up litigation, induced the said John Nyback to begin suit against 
the Champagne Lumber Company, and that they furnished the said John Ny- 
back with the nieans wherewith to carry on said suit against the Champagne 
Lumber Company, and paid for the said John Nyback the costs and expenses 
incurred in said suit.'' 

Reid, Smart & Curtis (John B. Sanborn, of counsel), for appellants. 
D. B. Nash (Julius J. Patek, of counsel), for appellee. 

Before GROSSCUP, BAKER, and SEAMAN, Circuit Judges. 

BAKER, Circuit Judge (after stating the facts as above). As equi- 
ty looks beyond form to substance, the first thing to observe is that a 
corporation is an instrument by means of which individuals upon an 
agreed capital do an agreed business, with limited personal liability; 
that Stewart and Alexander and the other stockholders vvere in reality 
Nyback's adversaries in the action at law ; and that Stewart and Alex- 
ander, with corporate assets in their hands, are in no better position 
than the corporation itself to challenge, appellee's prima facie right to 
the action of the chancellor in aid of the exécution. 

Appellants say that appellee, by noticing the causç for hearing on 
bill and answer, confessed that the judgment at law was obtained by 
means of perjury on the part of Nyback. Such notice was rather an 
assertion by appellee that appellants were barred by the. adjudication 
on the law side of the court from requiring appellee to relitigate the 
truth of the original déclaration. The subject-matter of the alleged 
perjury as set out in the seventh paragraph of the answer was the 
subject-matter of Nyback's alleged cause of action. This subject-mat- 
ter had been litigated to an end on the law side. A motion for a new 
trial on account of newly discovered évidence had been made and 
overruled. In the présent answer there is no disclosure of any fur- 
ther newly discovered évidence ; there is no showing of any act on the 
part of Nyback which misled appellants into not preparing to make a 
complète défense; in short, the answer fails to exhibit to the court 
on the equity side a single contention with respect to the justice of 
the original cause of action, or a single item of évidence in support of 
1U8 F.— 33 
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the défense that was not considered and acted upon by the court on 
the law side. And so, under the authority of United States v. Throck- 
morton, 98 U. S. 61, 25 L. Ed. 93, appellants virtually confess that 
their showing would be insufficient to warrant any affirmative relief 
against the judgment or against an exécution thereon. But they con- 
tend that this same showing is enough to prevent a court of equity 
from granting any relief to appellee. If the contention is sound, a 
new way to défeat judgments at law would be opened. After a de- 
fendant has fully litigated an action at law, so that lie cannot get a 
court of equity to set aside the judgment or enjoin the enforcement 
of an exécution, let him hide his property or convey it to a trustée 
before a levy can be made; then, when proceedings in aid of the ex- 
écution are instituted, let him answer that the judgment was obtained 
by means of the plaintiffs falsely testifying in support of his claim ; 
and thereby the judgment is rendered worthless, for if the plaintiff 
demurs he is beaten, and if he replies and wins h'e gets his money, not 
by virtue of the judgment, but by means of the new litigation. We 
are not disposed to hold that a court of equity can beso used. 

The averments in the eighth paragraph of the answer are insufficient 
to charge maintenance. The settlement with Nyback was made when 
he was a minor, and appellants knew that it was not binding. The 
action of appellee in inducing Nyback to disregard the settlement and 
to bring his action is not alleged to hâve been taken maliciously or for 
his own profit. It is not averred that appellee had any financial in- 
terest in the resuit of the lawsuit, and nothing appears from which 
to question that the relation between Nyback and appellee was such 
that it was entirely proper for appellee to give the advice and pay the 
costs and expenses. Under such circumstances, "the intention of pro- 
moting and stirring up litigation" would not be iniquitous. 

From what has been said so far, our conclusion is apparent that 
there would be no want of equity in requiring Stewart and Alexander 
to pay the judgment if it was owned by Nyback. In this view the 
allégations of the fourth and fifth paragraphs of the answer with re- 
spect to the inadequacy of the considération for the assîgnment become 
immaterial. It is enough that appellee can give a valid release. 

The decree is afnrmed. 



MONTANA MINING CO., Limited, v. ST. LOUIS MIN. & MILL. 00. OF 

MONTANA. 

(Circuit Court of Appeals, Ninth Circuit. March 1, 1909.) 

No. 1,574. 

Injunotion (§ 72*)— Gbounds— Protecttve Remedt. 

Under Code Civ. Proc. Mont, 1895, § 871 (Rev. Codes, § 6643), which pro- 
vides that, "when it appears by affidavit that the défendant during the 
pendency of an action threatens or is about to rernove or to dispose of his 
property with intent to defraud the plaintiff, an injunctive order may be 
granted to restrain the removal or disposition," when it appears from the 
décisions in prior litigation that a mining company in a pending suit will 

•For otaer cases see same topic & § numbbb ta Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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probably recover a large judgment against another company for the value 
of ore extracted from velns owned by plaintiff, a court is authorized to 
grant an injunction restraining the défendant from extractlng and selllng 
the ore from its mine, where It is shown by affldavit that the resuit would 
be that It would not hâve sufficlent property remaining to respond to the 
judgment. 

[Ed. Note. — For other cases, see Injunction, Cent. Dlg. § 138 ; Dec. Dig. § 
72.*] 

Appeal from the Circuit Court of the United States for the District 
of Montana. 

Wm. Wallace, Jr., and Carpenter, Day & Carpenter, for appellant. 
Gunn & Rasch, Clayberg & Horsky, and Walsh & Nolan (M. S- 
Gunn and T. J. Walsh, of counsel), for appellee. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

MORROW, Circuit Judge. A controversy arose in the year 1884 
between the owners of the St. Louis Iode claim and the Nine Hour 
Iode claim, in the state of Montana, concerning a disputed boundary 
between the two claims. The controversy involved the possession and 
ownership of a strip of ground 30 feet wide, and including an area of 
about 12,844 square feet. At the time of applying for a patent the 
locators of the St. Louis claim included in their survey a portion of 
the ground claimed by the owners of the Nine Hour claim. The latter 
made an adverse claim, and brought an action to détermine the rights 
of the parties thereto. Before the case was tried the suit was com- 
promised, and a bond executed by the owner of the St. Louis claim to 
the owners of the Nine Hour claim, under which it was agreed that 
the owner of the St. Louis claim should include in the survey of that 
claim the compromise ground, and, as soon as a patent issued to the 
St. Louis claim, the owner of that claim would then convey to the 
owners of the Nine Hour claim the strip of land embraced in the com- 
promise. 

The owner of the St. Louis claim, having obtained a patent, refused 
to make the conveyance. The Montana Mining Company having be- 
come the owner of the Nine Hour claim, and the St. Louis Mining & 
Milling Company the owner of the St. Louis claim, the former com- 
pany brought suit against the latter company for the spécifie perform- 
ance of the contract. A decree was rendered in favor of the Montana 
Company (Montana Mining Co. v. St. Louis Mining & Milling Co., 
20 Mont. 394,51 Pac. 824; St. Louis Mining & Milling Co. v. Montana 
Mining Co., 171 U. S. 650, 19 Sup. Ct. 61, 43 L- Ed. 320), and in 
pursuance of this decree a conveyance of the ground was executed by 
the St. Louis Company to the Montana Company. 

There then arose a controversy as to the extralateral rights of the 
St. Louis Company in what has since been designated the "compromise 
ground." The ground has been found to be very valuable, and the 
controversy respecting the rights of the parties thereto has been the 
subject of prolonged litigation. Montana Mining Co. v. St. Louis 
Mining & Milling Co., 102 Fed. 430, 42 C. C. A. 415 ; St. Louis Min- 

*For other cases see same topie & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 



516 168 FEDERAL REPORTER. 

ing & Milling Co. v. Montana Mining Co., 104 Fed. 664, 44 C. C. A. 
120, 56 L. R. A. 725 ; Montana Mining Co. v. St. Louis Mining Co., 204 
U. S. 204,, 27 Sup. Ct. 254, 51 L. Ed. 444. In the latter case the 
Suprême Court held that the bond of the owner of the St. Louis daim 
and the conveyance of the compromise ground by the St. Louis Com- 
pany, "together with ail the minerai therein contained," and "ail the 
dips, spurs, and angles," did not merely locate a boundary between 
the tvvo claims, leaving ail surface rights to be determined by the ordi- 
nary rules recognized in mining districts of Montana and enforced 
by statutes of Congress, but as conveying ail minerai below the sur- 
face, including that in a vein therein which apexed in the unconveyed 
land of the grantor. The court further said : 

"To the suggestion that giving this construction to the bond and conveyance 
1s in effect the granting of a section of a vein of minerai, the answer is that 
there is uotbing impracticable or unnatural in such a conveyance. It does not 
operate to transfer the vein in toto, but simply carves out from the vein the 
section between the vertical side Unes of the ground and transfers that to the 
grantee. The title to the balance of the vein remains undisturbed. 

"To the further suggestion that the owner of the apex nïight be left with 
a body of ore on the descending vein beyond the further side line of the com- 
promise ground which he couid not îrëach, the answer is that this assumes as 
a fact that which may not be a fact. The owner of the apex may be the 
owner. of other ground by which access can be obtained to the descending vein, 
and it also is a question worthy of considération whether a section out from 
a descending vein does not imply a right reserved in the grantor to pass 
through the territory of the section convèyed in order to reach the further por- 
tion of the vein. Those are questions which need not now be determined. 
This secondary vein does not appear to hâve been known at the finie of the 
compromise, and while, of course, there is always a possibility of such a vein 
being discovered, yet parties are more apt to contract and settle upon the basis 
of what they know than upon the possibilities of future discovery." 

It appears from the complaint in the présent action that the sug- 
gestion made to the Suprême Court that the owner of the apex might 
be left with a body of ore on the descending vein beyond the further 
side line of the compromise ground was what would hâve been the 
situation had not the Montana Company prior to that time entered into 
and upon that portion of the vein underneath the surface of the Nine 
Hour claim and east of the east boundary line of the compromise 
ground, and extracted the quartz, rock, and ore thërefrom, and re- 
moved and converted the same to its own use and benefit, and had 
thereafter continued to extract the quartz, rock, and ore, and remove 
and convert the same to its own use and benefit in the alleged value 
of $1,000,000. It appears further that on September 16, 1903, the 
St. Louis Company brought a suit at law against the Montana Com- 
pany to recover damages in the sum of $200,000 for ores so extracted 
and removed by the latter company from this vein east of the eastern 
side line of the St. Louis claim and underneath the surface of the 
Nine Hour claim. 

This complaint was thereafter amended to conform to the adjudica- 
tion in the course of the litigation concerning the compromise ground 
and the work of the Montana Company in extracting and rerrïoving 
ore thërefrom. The first amended and supplemental complaint was 
filed November 21, 1898, in which damages were alleged at $200,000 
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as in the original complaint. The second amended and supplemental 
complaint was filed June 26, 1899, in which it was alleged that since 
the filing of the original complaint and up to the 26th day of June, 
1899, the Montana Company had extracted ore from the premises 
and vein described amounting in value to $400,000, and a judgment 
was demanded for $600,000. The third amended and supplemental 
complaint was filed December 2, 1907, in which it was alleged that the 
damages sustained by the St. Louis Company by the opérations of the 
Montana Company in the vein east of the easterly side line of the 
St. Louis claim had amounted to $1,000,000. 

In the original complaint the action was on the part of the St. Louis 
Company to recover from the Montana Company damages for the 
extraction and removal of ore from any vein having its top or apex 
within the surface boundaries of the St. Louis claim. In the first 
amended and supplemental complaint, filed November 21, 1898, the 
St. Louis Company alleged its ownership of the ores in ail veins apex- 
ing within the surface boundaries of the St. Louis claim, particularly 
describing such boundaries, and saving and excepting therefrom the 
surface of the compromise ground described in the amended and sup- 
plemental complaint. This was in accordance with the décision of the 
courts in the action brought by the Montana Company against the St. 
Louis Company for the spécifie performance of the agreement to con- 
vey the compromise ground to the Montana Company, in which action 
spécifie performance of the agreement by the St. Louis Company was 
decreed. Montana Mining Co. v. St. Louis Mining & Milling Co., 20 
Mont. 394, 51 Pac. 824 ; St. Louis Mining & Milling Co. v. Montana 
Mining Co., 171 U. S. 650, 19 Sup. Ct. 61, 43 L. Ed. 320. 

The présent action is a suit in equity ancillary to the suit at law 
brought by the St. Louis Company against the Montana Company to 
enjoin and restrain the Montana Company from removing or extract- 
ing any ore from within or underneath the compromise strip as the 
same is described in the complaint, and from conducting any mining 
opérations therein, or from selling or disposing of any ore extracted 
therefrom until the final détermination of the suit at law; and this 
is an appeal from a temporary restraining order in substantially the 
same terms as the injunction prayed for in the complaint, but limited 
to continue during the pendency of the suit and until the further order 
of the court. 

It is alleged in the complaint that in the litigation between the par- 
ties thereto, and in the course of the action referred to and the pro- 
ceedings had therein, it has been determined and adjudicated that the 
St. Louis Company is the owner of and entitled to ail the ores in the 
said vein east of the east line bounding plane of the compromise strip, 
to the extent that the apex of said vein is wholly or partly in said St. 
Louis claim as patented, and that in the course of trials theretofore 
had in the said action, it was conceded by the Montana Mining Com- 
pany that large quantifies of ore hâve been extracted by the said 
company from within the said territory, that is to say, from that part 
of said vein the apex of which is wholly or partly in said St. Louis 
claim as patented in the said Nine Hour claim and east of the east line 



518 168 FEDERAL REPORTEE. 

of the compromise strip, and that there remains only to be determined 
in_ the said action the exact quantity of ore so extracted from the 
said territory and the value thereof. 

It is alleged that the Montana Company is engaged in extracting, 
removing, and shipping the ore from within the compromise ground, 
and has already shipped, sold, and disposed of a large quantity of 
yaluable ore so extracted from the ground, and that it intends to con- 
tinue extracting, removing, and shipping the ore within the said vein 
and underneath the said compromise strip. That if it is allowed to 
continue extracting and removing the ore from underneath said ground 
it will hâve removed and disposed of so much thereof before a trial 
of the said action can be had that there will not remain therein ore 
sufficient, with such other property as the défendant may own within 
the state of Montana or the United States, as shall be sufficient to 
satisfy such judgment as your orator will recover in the said action. 

It is further alleged in the complaint that the St. Louis Company 
has caused a large amount of development work to be done beneath 
the surface of the compromise strip, for the purpose, among others, 
of disclosing the identity and continuity of the vein from the apex 
within the boundary of the St. Louis claim to and underneath the sur- 
face of the Nine Hour claim. This development work was done 
under order of the court, and such order was made by the court uport 
showing the necessity for such development work ; that it is essential 
to complainant that such development work should remain undisturbed 
until the final disposition of the action, for the reason that in order 
to establish the claim made by the complainant in said action it will be 
necessary that the witnesses or some of them go through said workings 
and examine the conditions on the ground as disclosed therein; that 
if the Montana Company is permitted to continue extracting from 
the vein underneath the compromise ground the évidence upon which 
complainant must lawfully rely to establish the course of said vein and 
its width and extent and the quantity and value of the ore extracted 
from the said vein beyond the said compromise strip will be utterly 
destroyed. 

To the complaint the Montana Company answered, denying many 
of the allégations of the complaint and admitting others, but averring 
that it will contend, as it always has contended, that the St. Louis 
Company has no right, title, or interest in any of the ores or minerais 
situated beneath the surface of the Nine Hour daim. 

It is contended by the appellant that the restraining order entered 
in this case was granted by the court without authority. Section 871 
of the Code of Civil Procédure of 1895 of Montana (Rev. Codes, § 
6643) provides, among other things : 

"When it appears, by affidavit, that the défendant during the pendency of 
the action, threatens, or Is about to remove, or to dispose of hls property, witb 
intent to defraud the plaiiitiff, an injunction order may be granted to restrain 
the removal or disposition." 

Without entering into a discussion concerning the construction plac- 
ed upon a similar provision in the New York Code of Procédure, it 
is sufficient to say that we are satisfied that the statute authorizes a 



CANNER V. WEBSTER TAPPER CO. 519 

restraining order under circumstances such as are presented in this 
case. High on Injunctions, § 1407; Morey v. Bail, 90 Ind. 450; Lee 
v. Gross, 126 Ind. 102, 25 N. E. 891 ; Rubens v. Joël, 13 N. Y. 488. 
The probability that the St. Louis Company will recover a judgment 
against the Montana Company for ore extracted and removed by the 
latter company from the vein in controversy beyond the further side 
line of the compromise ground is foreshadowed, we think, in the 
décision of the Suprême Court in Montana Mining Co. v. St. Louis 
Mining & Milling Co., 204 U. S. 204, 218, 27 Sup. Ct. 254, 51 L. Ed. 
444. Under ail the circumstances of the case we think there was no 
abuse of the discrétion of the court in the granting of the order. 
The order of the lovver court is affirmed. 



CANNER t. WEBSTER TAPPER CO. et al. 
(Circuit Court of Appeals, First Circuit. March 11, 1909.) 

No. 809. 

1. B\NKRUPTCY (§ 407*) — APr-EAL— Review— Findinos op Fact. 

Findings of fact, made by a référée in bankruptcy and confirmed by 
the District Judge, are to be accepted by an appellate court, unless clear- 
ly erroneous. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dlg. § 929; Dec. 
Dig. 8 467.» 

Appeal and review in bankruptcy cases, see note to In re Eggert, 43 
C. C. À. 9.] 

2. Bankbuptcy (§ 76*) — Involuntaby Proceedings— Ceeditors Entitled to 

Join in Pétition— Estoppel. 

The rule that creditors who assent to a gênerai assignment by their 
debtor are in gérerai estopped to join in a pétition in bankruptcy against 
him does not api .. vvhere they are induced to do so by his fraud or mis- 
representation, aud in such case they may repudiate the assignment and 
allège it as an act of bankruptcy. 

[Ed. NotP. — For other cases, see Bankruptcy, Cent. Dig. § 97; Dec. 
Dig. § 70.', 

3. Bankruptcy (§ 00*) — Acts of Bankbuptcy— General Assignment. 

Under Bankr. Act July 1, 1898. c. 541, § 3a (4), 30 Stat. 546 (U. S. Comp. 
St. 1901, p. 3422), as aniended by Act Feb. 5, 1903, c. 487, § 2, 32 Stat. 
797 (U. S. Comp. St. Supp. 1907, p. 1025), the making of a gênerai assign- 
ment by a debtor constitutes an act of bankruptcy, althougn it is . not 
valid for ail purposes. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 80; Dec. 
Dig. § 60.*] 

Appeal from the District Court of the United States for the Dis- 
trict of Massachusetts. 

Elisha Greenhood, for appellant. 

Harvey H. Pratt (John J. Neal and John J. Coady, on the brief), 
for appellees. 

Before COLT, PUTNAM, and LOWELL, Circuit Judges. 

LOWELL, Circuit Judge. On September 4, 1908, the Webster 
Tapper Company, the A. G. Crosby Company, and James Dempsey 

*For other cases see sanie topic & § numbek In Dec. & Aui. Digs. 1907 to date, & Rep'r Indexes 
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filed an involuntary pétition in bankruptcy against Louis Canner. The 
act of bankruptcy alleged was the making of a gênerai assignment July 
18, 1908. The pétition (thus anticipating a probable défense) further 
alleged that the petitioners accepted the assignment by reason of the 
false and fraudulent représentations made by Canner, viz. : (1) That 
Canner had, at the date of the assignment, book accounts to the value 
of $10,000; whereas, in fact, he had, on july lOth, attempted to con- 
vey thèse book accounts to Wolfman as security for the sum of $2,300, 
and had secreted the said $2,300, or that part of it which had corne 
into his hands. (2) That Canner owned and was possessed in his own 
right, but in his wife's name, of certain real estate; whereas, in fact, 
the said real estate stood in the name of Mrs. Canner and of Mrs. 
Freedman, and the "real title" was in Canner and Jacob Freedman 
as copartners. (3) That Canner had not before been adjudicated a 
bankrupt; whereas, in fact, thé true name of the said Louis Canner 
was Benjamin S. Canner, and under the latter name he had been ad- 
judicated a bankrupt July 16, 1902, and was still undischarged. That 
the petitioners relied upon thèse statements, and that, had they known 
that any or ail of Canner's said représentations were false or fraudu- 
lent, they would not hâve assented to or signed the assignment. 

In his answer. Canner denied the act of bankruptcy, and further al- 
leged that the petitioners had become parties to the assignment and 
had agreed to accept thereunder their distributive shares of his prop- 
èrty, and so had ceased to be his creditors, and that the petitioners, 
with his other creditors, had participated in the assets and proceeds 
of the business and in his property for more than six weeks. Canner 
further denied the false représentations alleged in the pétition. 

The matter was referred to the référée under General Order 12 
(89 Fed. vii, 32 C. C. A. xvi), and the référée reported that a meeting 
of certain creditors of Canner was held at the office of the Webster 
Tapper Company on July 18, 1908. At that meeting, Tapper produced 
a list of assets and liabilities which he had received f rom Canner. The 
assets were stated to be about $9,700 ; the liabilities, $10,406. The 
assets included Canner's book accounts, which were represented by 
hîm to be easily worth $7,000. Thèse figures were read to the cred- 
itors, and an assignment in the usual form was executed by the bank- 
rupt and by some of the creditors. "After some of the creditors 
had signed the assignment, it developed that thèse book accounts had 
been assigned to Wolfman, who then had possession of the books, 
for a loan of $2,300." The référée further found (1) that the cred- 
itors, or a majority of them, who assented to the assignment, were 
not at that time fully conversant with the claim of Wolfman; (2) 
that there was no equity in the real estate, as stated by Canner to 
Tapper, owing to the fact that a mortgage had recently been placed 
on it ; (3) that Canner had misrepresented by giving the wrong name. 
The référée found "thèse allégations to be established by the évidence, 
and that the creditors were misled into entering into this assignment, 
and that they would not hâve entered into the assignment had they 
known the facts as they were subsequently ascertained." He there- 
fore recommended an adjudication of bankruptcy. 
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The case came on for further hearing before the learned judge of 
the District Court, who adjudged Canner a bankrupt. In his opinion 
he stated that the référée had found that false représentations were 
made by Canner to his creditors: (1) In respect of his name and his 
former adjudication in bankruptcy; (2) in respect of the Wolfman 
pledge; (3) in respect of the real estate. The learned judge added 
that the évidence supported the findings, and that Canner was at- 
tempting to keep his creditors in ignorance of the facts. He conclud- 
ed as f ollows : 

"An assent to an assignment induced by fraud on the bankrupt's part 
ought not to be treated as a voluntary assent on the creditors' part. Under 
the circumstances shown, I think thèse creditors had the right to repudiate 
their assent and treat Canner's exécution of the assignaient as an act of 
bankruptcy unassented to by them." 

From the adjudication of bankruptcy Canner appealed to this court, 
assigning as errors that the court had erred in adjudicating him a 
bankrupt, and in holding (1) that the petitioning creditors were en- 
titled to become parties to the pétition after they, or some of them, 
had advised and joined in the making of the gênerai assignment; (2) 
that the petitioning creditors could or did legally avoid the assignment ; 
(3) that false représentations were made; and (é) that the petitioners 
were deceived. The other assignments of error we do not feel our- 
selves called upon to notice. 

We perceive no error in the findings of fact made by the référée and 
confirmed by the judge. Thèse we are to accept, unless clear error 
in them is shown, according to a late statement of the rule in Page 

v. Rogers, 211 U. S. 575, 29 Sup. Ct. 159, 53 L. Ed. , and Smith 

v. Nat. Suffolk Bank, 127 Fed. 286, 62 C. C. A. 218. 

Canner urges, first, that the petitioning creditors, having become 
parties to the gênerai assignment, are estopped from filing a pétition 
in involuntary bankruptcy against the assignor; and, second, that, 
even if they be not thus generally estopped altogether from joining 
in a pétition in involuntary bankruptcy, yet they are estopped from 
setting up in that pétition, as the allcged act of bankruptcy upon which 
the pétition is based, the gênerai assignment whose effect upon them 
as parties they seek to avoid. Canner contends that the petitioning 
creditors are thus seeking, on the one hand, to avoid the assignment to 
which they were parties, and, on the other, that they are relying upon 
it as an act of bankruptcy. 

1. That a creditor who has become a party to a gênerai assignment 
may not ordinarily join as a petitioning creditor in bankruptcy pro- 
ceedings is settled, as has been said by this court and by the District 
Court for the District of Massachusetts. Moulton v. Coburn, 131 Fed 
203, 66 C. C. A. 90 ; In re Romanow (D. C.) 92 Fed. 510. But in the 
first-mentioned case this court placed its décision upon the ground 
that, the petitioning creditor "having voluntarily elected that the 
bankrupt's estate shall be administered under the assignment, and hav- 
ing accepted the provisions of the deed of trust, he is estopped from 
action inconsistent with the agreement. Lowell on Bankruptcy, § 51. 
While spécial circumstances might entitle a creditor to repudiate his 
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agreement or release him from the conséquences, no such circum- 
stances are présent in this case." Where the petitioning creditor has 
become a party to the assignment, relying upon the false représenta- 
tions of his debtor, the gênerai rule stated in Moulton v. Coburn and 
in Re Romanow does not apply, and the exception to the rule sug- 
gested in the former case has its proper application. The false rep- 
résentations thus relied upon need not be sufficient to form the basis 
of an action of deceit. The debtor who offers a gênerai assignment 
to his creditors is bound to a fair disclosure of his circumstances 
without concealment or falsehood. Pollock on Contracts (?th Eng. 
Ed.) 382; Id. (Williston's Ed.) 381. 

2. In Griffin v. Dutton (C. C. A.) 165 Fed. 626, 627, we held that 
an assignment constitutes an act of bankruptcy, although it be not 
valid for ail purposes ; e. g., by reason of a want of the assent of cred- 
itors. We observed : 

"The language of the bankruptcy act is gênerai. It makes no distinction 
between strictly valid instruments and those which may be invalid for cer- 
tain purposes. To limit its opération to those assignments which are in ail 
respects valid would be contrary to the intent and purpose of the act." 

In his opinion the learned judge of the District Court rested his 
décision upon a répudiation by the petitioning creditors of their assent 
to the assignment. This répudiation, which was permissible under the 
circumstances, left the assignment still executed by the debtor. Thus 
it remained a sufficient basis for an adjudication of bankruptcy, al- 
though it was not assented to by any creditor. With this reasoning 
we agrée. Our décision is in accord with the décision of the Circuit 
Court of Appeals for the Seventh Circuit in Re Curtis, 94 Fed. 630, 
36 C. C. A. 430. There, it is true, the petitioning creditor had not 
formally assented to the gênerai assignment, except by filing his claim 
for a share in the assigned assets; but we do not regard as material 
the différence between that case and the case at bar, though the dif- 
férence has sometimes been alluded to in comments made upon the 
former. 

We therefore accept the facts as found by the learned District 
Judge and the référée. We agrée with their interprétation put upon 
thèse facts and with their construction of the bankruptcy act (Act 
July 1, 1898, c. 541, 30 Stat. 544 [U. S. Comp. St. 1901, p. 3418]). 

The decree of' the District Court is affirmed, and the appellees re- 
cover their costs of appeal. 

NOTE.— The following is the opinion of Dodge, District Judge, in the court 
belovv: 

DODGE, District Judge. Louis Canner, the alleged bankrupt, is also known 
as Benjamin S. Canner. Ile has still another mime under which he carries 
on a business wherein he is the sole pevson concerned, viz., the Marshall Hay 
& Grain Company. 

The act of bankruptcy charged is a gênerai assignment for the beneflt of 
creditors on July 18, 1908. That he executed sucli a gênerai assignment is 
not disputed. The document is in évidence as Exhiblt 1. He is described in 
it as Benjamin S. Canner, doing business under the naine and style of the 
Marshall Hay & Grain Company. Albert K. Tapper, who signs tins pétition on 
behalf of the Webster Tapper Company, one of the petitioning creditors, is the 
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assignée named. James Dempsey and the A. G. Crosby Company, the other 
two petitioning creditors, signed It as ereditors assenting to it, as did also 
the Webster ïapper Company and flve other parties. In the assignaient the 
bankrupt is nowhere described as Louis Canner, nor is any référence made to 
that naine. 

A creditor who assents in writing to an assignaient like this, and voluntarily 
beeomes a party to it, as thèse creditors bave done, is ordinarily estopped to 
allège it as an act of bankruptcy for the purposes of an involuntary pétition 
against the assignor. This is the settled law, at least in this circuit. He 
Bomanow (D. C.) 92 Fed. 510; Moulton v. Coburn et al., 131 Fed. 201, 203, 00 
C. C. A. 90, 92. As declared by the Circuit Court of Appeals for this circuit 
in the case last cited: "Tins is not because he lias ceased to be a creditor, 
but because, having voluntarily elected that the bankrupt's estate sball be 
administered under the assignmeiit, and having accepted the provisions of the 
deed of trust, he is tbereby estopped f rom action inconsistent with the agree- 
inent." Page 203. 

In the same opinion it is said, immediately after the quotation above made: 
"While spécial eircumstanees might entitle a creditor to repudiate his agree- 
ment or relieve him from the conséquences of an élection, no sueh circum- 
stances are presented in this case." The question in the case at bar is whether 
or hot such spécial cireumstances are shown in it as ought to hâve the effect 
described. 

In their involuntary pétition, filed some six weeks after the assigninent, via., 
on September 4, 1908, the petitioners set forth that they were induced to as- 
sent to the assignaient by certain false and fraudulent représentations made to 
them by Canner. In his answer Canner dénies making the false représenta- 
tions charged. He also dénies the commission of the alleged act of bankruptcy 
or that he was insolvent. There is no doubt that he did exécute the as- 
signinent ; and, this being so, the question of his insolvency beeomes irrelevant. 
West Company v. Lea, 174 V. S. 590, 599, 19 Sup. Ct. 836, 43 L. Ed. 1098. 

Under a référence to ascertain and report upon the facts, the référée haa 
found that false représentations were made by the bankrupt to his creditors 
at a meeting of his creditors, during which, after a statement of assets and lia- 
bilities obtained from him had been presented, the assignment was executed 
and assented to as above. The false représentations found by the référée may 
be thus stated ; some particulars not appearing in his report being inserted 
from the évidence which accompanies it: 

(1) The bankrupt gave his name only as Benjamin S. Canner, doing business 
as the Marshall Hay & Grain Company. But his real name, or at least his 
earlier name, is Louis Canner, the name under which, on July 16, 1902, he filed 
a voluntary pétition in this court. On that pétition he has never been dis- 
charged. In those proceedings he appears only as Louis Canner. At the time 
of the assignment he represented to the creditors présent that he had never 
been in bankruptcy. They did not then know that his real name, or former 
name, was Louis Canner. 

(2) He represented his book accounts as easily worth $7,000, and amounting, 
as they stood, to $10,000; whereas, he had in fact assigned them ail to one 
Wolfman as security for a note for $2,000, which he had given for a loan of 
$2,300. He had also, as afterward appeared, put his books in Wolf'man's pos- 
session, and Wolfman declined to give them up to the assignée. 

(3) He represented as an item of his assets certain real estate standing in 
his wife's name, that there was an equity in this real estate worth $800, and 
that it would be conveyed to the assignée. In fact, the real estate stood in the 
joint names of his wife and another person, and there was no equity in it of 
substantial value ; it having recently been mortgaged by the record owners. 

The référée has further found that the creditors who assented to the assign- 
ment relied on and were misled by the above false représentations, and would 
not hâve becorne parties to it, had they known the real facts. 

The évidence seems to me to support the referee's findings. In my opinion 
it shows that Canner, in the discussion of his affairs which resulted in the 
exécution of and assent to the assignment, was attempting to keep his creditors 
in ignorance of anything which might lead them to withhold the prospect of 
relief on easy terms which the proposed assignment afforded. If there is any 
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possible question whether some of the petitioning creditors ought not to hâve 
known or suspeeted that the facts regarding the book accounts or the real 
estate were not as represented, before they signed the assignment, I see no 
reason at ail to doubt that the bankrupt deceived them ail by his use of a naine 
not his own, or at any rate differiug from that under which he had passed 
in 1902, and by representing, contrary to the fact, that he had never been in 
bankruptcy. 

An assent to an assignment induced by fraud on the bankrupt's part ought 
not to be treated as a voluntary assent or élection on the creditor's part. Un- 
der the circumstances shown, I think thèse creditors had the right to repudiate 
their assent, and treat Canner's exécution of the assignment as an act of 
bankruptcy unassented to by them. Re Curtis, 94 Fed. 030, 36 C. C. A. 430. 

Adjudication is therefore ordered. 



LEVY v. KANSAS CITY, KAN. 

(Circuit Court of Appeals, Eighth Circuit. March 22, 1909.) 

No. 2,834. 

1. Action (§ 4*)— Wheh Maintainable— Moral Turpitude or Illegality. 

It is a général rule of public policy and of law that no action may be 
maintained which arises out of the moral turpitude of the plaintiff, or out 
of his violation of a. gênerai law enacted to effectuate the public policy 
of a state or nation. 

[Ed. Note. — For other cases, see Action. Cent. Dig. J 17 ; Dec. Dig. § 4.*] 

2. Action (§ 4*) — Rule Applies to Actions to Recover Losses and Dam- 

ages. 

The maintenance of actions to recover moneys or property lost, or dam- 
ages sustained, through transactions or contracts wherein the plaintiffs 
were guilty of moral turpitude, or of the violation of a gênerai law of pub- 
lic policy, is prohibited by this rule, as well as the maintenance of ac- 
tions to enforce such contracts. 

[Ed. Note. — For other cases, see Action, Dec. Dig. § 4.*] 

3. Action (§ 4*)— Acts of Défendant Inducing Belief It will Violate Law 

and perform contract will not sustain. 

The fact that the plaintiff was induced by the misleading acts of the de- 
fendant to part with his money or property in the belief that the défend- 
ant would continue to violate the law and would perforai the illégal con- 
tract for which he paid his money will not sustain his action. 

[Ed. Note. — For other cases, see Action, Dec. Dig. § 4.*] 

4. Action (§ 4*) — Recovery of Fee for License to Conduct Unlawful Oc- 

cupation Denied. 

There was a statute of thé state of Kansas (Sess. Daws 1893, p. 294, c. 
155) which prohibited pool selling and book making in that state, with 
an immaterial exception, and there was an ordinance of Kansas City, Kan., 
that any person might carry on that business in that city for a year for 
$5,000. The plaintiff bought of the city a license under this ordinance, 
and paid $5,000 for it, and the second day after he comnieiiced his busi- 
ness the city stopped him, and it has prevented him ever since from carry- 
iug it on. He sued the city for the $5,000. 

HeJd, the plaintiff was guilty of a violation of a gênerai law enacted to 
effectuate the public policy of the state of Kansas, and his action was not 
maintainable. 

[Ed. Note. — For other cases, see Action, Cent. Dig. §§ 17, 18; Dec. Dig. 
§4.*] 
(Syll abus by the Court.) 

' — : 1< 

•For other cases see same topic & § numeee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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In Error to the Circuit Court of the United States for the District 
of Kansas. 

I. J. Ringolsky (D. I. White and C. E. Hutchings, on the brief), 
for plaintiff in error. 

Ralph Nelson (H, L,. Alden, on the brief), for défendant in error. 

Before SANBORN and ADAM S, Circuit Judges, and RINER, Dis- 
trict Judge. 

SANBORN, Circuit Judge. Conducting the business of pool sell- 
ing and book making in the state of Kansas, except within the; in- 
closure of a race track for not exceeding two weeks in any year, was 
prohibited under a penalty of imprisonment for one year and a fine 
of $1,000 by section 1, c. 155, p. 294, of the Session Laws of Kansas 
of 1895. In April, 1898, the city council of Kansas City enacted an 
ordinance to the effect that any person might carry on the business 
of book making and pool selling in that city for an annual license fee 
of $5,000. The plaintiff brought an action against the city of Kansas 
City, and alleged in his complaint that on July 29, 1905, he purchased 
a license to conduct the business of book making and pool selling at 
Nos. 5 and 5% Central avenue, in that city, for the term of one year, 
and paid the city $5,000 for it under its ordinance; that he leased 
and furnished a room at those numbers for that business, and engaged 
in it there under his license ; that on July 31, 1905, the city wrong- 
fully and forcibly arrested him, and by force and threats of repeated 
arrests has excluded and prevented him ever since from carrying on 
the business of book making or pool selling in that city; that thèse 
acts of prévention and exclusion were instigated and performed by 
the city at the request and for the benefit of persons who were con- 
ducting the same business in that city under a similar license, and 
for the purpose of depriving him of his $5,000 and of appropriating 
it to the use of the city ; that he has demanded the return of his $5,000, 
and the city has refused to repay it. The court below sustained a gên- 
erai demurrer to this complaint, and the plaintiff sued out this writ 
of error to reverse the judgment founded upon that ruling. 

"Ex dolo malo non oritur actio" is a maxim which lies at the founda- 
tion of a gênerai rule of public policy, the rule that the courts will not 
sustain an action which arises out of the moral turpitude of the plain- 
tiff or out of his violation of a gênerai law enacted to carry into 
effect the public policy of the state or nation. Coppell v. Hall, 7 Wall. 
542, 552, 557, 558, 19 L. Ed. 244; Thomas v. City of Richmond, 
12 Wall. 349, 355, 20 L. Ed. 453 ; Oscanyan v. Arms Co., 103 U. S. 
261, 2G9, 26 L. Ed. 539; Irwin v. Williar, 110 U. S. 499, 510, 4 
Sup. Ct. 160, 28 E. Ed. 225; Embrey v. Jemison, 131 U. S. 336, 
345, 9 Sup. Ct. 776, 33 L. Ed. 172 ; Central Trans. Co. v. Pullman's 
Car Co., 139 U. S. 24, 60, 11 Sup. Ct. 478, 35 L. Ed. 55 ; Pullman's 
Car Co. v. Trans. Co., 171 U. S. 138, 151, 18 Sup.Ct. 808, 43 L. Ed. 
108; McMullen v. Hoffman, 174 U. S. 639, 654, 658, 19 Sup. Ct. 
839, 43 L- Ed. 1117; Harriman v. Northern Securities Co., 197 
U. S. 244, 295, 25 Sup. Ct. 493, 49 L. Ed. 739; Continental Wall Pa- 
per Co. v. Voight & Sons, 212 U. S. 227, 29 Sup. Ct. 280, 292, 53 L,. 
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Ed. . But counsel say, and it is true, that this is not an action 

to enforce the illégal contract evidenced by the license, but to re- 
cover back the money he paid for this contract that the city repudiat- 
ed, this contract for which he received no considération. But the 
maintenance of actions to recover moneys or property lost, or damages 
sustained, through transactions or cOntracts wherein the plaintiff s were 
guilty of moral turpitude, or of the violation of a gênerai law passed 
to effectuate a public policy, is prohibited by this rule, as well as the 
maintenance of actions upon contracts of that nature. Thomas v. 
Richmond, 12 Wall. 349, 355, 20 L. Ed. 453 ; Irwin v. Williar, 110 
U. S. 499, 510, 4 Sup. Ct. 160, 28 L. Ed. 225; Begbie v. Phosphate 
Sewage Co., L. R. 10 Q. B. 491, 499 ; Scott v. Brown & Co., E. T. 
R. (N. S. 1892) 782; Babcock v. Thompson, 20 Mass. 446, 449, 15 
Am. Dec. 235 ; Abbe v. Marr, 14 Cal. 210, 212 ; Knight v. Linzey, 
80 Mich. 396, 45 N. W. 337, 339, 8 E. R. A. 476; Morgan v. Groff, 
5 Denio (N. Y.) 364, 365, 49 Am. Dec. 273 ; Myers v. Meinrath, 101 
Mass. 366, 370, 3 Am. Rep. 368; Haynes v. Rudd, 102 N. Y. 372, 
376, 377, 7 N. E. 287, 55 Am. Rep. 815 ; Bryant v. Wilcox, 137 
Mich. 669, 100 N. W. 919, 920; Shaffner v. Pinchback, 133 111. 410, 
24 N. E. 867, 868, 23 Am. St. Rep. 624; Inhabitants of Worcester 
v. Eaton, 11 Mass. 368, 377; Shipley v. Reasoner, 80 Iowa, 548, 558, 
45 N. W. 1077; Robeson v. French, 53 Mass. 24, 25, 45 Am. Dec. 
236 ; Lyon v. Strong, 6 Vt. 219 ; Duffy v. Gorman, 64 Mass. 45. 

The complaint shows that the city had enacted an ordinance which 
by its terms authorized the plaintiff to carry on for a year his busi- 
ness of book making and pool selling, that other persons were con- 
ducting a business of that nature under that ordinance with the con- 
sent of the city, and that the city received the plaintiff's money and 
isSued a license to him; and counsel argue that the plaintiff was de- 
luded into parting with his money by the acts of the city, by its ordi- 
nance, by its practice of issuing licenses and of permitting other 
licensees to carry on a similàr business thereunder, and T)y its accept- 
ance of his money and its issue of the license to him. It is conceded 
that the action of the city in taking his money for a license to do 
business for a year under its ordinance, in depriving him of the use 
of this license two days later, and in refusing to return his money to 
him, is abhorrent to the sensé of fairness and justice and despicable. 
Nevertheless, one who loses his money or his property by knowingly 
engaging in a contract or transaction which involves his own moral 
turpitude, or his violation of a gênerai law enacted to carry into effect 
a public policy, may not maintain an action for his loss or his dam- 
ages because the acts of others deluded or persuaded him to believe 
that they would continue to violate the law or to perform an illégal 
contract, and this because his own moral turpitude and his violation 
of the law repel him from the courts. Haynes v. Rudd, 102 N. 
Y. 372, 376, 377, 7 N. E. 287, 55 Am. Rep. 815; Babcock v. Thomp- 
son, 20 Mass. 446, 449, 45 Am. Dec. 235; Abbe v. Marr, 14 Cal. 
210, 212; Scott v. Brown & Co., L. T. R. (N. S. 1892) 782; Begbie 
v. Phosphate Sewage Co., L. R. 10 Q. B. 491, 499 ; Robeson v. French, 
53 Mass. 24, 25, 45 Am. Dec. 236 ; Gregg v. Wyman, 58 Mass. 322, 
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325 ; Duffy v. Gorman, 64 Mass. 45. In view of thèse established 
rules of law, the allégations of the complaint that the plaintif! was 
induced by the acts of the city to fit up a place of business at great 
expense, and that the city was instigated and induced to prevent him 
from carrying on his illégal business by those who were conducting 
a rival business, and that it prevented him from proceeding with his 
business for the benefit of his rivais and for the purpose of appropriat- 
ing to the benefit of the city his $5,000, are immaterial and will not 
be farther noticed. The controlling issue in this case is the legality 
and righteousness of the acts of the plaintiff. Those of the défendant 
hâve little materiality. 

In the year 1903 the Législature of Kansas passed an act which 
gave to Kansas City, and to other cities of its class, power "to restrain, 
prohibit, and suppress games and gambling houses" (Laws Kan. 1903, 
p. 186, c. 122, § 50) ; and it is contended that this act effected by the 
use of thèse words a repeal of the gênerai law of 1895 which prohibit- 
ed book making and pool selling in the state. The argument is that, 
because games and gambling houses could not be restrained unless 
they were permitted, the effect of this statute must hâve been to 
repeal the prohibition of the former statute and to permit them. But 
the act of 1895 is a gênerai law putting into effect a public policy of 
the state of Kansas regarding book making, pool selling, and gambling 
in various other forms, while that of 1905 is a gênerai law granting 
powers to and imposing duties upon certain cities of the state. The 
two acts treat of différent subjects, are not in pari materia, and the 
act of 1905 évidences no intention of the Législature to modify or 
repeal the law of 1895. The conclusion is that it did not repeal it, 
and that the law of 1895 is still in force. 

It is said that this law is unconstitutional ; but no provision of 
the Constitution of the United States, or of the Constitution of Kan- 
sas, which it is alleged to violate, is cited, and no reason why it is 
unconstitutional is suggested, except that the Suprême Court of Mis- 
souri once held a similar statute inconsistent with the Constitution of 
that state. State v. Walsh, 136 Mo. 400, 37 S. W. 1112, 35 L. R. 
A. 231. The Suprême Court of Kansas, however, which is controlling 
authority in the national courts upon the question whether or not this 
statute conflicts with the Constitution of that state, has sustained and 
enforced it. Levy v. Kansas City, 74 Kan. 861, 86 Pac. 149. No 
provision of the Constitution of the United States which it violâtes 
occurs to our minds, and the suggestion that it is unconstitutional must 
be overruled. 

Cases are cited in which corporations hâve been held to be estopped 
from denying that their officers had authority to do lawful acts for 
the corporation within the scope, but beyond the limits, of the power 
of the officers (Martel v. City of East St. Louis, 94 111. 67), and in 
which they hâve been compelled to return moneys paid for licenses 
and ultra vires contracts which they subsequently revoked or repudi- 
ated (Pearson v. City of Seattle, 14 Wash. 438, 44 Pac. 884 ; Brown 
v. City of Atchison, 39 Kan. 37, 17 Pac. 465, 7 Am. St. Rep. 515; 
Railroad Company v. Howard, 7 Wall. 392, 19 L. Ed. 117 ; Central 
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Trans. Co. v. Pullman's: Car Co., 139 U. S. 24, 58, 59, 11 Sup. Ct. 
478, 35 h. Ed. 55). The rule is invoked that, where one has availed 
himself of an unconstitutional law tp secure ail the benefits of a con- 
tract, he may be estopped from pleading its unconstitutionality to 
dëfeat an action to compel him to bear its burdens. Ferguson v. 
Landram, 5 Bush (Ky.) 230, 96 Am. Dec. 350; Stewart v. Board of 
Commissioners, 45 Kan. 708, 26 Pac. 683, 23 Am. St. Rep. 746; 
Daniels v. Tearney, 102 U. S. 415, 26 L. Ed. 187. Attention is called 
to the fact that courts of equity hâve sometimes relieved parties 
from the loss of, or from in jury to, their rights of property which 
hâve resulted from mistakes of law. Freichnecht v. Meyer, 39 N. J. 
Eq. 551, 558; Baies v. Hunt, 77 Ind. 355, 359, 360; Kerr on Fraud 
and Mistake, 400. Counsel argue from thèse décisions that the courts 
should hold that the city is estopped from denying the validity of k<? 
ordinance and should grant him a recovery of the money he expen^- 
ed for his license. But the answer to this argument is that in noire 
of the cases he cites did the fatal vice of the moral turpitude ci 
the plaintiff, or of his violation of a gênerai law of public polie;*, 
inhere, and for that reason ithey are neither controlling nor pef • 
suasive in the case at bar. The question hère is, not what the plaintif 
iriight hâve recovered in the absence of that vice, but what he car? 
rëcover in the présence of it. 

In Brent v. State, 43 Aîa. 297, 301, cited by counsel for the plair- 
tifï, .Brent was indicted for the violation of a statute which prohibite i 
the opération of a lottery; but the court held that he was lawfull' 1 
licensed to carry on the lottery under a subséquent statute, which if\ 
so far as it created a corporation was unconstitutional, but in so fa' 
as it granted a licence to the défendant in that case was légal. Th? 
court then proc .ed-d to déclare that the défendant was not charge " 
with notice that the second statute was unconstitutional, and counst ■ 
found upon this last statement the contention that the parties to this 
action were not ^harged with knowlèdge that the ordinance was void 
and that the business of book making and pool selling was illégal. 
But the déclaration in the Brent Case upon which they rely was obiter 
dictum, and if it were a true statement of the law it would be far 
from conviucing that the parties to this suit were ignorant of the gên- 
erai law of 1895 and of the illegality of the ordinance and the license. 
The act of 1895 was not a new law. It was 10 years old when the 
plai"tiff nrocured his license. It not only prohibited him from carry- 
ing on tne business of book making and pool selling on Central avenue 
in th'e city of Kansas City, but it disclosed a public policy of the state 
which had been patent and well known for more than 10 years, the 
policy to prevent the carrying on of the business of book making and 
pool selling in that state. Much is written in the brief of counsel 
for the plaintiff of a mistake of law into which the parties to this 
action are supposed to hâve fallen ; but the complaint has been search- 
ed in vain for any averment that either of them was ignorant of the 
act of 1895, or that either of them believed that the ordinance of 
1898, was valid, and in the absence of any such averment or proof 
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the légal presumption is conclusive that they knew the law and that 
they intended to disregard it. 

There is, therefore, no escape from the resuit that the plaintif! is 
hère asking the court to compel the défendant to restore to him money 
which he paid to it for a license to carry on a business prohibited by 
a pénal statute, and he falls far within the rule that courts will not 
lend their aid to parties to recover money or property lost through 
contracts or transactions in which they were guilty of the violation of 
a gênerai law enacted to carry into efïect the public policy of a state 
or nation; and the judgment below is affirmed. 
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AMERICAN FUR REFINING CO. et al. v. CIMIOTTI UNHAIRING 

CO. et al. 

(Circuit Court of Appeals, Third Circuit February 10, 1909.) 

No. 48. 

1. IiwuNCTidN (§ 239*) — Weongpul Injunction— Liability— Limitation bt 

Lond. 

Where a fédéral court, as a condition to the granting of a preliminary 
Injunction, required complainant to give a bond in a stated sum to indem- 
nify tbe défendant against loss or in jury due to the iuiprovideut or erro- 
neous grânt of such injunction, the liability of the complainant, as well 
as the surety, is limited to the amount of such bond, and neither further 
damages, interest, nor costs can be awarded in addition thereto. 

[Ed. Note. — For other cases, see Injunction, Cent Dig. § 542 ; Dec. Dig. 
§ 239.»] 

2. Equity (§ 409*)— FlNDINGS op Master— Prestjmptions Sufporting. 

The conclusions of a master on niatters of fact hâve every reasonable 
presumption in their favor, and are not to be set aside or modifled, unless 
there clearly appears to hâve been error or mistake on his part. 

[Ed. Note.— For other cases, see Equity, Cent. Dig. §§ 920-923 ; Dec. Dig. 
« 409.*] 

Cross-Appeals from the Circuit Court of the United States for the 
District of New Jersey. 

For opinion below, see 158 Fed. 171. 

S. L. Moody, for appellants. 
Henry Schreiter, for appellees. 

Before DALLAS, GRAY, and BUFFINGTON, Circuit Judges. 

DALLAS, Circuit Judge. Thèse are cross-appeals from an order 
in a patent case, which was entered on February 20, 1908, upon the 
coming in of the report of the master, who had been appointed on 
February 9, 1904— 

"to ascertain and report to the court what loss and damages défendants had 
suffered, If any, by reason of the granting of the preliminary Injunction 
against them on the 28th of August, 1902, and until the entry of the interlocu- 
tory decree entered herein on the 21st day of February, 1903." 

•For other cases see same topic & § numbeb 1b Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexai 
168 F.—3é 
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The preliminary injunction hère referred to had been granted — 

"upon. condition that, complainants give a bond with good and sufficient sure- 
ty or "'surettes, to be approved by the Court, in the sum of $15,000, to indemnify 
the défendant corporation, until the entry of an iuterlocutory decree upon 
final hearing herein, against loss or injury due to the improvident or erroneous 
grant of this order, and provided the court finally dismisses the bill of com- 
plaiut herein." 

Accordingly the complainants gave a bond of the Lawyers' Surety 
Company of New York, by which that company undertook — 

"in the sum of fifteen thousand dollars, to indemnify the défendant corpora- 
tion in the above-entitled inatter so enjoined, until the entry of an interlocu- 
tory decree upon final hearing herein, against loss or injury, not exceeding 
the said sum of fifteen thousand dollars, due to the improvident or erroneous 
.grant of this order, and provided the court finally dismisses the bill of coni- 
plaint herein; such loss or injury and damages therefor to be ascertained as 
the court shall direct." 

This court affirmed the order for a preliminary injunction (118 Fed. 
838, 55 C. C. A. 513) ; but it reversed the subséquent decree sustain- 
ing the bill (123 Fed. 869, 59 C. C. A. 357), and this reversai the 
Suprême Court upheld on May 15, 1905, in Cimiotti Unhairing Co. 
v. American Fur Refining Co., 198 U. S. 399, 25 Sup. Ct. 697, 49 
L. Ed. 1100. On June 8, 1907, the master reported: 

"That the loss and damages suffered by the défendants by reason of the 
granting of the preliminary injunction against them on the 28th day of Au- 
gust, 1002, and until the entry of the interlocutory decree entered herein on 
the 21st day of February, 1903, amounts to $18,400.70." 

But the decree under review, which is copied at length in the mar- 
gin, 1 reduced that amount to $15,000; and now on the one side it is 
insisted that this sum is less, and on the other that it is* more, than it 
ought to be. 

i The master, appointed by the order of this court, entered herein on the 
9th day of February. 1904, and directed by this order "to take proofs in the 
■case, to ascertain and report to the court what loss and damages défendants 
had suffered, if any, by reason of the granting of the preliminary injunction 
against them on the 28th day of August, 1902, and until the entry of the in- 
terlocutory decree entered herein on the 21st day of February, 1903," having 
filed his report on the 7th day of June, 1907, and this report having been 
considered by me, together with the complainants' exceptions filed on the 6th 
day of July, 1907, and the défendants' motion to confirm this report, and there- 
after an order having been made and entered herein on the I6th day of Jan- 
uary, 1908, overruling complainants' exceptions and assessing the damages 
sustained by the défendant, the xVmerican Fur Refining Company, at the sum 
of fifteen thousand dollars ($15,000), and it appearing that due notice of the 
hearing before said master was given to the Lawyers' Surety Company, the 
surety who executed the injunction bond herein given, inviting said company 
to attend said hearing and cross-examine witnesses produced on the part of 
the défendants: 

Now, on considération thereof and upon due délibération, it is ordered, ad- 
judged, and decreed: (1) That the défendant, the American Fur Eefining Com- 
pany, do hâve and recover from the complainants, the Cimiotti Unhairing Com- 
pany and John W. Sutton, and from the Lawyers' Surety Company, the sure- 
ty on the bond given herein, the sum of fifteen thousand dollars ($15,000), and 
that the défendant, the American Fur Eefining Company, hâve exécution 
therefor. 
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The first three spécifications on behalf of the défendant below aver, 
in effect, that the court erred in limiting the amount of the loss and 
damages recoverable by it from the complainants to $15,000; and 
the contention in support of this averment is that, though the amount 
of the bond, which was executed by the Lawyers' Surety Company 
only, fixes the extent of its liability, yet — 

"as against the complainants the défendant corporation is entitled to recover 
the entire amount of its loss and damages as found by the master ; the office 
of the bond being, as to them, merely that of a collatéral securlty for their 
fulfilling of the condition 'to indemnify the défendant corporation,' imposed 
by the court in the order of August 28, 1902." 

This contention assumes that the order just mentioned imposed a 
condition which in terms, at least, it certainly did not impose. Its 
requirement was not that the complainants must "indemnify the de- 
fendant corporation," but that they must "give a bond" to indemnify 
it; and that thèse différent phrases mean différent things is manifest, 
It may be conceded that, if the injunction had issued in pursuance of 
a dècree expressed to be upon condition that the complainants in- 
demnify the défendant, the défendant would hâve been "entitled to 
recover the entire amount of its loss and damages" ; but we cannot 
agrée that the requirement of a bond for $15,000 was merely a pro- 
vision for "collatéral security" for the fulfillment of an obligation — 
implicit, if not express — to indemnify generally and without limita- 
tion. 

None of the judicial décisions to which we hâve been ref erred ap- 
pears upon examination to sustain the proposition that, where such 
a bond as in this case is ordered and given, the applicant for a pre- 
liminary injunction, if it be erroneously granted and issued, becomes 
liable for the entire amount of the loss and damage thereby occasioned 
to the défendant, even where that amount exceeds the pénal sum of 
the bond. For instance, in Meyers v. Block and Meyers v. Isaacs, 
120 U. S. 206, 7 Sup. Ct. 525, 30 L. Ed. 642, cited in supposed sup- 
port of that proposition, the Suprême Court, speaking by Mr. Justice 
Bradley, said that, though by the law of the state of Louisiana (from 
whose Suprême Court the cases had corne) damages might be re- 
covered for suing out an injunction without just cause, independently 
of a bond : 

"This cannot be done in the United States courts. Without a bond, no dam- 
ages can be recovered at ail. Without a bond for the payment of damages, or 
other obligation of like effect, a party against whom an injunction wrongfully 
issues can recover nothing but costs, unless he can nidke out a case of ma- 
licious prosecution. It is only by reason of the bond, and upon the bond, 
that he can recover anything." 

The présent case, of course, is not one of malicious prosecution; 
and therefore nothing would hâve been recoverable, but for the con- 
dition prescribed by the order granting the injunction, and the bond 
given in compliance therewith, for without thèse any damages result- 
ing from the issuance of the writ would hâve been attributable wholly 
to the judgment of a compétent court, and therefore damnum absque 
injuria. 
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The remaîning spécification on behalf of the défendant below avers 
that: 

"The court erred in holding that the decree. should not inelude interest and 
costs, in addition to the sum flxed as the maximal amount that can be assess- 
ed against the complainants for the loss and damages sustained by.the défend- 
ant by reason of the injunction, as against the said complainants, the Oiiniotti 
Unhairing Company and John W. Sutton." 

In our opinion, however, the court below was clearly right in not 
adding interest or costs to the sum named in the injunction bond. 
It limited the total liability (for interest as well as principal) to $15,- 
000, and provided for the ascertainment of the actual amount thereof 
as the court should direct ; and even a court of equity, whose discré- 
tion as to costs is generally controlling, would, we think, exceed its 
authority if, as to proceedings taken under such a provision, it ordered 
a payment of costs to eitherparty. . As was said by, Mr. Justice Brad- 
ley, supra, it is only by reason of the bond that a partyi against whom 
an injunction wrongfully issues can recover anything; and therefore 
it is difficult to see how the claim of the défendant for interest and 
costs, not nominated in the bond, could possibly hâve been allowed. 

In the brief submitted in support of the appeal of the complainants 
below, it is said. that the substance of , their assignment of errors is; . 

"The failure of the court to flnd that at the time of the preliminary In- 
junction the défendant had machines not shown to be covered by the injunc- 
tion which would enable it to continue its business without interruption by rea- 
son of the preliminary injunction ; that with thèse machines défendant could 
l'eadily handle ail its business, or at any rate it could handle a very large 
; proportion thereof, and défendant has failed to show how much could not be 
so handled." 

Upon the point thus made it is unnecessary to enlarge. -, The. master, 
in dealing with it, observed that the injunction had in terms restrained 
the use, not only of certain designated machines, but also of "like or 
■ similar" machines ; and he found as a f act that the particular ma- 
chines which it was claimed, and is now asserted, the défendant could 
and should hâve used, were like or similar to those specifically men- 
tioned in the writ, and accordingly he held as matter of law that they 
were included in its inhibition. This 'conclusion of law was unques- 
tionably right, and we hâve not been convinced that the finding of f act 
upon which it rested was erroneous. As was said by the learned 
District Judge : 

"The well-settled rule is that the conclusions of a master on matters of fact 
hâve every reasonable presumption in their favor, and are not to be set aslde 
or modifled, unless there clearly appears to hâve been error or mistalce on 
his part. Tilghman v. Proctor, 125 U. S. 149, 150, 8 Sup. Ct. 894, 31 L. Ed. 
GG4 ; Callaghan v. Myers. 128 U. S. 666, 9 Sup. Ct. 177, 32 L. Ed. 547 ; Craw- 
f ord v. Neal, 144 U. S. 596, 12 Sup. Ct. 759, 36 L. Ed. 552 ; Davis v. Schwartz, 
155 U. S. 636, 15 Sup. Ct. 237, 39 L. Ed. 289 ; Girard Insurance Co. v. Cooper, 
162 U. S. 538, 16 Sup. Ct. 879, 40 L. Ed. 1062." 

In vîew of this rule, we think the court below would not hâve been 
Warranted in setting aside the finding of fact to which we hâve refer- 
red, and that therefore this court, of course, should not do so. 

The decree of the Circuit Court is in ail things affirmed, with costs 
upon each appeal against the party appellant therein. 
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TEREY & TENCII CO., Inc., v. MERRITT & CHAPMAN DERRICK & 

WRECKING CO. 

(Circuit Ctourt of Appeals, Second Circuit. February 1G, 1909.) 

No. 182. 

Shippisg (§ 58*) — Charters— Ikjuky to Vessfx— Liability of Chartkrek. 
In a suit to recover for injury to a derrick chartered by libellait to re- 
spondent, and which sank wliile in the exclusive possession and control 
of respondent, the burden rested upon respondent, as bailee in possession, 
in order to avoid liability, to show how the injury occurred and that 
it was free from négligence. 

[Ed. Note. — For other cases, see Shipping, Cent. Dig. § 239; Dec. Dig. 
§ 58.*] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Marsh, Winslow & Wever, for appellant. 

Wing, Putnam & Burlingham (Henry E. Mattison, of counsel), for 
appellee. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

NOYES, Circuit Judge. This was a libel in personam to recover 
damages for injuries sustained by a derrick belonging to the libelant 
while in the possession of the respondent as a charterer. The follow- 
ing is a summary of the undisputed facts. 

In August, 1906, the libc.ant chartered its derrick to the respondent. 
About a week later she was found to be leaking and was returned 
to the libelant for repairs. She was sent to a dry dock and repaired, 
and was returned to the respondent on September 14th, and was used 
by it and in its exclusive possession until September 20th, when 
the accident occurred. On the afternoon of that day she was loaded 
with stone at Weehawken, N. J., and was made fast alongside the 
respondent's tug, which started across the Hudson river. When about 
two-thirds across the river the derrick listed to starboard, capsized, 
and sank. After hearing the évidence the District Judge said, in sub- 
stance, that she was sunk without known cause, resorted to a presump- 
tion that she was unseaworthy, and dismissed the libel. 

This case is similar to the récent case of Swenson v. Snare & Triest 
Co., 160 Fed. 459, 87 C. C. A. 443. In that case this court said: 

"This was a libel in personam to recover damages for the loss of a pile 
driver which occurred in the East River in July, 1905. It is admitted that 
the pile driver was chartered by the respondent from the libelant, and that 
while in the exclusive possession of the respondent it sank and was lost. 
As such an occurrence is not in the ordinary course of things, the burden was 
thrown on the respondent, as a bailee, to show how the loss took place and 
that it was not caused by its négligence." 

Thèse principles are applicable hère. The vessel having been in- 
jured while in the exclusive possession of the respondent, as bailee, 
the burden is upon it to show: 

(1) How the injury occurred. 

( 2) That it was free from négligence. 

*I?ot other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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The respondent did show the circumstances of the accident, but of- 
fered no évidence to show the cause of the sinking of the vessel, and, 
to rebut the presumption against it, relied upon the presumption of 
unseaworthiness arising from the sinking of the vessel without ap- 
parent cause. The presumption of unseaworthiness generally arises 
in insurance cases, where a vessel ié in the possession of the insured, 
and where means of knowledge concerning the condition of the vessel 
are available to him, rather than to the insurer. But where a vessel is 
in the exclusive possession of a charterer, means of knowledge are as 
readily available to him as to the owner, and we perceive no especial 
reason why there should be any presumption in the matter. We deem 
it unnécessary to décide this question, however, as we are of the opinion 
that, if the presumption of unseaworthiness exists in the case, the 
libelant rebutted it by its proof concerning the condition of the vessel 
before and after the accident. In our opinion the respondent failed 
to sustain the burden of proof imposed upon it as a bailee in posses- 
sion, and the decree was erroneous. 

The decree of the District Court is reversed, with costs, and the case 
is remanded, with instructions to enter a decree in favor of the libelant, 
in the usual form, for its damages and costs. 

NOTE. — The following is the opinion of Adams, District Judge, in the court 
below: 

ADAMS, District Judge. This action was brought by the Terry & Tench 
Company to recover from the Merritt & Chapman Derrick & Wrecking Com- 
pany the damage caused to derrick No. 7 by lier sinking. 

The respondent dénies that there is any ground of recovery and states that 
the derrick was unseaworthy. It allèges that after the cargo had been prop- 
erly loaded and stowed No. 7 sprang a leak and leaked so badly as to show 
that she was unseaworthy. That was before this occurrence, however, and 
the respondent notifled libellant of the defeetive condition of the vessel and 
she was accordingly returned by them as unsafe and unseaworthy ; that the 
respondent was thereafter informed by libellant that the derrick had been 
caulked and otherwise repaired so as to render her safe and seaworthy and 
thereupou the respondent took the derrick back into its service on September 
14, but that the repairs were déficient and that she was in an unseaworthy 
condition. 

The respondent allèges that about the 18th day of September the derrick 
was engaged at the West Shore Railroad, Weehawken, to load a cargo of liine- 
stone, which was loaded with due care by the master — the stone being placed 
one tier deep on deck with only a few blocks on top, the entire load weighing 
about three hundred gross tons ; that thereafter the tug William E. Chapman 
took No. 7 in tow and with the lighter fast to the steamer's starboard side 
proceeded towards New York ; that the wind at the time was southeast ; that 
there was a short choppy sea, light rain and flood tide ; that the derrick No. 7 
lay on an even keel, was properly manned and to ail appearances in proper 
condition to tow ; that out in the river the lighter listed to starboard, dumped 
its cargo and capsized. 

The détermination of this case turns upon the question whether, or not, the 
derrick was seaworthy. Of course if she was not seaworthy that was the 
libellante fault and there can be no recovery. But it is contended that when 
the derrick was taken back by the libellant for the purpose of repair that she 
was thoroughly caulked and was in fact seaworthy then and remained so and 
they are unable to suggest any cause for this sinking. 

The respondent contends that the cause of the sinking is that the derrick 
continued unseaworthy, that she was in fact unseaworthy ail the time and 
particularly so because the libellant did not caulk the seams up as far as they 
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should towards the deck, that the top sides were practically In sonie places 
leaky and defeetive. That is the problem to be solved. 

The law is reasonably well settled now sinee the late décision of the Circuit 
Court of Appeals in Swenson v. The Snare & Triest Company, 160 Fed. 459, 
$7 C. C. A. 443. That is a case very similar to the présent one. The claim 
there was for loss of a pile driver which occurred in the East River in July, 
1900. The Circuit Court of Appeals said: "It is admitted that the pile driver 
was chartered by the respondent from the libellant and that while in the ex- 
clusive possession of the respondent it sank and was lost." 

Those facts are quite similar to those in this case except in that case, as I 
rememler, the man who was on board and in charge, as is customary in 
chartering boats around New York Harbor, was still in the pay of the owner. 
In this case the master of the derrick, who was in charge, at the time of this 
occurrence was and had been for some little time before in the eniploy of the 
respondent, so that the owner had no one on board the vessel representing 
him. 

I recur to the opinion which says: "As such an occurrence is not in the ordi- 
nary course of things, the burden was thrown on the respondent as bailee to 
show how the loss took place and that it was not caused by négligence." And 
further the Court said: "We need not go so far as the District Judge, it is 
sufficient for us to say that we hâve carefully examined the whole record, and 
in view of the findings of the Trial Court, are unable to hold that the respond- 
ent lias sustained the burden of proof imposed upon it by law." 

The question hère is, Has the respondent sustained the burden of proof to 
show how this loss occurred? It refers to the familiar doctrine that where a 
vessel sinks without any apparent cause she is to be deemed unseaworthy when 
she started on the voyage. No one hère has been able to state what the cause 
of this sinking was and I am a good deal in doubt about it myself. The testi- 
mony leaves me in doubt. I thought at one time it might hâve been caused 
possibly by overloading, but the testimony seems to exclude any such theory 
as that. The master of the derrick said he had carried larger loads on her 
than was put upon her this time, or quite as large, and nothing happened to 
her. If she was not overloaded— and I do not think that the testimony war- 
rants any such conclusion — the question is how did this occurrence take place. 
No one has been able to give any direct explanation. 

The libellant has maintained that the burden of showing the unseaworthiness 
of the boat has not been sustained. That the derrick had been repaired 
after her flrst return ; whether she was fully repaired or not, is not by any 
means clear. She started out on this trip in tow of a tug that is not over 
powerful — although it has been contended that she is — a tug whose engine 
and power for a boat of that size is less than usual. She started out and went 
across the Hudson River making a sort of circle and when she got pretty well 
over on the New York side her Unes suddenly began to "crack," I think the 
Captain of the tug called it, and in a few seconds they broke and the derrick 
went over capsizing her load. The derrick was subsequently saved but with a 
loss of her load. 

It is an extremely difficult case to décide. Without the presumption which 
has just been adverted to, it is alinost impossible to say how this loss occurred. 
The derrick was apparently made seaworthy after she was repaired; she went 
to work again and carried her loads safely — one load I think previous to this 
although it did not weigh as much, she carried that load safely and was ap- 
parently in a fair condition for work. On this occasion she was loaded rather 
deeper than she had been before — I do not think it could be said she was over 
loaded but she had more of a load on than on the flrst occasion and that ex- 
posed thèse seanis, which it is claimed were not caulked, to the effect of the 
water. 

I am unable to say how this loss occurred unless it was through some de- 
feetive seams in the upper part of the boat. She met with nothing on the 
trip to cause her to capsize. It is true that she had a man aboard that was 
inexperienced but it does not appear that he did anything négligent, or failed 
to do anything which an ordinary man ought to do. His companion was not 
on the derrick at the time of the occurrence but had gone on board the tug. I 
am unable, as I said a few minutes ago, to détermine how this accident hap- 



536 .168 FEDERAL REPORTER. 

pened if it were not that the vessel was unseaworthy. It has been shown hère 
that there was a lot of cernent used to Jtrengthen the seams and to cover some 
worin holes. Whlle there is no évidence to show that such use of cernent was 
open to criticism in any way yet it is rafher significant that such a method had 
to be resorted to to make the boat apparently seaworthy. It has been argued 
hère, and I think truly, that wooden boats ordinarily are not aided by cément. 
We ail know that the seams of iron and steel boats bave to be made tight in 
that way but wooden boats are ordinarily supposed to be able to hâve their 
seams made tight by caulking without the aid of cément. I am somewhat in 
doubt as to exactly where the seams were in which the cernent was used. I 
think it was shown it was used on the bottom of the boat. The fact, however, 
that after the accident she was still able to be used with satisfaction seems 
to preclude the idea of the bottom seams having opened or being worm eaten. 
Still, this boat sunk without any kuown cause and the only thing that the 
Court can do is to resort to such presumption as the law affords to aid it in 
determining a cause for the accident. The law says if a boat sinks without 
apparent cause she is to be deenied unseaworthy and I feel forced to corne to 
that conclusion in this case, and I shall dismiss the libel on the ground that 
the boat was unseaworthy. 



HICKEY v. UNITED STATES. 
(Circuit Court of Appeals, Ninth Circuit. February 23, 1003.) 
No. 1,34G. 

1. ASSAULT AND BATTERY (§ 64*) — ASSAULT WITH DANGEROUS WEAPON — DE- 

FENSES— EXERCISE OF AUTHOKITY. 

On the trial of a défendant, charged with assaulting a person with a 
revolver while attemnting by force to eject such person and others from 
a mining claim of which they werë in possession, évidence offered by dé- 
fendant to show that he was the owner of the claim was not pertinent to 
the issue, and was rightly excluded, since such fact, if shown, was no justi- 
fication for the assault. 

[Ed. Note. — For other cases, see Assault and Battery, Dec. Dig. § 64.*] 

2. Assault and Battery (§ 96*)— Phosecution for Assault with Dangerous 

Weapon— Instructions. 

On the trial of a défendant, charged with the commission of an assault 
with a dangerous weapon, where he admitted striking the person assaulted 
with a revolver, the only question for the jury was whether défendant 
was guilty of the offense charged, or not guilty, and it was not error for 
the court to refuse to charge that he might be convicted of assault and 
battery, or simple assault. 

[Ed. Note. — For other cases, see Assault and Battery, Dec. Dig. § 96.*] 

In Error to the District Court of the United States for the Second 
Division of the District of Alaska. 

R. B. Milroy and Geo. D. Schofield, for plaintifï in error. 
John J. Reagan, Asst. U. S. Atty. 

Before GILBERT and ROSS, Circuit Judges, and WODVERTON, 
District Judge. 

WOLVERTON, District Judge. Error is prosecuted by plaintif! 
from a judgment of conviction in the District Court for the District 
of Alaska, Division No. 2, upon a charge of being armed with a dan- 
gerous weapon, to wit, a revolver, and assaulting one E. E. Powell 
therewith. 

•For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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The facts, briefly stated, are: That Powell, with his brother and 
others, was, on the day named in the indictment, engaged in doing 
what they assert was assessment work upon a mining claim, being 
then in the possession thereof. The défendant claims to be the own- 
er, and he, with four other persons, came and ordered Powell and 
those with him ofï the claim. The order was accompanied, as the 
évidence tends to show, first with an assault upon Oleson, one of the 
men with Powell, and later with an assault upon Powell, culminating 
in Powell's being struck over the head with a revolver which défend- 
ant had in his possession at the time. The évidence for the prose- 
cution tends strongly to show that the défendant first assaulted Pow- 
ell, and that with the revolver, clubbing Powell with it, while holding 
it in his hand. Upon the other hand, the défendant claims that de- 
fendant first shoved or pushed Powell in an effort to get him off the 
claim, whereupon Powell hit the défendant with his hand or fist, and 
this was resented by défendant striking Powell with the revolver. The 
défendant himself admits the use of the revolver in that way. The 
altercation was continued until the parties were separated. During the 
altercation Powell was knocked down by the défendant with the re- 
volver; the blow taking effect, as before stated, upon his head. In 
his cross-examination, défendant relates that he went to the place with 
his gun, intending to put Powell and his men off with force, if nec- 
essary. 

It further appeared that défendant had previously applied to the dis- 
tinct attomey for a warrant by which to eject other persons previously 
found upon the claim, but the warrant was refused, and that, by rea- 
son of the refusai, he concluded to eject thèse men by force ; hence 
the altercation, During the course of the trial the défendant ofïered 
évidence tending to show that he was the owner of the mining claim, 
which was overruled by the court. On cross-examination of Powell 
and his brother, it was sought to inquire, also, whether Powell had 
not previously offered to buy the claim from the défendant, which, 
over objection of the government, défendant was not permitted to 
show. Under the rulings of the court in this regard, error is predicat- 
ed, because the défendant was not permitted to show that he was the 
owner of the claim in dispute, and entitled to possession ; the court 
holding that the title to the premises was not pertinent to the inquiry. 

Under the attending conditions, as disclosed by the évidence, we 
are impressed that the trial court was right in its position. There was 
manifestly a dispute between the parties about the right of possession 
as it respects the claim, and the défendant had no right to attempt 
to settle tha* dispute by undertaking to eject Powell and his men by 
physical force, after they had refused to vacate the premises, when so 
ordered. Even if the défendant were the owner, with a perfect title, 
he had no légal right to oust trespassers in that way. The law pro- 
vides peaceable methods for obtaining possession where wrongfully 
denied, and a resort to force and violence without pursuing the due 
course of law is seldom excused. 

Counsel assert in their brief that the défendant had applied to the 
United States district attorney's office for assistance to hâve some 
persons previously upon the claim retnoved, but without avail, and 
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that, finding thèse, men on there, <( he [the défendant] went personal- 
ly to rçmove them, because he could not hâve them removed by the 
arm of the law." There is no warrant of law for such a course of 
action. , ; It would lead to riot and bloodshed, and make every man the 
judge pf his own property rights and the executioner of his own judg- 
ments. A person has a right to défend his domicile or habitation 
against the intrusion of others, and to apply ample force to remove 
any such found therein. Long v. People, 102 111. 331. And he may 
prevent trespass upcm his lands by force sufficient to repel the same; 
but, being himself dispossessed, he has no right to recover possession 
by force and by a breach of the peace. Sampson v. Henry, 11 Pick. 
(Mass.) 379, 387. The law applicable hère is pertinently stated by 
Pollock, J., in State v. Bradbury, 67 Kan.. 808, 809, 74 Pac. 231, 232. 
He says : 

"While one rightfully in possession, of property may défend his possession 
against an attack, and while one lawfully entitled to the possession of real 
property may, if he can, enter and tàke peaceable possession, yet, no matter 
what lawful right to possession one out of the actual possession of real prop- 
erty may hâve, he will not be justified in making a forcible entry and commit- 
ting a breach of the peace in ejecting by force an actual occupant." 

It is clear, from the record, that Powell and his men were in pos- 
session, and were working there. While the défendant, if in posses- 
sion, might hâve kept them out by force, yet, finding them in posses- 
sion, though trespassers, he could not use force to oust them, because 
thè law provides a more' peaceable way for doing it. Thèse proposi- 
tions seem so plain that no further authority is needed in their support. 

The next assignment of error is predicated upon the refusai of 
the court to instruct the jury that they might find one of four ver- 
dicts, namely, assault with a dangerous weapon, assault and battery, 
simple assault, or not guilty. It is very apparent, however, from the 
testimony, that défendant was either guilty of the offense charged or 
he was not guilty at ail. There is not the slightest doubt that he as- 
saùlted Powell with a revolver, using it as a club. Indeed, he admits 
this himself. That such an instrument, so used, is a dangerous weap- 
on, no one will question. So that, the assault being established, there 
was but one défense, namely, that the défendant was justifiable in 
making it. If justifiable, he was not guilty; but, whether guilty or 
not guilty was a question for the jury. There was no room, therefore, 
for the jury to find the défendant guilty of a lesser offense than as- 
sault with a dangerous weapon, and the court rightly refused to sub- 
mit the question to them. The principle is thoroughly settled by the 
Suprême Court of the United States. See Sparf and Hansen v. Unit- 
ed States, 156 U. S. 51, 715, 15 Sup. Ct. 273, 39 L. Ed. 343, and Wal- 
lace v. United States, 162 U. S. 466, 16 Sup. Ct. 859, 40 L. Ed. 1039. 

Thèse are the only assignments of error seriously urged, and, be- 
ing determined against the plaintifï in error, the judgment of the trial 
court will be affirmed. 
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UNITED STATES v. KNAUTH, NACHOD & KUHNE. 

(Circuit Court of Appeals, Second Circuit. Jlarch 16, 1909.) 

No. 190 (4,231). 

Customs Dutibs (§ 26*)— Classification— Steel Gasholders— "Tubes." 

Steel cylinders, severally 19 feet in length and 4 feet in diameter and 
35 feet in length and 8 feet in diameter, used as storage tanks for il- 
luminating gas, are "tubes flnished," within the nieaning of Tariff Act 
July 24, 1897. c. 11, § 1, Schedule C, par. 152, 30 Stat 163 (U. S. Comp. 
St. 1901, p. 1641). 

[Ed. Note. — For other cases, see Customs Duties, Dec. Dig. § 26.*] 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

There was no written opinion below. The Circuit Court reversed a déci- 
sion by the Board of United States General Appraisers (G. A. 6,345 ; T. D. 
27,295). which h ad affirmed the assessment of duty by the collecter of customs 
at the port of New York. The facts of the case and the nature of the issue 
appear from the following extract from the opinion flled by the Board of 
General Appraisers: 

"FISCHER, General Appraiser. The merchandise involved in thèse two 
protests is described on the respective invoices as 'steel cylinders.' Duty was 
assessed thereon at the rate of 45 per cent, ad valorem, under the provisions 
of Tariff Act July 24, 1897, c. 11, § 1, Schedule C, par. 193, 30 Stat. 167 
(U. S. Comp. St. 1901, p. 1645); and the importers now claim that the articles 
are 'tubes,' properly dutiable at 35 per cent, under paragraph 152 of said act (30 
Stat. 163 [U. S. Comp. St. 1901, p. 1641]), which reads as follows: '152. 
Lap welded, butt welded, seamed, or jointed iron or steel boiler tubes, pipes, 
flues, or stays, not thinner than number sixteen wire gauge, two cents per 
pound ; welded cylindrical furnaces, made from plate métal, two and one-half 
cents per pound ; ail other iron or steel tubes, flnished, not specially provided 
for in this act, thlrty-five per centum ad valorem.' 

"Protest 183,638 sets up some alternative claims, which were not pressed 
at the hearing, and which will not be referred to further. « * * Such 
articles hâve never to our knowledge been passed on by the court, and we 
regard the suggestion that the décision in the Downing Case, 105 Fed. 1005, 
44 C. C. A. 686, should be stretched so as to apply to thèse cylinders, tanks, 
or réservoirs, as they hâve been variously termed, as unreasonable, and the 
arguments advanced in support of such suggestion as lacUing in logical force. 
This is plain, in our opinion, from a mère description of the goods. The im- 
portations comprise severally one cylinder, 35 feet in length and 8 feet in 
diameter, and six cylinders, each 19 feet in length and 4 feet in diameter. 
Both classes of cylinders are necked at one end, * * * but in the butt 
end of the larger cylinder is a manhole into which a valve is fitted with screw 
bolts. Into the corresponding end of the other cylinders a three-fourth inch 
square-head plug is screwed. 

"No testimony was offered by the importers, except that they produced a 
storekeeper in the employ of the Safety Car Heating & Lighting Company, 
the ultimate consignées of the merchandise, who identified the sample in the 
appraiser's warehouse, described the appearance and use of the cylinders, 
and submitted a sketch of the large tank, which was admitted in évidence. 
It appears from this that the articles are used for storing illuminating gas 
at high pressure, being kept at railway terminais for the purpose of replen- 
ishing therefrom the small cylinders attached to the bottoms ' of passenger 
coaches, which carry the supply of gas used in the illumination of the cars. 
This witness knew nothing of the manufacture of the articles ; but we gather 
from the testimony * * * that they are made from plates rolled into a 

•For other cases see same topie & § numeek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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cylindrical form and welded in a longitudinal seam. The heads are tlien 
stamped and welded in a circumferential seam. 

"We know of no authority, judicial, lexicographical, or commercial, In sup- 
port of the proposition that thèse enormous tanks, réservoirs, cylinders, or 
gasholders, as they were variously termed, are dutiable properly under such 
a provision as paragraph 152, and not an atom of évidence was introduced 
by the importers' counsel to that effect. Througkout the examination of im- 
porters' witness, counsel for the importers never once referred to the articles 
in dispute as tubes, but always as tanks or réservoirs, as did also the witness. 
It js noted, also, in this case, as in the prior one, that the bill of lading, entry, 
and invoice ail describe the goods as steel cylinders ; the suggestion that 
they are tubes being apparently of cis- Atlantic origin. It is clear to us that 
the testimony is in quantity overwhelming and in quality extremely satis- 
factory that in the trade which deals in tubes, tanks, and cylinders thèse gas 
tanks are in no sensé bought, sold, or designated as tubes. Such being the 
case, we are entitled to take notice of the ordinary meaning of the word, 
and to resort to the dictionary as aid to the memorv or understanding. Nix 
v. Hedden, 149 U. S. 304, 13 Sup. Ct. 881, 37 L. Ed. 745. 

"This brings us to a point much urged by counsel for the importers, namely, 
that the définition of 'tube' given by the Standard Dictionary justifies his 
contention herein. The définition follows: 'A long, hollow, cylindrical body, 
as of wood, métal, rubber, or glass, generally used for the couveyance of 
something through it, but of ten as a réceptacle for holding something.' Note 
Webster: 'A pipe; siphon; a canal or conduit; a hollow cylinder, either 
of wood,, métal, or glass, used for the conveyance of fluids, and for various 
other purposes.' Century Dictionary: 'A pipe or hollow cylinder, especially 
when of small size, and used as a conduit for liquids or for containing liquids, 
as in sqme forms of seientific apparatus.' American Mechanical Dictionary: 
'A metallic pipe of many kinds and uses. It would be well to call water 
pipes tubes, and fire pipes flues, if it were not too late to attempt careful 
nomenclature now. The présent practice is to call them flues or tubes, accord- 
ing to their relatively large or small diameter, respectively.' Dr. Ure's Dic- 
tionary of Arts, Manufactures, and Mining treats of tubes exclusively as 
conduits for the passage of fluids and gases. 

"We neéd not dwell further on the subject froru a lexicographical view- 
point, and any comment is equally needless. The case as submitted for dé- 
cision shows that the goods are not commercially or commonly known as 
'tubes,' and our conclusion is that we cannot, without doing violence to com- 
mon sensé and understanding, hold that the articles are dutiable under the 
tariff provision for tubes. 

"On motion of counsel for the importers, the printed transcript of the 
record of appeal in the Downing Oase was admitted in évidence. 

"Protest 186,368 is overruled, and the décision of the collecter in assessing 
duty at the rate of 45 per cent, is afflrmed." 

D. Frank Lloyd, Asst. U. S. Atty. 
Everit Brpwn, for appellees. ; 

Before DACOMBE, COXE, and NOYES, Circuit Judges. 

PER CURIAM. The décision of the Circuit Court is affirmed, fol- 
lowing Downing v. U. S.. (C. C.) 99 Fed. 433, U. S. v. Downing, 105 
Fed. 1005, 44 C. C. A. 686, and U. S. v. Liquid Carbonic Co., 160 Fed. 
455, 87 C. C. A. 671. 
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UNITED STATES v. CHARLES MORNINGSTAR & CO. 

(Circuit Court of Appeals, Second Circuit March 16, 1909.) 

No. 185 (4,964). 

1. Customs Duties (§ 38*)— Free List— Minéral Wax— Wobds Used in Poptj- 

lar Sensé. 

The expression "wax, * * * minerai," in Tariff Act July 24, 1897, 
c. 11, § 2, Free List, par. 605, 30 Stat. 202 (U. S. Comp. St. 1901, p. 1689), 
must hâve been used in the popular sensé of those words, inasrnuch as the 
so-called minerai waxes are not waxes in the chemical sensé. 

[Ed. Note. — For other cases, see Customs Duties, Dec. Dig. § 38.*] 

2. Customs Duties (§ 38*)— Free List— "Wax, Vegetable or Minéral" — 

Carnauba Wax Substituts. 

Carnauba wax substitute, which is compounded of carnauba wax (vege- 
table wax) and paraffin (minerai wax), and which is to ail appearance a 
waxy substance used for the same purpose as other waxes, is covered by 
the provision for "wax, vegetable or minerai," in Tariff Act July 24, 1897, 
c. 11, § 2, Free List, par. 695, 30 Stat. 202 (U. S. Comp. St. 1901, p. 1689). 

[Ed. Note.— For other cases, see Customs Duties, Dec. Dig. § 38.*] 
8. Customs Duties (§ 38*) — Construction— Article Composed of Two Enu- 

MERATED SUBSTANCES — "WAX, VEGETABLE OR MINERAL." 

A compound article may be classified under a tariff provision separately 
enumerating the substances of which it is compounded, as carnauba wax 
substitute, composed of a vegetable and a minerai wax, is classiflable un- 
der a provision for "wax, vegetable or minerai." 

[Ed. Note. — For other cases, see Customs Duties, Dec. Dig. § 38.*] 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

This cause cornes hère upon appeal from a décision of the Circuit 
Court, affirming a décision of the Board of General Appraisers (G. 
A. 6,609 ; T. D. 28,220), which reversed a décision of the collector, 
classîfying the merchandise in suit as a nonenumerated manufacture 
under the provisions of the tariff act of 1897. 

The opinion filed in the Circuit Court is as follows : I 

PLATT, District Judge (orally). The importation involved in this appeal I 

1b invoiced as carnauba wax. One of the importera in his teslimony désignâtes i 

it as carnauba wax substitute. The affldavit of the manufacturer, which is 
in évidence, states that the merchandise consisted of two qualifies, that both 
qualifies are a by-product or remainder of bleached carnauba wax, and that 
in order to bleaeh carnauba wax it is necessary to add paraffin to it. The im- 
portation was assessed for duty at 20 per cent, ad valorem as a nonenumerat- 
ed manufactured article under the provisions of Tariff Act July 24, 1897, c. 
11, § 6, 30 Stat. 205 (U. S. Comp. St. 1901, p. 1093). The importera in their 
protest contend that it should be admitted free of duty as paraffin, under para- 
graph 633, § 2, Free List, 30 Stat. 200 (U. S. Comp. St. 1901, p. 1680), or as a 
vegetable or minerai wax, under paragrapu 695 of the act, 30 Stat. 202 (U. 
S. Comp. St. 1901, p. 1689). The Board of Appraisers sustained the protest 
under said paragraph 695, from which décision the governnient appealed. 
Some additional testiniony has been taken in this court. 

The only différence between the case before the court and the one before the 
board is that Dr. Berry, governnient chemist, tninks the board niisconstrued 
his évidence. He stated in his testimony, upon which the board acted, that 
the "remainder of the material, besides the paraffin," which he designated as 
"the différence," had been derived in part, if not entirely, from a vegetable 

*For other cases see same topic & § humebb in Dec. & An. Digs. 1907 to date, & Rep'r Indexes 
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wax. He says now that "the différence" cannot be called wax in any sensé. 
The case was not as caref ully tried as I should like to hâve had it ; but I un- 
derstand, from ail Dr. Berry's testlmony, that he means to say that after car- 
rtauba wax is bleached with paraffin, the by-product, which must hâve come 
from one or the other of the original waxes, cannot be called a wax. But it 
is plainly composed of the ingrédients which resuit from the combination of 
the two waxes. Of course, in the form in which we flnd them, they are not 
the natural waxes ; but nothing new has been introduced. Paragraph 695 does 
not restrict the "wax, vegetable or minerai," to a natural wax. It would be 
unjust to place this merchandise, which is inferior to pure carnauba wax, in a 
provision which calls for 20 per cent, duty, when nothing has been done to the 
original free article except to treat it with another free article, and when it is 
clear that by such treatment no essential nonwax ingrédient has been added to 
the merchandise. On the whole case, the décision of the board is sustained. 
Décision affirmed. 

J. Osgood Nichols, Asst. U. S. Atty. 
Everit Brown, for appellees. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

PER CURIAM. The relevant paragraphs are both on the free list 

and read as follows : 

"Par. 695. Wax, vegetable or minerai." 
"Par. 633. Paraffin." 

The importation is known as "carnauba wax substitute"; carnauba 
wax being a vegetable wax. The government's chemist admits that, 
although the so-called minerai waxes are not regarded as waxes in 
the chemical sensé, paraffin belongs to that group. Evidently Con- 
gress used the words "minerai wax" in their popular sensé; other- 
wise, they would cover nothing. The article in question is compound- 
ed of carnauba wax and paraffin, and when completed is to ail ap- 
pearance a waxy substance, used for the same purpose as are other 
waxes, and containing no animal wax. We concur with the board and 
the Circuit Court. 

The décision is affirmed. 



BELT Rï. CO. OF CHICAGO v. UNITED STATES. 

(Circuit Court of Appeals, Seventh Circuit. February 3, 1909. On Kehearing, 

March 18, 1909.) 

No. 1,475. 

iUiLROADS (| 229*)— Interstate Commerce— Safett Appliance Acts. 

Défendant owned a railroad located wholly in Cook County, 111. ils road 
constitutéd a belt which intersected the trunk Unes leading into Chicago, 
and forming, by means of Y's, direct physical connection with such trunk 
lines. Defendant's business eonsisted entirely of transporting cars be- 
tween industries located along its Une and trunk Unes and between such 
trunk Unes, for which it received an arbitrary charge per car, which was 
collected monthly from the railroad companies, défendant having no deal- 
ings with shippers. Défendant paid no attention to the class of traffic, but 
acted as an agent for the trunk liiies in transferring cars. Défendant on 
the occasion in question moved a train of freight cars, containing one 
consigned from a point in Illinois and destined to Wisconsin, from the 

*For other cases see same topie & § nukber in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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tracks of the Chicago & Bastern Illinois Railroad to those of the Chicago 
& Northwestern Railroad. Held, that such transfer constituted in effect a 
continuous carriage over both such roads, bo that défendant with respect 
thereto was engagea in Interstate commerce, and was within the safety ap- 
pliance acts in relation to power brakes. Act Oông. Mârch 2, 1893, c. 196, 
27 Stat 531 (U. S. Comp. St. 1901, p. 3174) ; Act Cong. Aprll 1, 1896, c. 87, 
29 Stat 85; Act Cong. March 2, 1903, c. 976, 32 Stat. 943 (U. S. Comp. St 
Supp. 1907, p. 885). 

[Ed. Note.— For other cases, see Eallroads, Cent. Dig. § 743 ; Dec. Dig. 
f 229.* 

Duty of railroad companies to f urnish saf e appliances, see note to Felton 
v. Bullard, 37 C. C. A. 8.] 

Seaman, Circuit Judge, dissenting. 

In Error to the District Court of the United States for the Eastern 
Division of the Northern District of Illinois. 

William J. Henley, for plaintif: in error. 

James H. Wilkerson, Luther W. Walter, Philip J. Doherty, and Ed- 
win W. Sims, U. S. Atty., for défendant in error. 

Before GROSSCUP, BAKER, and SEAMAN, Circuit Judges. 

BAKER, Circuit Judge. The writ is addressed to a judgment as- 
sessing a penalty against plaintiff in error for an alleged violation of 
the provisions of the Safety Appliance acts in relation to power brakes. 
Act Cong. March 2, 1893, c. 196, 27 Stat. 531 (U. S. Comp. St. 1901, 
p. 3174) ; Act Cong. April 1, 1896, c. 87, 29 Stat. 85 ; Act Cong. March 
2, 1903, c. 976, 32 Stat. 943 (U. S. Comp. St. Supp. 1907, p. 885). 
Certain questions relating to the purpose, scope, and validity of this 
législation are considered in Wabash R. Co. v. U. S., and Elgin, etc., 
R. Co. v. U. S. (herewith decided), 168 Fed. 1. 

The only assignments présentée! and discussed by plaintif! in error 
are that the court erred in refusing to direct a verdict of not guilty, 
and in giving the f ollowing instruction : 

"The question therefore présents itself, and it ls a légal question, was the 
Belt Company, at the time it moved this string of 42 freight cars, containing 
a car originating in Illinois and destined to Wisconsin, engaged in Interstate 
commerce? I charge you that when a commodity originating at a point in 
one state and destined to a point in another state is put aboard a car, and that 
car begins to move, Interstate commerce has begun, and that Interstate com- 
merce it continues to be until it reaches its destination. If, between the point 
of origin of this commodity and the point of destination of this commodity, the 
car in which it is being vehicled from origin to destination passes over a line 
of track wholly within a City, within a county, or within a state, the railway 
compauy operating that line of track while moving this commodity, so origin- 
ating and destined from one point to another point, intrastate, is engaged in 
Interstate commerce." 

Was there sufEcient évidence to warrant the jury in finding that 
in hauling the train in question plaintiff in error as a common carrier 
was "engaged in interstate commerce by railroad" ? 

The railroad tracks of plaintiff in error lie wholly within Cook coun- 
ty, 111. There are 21 miles of main line and about 90 miles of switch- 
ing and transfer tracks. The main line constitutes a belt that intersects 
the trunk lines leading into Chicago. By leads and Y's direct physical 

•For other cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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connection with the trunk lines is maintained. Plaintiff in error's 
business consists in transporting cars between industries located along 
its line, between industries and trunk lines, and between trunk lines. 
The first two kinds need not be noticed, as the transportation hère in- 
volved was between trunk lines. The train in question contained, 
among others, a car laden with lumber, and consigned from a point 
in Illinois on the Chicago & Eastern Illinois to a point in Wisconsin on 
the Chicago & Northwestern. This car was taken by plaintiff in error 
from the tracks of the Eastern Illinois over the Belt Line and put on 
the tracks of the Northwestern. For services of this kind plaintiff in 
error makes arbitrary charges of so much a car, which are collected 
monthly from the railroad companies for which the services are ren- 
dered. In such opérations plaintiff in error has no dealings with the 
shippers, and pays no attention to the class of traffic. Its relation to 
the traffic was stated by the gênerai superintendent, as follows: 

"The Belt Company acts practically as an agent for the trunk lines in the 
handling of cars from One connection to ànother' through its yards." 

In United States v. Geddes, 131 Fed. 452, 65 C. C. A. 320, défend- 
ant as receiver was operating a narrow-gauge railroad that lay whol- 
ly in Ohio. "At Bellaire it connected with. the Baltimore & Ohio Road, 
in the sensé that it received from the Baltimore & Ohio freight from 
other states marked for points on its line, and delivered to the Balti- 
more & Ohio freight from points on its line marked for other states, 
in -the following manner: There was no interchange or common use 
of cars, the gauges of.the two roads being différent. The cars of the 
défendant road were used only on its own line. But à trahsfer track 
ran from the main line of the Baltimore & Ohio to the terminal sta- 
tion. ,of 'the défendant road, so that the freight cars of the two roads 
could be placed alongside adjoining platforms, and the transfer of 
freight made by the use of trucks handled by the Baltimore & Ohio 
men. No through bills of lading for such freight were issued by ei- 
ther road, no through rate was fixed by mutual arrangement, and no 
conventional division of a through freight charge was made." The 
Circuit Court of Appeals for the Sixth Circuit decided that the nar- 
row-gauge cars in question were'ndt sùbject to the safety appliance act; 
holding that a common carrier was not "engaged in interstate com- 
merce by railroad" within the meaning of the safety appliance act un- 
less, re'ferring to the définition in the original interstate commerce act, 
it was "engaged in the transportation of passengers or property wholly 
by railroad or partly by railroad and par.tly :j by water when both are 
used, under a common control, management, or arrangement for a con- 
tinuous carriage or shipment" f romane state to another. The equip- 
ment of a narrow-gauge railroad. which la}' wholly in Colorado, and 
which was similarly endeayoring tô donduct a separafe and independ- 
ent business, was held by the Circuit Court of Appeals for the Eighth 
Circuit to te "within the safety appliance act. U. S. v. .Colorado, etc., R. 
Co., 157 Fed. 321, 85 C. C. A. 27, 15 L- R. A. (N. S.) 167. Plaintiff 
in error argues the présent case as if the judgment could not properly 
be affirmed without our adopting the décision in the Eighth Circuit as 
against that in the Sixth. In our judgment the question presented to 
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those courts is excluded from our considération by certain distinguish- 
ing and controlling facts. The narrow-gauge track had no direct 
physical connection with the broad-gauge tracks of the interstate trunk 
Unes, and so no cars from other states, laden with goods from other 
states, were hauled on the local highway. The Belt Line physically 
connected its track with those of the Eastern Illinois and of the North- 
western, so that a continuous highway across state lines was formed, 
on which interstate traffic, loaded on interstate cars, was moved from 
origin to destination without change of cars. The narrow-gauge road, 
by limiting its bills of lading to points on its own line, endeavored to 
escape being held a common carrier engaged in interstate transporta- 
tion. The Belt Line, issuing no bills of lading because of having no 
dealings with the shipper or with any one on his behalf , performing its 
gateway service on account of and as agent of the trunk lines, made 
its track the track of its principals. Consequently the character of the 
transportation should be determined by considering the transportation 
as the act of such principals. Trunk-line yards are in some instances 
so related to each other that through cars can be transf erred without 
the intervention of a go-between. We are of opinion that the trans- 
portation in question was the same in légal effect as if the Eastern Il- 
linois by means of its own locomotive and track had put the through 
car on the Northwestern's track. In this view there was évidence from 
which the inference of fact might warrantably be drawn by the jury 
that there was a common arrangement for a continuous carriage over 
the Eastern Illinois and the Northwestern ; and so, with respect to the 
movement in question, plaintiff in error was engaged in interstate 
transportation. 

When the portion of the charge complained of is read in the light 
of the undisputed facts, we see no basis for saying that the substantial 
rights of plaintiff in error were injuriously affected. 

The judgment is afnrmed. 

SEAMAN, Circuit Judge (dissenting). I cannot concur in the af- 
firmance of this judgment, as I believe the opération of the Belt Com- 
pany described in the record is not within the meaning of the safety 
appliance act. It clearly appears that this company was an independ- 
ent railroad within the city, engaged only in transferring cars (loaded 
or unloaded) from the terminal of one trunk line in Chicago to that 
of another trunk line ; that it had no part in the shipment of any com- 
modities which were upon the cars, nor interest in shipping bills or 
rates charged, nor concern in their ultimate destination and delivery 
to consignée ; that its only service involved herein was the transfer of 
cars over its own lines, from one terminal to the other in Chicago, 
when the cars were delivered to it by a trunk line to be so transf erred, 
for which service the Belt Company was paid by the trunk line an ar- 
bitrary rate per car, on monthly collections. In such service the Belt 
Company is neither chargeable with notice whether the service of the 
trunk lines in respect of the cars is interstate commerce or otherwise, 
nor concerned in such inquiry, as I believe. It was not "engaged in 
interstate commerce," as defined in the interstate commerce act, and I 
168 F.— 35 
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aip pf opinion that the two acts are in pari materia, so that the ternis 
of the saféty àppliance act are inapplicable to the service thus perform- 
ed by the Belt Company, and the judgmgnt should be reversed. 



UNITED STATES v. ILLINOIS TERMINAL R. CO. 
(District Court, S. D. Illinois. February 23, 1900.) 

1. Cabriebs (§ 37*)— Rates— Publication. 

Effective railroad régulation must begin with publicity of rates. The 
penalty for failure ou the part of , any carrier .subject to the act to regu- 
late. commerce (Act Feb. 4, 1887, c. 104, 24 Stat. 379 [U. S. Comp. St. 1901, 
p. 3154]) to publish and file its rates is as severe as the penalty for failure 
to strictly observe such rates after filing. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. § 95 ; Dec. Dig. § 
37.*] 

2. Commerce (§ 34*)— Régulation of Rates— Interstate Commerce. 

The Une of the défendant railway is entirely within the; .state of Illi- 
nois. The défendant is, however, engaged in the transportation of prop- 
erty moving wholly by railroad from one state to another state. It is, 
therefore, as much subject to the act to regulate commerce ; (Act Feb. 4, 
1887, c. 104, 24 Stat. 379 [U. S. Comp. St. 1901, p: 3154]) ; as it would be 
if it owned and operated a railway Connecting the points in différent states 
between which moved the commodities mentioned in the indictment. 

[Ed. Note. — Eor other cases, see Commerce, Cent. Dig. § 82; Dec. Dig. § 
34.*] 

3. Carriers (§ 38*) — Transportation — Interstate Commerce — Failure to 

File Rates. 

By the ameiidment of June 29, 1906, c. 3591, 34 Stat. 584 (U. S. Comp; 
St. Supp. 1907, p. 892), transportation by rail of property moving in Inter- 
state commerce by a carrier which has not filed its rates for such service 
is a misdemeanor. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. § 96; Dec. Dig. § 
38.*] 

(Syllabus by the Court.) 

William A. Northcott, U. S. Atty., Henry A. Converse and Joseph 
H. Story, Asst. U. S. Attys., and John H. Marble, Atty. Interstate 
Commerce Commission. 

Ashcraft & Ashcraft, and Edwin M. Ashcraft, Jr., for défendant. 

HUMPHREY, District Judge. The défendant hère was indicted 
under section 6 of the act to regulate commerce (Act Feb. 4, 1887, c. 
104, 24 Stat. 380 [U. S. Comp. St. 1901, p. 3156]), as ainended by the 
Hepburn act of June 29, 1906, c. 3591, 34 Stat. 584 (U. S. Comp. St. 
Supp. 1907, p. 895), for transporting by rail certain car loads of glass 
bottles, which were moving in interstate commerce, without having first 
filed with the Interstate Commerce Commission its schedules of rates 
and charges applicable to such transportation. 

The défendant owns and opérâtes a line of railway entirely within 
the state of Illinois, extending from the east bank of the Mississippi 
river, at Alton, 111., in an easterly and southeasterly direction for a 
distance of about 16 miles. This railway line intercepts and makes 

•For other cases see same topic & § numbek In Dec, & Am. Digs. 1907 to date, & Eep'r Indexes 
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junction with a number of trunk railway Unes which extend east- 
wardly to points in other states than Illinois. 

The indictment is in six counts. Each count recites the carriage by 
the défendant railway of a car load of glass bottles moving from a 
point in the state of Indiana to destination at Alton, 111. Each car 
load so moving was received by the défendant at the junction point of 
its railway with one of the railways extending to the eastward, as 
above recited, and was by the défendant transported from such junc- 
tion in the state of Illinois to Alton, 111., where it was delivered to the 
consignée. The indictment recites that such transportation was so 
furnished without défendant having filed with the Interstate Com- 
merce Commission any rate or charge whatever applicable to such 
transportation, or any évidence of the concurrence by the défendant in 
any rate or charge for such transportation theretofore filed by any of 
its Connecting carriers. 

The défendant by a plea of guilty has admitted ail the material facts 
alleged in the indictment. The court, therefore, has the duty of im- 
posing the penalty for the offenses set forth. 

The original Cullom act for the régulation of interstate commerce, 
approved February 4, 1887, provided : 

"That every common carrier subject to the provisions of this act shall print 
and keep for public inspection schetlules showing the rates, fares and charges 
for the transportation of passengers and property which any such common 
carrier has established, and which are in force at the Urne upon its railroad as 
defined by the flrst section of the act." 

The Cullom act also provided that such schedules should be plainly 
printed in large type ; that copies for the use of the public should be 
kept in every dépôt or station of such railroads for public inspection; 
that no advance in rates should be made except after 10 days' public 
notice; that copies of the schedules of rates should be filed with the 
Interstate Commerce Commission. 

By the amendment of March 2, 1889, the above provisions were 
amplified and extended, carriers being required to publish and file the 
classifications of freight, and to state separately the terminal charges 
and any rules or régulations affecting or determining any part or the 
aggregate of the rates. By this amendment of March 2, 1889, the 
commission was also given power to prescribe the form of the sched- 
ules of rates, and to change such form from time to time as might be 
found expédient. The purpose of this amendment was evidently that 
which prompted the original Cullom bill. Effective railroad rate régu- 
lation must begin with publicity of rates. To be public the rates must 
be laid before the Interstate Commerce Commission, must be kept in 
the stations of the carriers for the information of the public, and must 
also be printed in such form that they shall be intelligible to the ave- 
rage shipper upon examination. Ail of this was perceived by the law- 
makers 20 years ago, and the rules, based upon thèse considérations, 
then written into the law, hâve continued unchanged, except as they 
hâve been from time to time strengthened and amplified. 

On February 19, 1903, Act Feb. 19, 1903, c. 708, 32 Stat. 847 (U. 
S. Comp. St. Supp. 1907, p. 880), the "Elkins Act," became law. Sec- 
tion 1 of this act contains the following provision: 
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"The willful failure upon the part of any carrier subject to the said acts 
[the acts to regùlate commerce] to file and. publish the tarifes or rates and 
charges as required by said acts, or strictly to observe such tarifes until chang- 
ea according to the law shall be a misdemeanor, and upon conviction thereof 
the corporation offending shall be subject to a fine of not less than $1,000 nor 
more than $20,000 for each offense." 

By the amendment of June 29, 1906, section 6 of the act to regùlate 
commerce was rewritten, and still further strengthened. The trans- 
portation of passengers or property in Interstate commerce by any car- 
rier which had not filed its rates in ac'cordance with the act was made 
unlawful. The Elkins act at the same time was also amended by addi- 
tion of the penalty of imprisonment for individuals. 

Prior to the act of June 29, 1906, such a prosecution as this could 
not hâve been maintained. Before that time the act made failure to 
file rates with the commission at Washington an offense, but did not 
provide that transportation without filing rates should also be an of- 
fense. Under the old law, therefore, it has been decided that the pros- 
ecution for failure to file could be brought only in the District of Co- 
lumbia, where the office of the commission is situated. By the amend- 
ment, however, the prosecution for transporting when rates are not 
filed may be well brought in any district through which the trans- 
portation passes. New York Central & Hudson Railroad Co. v. United 
States, 166 Fed. 267. 

Theabove case was decided by the Circuit Court of Appeals of the 
Second Circuit on Decembef 15, 1908. In this opinion the court said: 

"Section 6 of the présent interstate commerce act [substituted by the Ilep- 
burn act in the place of the section which we hâve examined] makes it unlaw- 
ful for a carrier to engage in transportation unless its rates hâve been pub- 
lished and filed. It is.now an offense to transport without a filed rate as well 
as to f ail to file the rate. Under the statute as it now stands prosecutions may 
be institnted in any district through which the transportation may hâve been 
conducted." 

It thus appears not only that the performance of interstate trans- 
portation by a carrier which has neglected to file and publish its rates 
and charges is a misdemeanor under the act to regùlate commerce 
and under the Elkins act, punishable by as severe penalties as any other 
violation of thèse acts, but it also appears that the requirement for 
filing and publication of the rates has been in the act to regùlate com- 
merce ever since the passage of the original Cullom bill, and that its 
importance has been recognized by the Çongress by successive amend- 
ments designed to make it more précise and its violation more surely 
and more severely punishable. 

The railroad line of the défendant hère is entirely situated within 
the state of Illinois. It is not more than 16 miles in length. It is 
really no more than a switching road Connecting the various railways 
reaching East St. Louis and Alton, 111., with each other and with vari- 
ous industries which hâve been established upon its rails. From the 
indictment and the plea thereto it appears, however, that this défend- 
ant is engaged in the transportation of property moving wholly by rail- 
road from one state to another state. It is, therefore, as much subject 
to the act as though it owned and operated ail the line of railroad Con- 
necting the points in différent states between which moved the com- 
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modities mentioned in the indictment. C, N. O. & T. P. Ry. v. I. C. 
C, 162 U. S. 184, 1G Sup. Ct. 700, 40 L. Ed. 935; L. & N. R. R. v. 
Behlmer, 175 U. S. 650, 20 Sup. Ct. 209, 44 L. Ed. 309; U. S. v. C. 
& N. R. R. Co., 157 Fed. 321, 85 C. C. A. 27, 15 L. R. A. (N. S.) 167; 
Belt Ry. Co. v. U. S. (C. C. A., 7th Cir., October term, 1908) 168 
Fed. 542. 

Thèse authorities establish that the law regarding publication of 
rates and charges for interstate transportation applies with equal force 
to ail carriers engaging in such interstate transportation, whether such 
carriers operate trains from one state to another state or operate en- 
tirely within the boundaries of a single state. 

The chief object of the act to regulate commerce is the prévention 
of discrimination. Carriers, being engaged in a public employment, 
must serve ail members of the public on equal terms. This was the 
doctrine of the common law. It has been explicitly stated and 
strengthened by the successive acts to regulate commerce. The re- 
quirement of the act that ail rates should be published is perhaps the 
chief feature of the scheme provided for the effective outlawing of 
ail discriminations. If this portion of the act is not strictly enforced, 
the entire basis of effective régulation will be lost. Secret rates will 
inevitably become discriminating rates. Whenever discriminating rates 
or practices are made public, a thousand forces of self-interest and of 
public policy will be set at work to reduce them to fairness and equal- 
ity. The failure of any carrier to properly file and publish its rates 
is quite as serious a violation of the act to regulate commerce as a 
failure to observe such rates after they hâve been properly filed and 
published. 

The indictment states six separate instances in which cars moving in 
interstate commerce were carried by the défendant at a time when it 
had not filed its rates covering such service. The fact that the failure 
to file the rates does not appear to hâve been part of any scheme to 
discriminate forbids great severity. The fact that the violation admit- 
ted is serious and goes to the very heart of the whole subject of rail- 
road régulation forbids that the penalty should be nominal. In view 
of ail the circumstances, the fine assessed upon this indictment is fixed 
at the sum of $12,000. 



KELLOGG SWITCHBOARD & SUPPLY CO. v. DEAN ELECTRIC CO. et al. 

(Circuit Court, N. D. Ohio, E. D. August 11, 1908.) 

No. 6,869. 

Patents (§ 328*) — Infringemekt— Current Controixing Device fob Télé- 
phone Circuit. 

The Dean patent No. 722,212, for a current controlling device for télé- 
phone circuits, the purpose of which is to prevent the gréa ter part of 
the steady current from passing through the subscriber's receiver, is not 
infringed by the device of the Manson patent No. 818,897, which opér- 
âtes on a différent principle. 

[Ed. Note. — For other cases, see Patents, Dec. Dig. § 328.*] 

•For other cases see sarae topic & § kumbbk in Dec. & Ain. Digs. 1907 to date, & Rep'r Indexes 
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In Equity. On final hearing. 

Curtis B. Camp and R. S. Taylor, for complainant. 
Brown & Williams, for défendants. 

TAYLER, District Judge. This is a suit for the infringement of 
patent No. 722,212, issued Mardi 10, 1903, to the complainant, the 
Kellogg Switchboard & Supply Company, as assignée of William 
W. Dean. Infringement is claimed by the use of a device made in 
accordance with patent No. 818,897, granted April 24, 1906, to Ray 
H. Manson. 

This patent refers to the method of controlling in the subscriber's 
téléphone circuit the energizing current, sometimes called "steady 
current," which cornes from the central station. This current, if per- 
mitted to pass unimpeded through the receiver, injures that délicate 
instrument. Under the old system of local batteries, this difficulty 
was avoided by having an independent battery at the subscriber's sta- 
tion of much lower intensity or strength than the central station bat- 
tery, this battery being located in a closed circuit, including the trans- 
mitter and the primary winding of an induction coil. The patent was 
intended to cover a device whereby a small part only of the steady 
current originating at the Central station should be permitted to pass 
through the receiver. 

When a person talks into a téléphone transmitter, the vibrations 
of its diaphragm produce undulations or changes of strength in the 
current. Thèse changing conditions in the strength of a current fur- 
nish one of the most interesting phases or manifestations of electricity, 
and constitute an important élément in scientifically considering this 
question, but it need not be further discussed in an opinion of this 
character. It is sufficient to say that, on account of the undulating or 
alternating character of what is called the "voice current," différent 
qualities as to conductivity attach to différent materials and différent 
arrangements and constructions of devices for conducting or inter- 
fering with the conduction of the electric current from those which 
arise where there is a steady current. 

Now, since the unimpeded passage of the steady current, the en- 
ergizing current from the central station, through the receiver, would 
require a receiver very much larger and more expensive than such 
receivers as are in ordinary use, and, indeed, would be very much 
less désirable in every way than to continue the use of a local or in- 
dependent circuit and battery at the subscriber's station, resort is had 
to well-understood principles applicable to the différent degrees of 
opposition furnished to steady currents and to voice or undulating cur- 
rents, whereby the steady or stronger current is diverted from the 
receiver, and only the lighter or voice currents permitted to pass 
through it. The principles just referred to are thèse: That voice or 
undulating currents are choked or checked by what are called "im- 
pédance coils," and steady currents pass through impédance coils 
freely. On the other hand, what are known as "condensers" pré- 
sent almost complète résistance to steady currents, while at the same 
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time offering apparently slight résistance to the flow of alternating 
or voice currents. 

Now, it becomes apparent that if the energizing or steady current 
is permitted to pass freely through the circuit, except the receiver, 
and the voice current freely passes through the receiver, a situation 
arisës where the receiver is unaffected by the strong or steady cur- 
rent, and the end sought for is attained. It was this which the patent 
in suit undertook to accomplish; and it was the principles just an- 
nounced which the inventor undertook to apply and did apply to 
accomplish that result 

The following quotations from the patent will show the inventor's 
own .idea of the scope and character of his invention. On page 1, 
from line 14 to line 65, the object and character of the invention are 
stated in gênerai terms, as follows: 

"In téléphone Systems of the common-battery or central-energy type, where- 
in current is supplied from the central station to the microphone at the sub- 
station, it has lieen the common practiec to inelude the teleplione receiver in 
séries with the microphone, so that the energizing current which traverses 
the microphone also passes through the coils of the téléphone receiver. This 
is objectionable, for various reasons. It frequently happens that the polarity 
of the source of energy at the central station is reversed often by the reversai 
of the line-wires by a lineman, and the energizing current is thus sent through 
the coil of the receiver in such a direction as to ciemagnetize the permanent 
magnet of the receiver, thereby destroying the efficiency and effective opéra- 
tion of the receiver. Moreover, since the coils of the receiver must carry the 
energizing current,' the coils must be made of wire larger in cross-section 
than would need to be employed were the coils traversed only by the talk- 
ing currents. Due to the employment of the larger wire, the coils cannot be 
as efflciently disposed upon the magnet-cores as would otherwise be possible, 
and, agaih, the passage of the energizing current through the coils subjects 
the diaphragm to a constant pull or ttnsion. To counteract this constant pull 
or tension, the diaphragm must be made of increased rigidity or inflexibility, 
and a considérable air space must be left between the diaphragm and the ends 
of the magnet-poles, thereby decreasing the efficiency of the receiver. 

"It is the object of the présent invention to remove the receiver entirely 
from the influence of the energizing current traversing the microphone, where- 
by the several objections above enumerated are obviated. 

"In accordance with the présent invention, the receiver is included in a 
path which is opaque to the passage of the energizing current, which is usu- 
ally continuons, while a parallel path is provided around the receiver, which 
is opaque, to the passage of the talking currents, while permittiug the ener- 
gizing current to pass freely therethrough. In practice, I usually include a 
condenser in the path containing the receiver, and an impédance or choking 
coil in the path which is parallel thereto." 

On page 2, Unes 82 to 97, the term "opaque," as used in the pat- 
ent, is distinguished and specifically defined as follows : 

"By the term 'opaque,' as employed herein in deflning a circuit in its re- 
lation to the energizing current, I contemplate a circuit containing a con- 
denser or équivalent device which prevents the passage through the circuit of 
an appréciable or suhstantial amount of current — that is, a suffieient amount 
to affeet the opération of the System to an objectionable degree — and by the 
term 'opaque,' when referring to the talking currents, I contemplate that 
characteristic of the circuit which will prevent the passage of the talking 
currents therethrough in suffieient amount to materially affeet the transmis- 
sion of the talking currents through the path containing the téléphone re- 
ceiver." 
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In some of the claims the word "opaque" is used in describing 
the two parallel paths, as in claim 14, which is in thèse words : 

"(14) A téléphone substation circuit and apparatus comprising a main cir- 
cuit, said circuit having two parallel paths, one path opaque to voice curreuts 
but permitting the flow of steady currents, and the other opaque to steady 
currents but permitting the flow of voice currents, a receiver in the latter 
path responsive to the voice currents thereover, a transmitter in the main 
circuit outside of said parallel paths, and a switch-hook automatically con- 
trolling the circuit through the said paths in the use of the apparatus, sub- 
stantially as described." 

The apparatus described in the patent as the best known to the 
patentée for the accomplishment of the objects of his invention is il- 
lustrated in Fig. 1 of the drawings, which is hère reproduced. 



T^iO. 



a, 




In this figure, a and a' are the two limbs of the circuit which con- 
nect the substation with the central station, CS, and over which the 
mingled steady current and voice current flow. At k is an impédance 
coil in one branch of the conductor, a', at l a condenser, and at f 
the receiver, both in the other branch of the conductor, a'. The im- 
pédance coil permits the free flow of steady current, but obstructs 
the flow of voice currents, while the condenser permits the ready 
flow of voice currents, but prevents the flow of steady current. Hence 
the steady current takes the path through the coil, and the voice cur- 
rents the path through the condenser and receiver to unité again at 
the hook switch contact 8. 

The principle applied in this arrangement is very simple. It is to 
divide the liné conductor into two parallel branches at the substa- 
tion, and put the receiver in one of them, and put in the receiver path 
some sort of an obstruction to the flow of steady current, and in the 
other path some obstruction to the flow of voice currents. Such a 
combination will separate the voice currents from the steady current 
more or less perfectly, according to the effectiveness of the devices 
used in the two paths to perform their intended functions. Thus we 
see that the receiver is in the path which is opaque to steady currents, 
but permitting the flow of voice currents. 

If we now look at the description of the alleged infringing patent, 
we discover the distinction between the two. Patent No. 818,897, p. 
2, 1. 90: 

"To put the matter more speciflcally, I employ a Wheatstone bridge in 
séries with the transmitter in the line-circuit over which the transmitter cur- 
rent flows, the receiver being loeated in the bridge-wire proper. The résist- 
ance of the four arms of the bridge are so proportioned with respect to each 
other that, although steady current flowing over the line will pass through 
them freely, no current will pass through the bridge-wire containing the 
receiver. This means that I employ a Wheatstone bridge adjusted to a state 
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of balance with respect to direct currents, such currents being excluded from 
the recel ver not because the receiver-circnit is in any sensé opaque to such 
direct currents, but because there is no différence of potential between the 
terminais of the receiver circuit, and therefore no tendency for current to 
flow through the receiver. 

"It will be seen that the method which I employ for preventing a flow of 
steady current through the receiver is wholly distinct from any method based 
on insulation, opposition, or obstruction, for in my arrangement steady cur- 
rent could flow if a cause existed, but will no more flow, due to the balance 
of the bridge, than if the receiver-terminals were truly short-circuited. 

"In order that fluctuating currents may not for the same reason be caused 
to pass by rather than through the receiver-circuit, I niake the diagonally op- 
posite arms of the Wheatstone bridge possess in large degree the property of 
self -induction, thereby giving to thèse two arms comparatively a very high 
impédance to fluctuating currents. It is évident, therefore, that the same 
conditions that hold with respect to steady currents do not hold with respect 
to fluctuating currents. In other words, the bridge is balanced with respect 
to steady currents, with the resuit that fluctuating currents choose the com- 
paratively low impédance path through the receiver rather than the compara- 
tively high impédance path through the two arms of the bridge that possess 
self-induction. By thèse means I achieve the désirable resuit of excluding 
direct current from the receiver without employing any médium opaque to 
direct currents in the receiver-circuit, and at the same time I force practically 
ail fluctuating currents through the receiver-path." 

The following diagram correctly represents the circuit arrangement 
employée! by the défendants : 




I^et us now compare the principle and method of opération of thèse 
two devices. There are two ways of excluding steady current from 
an electrical circuit, or from a device such as a receiver in a circuit: 
First, résistance. This is what the patent in suit employs. Second, 
by the balance of pressure which may be brought about with référence 
to any particular part of the circuit or device in the circuit. It is by 
this method that the défendants' device excludes a steady current 
from the receiver. To put it in another form, but expressing really 
the same principle, we find that the device of the patent in suit puts 
a barrier in the circuit which virtually opens the circuit more or less 
completely, while the défendants' device leaves the circuit intact and 
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excludes current by the opposing electromotive, force of the current 
ïtself. - 

_ Complainant's device is one which dépends upon the fact that ré- 
sistances are so arranged that the receiver is on a line which is opaque 
to steady currents and a conductor of voice currents. The défendants' 
device dépends upon a balance of electromotive force due to the use 
of what is called a "Wheatstone bridge," and the receiver in this 
device is not in what we may call a territory opaque to any kind of 
current. If this be true, then we hâve a différent philosophy at the 
foundation of the two separate Systems. This, it seems to me, must 
be true when we bear in mind that the theory of the quality of voice 
currents has long been understood, and that certain kinds of résist- 
ances were Opaque to steady currents and conductors of voice cur- 
rents, and other résistances were opaque to voice currents and con- 
ductors of steady currents. Now, thèse facts being true, it seems 
to me that where, as in the patent in suit, the theory of its efficiency 
was the présence of thèse résistances, and, in the other, the présence 
of thèse résistances, of course, as they had long been known to exist, 
but with the basic principie upon which the place of safety for the 
receiver was put being the balance of forces of currents in the bridge, 
we hâve a différent situation. 

Making the distinction summarily in différent form, we hâve this : 
In the device of the patent in suit, the receiver is in the path which 
is opaque to steady currents, but permitting the flow of voice currents. 
In the Manson, or alleged infringing, device, the receiver is in a path 
not opaque to any current as such, but at a place where, while equilib- 
rium exists between the two steady currents, it is as if it was a non- 
conductor or opaque. But this is not because it is opaque. It furnish- 
es no résistance at ail to steady current. But on account of the low 
impédance path through the receiver and the comparatively high im- 
pédance path through the two arms of the bridge that possess self-in- 
duction, the voice or fluctuating currents choose the easier path by 
way of the receiver. It is a balanced Wheatstone bridge for steady 
■current, but, on account of the self-induction of the impédance coil in 
the two arms of the bridge, it becomes unbalanced for alternating 
currents. 

With this view of the principles involved in the two devices, I find 
no infringement. The bill is therefore dismissed. 



VICTOR TALKING MACH. CO. v. HAWTHORXE & SHEBLR MFG. CO. 

(Circuit Court, E. D. Pennsylvania. March 12, 1909.) 

No. 179. 

Patents (§ 328*)— Invention— Imi>rove:hent in Tauung Machines. 

The Dennison patent. No. 832,896, for an amplifying horn for talking 
machines, which consisté of making the horn in two parts for reasons of 
convenience in shipment, etc., and providing well-known uieans for unit- 
ing the parts for use, is void on its face for lack of invention. 

[Ed. Note.— For other cases, see Patents, Dec. Dig. § 328.*] 

•For other cases see same topic & § numbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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In Equity. Suit for infringement of letters patent No. 832,896, for 
an amplifying horn for talking machines, granted to Wilburn N. Den- 
nison, October 9, 1906. On demurrer to bill. 

Horace Pettit, for complainant. 
Samuel Owen Edmonds, for défendant. 

J. B. McPHERSON, District Judge. It is true that the improve- 
ment covered by the patent in suit (No. 832,896) is prima facie novel. 
The grant of letters carries with it such a presumption ; but the pre- 
sumption must give way if the court is clearly convinced, from exam- 
ining the improvement, that the élément of invention does not appear. 
In my opinion, such a situation is présentée!, as it seems to me no in- 
vention is disclosed by the device in question. What the patentée did 
was simply to take the old amplifying horn of a talking machine, eut 
it in two for reasons of convenience, and provide well-known means 
for refastening the parts when the occasion to operate the machine 
should arise. The spécification does not refer to the reasons that sug- 
gested the change of construction ; but they are thus stated — and no 
doubt correctly stated — in the brief of complainant's counsel: 

"It will be évident to thls honorable court that a talking machine having an 
amplifying horn, such as is shovvn at 11, In Figure 1 of the drawings, immova- 
bly fixed to its supporting braeket, would be most unsuitable for transportation 
and shipping purposes ; and, furthermore, when not in use, the amplifying 
horn would occupy a large amount of unnecessary space; and if it should be 
desired to store the talking machine having Its amplifying horn immovably 
mounted upon its braeket, the clumsiness and hiconvenienee pf handling and 
storing the talking machine will be obvious ; and, further, it may be desired 
to change horns." 

As thus stated, ail this is "évident," and I think that the device of 
the patent by which thèse inconveniences are avoided is évident also, 
and did not call for the exercise of the inventive faculty, but merely 
for such skill as a capable artisan is not likely to lack. 

The demurrer is sustained, and the bill is dismissed. 



THE MOKRO CASTLE. 
(District Court, S. D. New York. March 18, 1909.) 

Shipping (§ 1G7*)— Caruiage of Passengebs— Loss of Baqgage. 

Damage to passengers' baggage on a steamer through négligence upon 
reaching Nassau, West Indies. The ticket provided that the 1 irait of re- 
covery should be $100 for each person. Held, that the limitation was valid 
and should be sustained. 

[Ed. Note. — For other cases, see Shipping, Cent. Dig. § 553 ; Dec. Dig. § 
167.*] 

(Syllabus by the Judge.) 

Blandy, Mooney & Shipman, for libellants. 
Wing, Putnam & Burlingham, for claimant. 

ADAMS, District Judge. Thèse actions were brought by Rawson 
Underhill and Jessie C. Underhill against the steamship Morro Castle,, 

*For other cases see tune topio & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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of the New York and Cuba Mail Steamship Company, to recover the 
damages, alleged to amount to respectively $500 and $960, caused by 
the négligence of the steamer in allowing the baggage of the libellants, 
and of their son, Rawson Underhill, Jr., to faîl overboard while be- 
ing transferred from the said steamer to a smaller one for the purpose 
of being taken ashore at the port of Nassau, West Indies, early in 
February, 1908. The libellants paid for first class passages from New 
York to the said port, obtaining one ticket for the three persons, and 
it was at the termination of the passage that the injury occurred. 

The answer denied any négligence but it has since been conceded 
that the libellants hâve established their contention in such respect and 
the défense now relied upon is a provision contained in the passenger 
ticket as follows : 

"(b) Twenty cubic feet of baggage is allowed to each passenger, provided 
said baggage is delivered on board one hour before sailing, marked clearly 
with owner's name and destination ; but the Company is not to be held liable or 
responsible for any loss of or damage to the said baggage or any part thereof , 
or resulting from the delay in the delivery thereof. unless the said loss or dam- 
age or delay is proved to havë occurred from the négligence of the Company or 
its servants; nor in any event shall the Company be hèld liable or responsible, 
nor shall any deniand be made upon it because of such loss, damage or delay 
beyond the sum of one hundred dollars in case of a first class passenger or 
fifty dollars in case of an int'ermediate or second class passenger, , at which 
sum the baggage of the passenger is hereby, valued, unless at the time of de- 
livery thereof to the Company notice is giyën to the Company in writing of 
the character and true value thereof, ànd one per cent, of the excess of said 
value over one hundred dollars or fifty dollars, as the case may be, is paid to 
the Company as compensation for the additlonal risk incurred." 

The answer, after quoting the above limitation, allèges : 

"As the claimant is informed and belleves, on or about February 3rd, 1908, 
while the Morro Castle was in the port of Nassau, and the passengers' baggage 
was being discharged from the steamship onto a tug, a net sling in which the 
libellante baggage was being lowered struck the. rail of the tug and became 
unhooked and the contents of the sling fell into the water and, as the claim- 
ant is informed, were more or less damaged by water. 

No notice whatever was given by or in behalf of the passenger to the claim- 
ant or its agents of the character and true value of the baggage brought on 
board by the libellant, nor was any excess payment made for the carriage of 
such baggage as provided in said con tract of carriage. 

And the claimant allèges that, if it was guilty of any négligence causing or 
contributing to the damage of said baggage, which it dénies, nevertheless the 
extent of its liability is expressly limited by the ternis of said contract of 
carriage to the sum of one hundred dollars. * * * " 

The question to be determined, therefore, is whether the limitation 
is valid. 

The testimony shows the tickets were sold to Mr. Underhill and 
that at the time of the purchase of the ticket, he did not read it over 
nor was his attention called to its terms. His own testimony on this 
point was that he did not read any printed parts of the ticket, which 
covered the passage of the libellants and their son. He said : 

"Q. Are you in the habit of looking at the tickets you buy? A. I never do, 
except to see what they say regarding staterooms. 

Q. I show you a form of ticket (showing ticket to witness) which was sold 
you, the original having been lost, according to the proofs, after it was turnedj 
in. It had, according to the testimony, got into a basket with a lot of others 
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to be sent up to be filed away, and was thrown away by a cleaner. Tou did not 
.bother reading the conditions to which the contract was subject? A. No sir, I 
never hâve, and hâve done a great deal of tràveling. 

Q. You did not think it was worth while to bother with that sort of stuff ? 
A. No. 

Q. But you saw it was there? A. Tes. 

Q. Why did you not read it? A. Life's too short. 

Q. You are not a man who generally pleads the 'baby act' on a contractî A. 
Not by a darn sight. 

Q. Hère is a ticket (showing ticket to witness) which at the top says: 'No- 
tice, your attention is especially directed to the conditions of this contract' 
Assuming that this is the same forni as the one that you had, would that no- 
tice hâve any effect on you? A. Not a bit. 

Q. As showing the terms and conditions of the contract? A. No. 

Q. You make it a practice to shorten trouble by not looking at thèse things? 
Yps, sir. 

\ You know they are there, but you do not pay any attention to them? A. 
I know there is something there. 

Q. You hâve been to Europe many times, I suppose, and are familiar with 
the forms of tickets, and that is your invariable rule not to look at them? A. 
I hâve never done so." 

The steamer, with the passengers on board, left New York January 
3.1,, 1908 at 3 :10 P. M. The libellants had with them two trunks a- 
piece, a steamer trunk for their stateroom, two dress suit cases, a hat 
box, two golf bags and a soiled clothes bag. They were going on a 
pleasure trip and provide.d themselves with suitable clothing for use 
at a fashionable winter resort, where high priées doubtless prevailed. 
There is no dispute that the injury to the value of the baggage was 
far in excess of the limitation. 

The libellants claim to be entitled to the full amount of their injury 
by reason of the circumstances and because (1) the provisions of the 
ticket were not brought to their attention and (2) such provisions are 
unreasonable, against public policy and void. 

The libellants urge a number of cases to sustain their contentions, 
viz.: The Bourgogne, 144 Fed. 781, 75 C. C. A. 647; Wheeler v. 
Oceanic Steam Nav. Co., 125 N. Y. 155, 26 N. E. 248, 21 Am. St. 
Rep. 729 ; Railroad Company v. Fraloff, 100 U. S. 24, 25 L. Ed. 531 ; 
Smith v. North German Lloyd, 151 Fed. 222, 80 C. C. A. 574 ; Wein- 
berger v. Compagnie Générale Transatlantique (D. C.) 146 Fed. 516; 
The New England (D. C.) 110 Fed. 415; The Majestic, 166 U. S. 
375, 17 Sup. Ct. 597, 41 L,. Ed. 1039 ; The Kensington, 183 U. S. 263, 
22 Sup. Ct. 102, 46 L. Ed. 190 ; Bradley v. Lehigh Valley R. Co.., 153 
Fed. 350, 82 C. C. A. 426. Without analyzing thèse authorities hère, 
it seems sumcient to say that none of them covers the situation now 
under considération, or entitles the libellants to recover the full amount 
of their loss. Hère, while there was no verbal notice at the time of 
the purchase of the ticket, there was ample opportunity for the libel- 
lants to hâve ascertained what the contract was which the steamer was 
willing to make. The limitation was contained in the body of the 
contract. It cannot be deemed a mère condition of passage or notice. 
The limitation was an essential part of the contract and does not 
appear to hâve been unreasonable. 

Mr. Underhill said on cross-examination : 

"Q. The question is, whetlier you hâve ever taken the trouble, in your busi- 
ness expérience and your expérience as a traveler, to ascertain the fact that 
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passenger tickets usually contain flxed, if not invariable, clauses limiting lia- 
bility in regard to baggage to a certain number of dollars? À. No, I did not, 
if I had kriown that I would hâve insured my stuff. 

Q. You certainly had ample opportunity to observe that in this ticket which 
you bought ten days before you sailed? A. Yes, if I looked at the ticket. I 
did not care for anything except for my rooms and that tbe ticket was paid 
for." 

It would not be reasonable to expect the steamship to pay for dam- 
age, even if negligently caused, beyond the amount for which she 
was willing to be responsible in conformity with the contract of pas- 
sage. There was no information withheld from the libellants ; they 
simply failed to avail themselves of ample opportunity to advise them- 
selves of a reasonable limitation of value. It was sâid by Mr. Under- 
hill that if he had known of the limitation, he would hâve insured his 
goods, meaning, doubtless, that he would hâve effected insurance with 
usual mercantile underwriters, but he not only failed to resort to that 
method of securing indemnity but he neglected to utilize that which 
was already at hand, that is, the responsibility of the steamer, which 
would hâve insured the passengers for one per cent. It appears that 
the libellants expect the steamer to act as insurer without considération. 

The limitation hère was clearly expressed in legible type of a fair 
(minion) size, and it could only hâve been carelessness or indifférence 
on the libellants' part which prevented them from protecting them- 
selves in a proper manner if they did not wish to encounter the risk 
of loss. There was no signed agreement hère as in Bachman v. Clyde 
S. S. Co., 152 Fed. 403, 81 C. C. A. 529, but it was said in that case 
(page 404 of 152 Fed., and page 530 of 81 C. C. A.) : 

"Even in the case of a mère notice, however, 'it is undoubtedly compétent for 
carriers of passengers, by spécifie régulations, distinctly brought to the knowl- 
edge of the passenger, which are reasonable in their character and not incon- 
sistent with any statute or their duties to the public, to protect themselves 
against liability, as insurers, for baggage exceeding a flxed amount in value, 
except upon additional compensation, proportioned to the risk.' Railroad v. 
Fraloff, 100 U. S. 24-27, 25 h. Ed. 531." 

I conclude that the limitation should be sustained. There will be a 
decree for the libellants for $100, in each case, with*interest 



WESTERN UNION TELEGRAPH CO. v. WRIGHT, Comptroller General. 
(Circuit Court, N. D. Georgia. February 2T, 1909.) 

APPEAL AND ERBOR (§ 458*)— SUPERSEDEAS— AUTHORITY TO GEANT— CONTINUINS 

Injunction. 

A Circuit Court, on the dismissal of a Mil and dissolution of a tem- 
porary injunction, granted at suit of a telegraph company, restraining the 
collection of taxes levied, against it by a state, has power in its discrétion 
to grant a supersedeas continuing the status quo pending an appeal, on 
the giving of a bond to protecl the state. 

[Ed. Note. — For other cases, see Appeal and Error, Dec. Dig. § 458;* 
Injunction, Cent. Dig. § 413.] 

See, also, 158 Fed. 1004, 166 Fed. 954. 

•For other cases see same topio & g humbeb in Dec. & Am. Digs. 1907 to date, & Rep'r InâexeB 
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Dorsey, Brewster, Howell & Heyman, for complainant, 
John C. Hart, Atty. Gen., for défendant. 

NEWMAN, District Judge. In granting the supersedeas in this 
case I submit the f ollowing brief statement : 

The rule on the subject of the grant of a supersedeas in a case like 
this is stated in Hovey v. McDonald, 109 U. S. 150, 160-161, 3 Sup. 
Ct. 136, 27 L. Ed. 888. In the opinion in that case by Mr. Justice 
Bradley, he stated of the Slaughter-House Cases, 10 Wall. 273, 19 
h. Ed. 915: 

"It was not decided that the court below had no power, if the purposes 
of justice required it, to order a continuance of the status quo until a déci- 
sion should be made by the appellate court, or until that court should order 
the contrary. This power undoubtedly exists, and should always be exercised 
when any irrémédiable injury may resuit from the effect of the decree as ren- 
dered; but it is a discretionary power, and its exercise or nonexercise is not 
an appealable matter. In récognition of this power, and for the purpose of 
facilitating its proper exercise in certain cases, on appeals from the Circuit 
Courts, this court, by an additional rule of practice in equity, adopted in Octo- 
ber terni, 1878, declared that: 'When an appeal from a final decree, in an 
equity suit, granting or dissolving an injunetion, is allowed by a justice or 
judge who took part in the décision of the cause, he may, in his discrétion, at 
the time of such allowance, make an order suspending or modifying the in- 
junetion during the pendency of the appeal upon such terms as to bond or oth- 
erwise, as he may consider proper for the security of the rights of the op- 
posite party.' " 

To the same efïect is Cotting v. Kansas City Stockyards Company 
<C. C.) 82 Fed. 850-857. In that case the judges presiding (Thayer, 
Circuit Judge, and Foster, District Judge), in view of the importance 
of the questions involved, granted a supersedeas, although they dis- 
solved the injunetion and dismissed the bill. In the Suprême Court 
of the United States (Cotting v. Kansas City Stockyards Company, 
183 U. S. 79, 22 Sup. Ct. 30, 46 D. Ed. 92), this action of the judges 
presiding in the Circuit Court, in granting the supersedeas, was clear- 
ly approved, I think, in view of the language used by Mr. Justice 
Brewer in the commencement of his opinion. 

In the case at bar I hâve no doubt whatever that the Western Union 
Telegraph Company is subject to taxation by the state of Georgia 
on its franchise ; that is, its right to exist as a corporation, make con- 
tracts, collect tolls, and carry on generally the business of telegraphy. 
The doubt I hâve in the case, and the only doubt, arises by reason 
of the paper attached by the board of arbitrators to their award. I 
hâve stated, in the two opinions filed by me in the case, my reasons 
very fully for gathering from this paper, properly construing it, the 
fact, and only that, that the arbitrators were mistaken in supposing 
that any part of the franchise exercised by the Western Union Tele- 
graph Company in Georgia was derived from the act of Congress. I 
hâve stated that in my opinion they first found the value of the fran- 
chise, and only misconceived the source from which that franchise 
was derived. I still believe this ; but it is not a question entirely f ree 
from doubt, and consequently, while I recognize fully the delicacy 
of interfering with the state in the collection of its revenue, and the 
fact that this should be done,- even temporarily, only in exceptional 
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cases, I hâve concluded. that the proper course is to grant the super- 
sedeas and to continue the restraining order, heretofore granted in 
this case, of force. This is to be done, however, only upon the West- 
ern Union Telegraph Company entering into a bond in the sum of 
$15,000, payable to Hoke Smith, Governor, and his successors in of- 
fice, with sureties to be approved by the court; such sureties becoming 
parties to the litigation and bound by any decree to be entered in the 
cause, and the condition of the bond being that if the decree of this 
court shall be affirmed in the Circuit Court of Appeals, or in the 
Suprême Court, upon the entry of the mandate showing such af- 
firmance, the Western Union Telegraph Company and the sureties on 
its bond will at once pay the amount of the taxes due by that Com- 
pany on its franchise for the year 1907, with interest thereon in ac- 
cordance with the statutes of Georgia up to the time such payment 
is made. 



LUCKENBACH et al. v. DÈLAWARE, L. & W. II. CO. 
(District Court, S. D. New York. Marcli 25, 1909.) 

ADMIRALTY (§ 86*)— COMMISSIONERS— FlNDINGS— REVIEW BY COURT. 

Where, the court, upon the consent of the parties, has delegated a com- 
missioner to hear and détermine the issues in an action, the court is 
without power to rule upon the findings and the exceptions should be dis- 
missed. 

[Ed. Note— For other cases, see Admiralty, Cent. Dig. §§ 621-625; Dec. 
Dig. § 86.*] 

(Syllabus by the Judge.) 

Peter S. Carter for libellants. 
Janjes J. Macklin for respondent. 

ADAMS, District Judge. This is a motion on the part of the libel- 
lants to dismiss certain exceptions to a commissioner's report in this 
action. The matter was referred to the commissioner in an order of 
which the following is a copy: 

"The above-entitled action being called for trial on the llth day of June, 
1907, it was consented by the proctors for the respective parties that ail the 
issues raised in said action be referred to Herbert Green, Esq., as United 
States Commissioner. 
Now on motion of Peter S. Carter, proctor for the libelants, It Is 
Ordered, that the above-entitled action be referred to Herbert Green, Esq., 
United States Commissioner, to hear and détermine the issues in dispute, rais- 
ed by the libel and answer, and to ascertain the amount due, If any, to the 
libelants, and to report to this court with ail convenient speed." 

This order was entered upon the consent of the parties. Subse- 
quently the commissioner repbrted that the libellants were entitled to 
recover a certain amount and the respondent thereupon excepted. 
The présent motion to dismiss was then made. 

The libellants urge that the exceptions can not be considered be- 
cause the whole matter was referred and the respondent's only remedy 
is by an appeal. It seéms that this point is well taken. When the 

•For other cases see saine topic & § numeek in Dec. & Am. Digs. 1907 ta date, & Rep'r Indexes 
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court and the parties agreed that the matter should be heard and de- 
termined by the commissioner, apparently the court had no super- 
vising powers over his action. It then became similar to the familiar 
practice in the state courts and the United States Circuit Court of 
using référées to assist in the work of the court, the référées in such 
cases being invested with the full power of the court in the respects 
mentioned, necessarily excluding any revision by the court. 

The respondent argues in opposition that the order in question after 
directing the commissioner to hear and détermine ail the issues, also 
directed him to report to this court, and it is still within the power and 
is the duty of the court to make its own decree with référence there- 
to. The decree hère, of course, must be made by the court. That 
power, under the practice prevailing hère, could not be delegated and 
it is still necessary that the decree should be the court's, but that does 
not prevent the court, with the consent of the parties, from appointing 
a person to pass upon the law and merits of the controversies in- 
volved, without review by the court. 

The exceptions are dismissed. 



SULLIVAN MACHINERY CO. v. UNITED STATES. 

(Circuit Court, S. D. New York. March 15, 1909.) 

No. 5,312. 

1. CUSTOMS DUTIES (§ 38*)— CLASSIFICATION — UNSET MlNEKS' DlAMONDS. 

Tariff Act July 24, 1897, c. 11, § 2, Free List, par. 545, 30 Stat. 197 (U. 
S. Comp. St. 1901, p. 1683), provides for "diamonds * * * not ad- 
vanced from their iiatural state by cleaving, splitting, * * * including 
miners' * * * diamonds not set." Held, that the provision for miners' 
diamonds is not qualified by what précèdes, and that such diamonds, split, 
but unset, are within the paragraph. 

[Ed. Note. — For other cases, see Custoins Duties, Dec. Dig. § 38.*] 

2. Customs Duties (§ 38*) — Tabiff Act — Construction' — "Including" as 

Word of Addition. 

In the provision for "diamonds * * * not advanced, * * * includ- 
ing miners' diamonds," in Tariff Act Julv 24, 1897, c. 11, § 2, Free List. 
par. 545, 30 Stat. 197 (U. S. Comp. St. 1901, p. 1083), "including" is used 
as a word of addition, rather than of spécification. 

[Ed. Note. — For other cases, see Customs Duties, Dec. Dig. § 38.* 
For other définitions, see Words and Phrases, vol. 4, pp. 3499, 3500 ; vol. 
8, p. 7685.] 

On Application for Review of a Décision by the Board of United 
States General Appraisers. 

For décision below, see G. A. 6,772 (T. D. 29,054). 

Curie, Smith & Maxwell (W. Wickham Smith, of counsel), for 
the importers. 

D. Frank Lloyd, Asst. U. S. Atty. 

LACOMBE, Circuit Judge. The merchandise in controversy con- 
sists of certain articles indifferently knbwn by the spécifie names of 

•For other cases see same topic & § ndmbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
168 F.— 36 
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"carbon,* "carbonado," or "black diamonds." The testimony supports 
the finding of the Board of General Appraisers that "it was this sub- 
stance Congress embraced within the term 'miners' diamonds.' " That 
term is found in the free list (Tarifï Act July 24, 1897, c. 11, § 2, 30 
Stat. 197 [U. S. Comp. St. 1901, p. 1683] at— 

"Par. 545. Diamonds and other precious stones, rough or uncut, and not ad- 
vanoed in condition or value from their natural state by cleaving, splitting, 
cutting, or other process, includirig miners', glaziers' and engravers' diamonds 
not set, and diamond dust or bort." 

The appellant contends that the three diamonds hère imported, which 
hâve beeiï split, but hâve not been set, are covered by this parâgraph. 
The collector and the board classified them under— 

"Par. 435. Diamonds and other precious stones advanced in condition or 
value from their natural state by cleaving, splitting, cutting, or other process, 
and not set, ten per centum ad valorem." 

Judge Platt had the two paragraphs before him in United States 
v. Fifteen Drilled Diamonds (D. C.) 127 Fed. 753, and construed it, 
holding that the qualifying words following "other precious stones," 
to and including "other process," refer only to the preceding phrase 
"diamonds and other precious stones." I concur in his opinion, and 
conclude that miners', glaziers', and engravers' diamonds, whether 
whole or split, are free of duty, if they are not set. 

The décision of the board is reversed. 



A. A. VANTINE & CO. v. UNITED STATES. 

(Circuit Court, S. D. New York. March 16, 1909.) 

No. 5,192. 

CUSTOMS DtTTIES (§ 37*) CLASSIFICATION— PAINTED CaLENDAB— "PAINTINGS." 

The term "paintings," in Tariff Act July 24. 1897, c. 11, § 1, Schedule 
N, par. 454, 30 Stat. 194 (U. S. Oomp. St. 1901, p. 1678), includes hand- 
painted panels having a small calendar afflxed, which is a trifling part 
of the entire article. 

[Ed. Note. — For other cases, see Customs Duties, Dec. Dig. § 37.* 
For other définitions, see Words and Phrases, vol. 6, pp. 5158, 5159.] 

On Application for Review of a Décision by the Board of United 
States General Appraisers. 

The importation in controversy was made at the port of New York, and was 
classified as manufactures of wood, paper, etc., according to the component of 
chief value. The importers contended, inter alia, for classification under the 
provision for "paintings in oil or water colors," in Tariff Act July 24, 1897, 
c 11, § 1, Schedule N, par. 454, 30 Stat. 194 (U. S. Comp. St. 1901, p. 1678). 
The Board of General Appraisers overruled this contention in an opinion 
reading in part as follows: 

"FISCHER, General Appraiser. The merchandise consists of certain cal- 
endars which are hand-decorated. * * * The articles are calendars of 
various shapes and composed of. varieras materials. Each calendar has a small 
calendar pad attached thereto, and the calendar backs are illustrated or orna- 
mented with pictures painted by hand. We do not regard thèse articles as 

•For other cases see Bame toplc & § nûmbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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paintings In a décorative sensé. The pnrpose of the calendar Is as an object 
of utility, rather than as a painting. Though hand-painted, the plctures on 
the calendars are merely incidental or auxiliary, and intended only to add 
an additional feature to an otherwise completed article. 

"Following Woolworth v. U. S. (O. 0.) 152 Fed. 483, T. D. 27,853, we over 
rule the protest and afflrm the décision of the collecter." 

Kammerlohr & Duffy (John G. Duffy of counsel), for importers. 
D. Frank Lloyd, Asst. U. S. Atty. 

LACOMBE, Circuit Judge. The articles imported are hand-paint- 
ed panels, to be hung on a wall or other appropriate place. To each one 
there is affixed a small calendar, manifestly a trifling part of the entire 
article. They seem to be within the principle laid down in Tifïany v. 
United States (C. C.) 66 Fed. 736, and should be classified under 
Tarifr Act July 24, 1897, c. 11, § 1, Schedule N, par. 454, 30 Stat. 194 
(U. S. Comp. St. 1901, p. 1678). 

Décision reversed. 



THE TOMMT. 

(District Court, S. D. New York. February 13, 1900.) 

Admibaxty (§ 119*) — Remand Afteb Reveksal— Pbocedube Below. 

The question of a right to lirait liabillty In volves a rlght to contest 
it, and, where a petitioner's right to contest and limit has been decided 
In her favor on appeal, it only remains for this court to détermine 
whether a claimant is entitled to recover, and, if so, to what extent. 
[Ed. Note. — For other cases, see Admlralty, Dec. Dlg. S 119. *J 
(Syllabus by the Judge.) 

See, also, 81 C. C. A. 50, 151 Fed. 570. 

James J. Macklin and De Lagnel Berier, for libellant. 
Charles C. Sanders and Herbert C. Smyth, for claimant. 

ADAMS, District Judge. An action having been brought in the 
New York Suprême Court by Hilma C. Johnson, administratrix of 
Charles H. Johnson, to recover from the libellant herein a sum for 
damages sufïered by reason of the death of the said Charles H. John- 
son, through the use of a pair of tongs on the barge Tommy in May, 
1903, the libellant brought an action in this court to contest and limit 
her liability. In the last mentioned action, it was found hère that the 
libellant was not entitled to succeed because the tongs were found to 
be defective and the vessel was therefore not properly equipped. It 
was further found that the persons delegated by the libellant to repre- 
sent her in the matter were unfit to perform the duties of agents in the 
sélection of proper tools to carry out the work involved. The libel 
was consequently dismissed. The Tommy (D. C.) 142 Fed. 1034. An 
appeal was taken from this décision and it was there determined that 
although the tongs might hâve been defective, the libellant had pro- 
vided a suitable agent to represent her in the matter and could not be 
deprived of the benefit of the statute. 151 Fed. 570, 81 C. C. A. 50. 
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Subsequently the action was sent back to thîs court with instructions 
in the mandate, as follows : 

"Tliat the decree of said District Court be and It hereby is reversed with 
costs taxed at the sum of $200.30, and cause remanded with instructions to 
adjudicate the rights of the parties and take such proceedings as are not 
inconsistent with the opinion of this Court." 

The original claimant having paid the costs of the appeal, now moves 
for a decree on the mandate, which will entitle her to proceed as 
though she had established her right to recover the appraised value of 
the vessel. This is opposed by the libellant, who contends that there 
has been no adjudication of the claimant's cause of action and in or- 
der to recover anything, she must establish her right in the usual way. 

The question which was tried in this court and on appeal was simply 
to détermine whether the libellant was entitled to limit her liability. It 
was said in the opinion hère (page 1036 of 142 Fed.) : 

"It is urged that the deceased was himself to blâme for the accident because 
he did not handle the rails properly. It may be that he did not handle them 
with due care in view of the condition of the tongs. Whether he exercised 
the necessary amount of caution in view of what he might hâve seen, it is 
not necessary to détermine hère, the question now presented being whether 
the vessel was seaworthy in her équipaient." 

While the right of the claimant may hâve been regarded as estab- 
lished, it was obviously for the purposes of the argument only. The 
libellants contention is correct and I hâve signed her proposed decree. 



THE PROVIDENCE. 
(District Court, g. D. New York. February 19, 1909.) 

Shipping (§ 81*) — Steamers— Injury by Swells— Liability. 

A claim against the steamer Providence for damages said to hâve been 
caused to a schooner by her swells, in the channel between Blackwells 
Island and Manhattan, disniissed, because (1) it did not clearly appear 
that this steamer created the swells, and, (2) if she did, they were not 
more than ordinary under reduced speed, and there was no négligence on 
her part 

[Ed. Note. — For other cases, see Shipping, Cent. Dig. § 345; Dec. Dig. 
§ 81.* 

Liability of vessel for injuries caùsed by création of swell, see note to 
The Asbury Park, 78 C. C. A. 3.j 

(Syllabus by the Judge.) 

Collin, Wells & Hughes, and William H. Parke, for libellants. 
William Greenough, George Whitefield Betts, Jr., and Francis H. 
Kinnicutt, for claimant. 

ADAM S, District Judge. Thèse actions were brought by the Perth 
Amboy Fire Brick Company, the owner of certain fire brick loaded 
upon the schooner Deborah T. Hill, and Otto F. Gehlhaus, the own- 
er of said schooner, to recover the damages alleged to hâve been suf- 
fered by thern, respectively $502.33 and $2000, through the loss of 

•For other cases see same topic & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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their property on Mardi 31, 1908, about 6 o'dock P. M., by reason 
of swells caused by the Providence, when passing the schooner in 
the westerly channel of the East River between Blackwells Island 
and Manhattan. The tide was fiood. 

The first libel allèges that the schooner was bound nnder sail from 
the Pire Brick Company's dock near Perth Amboy, New Jersey, to 
points on the East River at and above 115th Street, and was pro- 
ceeding northerly through the said channel; that when she was two 
or three blocks north of Blackwells Island Bridge, the Providence, 
on its way to Long Island Sound, passed the schooner on her star- 
board side at a distance of about 100 feet, at so high a rate of speed 
that the swells from the Providence turned the schooner in such a 
manner that it was impossible to control her and caused her to corne 
into collision with a scow which was anchored off the foot of East 
67th Street, and to pound the schooner against the scow in such a 
manner that her side was smashed in, she capsized and dumped her 
cargo, causing a total loss thereof . 

The libel of the owner of the schooner was substantially the same 
as to the allégations of the movements of the vessels, and alleged a 
total loss of the schooner. 

The answers on behalf of the steamer were gênerai déniais. 

The libellants' testimony shows that while the schooner was sailing 
in the said channel, the Providence overtook and passed her to 
starboard, a short distance north of the Blackwells Island Bridge, 
near 62nd or 63rd Street, at a distance of about 100 feet, and caused 
swells of between 3 and 4 feet in height, which had the effect of 
throwing her head about and causing the booms to swing back and 
forth across her deck. The schooner at the time was on her port 
tack, heading for Blackwells Island, but the swells caused her crew 
to lose control of her navigation and she was forced against a barge 
anchored about 50 feet from the bulkhead line at 67th Street on the 
Manhattan side. A hole was stove in her port side and she imme- 
diately filled and capsized, going over on her starboard side. This 
version of the accident was given by her master and mate, who said 
that the steamer was the Providence. 

The substance of the testimony for the defence is that the accident 
happened at from 5.30 to 5.40 o'clock P. M., and the Providence did 
not pass this point on the night in question until several minutes after 
6 o'clock, and further that even if she did pass at the time and with- 
in the distance claimed by the libellants and the accident happened, 
the swells of the Providence were not the proximate cause of the li- 
bellants' loss. 

It appears by the log of the Providence that she left her pier in 
the North River at 5.32 P. M. and passed Hell Gâte at 6.13. There 
would be but a few minutes différence between Hell Gâte and the 
point in the channel where this occurrence is said to hâve taken place. 
The times mentioned in the log are corroborated by the testimony of 
sey.eral witnesses, and if it is.true that the accident happened to the 
schooner some time before six o'clock, then evidently the Providence 
could not hâve been the cause of it. The only testimony that she was, 
came from the two men on the schooner. Their statements did not 
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amount to more than estimâtes of the time of the occurrence, were 
somewhat vague in other respects, and as they were greatly inter- 
ested in the resuit of the action, their évidence is not very reliable. 

The steamer's testimony is to the effect that the schooner was first 
observed when her wreck was seen a mile and a quarter ahead, the 
Providence having then reached the vicinity of the bridge, and that 
the wreck was passed about 10 minutes after @ ô'clock in the vicinity 
of Horn's Hook, 89th Street. The crew of the steamer testified to 
this effect, and it is corroborated by the statements of some disin- 
terested witnesses. If this testimony is true, and there does not 
seem to be any reason for doubting it, it seems clear that the schoon- 
er was not injured by swells from the Providence. 

Assuming, however, that the swells were from that steamer, and 
that they did hâve some effect upon the schooner, the question re- 
mains whether there was any négligence on the steamer's part in cre- 
ating them. In passing Blackwells Island Bridge, she was going 
under one bell and at a speed not to exceed 9 knots through the water. 
Her officers had no reason to expect that such a speed would prove 
detrimental to any vessel. The swells were not above 2 or %y% feet 
in height and there was no ground for believing that they would prove 
injurious to other vessels. 

This accident can be more reasonably accounted for by a failure 
of the wind, leaving the schooner helpless and subject to a swift tide 
setting her on the Manhattan sliore* than by swells from the Provi- 
dence. ( 

Considering ail the circumstances of the case, I hâve come to the 
conclusion that no cause of action exists against the Providence. 

The libels are dismissed. 



In re WILSON. 
(Circuit Court, D. Rhode Island. March 8, 1909.) 

Food (§ 12*)— Food and Drxtgs Act— Violation— Misbranding. 

Syrup, 10 per cent, of which is made from maple sugar and 90 per cent, 
from white sugar, put up in bottles having tliereôn labels containing the 
name "Gold Leaf Syrup," with a trade-mark consisting of a gold leaf In 
the form of a maple leaf and stalksof sugar cane, and the words "com- 
posed of maple and white sugar" in plain and distinct letters, with the 
name of the maker, cannot be said to be misbranded, so that its shipment 
in Interstate commerce constitutes a misdemeanor under Food and Drugs 
Act June 30, 1906, c. 3915, I 2, 34 Stat. 768 (TJ. S. Comp. St. Supp. 1907, p. 
928). 

[Ed. Note. — For other cases, see Food, Dec. Dig. § 12.*] 

Charles A. Wilson, U. S. Atty. 

BROWN, District Judge. The attorney for the United States 
moves for leave to file an information in accordance with the practice 
followed in United States v. Smith (C. C.) 40 Fed. 755. 

•For other cases see same topie & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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It is conceded that it is proper for the court to examine the informa- 
tion and the affidavits in support thereof, and if the same shall be 
found insufficient to deny the motion. 

The information charges that a certain company shipped, by a car- 
rier, from the state of Rhode Island to the District of Columbia, a 
certain article of food in bottles, to wit, syrup, bearing a certain label 
upon which was printed the following words : "Gold Leaf Syrup, 
composed of Maple and White Sugar; Huntington Maple Syrup and 
Sugar Company, Providence, R. I." — and that the label bore also, in 
the center thereof, the design and représentation of the leaf of the 
maple tree, as the trade-mark of said company. It is alleged that the 
syrup was misbranded, and that — 

"the design and deviee and said printed matter were false and misleading and 
calculated to deceive and mislead the purchaser thereof, in that said article 
of food was in fact composed principally of white sugar, and contained no sub- 
stantial quantity, but, on the contrary, a very small quantity, of maple sugar, 
to wit, not more than 10 per' centum by weight of maple sugar ; whereas, said 
design and deviee, and said printed matter upon said label as aforesaid, rep- 
resent, and are calculated to lead the purchaser thereof to believe, that said 
article of food is composed principally or in substantial part of maple sugar." 

Appended to the motion is an affidavit in support of the information 
by an analyst of the Bureau of Chemistry to the effect that as a resuit 
of an analysis of the syrup it was found to contain approximately 90 
per cent, of white sugar and not more than 10 per cent, of maple 
sugar. 

A sample of the bottle is also presented, with a label printed in gold, 
blue, and red, which at the top has in plain large letters the words 
"Gold Leaf" in gold, "Syrup" in red, with a blue circular underscoring, 
a trade-mark consisting of a gold leaf, said to be a maple leaf, with 
stalks projecting on each side, apparently representing sugar cane, 
with the name of the company in smaller letters in the middle; the 
words "composed of" in white on a blue field, being very distinct, and 
the words "maple and white sugar" in blue on a white field at the bot- 
tom, being also very distinct. The very conspicuous features are the 
words "Gold Leaf Syrup," "Composed of," and "Maple and White 
Sugar." 

It is impossible, upon the most partial interprétation of thèse state- 
ments, and having in mind the décisions of the courts concerning what 
amounts to fraudulent misrepresentation upon labels, to find any in- 
timation as to the proportions of maple and white sugar contained in 
this préparation, which is given the gênerai title of "Gold Leaf Syrup." 
The purchaser is informed in the most distinct and unequivocal mari- 
ner that he is buying a compound of maple and white sugar, and from 
the report of the analyst it appears that this is the fact. There is 
no statement contained on the label which is in the slightest degree 
calculated to convey the impression that there is more maple than 
white sugar, and, if a purchaser should suppose that there was, such 
an idea would corne entirely from his own imagination, and not from 
any suggestion fairly implied by the label. The label affordfi not the 
slightest évidence of an intention to convey such an idea to the pur- 
chaser. 
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Such remote possibilities of the imagination cannot te a basis for a 
proper interprétation by the court of ternis of clear and unambiguous 
meaning. The label says nothing of proportions, either directly or by 
any reasonable implication. .,...,. 

As to the maple sugar, it appears as a fact that 10 per centum is con- 
tained in the avowed compound. The article is designed for table 
use. The addition of so substantial an amount of maple sugar as 10 
per cent., if sufficient to, give to this compound syrup a maple flavor, 
serves to make the article more palatable and to satisfy the purpose 
of the buyer. A persori who should buy this syrup would expect that 
he was getting a considérable portion of white sugar, with the addition 
of a sufficient amount of maple sugar to please his palate. Unless his 
palate is disappointed by the absence of the flavor which he expects, 
I am unable to imagine how there can be any variance between the 
contents of this bottle and the statements on the label. Even if we 
search this label with a most prejudiced eye, and endeavor to dis- 
cover upon it some innuendo or insinuation, we are at great difficulty 
in finding even the most remote suggestion. Is there an innuendo that 
there is more maple than white sugar in the composition? : Clearly not. 
Is there an innuendo that there is more than 10 per cent, of maple 
sugar? Viewing this in the light of the subject-matter, to wit, the 
purposë of the purchaser and the expectations aroused in him as a 
conséquence of statements on the label, I am unable to perceive any 
more definite suggestion than that there is imparted to the Gold Leaf 
Syrup a désirable quality due to the présence of maple sugar. 

In ordèr to cohvict a person of misbranding upon such a showing of 
fact, the court would be obliged to go entirely beyond ail the establish- 
ed légal principles upon the question of deceit and misrepresentation, 
and beyond any of the décisions of the equity courts as to what is ab- 
horrent to the conscience of a chancellor. In fact, I think that we 
should be obliged to go, not only outside the boundaries of légal and 
équitable rules, but also outside the boundaries of rational common 
sensé. 

From examination of former cases dealing with the subject of mis- 
leading représentations on labels, I am impressed with the great value 
of the législation known as the "Pure Food Act" (Act June 30, 1906, 
c. 3915, 34 Stat. 768 [U. S. Comp. St. Supp. 1907, p. 928] ) ; but I 
am further impressed with the fact that an attempt to apply that act 
to cases of this character cannot but serve to bring that act into such 
disfavor as to impair its usefulness. The distinction between the en- 
forcement of law and the abuse of law is lost sight of in the attempt 
to make this obviously innocent act a criminal misdemeanor. 

The motion for leave to file the information is denied. 
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UNITED STATES v. U STRATJS & CO. 

(Circuit Court, S. D. New York. March 16, 1909.) 

No. 5,084. 

Customs Duties (§ 25*) — Classification— Eartiienware with One Colob 
Glaze — "Decoeated" — "Stained." 

Earthenware, to whieh a single color glaze lias been added, is, under 
Tariff Act July 24, 1897, c. 11, § 1, Schedule B, par. 96, 30 Stat. 150 
(U. S. Comp. St. 1901, p. 16.33), not only "decorated," but may also be 
reasonably concluded to be "stained," within tbe meaning of the para- 
graphe 

[Ed. Note. — For other cases, see Customs Duties, Cent. Dig. § 45 ; Dec. 
Big. § 25.*] 

On Application for Review of a Décision by the Board of United 
States General Appraisers. 

The décision below reversed the assessment of duty by the collector 
of customs at the port of New York. The case relates to the follow- 
ing provision in Tariff Act July 24, 1897, c. 11, § 1, Schedule B, par. 
96, 30 Stat. 156 (U. S. Comp. St. 1901, p. 1633) : 

"96. * * * Earthen * * * ware * * * stained * * * or other- 
•wise decorated or ornamented in any rnanner, sixty per centum ad valorem ; 
If not ornamented or decorated, fifty-five per centum ad valorem." 

The Board of General Appraisers held the goods in controversy to 
hâve been improperly classified as "decorated," sustaining the import- 
ers' contention for classification as "not ornamented or decorated." 
The board's opinion reads in part as follows : 

IIAY, General Appraiser. The merchandise, the classification of which is 
called in question in this case, is jardinières made of ordinary earthenware 
and finished with a single or solid color glaze. * * * A vast amount of 
testimony was introduced, witnesses being called both by the importera and 
the government for the purpose of showii:g that the words "decorated or 
ornamented," as applied to earthenware, had a distinctive commercial mean- 
ing prior to and at the tlme of the passage of the law under which this 
merchandise is assessed. This testimony is of but little, if any, value. The 
witnesses introduced by the importer, ail of them having some Personal in- 
terest, either direct or remote, in the décision to be reached, apparently col- 
ored their testimony accordingly ; and the witnesses introduced by the gov- 
ernment, being interested in the domestic manufacture of like commodities, 
would seem to hâve had an interest upon the other side. At ail events, the 
évidence, taken together, is of but little value. Yet we think, if it is to be 
weighed at ail, taking the testimony of both sides, the importer has failed 
to establish by a prépondérance of the évidence that the word "decorated" 
or "ornamented," as applied to earthenware, had any meaning différent from 
the ordinary meaning at the time of the passage of the act. In fact, we 
think we are left in the décision of the case in practically the same situation 
as if thcre had been no testimony introduced by either side. The presumption 
is in favor of the correctness of the classification, but that classification is 
apparently in conflict with the law as pronounced by this board and the courts. 

What niight be our view if this question was presented to us as an original 
one is not important, as it seems to be pretty well settled by ail the more 
récent décisions that a single or solid color does not change an article from a 
plain to a decorated or ornamented one. within the meaning of thèse words 
as used in paragraph 90. See Schade's Case, G. A. 5.336 (T. D. 24,424) ; 
Straus' Case, G. A. 6,061 (T. D. 26,443) ; Burley's Case, Abstract 13,136 (T. D. 

•For other cases see same topic & § numeee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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27,665) ; Koscherak v. TJ. S., 98 Fed. 590, 39 C. C. A. 166. If the rule which 
has been established by thqse-. cases is to be changea, we think it should be 
changea, by the court. 

The protesta 1 are therefore sustained, and the collecter directed to reliqui- 
date the entries, classifying the merchandise under paragraph 96, as earthen- 
ware not ornamented or decorated, and àssessing duty at 55 per cent, ad 
valorem. 

D. Frank Lloyd, Asst. U. S. Atty. 

Wald'en & Webster (Henry J. Webster, of counsel), for importers. 

LACOMBE, Circuit Judge. I concur in what seems to be the un- 
constrained opinion of the Board of General Appraisers, namely, that 
the addition of this colored glaze to the earthenware has "decorated" 
it within the meaning of the statute, although but a single color is 
shown. Indeed, it would seem upon the proof s to be a reasonable con- 
clusion that the earthenware is "stàined,'* although the stain is in the 
glaze, not jn the substructure. Evidently the word "stained" has no 
spécial trâde meaning'. I do not concùr, however, in the final conclu- 
sion of the board that they are constrained by former décisions of the 
courts to hold that thé importations are "plain." Neîther Koscherak 
v. y. S., 9.8 Fed. 596, 39 C. C. A. 166, no'r'U. S. v. Thurnauer, 159 Fed. 
12S, 86 Ç. C-.A. 86, requires such a holding. 

The décision is reversed. 



UNITED STATES V. : WAENTIG. 

(Circuit Court, S. D. New York. February 9, 1909.) 

No. 4,146. 

CusTOMS Duties (§ 33*) — Classification — Embroidered Articles — "Em- 
broidery:" 

The provision in Tarlff Act July 24, 1897, c. 11, § 1, Schedule J, par. 
339, 30 Stat. 181 (U. S. Cornp. St. 1901, p. 1662), for "embroidery" and 
articles "embroidered in any manner," does not include articles stitched 
on the edge with needlework of the plainest description, which simply 
serves the necessary and useful purpose of preventing raveling. The 
fundamental idea of embroidery is that it is needlework done upon a 
previously completed fabrie, as distinguished from tapestry or lace work, 
in which the design is a part of the original fabrie. It is also essentiai 
that it sliould be ornamental, rather than merely useful. 

[Ed. Note. — For other cases, see Customs Duties, Cent. Dig. § 92; Dec. 
: ' Dig. § 33.* 

For other définitions, see Words and Phrases, vol. 3, p. 2301.] 

■ On Application for Review of a Décision by the Board of United 
States General Appraisers. 

For décision below, see G. A. 6,205 (T. D. 26,853). 

J. Osgood Nichols, Asst. U. S. Atty. 

Curie, Smith & Maxwell (W. Wickham Smith, of counsel), for im- 
porter. 

HOL,T, District Judge. The question involved in this appeal is 
whether certain towels and doilies imported by the défendant are em- 

*For other cases see same topic &' § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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broîdered. The towel is eut in a scalloped shape at each end, and then 
stitched at the edge. The doily is also eut in a scalloped shape entire- 
ly around its edge, and stitched in the same way. The government 
claims that they were imported under Tariff Act July 24, 1897, c. 11, 
§ 1, Schedule J, par. 339, 30 Stat. 181 (U. S. Comp. St. 1901, p. 
1662), which provides that "embroideries" and other articles "embroid- 
ered in any manner" shall pay a duty of 60 per cent, ad valorem. Duty 
was originally assessed at this rate, but upon an appeal by the importer 
the Board of General Appraisers reversed this appraisal and assessed 
duty at a lower rate, appropriate for such articles if they were not em- 
broidered. 

A large amount of testimony was taken on the question whether 
such goods are commercially known as "embroidered goods." The évi- 
dence is very conflicting. Some witnesses say that such goods are 
known in the trade as "embroidered scalloped work," and others say 
they are known simply as "scalloped work" and not as "embroidered 
work." On the merits, I think the test of whether an article is em- 
broidered is whether the needlework upon it serves an ornamental pur- 
pose. If it simply serves a useful purpose, it does not seem to me that 
any one would term it embroidery. The fundamental idea of embroid- 
ery seems to be that it is needlework done upon a previously complet- 
ed fabric, as distinguished from tapestry or lace work, in which the de- 
sign is a part of the original fabric, and the idea that it shall be orna- 
mental also seems to be essential to the définition. Ail the dictionary 
définitions include the idea that embroidery is ornamental work, as 
shown by the f ollowing définitions : 

The Century Dictionary: 

"Embroidery: 1. The art of working with the needle raised and orna- 
mental designs in threads of silk, cotton, gold, silver, or other material, upon 
any woven fabric, leatner, paper, etc. 2. A design produced or worked ac- 
cording to this art." 

The Standard Dictionary: 

"Embroidery: Ornamental work done with a needle on canvas, cloth, 
leather, etc. * * * The work may be done by hand or with machinery, 
and threads of cotton, silk, silver, gold, etc., may be used ; but embroidery 
is always work added to the completed fabric by means of a needle." 

The New International Encyclopedia : 

"Embroidery: The art of producing, by means of needle and thread, orna- 
mental designs upon cloth or other fabrics. The term 'embroidery' is always 
applied to a completed fabric ; and the art is thus distinguished from the 
kindred arts of tapestry aud lacemaking, in which the ornament is part of 
the structure of the material." 

I think the true test in this case is whether the needlework on the 
edge of the towels and doilies in question is ornamental. My conclu- 
sion is that it is not. I think the cutting of the two ends of the towel 
and the edge of the doily into a scalloped shape is to some slight ex- 
tent ornamental ; but the needlework which is alleged to be embroidery 
is of the plainest description, and simply serves the necessary and use- 
ful purpose of preventing the articles from raveling at the edge when 
in actual use. The fact that it is done over a cord does not seem to me 
important. The cord serves simply to strengthen the stitching. If the 
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ends of the towels and the edge of the doilies had bèen left unscaïïop- 
ed, and the needlework that is already upon them had been done upon 
a straight edge, I think that it could not be claimed that such needle- 
work was ornamental. Some kind of needlework at the edge would 
be necessary in any case to prevent the article from raveling in use; 
and I do not think that the kind of needlework which is shown on the 
towels and doilies in this case differs in any essential particular from 
any ordinary needlework, some form of which must be used in finish- 
ing the edge of thèse articles. 

My conclusion is that the décision of the General Appraisers in this 
case should be affirmed. 



BLOCHMAN BANKING CO. v. BLAKE, Collecter. 

(Circuit Court, S. D. California. Mardi 8, 1909.) 

No. 1,312 (1,969). 

Customs Dûmes (§ 25*)— Classification— Mexican "Onyx." 

So-called Mexican onvx is dutiable as "onyx," rather than as "marble," 

under Tariff Act July 24, 1897. c. 11, § 1, Schedule B, par. 114, 30 Stat. 

158 (U. S. Comp. St. 1901, p. 1635). 

[Ed. Note. — For other cases, see Custonls Duties, Dec. Dig. § 25.* 
For other définitions, see Words and Phrases, vol. 6, p. 4982.] 

On Application for Review of a Décision by the Board of United 
States General Appraisers. 

The décision below (G. A. 6,519, T. D. 27,8-16) affirmed the assess- 
ment of duty by the collector of customs at the port of San Diego. 
The opinion filed by the Board of General Appraisers reads as follows: 

McCLELLAND, General Appraiser. Thè merchandise which is the subject 
of this protest was assessed for duty at the rate of $1.50 per cubic foot under 
the provisions in paragraph 114 of the tariff act of 1897 (Act July 24, 1897, 
c. 11, § 1, Schedule B, 30 Stat. 158 [U. S. Comp. St. 1901, p. 1635]), for "onyx 
in block, rough or squared." The protesting Company claims that it should 
hâve been admitted to entry with duty only at the rate of 65 cents per cubic 
foot under another provision in the same paragraph for "marble in block, 
rough or squared only." The merchandise is described in the invoice as "148 
pièces of onyx," and was so returned by the appraiser. There is no dispute 
as to the character of the stone. It is Mexican onyx, and is général] y so 
styled in the trade ; but the contention of the protesting company is that it is 
so denominated in the trade simply to distinguish it from other marbles simi- 
larly distinguished by names to indicate the localities or countries from whence 
they came. 

Counsel for protestants cites in support of his argument a former décision 
of the board. G. A. 1,907 (T. D. 13,669). We hâve carefully examined this 
case, but fail to find anything in it which can possibly be controlling hère. 
In the first place, it is not clear that the article involved was Mexican onyx. 
The issue arose under the tariff act of 1890, and appears to hâve been whether 
certain blocks of marble, so described on the invoices, and so returned, and 
so classified, were subject to duty at 65 cents per cubic foot, or entitled to 
free entry as crude minerai ; but, even if we assume that it was in fact 
Mexican onyx, the conclusion reached that it was properlv subject to the rate 
of duty provided in said act of 1890 (Act Oct. 1, 1890, c. 1244, 26 Stat. 567) for 
marble in blocks cannot be of influence hère, because of the change made by 
Congress in the tariff provisions for marble. 

•For other cases see same topie & S numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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In the tariff acts of 1890 and 1894 there was no spécial provision for onyx, 
and unquestionably onyx, being a species of marble, was subject, during the 
existence of thèse two tariff acts, to the marble rate of duty ; but in framing 
the tariff act of 1897, under which this issue arises, Oongress deliberately 
separated onyx from other classes of marble by making spécial provision there- 
for and establishlng spécial rates of duty thereon. As already set forth, the 
rate of duty on marble in block, rough or squared only, is 65 cents per cubic 
toot, and for onyx in block, rough or squared only, $1.50 per cubic foot, and 
for marble or onyx, sawed or dressed, over 2 inches in thickness, $1.10 per 
cubic foot. Again, in paragraph 115 Oongress has distinguished between man- 
ufactures of marble and manufactures of onyx, although the saine rate of 
duty is provided for both. 

Mexican onyx was well known in trade long before the passage of the act 
of 1897, and we think there is no escape from the conclusion that it was 
the deliberate purpose of Oongress, in framing paragraphs 114 and 115, to 
separate onyx from other species of marble and fix deflnite rates of duty 
thereon. If it bad been the intention to continue the marble rates of duty on 
Mexican onyx, as distinguished from onyx coming from any other country, it 
is but reasonable to infer that such exemption would bave been speciflcally 
made. 

We flnd the merchandise to be onyx, and hold it to be subject to duty at the 
rate of $1.50 per cubic foot, as assessed. The protest is overruled, and the 
décision of the collector is affirmed. 

Sam Ferry Smith, for importers. 

Aloysius I. McCormick, Asst. U. S. Atty., for collector. 

iWEIvLBORN, District Judge. Décision affirmed. 



HERMANN BOKER & CO. v. UNITED STATES. 
(Circuit Court, S. D. New York. March 20, 1909.) 
No. 5,180. 

1. Customs Dtjties (§ 20*) — Classification— "Circular Saw Plates." 

The provision in Tariff Act July 24, 1S97, c. 11, § 1, Schedule C, par. 
141, 30 Stat. 162 (U. S. Couip. St 1901, p. 1040), for "steel circular saw 
plates," includes plates that resemble circular saw plates in size, shape, 
gênerai finish, and gênerai quality of steel, though imported for other uses. 

[Ed. Note. — For other cases, see Customs Duties, Dec. Dig. § 26.*] 

2. Customs Duties (§ 19*) — Construction— Rule of Classification— Adapt- 

abilitt for Specified Use— "Saw Plates." 

An enumeration of an article in a tariff act according to its use as 
"saw plates" includes articles that, though intended for other uses, hâve 
the necessary qualifies and characteristies of the article designated. 

[Ed. Note. — For other cases, see Customs Duties, Dec. Dig. § 19-*] 

On Application for Review of a Décision of the Board of United 
States General Appraisers. 

The décision by the Board of General Appraisers, which is reported 
as G. A. 6,694 (T. D. 28,625), affirmed the assessment of duty by the 
collector of customs at the port of New York. The board's opinion 
is as f ollows : 

FISCHER, General Appraiser. The merchandise in question consista of 
circular steel plates measuring 16 inches in diameter and .078 inch in 
thickness. They were assessed with duty at the rate of 1.3 cents per pound 

•For other cases see same topic & ; numeek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe* 
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under the provisions of Tarife Aet July 24, 1897, c. 11, § 1, Schedule a par. 
135, 30 Stat. 161 (U. S. Comp. St. 1901, p. 1638), as steel saw plates, with 
an additional duty of one-half cent per pound under paragraph 141, 30 
Stat. 162 (U. S. Comp. St. 1901, p. 1640)., which provides that "on steel 
circular saw plates there shall be paid one-half of one cent per pound in 
addition to the rate provided In this act for steel saw plates." The Im- 
portera contend that the plates are not saw plates, and are not subject, there- 
fore, to such additional duty. They claim that the articles are properly 
dutiable under the provisions of paragraph 135 as "sheets and plates, In ail 
forma and shapes not spedally provided for." 

The testimony of Cari F. Boker, the sole witness for the importers, goes to 
show that the circular steel plates were imported for the Western Electric 
Company, to be used by that corporation as the end pièces of spools or réels 
on which wire is to be wound. Affldavits made by the purehasing agents 
conflrm this testimony. Boker, however, could not say whether the plates 
hère in dispute were suitable for saw plates. He admits that saw plates are 
sold by him at 9 cents per pound, while the plates before us are sold at 11% 
cents, which in itself is an indication that the quality of steel is not inferlor 
to that of the saw plate. The importers' case rests entirely on the fact that 
the steel disks brought in by them hâve not been imported by them for the 
use of the sawmaker. If the provision covering saw plates llmited them 
to such as were suitable only for such use, or provided that articles, to be 
dutiable as such, must be imported for that use, then the claim of the im- 
porters might be well founded; but, as the destined use to which any given 
importation is to be put does not necessarily control its classification, the 
purpose for which thèse disks are to be used does not establlsh afflrmatively 
the importers' claim, nor does it prove that the articles are not in fact circu- 
lar saw plates. The question is, Hâve they the necessary qualities and 
characteristics which saw plates must possess in order to be so désigna ted? 
We hâve nothing to do with their ultimate use after importation. Jessup 
v. Cooper (D. C.) 46 Ted. 186 ; Godwin v. U. S. (C. C.) 66 Fed. 739. 

It only remains to détermine whether the article as imported does possess 
such character as would, upon proper examination, indicate and détermine its 
gênerai use. In Worthington v. Kobbins, 139 U. S. 337, 11 Sup. Ct. 581, 35 
L. Ed. 181, it was held that, to be dutiable as "watch materials," the article 
when imported must be in such form of manufacture as to show its adaptation 
to the making of watches. The witnesses for the government hâve testified 
that the articles imported are adapted to the manufacture of circular saws. 
In size, shape, gênerai finish, and quality of steel they testify that the plates 
correspond to that of circular saw plates. An analysis made shows that thèse 
plates will take a temper ; and as this permits their use as plates for saws, 
and as in ail other particulars they resemble and correspond to what are 
known and imported generally for such use, we flnd that the articles are 
in fact steel circular saw plates, and hold that they are properly dutiable as 
assessed. 

The protests are overruled, and the décision of the collecter in each case 
îs affirmed. 

McLaughlin, Russell, Coe & Sprague (Edward P. Sharretts, of coun- 
sel), for importers. 

J. Osgood*Nichols, Asst. U. S. Atty. 

HOL,T, District Judge. Décision of the board affirmed. 
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NIXON v. DOltAN. 

(Circuit Court, E. D. New York. March 17, 1909.) 

Copyrights (§ 85*)— Suit fob Infringement — Preliminary Injunction. 

In a suit for infringement of a copyright for a dramatization of a novel. 
the copyright on which has expired, by another author, who also draina- 
tized the same work, a preliminary injunction will not be granted, where 
the vàlidity of complainant's copyright and infringement are both denied 
and are not clearly established by the showing made. 

[Ed. Note. — For other cases, see Copyrights, Dec. Dig. § 85.*] 

In Equity. On motion for preliminary injunction. 
Ligon Johnson, for complainant. 
' James Foster Milliken, for défendant. 

CHATFIELD, District Judge. The novel "Lena Rivers," by a 
well-known author, Mrs. Mary J. Holmes, has becotne the property 
of the public through the expiration of the copyright. The complain- 
ant, Burton Nixon, holds by assignment a dramatization of this novel,. 
which has been composed or constructed since the copyright termi- 
nated. The défendant, Marie Doran, has as weil a compilation or 
dramatization, which the complainant allèges infringes the rights of 
the complainant, and which in the complaint is said to hâve been cop- 
ied from the dramatized work owned by the complainant, rather than 
from the novel itself. 

The complainant's play was filed in the office of the Librarian of 
Congress, in an attempt to comply with the copyright statute, in the 
year 1906 ; . the original novel being stated to hâve been published in 
1852. The defendant's drama purports to hâve been made up from 
the novel itself, and the attention of the court has been called to no 
dramatization of this novel other than the two involved in this action. 
Both the complainant and the défendant, in advertising, make use of 
the réputation of the novel, and each party seems, according to the 
affidavits, to hâve been calling to the attention of the public, by means- 
of correspondence, etc., the dispute which is involved in this action, 
The performance of the play and the sale of rights for such perform- 
ances usually involve such injuries that a preliminary injunction is 
not only appropriate, but frequently necessary, if the infringement of 
the rights of the complainant is clearly apparent, and if the défendant 
does not raise an issue as to which testimony must be taken before it 
can be determined that the complainant is sufficiently in the right, so 
that the continuation of the acts of the défendant would cause irrép- 
arable injury, pending the trial of the case. 

The défendant has attacked the vàlidity of complainant's copyright 
in her answer, upon the grounds which she has previously raised by de- 
murrer, but which had been made of no effect by the filing of an amend- 
ed complaint ; and the défendant also claims that her work is compiled 
from the original novel, without référence to the dramatization of the 
complainant. It is évident that the points of similarity in two dram- 
atizations of the same novel must necessarily be much greater than 

*For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes. 
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would be possible in any two original dramas, if each were written en- 
tirely independent of any knowlédge of the other. In the same way, 
a copyright of the dramatization of a novel, if the novel is free to 
the world by the expiration of the original copyright, can protect 
merely the original portions of the drama, and the original arrange- 
ment of scènes and characters, in so far as they are not an exact re- 
production of the book. A play which resembles another in merely im- 
materiàl points would not be an infringement of the other, if both were 
based upon a book of another author, which any one had the right to 
use; and much less would this be true if the points of resemblance 
were contained in the book. 

In the présent case a careful examimtion of the novel and of both 
dramatizations shows many points in which the defendant's dramatiza- 
tion ip similar, in arrangement, language, stage setting, and characters, 
to the dramatization of the défendant, and that, too, in particulars not 
found m the novel. The defendant's dramatization also resembles the 
book in many of the same sort of particulars, which are not found in 
the complainant's dramatization. The inspection which the court has 
been able to give indicates that the novel was certainly used in the 
préparation of the defendant's work, independently and apart from 
any use that may hâve been made of the complainant's work. As has 
been said, there are indications that the complainant's work was used, 
or that similar ideas, and even similar language, were employed, by 
the défendant, and that this language and thèse ideas were not copied 
from the novel. But it is impossible to détermine on this motion that 
one work is a substantial infringement of the original parts or arrange- 
ment of the other; and as the issue as to the validity of the copyright 
is even less possible of détermination on the pleadings and afndavits, 
the case would seem to f ail di.rectly within the décision of Colliery 
Engineer Co. v. United Correspondence Schools Co. (C. C.) 94 Fed. 
152-, where (page 154) the court says: 

"Even eoneeding f ull weight to the suggestions above set forth, some of the 
resemblaiices between the two sets of. publications are strongly indicative of 
piracy. But a preliminary injunction, suçh as is prayed for, would be prac- 
tïcally a judgnient in advance of hearing, working irréparable damage to de- 
fendants ; and it is thought best to relegate the question to final hearing." 

In that case the validity of the complainant's copyright was not 
called in question as an additionàl issue, and there is, therefore, in the 
présent case even less reason for granting a preliminary injunction. 

The application must be denied. 
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RUSSELL et al. v. GRIGSBY. 
(Circuit Court of Appeals, Sixth Circuit. March 22, 1909.) 

No. 1,864. 

1. Insubance (§ 199*) — Nature of Policy — Assignment. 

In the absence of restrictions to the contrary, a life Insurance policy 
payable to insured's executors, administrators, or assigus is an assign- 
able chose in action, provided assignment is not forbidden by public policy. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. § 468; Dec. Dig. 
§ 199.*] 

2. Insubance (§ 147*) — Policy — Construction — What Law Govebns. 

Where a life insurance contract was made in Pennsylvania and pro- 
vided that the place of the contract should be the state of Pennsylvania, 
the contract of insurance would be construed according to the lavvs of 
that state. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. § 293 ; Dec. Dig. 
S 147.* 

What law governs policies, see notes to Corley v. Travelers' Protective 
Ass'n, 46 C. C. A. 287 ; Globe & Rutgers Fire Ins. Go. of New York v. 
David Moffat Co., 83 C. C. A 100.] 

3. Insurance (§ 147*) — Construction — What Law Governs. 

In the absence of a provision in a life insurance contract as to the law 
of the state by which it is to be construed, its construction is a question 
of gênerai and not of local law. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. § 293 ; Dec. Dig. 
§ 147.*] 

4. Insurance (§ 200*) — Life Policy — Assignment — What Law Governs. 

A provision in a life insurance policy that the place of the contract 
should be the state of Pennsylvania did not apply to an assignment of 
the policy made in Tennessee, the validity of the assignment being govern- 
ed by the law of that state. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. § 469; Dec. Dig. 
§ 200.*] 

5. Insurance (§ 212*) — Life Policy — Assignment — Statutes. 

Shannon's Xenn. Code, § 3516, inabing certain obligations, including 
insurance policies, assignable though not negotiable at common law, âïid 
giving to the assignée the right to maintain an action in his own name, 
does not qualify one to take by assignment a policy of life insurance who 
was disqualified by public policy. 

[Ed. Note. — For other cases, see Insurance, Dec. Dig. J 212.*] 

6. Courts (§ 372*) — Rules of Décision — Décisions in State Courts — Con- 

formité Act. 

Rev. St. § 721 (Judiciary Act Sept. 24, 1789, c. 20, § 34, 1 Stat. 92 [U. 
S. Comp. St. 1901, p. 581]), providing that the laws of the several states 
shall be regarded as rules of décision in trials at common law in the 
courts of the United States in cases where they apply, is limited to local 
statutes and usages, and does not apply to questions of gênerai law not 
based on local statutes or usages nor involving settled local rules of prop- 
erty liaving a situs within the state. 

[Ed. Note. — For other cases, see Courts, Cent Dig. §§ 977-979 ; Dec. 
Dig. § 372.* 

State laws as rules of décision in fédéral courts, see note to Wilson v. 
Perrin, 11 C. C. A. 71 ; Hill v. Hite, 29 C. C, A. 553.] 

7. Courts (§ 372*) — Fédéral Courts — Questions of General Law. 

Where the validity of an assignment of a life insurance policy between 
citizens of Tennessee and made in that state is to be determined by a 

•For other cases see sarae topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
168 F.— 37 
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fédéral court sitting therein, and such validity does not dépend on. a 
local statute or usage but is to be decided on principles of gênerai law, 
the court must exercise an Independent judgment, though it leads It to 
a différent conclusion from that arrived at by the Tennessee courts. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. §§ 977-979; Dec. 
Dig. § 372.*] 

8. Insurance (§ 593*) — Assignment— InValiditt — Effect. 

Where a lif e insurance policy was valid when issued, the fact that an 
assignaient thereof to one having no insurable interest was in valid did 
not affect the liability of the insurer on the policy to persons entitled to 
take in the face of the assignaient. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. § 1452 ; Dec. Dig. 
§ 593.*] 

9. Insurance (§ 593*) — Life Insurance — Assignment — Insurable Interest. 

A policy insured decedent's life for the beneflt of his executors, admin- 
lstrators, and assigna, and provided that any claim against the insurer 
arising under an assignment of the policy should be subject to proof of 
interest. Before the third premium fell due, Insured, having met with 
flnancial misfortune, was unable to meet it. Insured also needed a surgi- 
cal opération, but was without means to obtain the service, and in this 
condition he assigned the policy to claimant in considération of $100 in 
money and claimant's engagement to pay the premium then past due and 
future premiums, which he did until insured died from a disease, not 
traceable to the injury, some two years thereafter. Claimant at the time 
of the assignment was neither a relative nor creditor of insured. Held, 
that the assignment was void for want of an insurable interest in claim- 
ant, and that he was only entitled to receive from the proceeds of the 
pbliey the amount actually paid and advances for subséquent premiums. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. § 1482; Dec. 
Dig. 8 593.*] 

Appeal from the Circuit Court of the United States for the Middle 
District of Tennessee. 

G. T. Hughes, for appellants. 
J. A. Pitts, for appellee. 

Before LURTON and SEVERENS, Circuit Judges, and KNAP- 
PEN, District Judge. 

LURTON, Circuit Judge. Under a bill of interpleader, the Penn 
Mutual Life Insurance Company, a corporation of the state of Penn- 
sylvania, paid into the court below $10,000 due from it upon a policy 
of insurance upon the life of John C. Burchard, and the only ques- 
tion is as to whether the f und shall be paid to an assignée of the policy 
or to the administrators of the assured. 

The facts necessary to be stated are thèse: Upon the personal ap- 
plication of the assured, John C. Burchard, an ordinary life policy 
was issued to him January 23, 1903. The assured lived in Tennessee. 
The contract was actually concluded at the office of the company at 
Philadelphia, and the contract on its face provided "that the place of 
contract shall be the city of Philadelphia, state of Pennsylvania." It 
was payable to the "executors, administrators or assigns" of the as- 
sured. But in respect of assignments it was provided "that any claim 
against the company arising under an assignment of this policy shall 
be subject to proof of interest." The assured paid two annual pre- 

"i'or oiûer cases see saine topic & S numeeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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miums. The third fell due January 23, 1905. The assured had in 
the meantime met with financial misfortune and was unable to meet 
this premium. He had also incurred a serious in jury which neces- 
sitated a grave surgical opération, and was without the means to ob- 
tain the service he needed. In this critical condition he sold and de- 
livered his policy to the défendant in error, receiving for the same 
$100 in money and the engagement of Dr. Grigsby that he would pay 
the premium then past due and ail future premiums. The assignaient 
executed was in thèse words: 

"In considération of the sum of one hundred dollars ($100.00) pald to me, 
the receipt of which is acknowledged and the further considération of the 
payment to the company of the premium upon the life insurance policy here- 
inafter mentioned, now due and payable, as well as the payaient of the 
premiums hereafter to accrue upon said policy, I, John C. Burchard, insurexJ 
as John Cook Burchard, do hereby assign, transfer and convey to A. H. Grigs- 
by my life insurance policy in the Penn Mutual Life Insurance Company of 
Philadelphia, for ten thousand dollars ($10,000.00), No. 230,176, of date Janu- 
ary 26, 1903, together with ail the légal rights and interests I hâve in the same 
and ail the beneflt, interest and right accruing by virtue of same. 

"To hâve and to hold unto the said A. II. Grigsby absolutely, and I hereby 
authorize said life insurance company to pay to the said A. H. Grigsby the 
sum insured at my death upon the conditions mentioned in said policy. Ex- 
ecuted in duplicate this the day of February, 1005." 

A copy duly acknowledged was sent to the insurer. The assignée 
paid two annual premiums, when the assured died of a disease not 
traceable to the in jury he had sustained. The insurer, being notified 
that the amount due under the policy was claimed both by the as- 
signée and the administrators of the' assured, filed a bill of interpleader 
against the contestants, and was discharged upon paying the f und 
into court. Upon this state of facts the court below adjudged the 
fund to the assignée. 

Dr. Grigsby, the appellee and assignée of the policy, was not re- 
lated to Mr. Burchard. Neither was he a creditor. He had, there- 
fore, no insurable interest in the life of the assured whatever. If, 
therefore, this policy had been originally obtained in pursuance of 
some agreement or understanding that it should be assigned to and 
carried by him, the transaction would hâve been a wagering or gam- 
bling transaction under ail the cases, and invalid as against public 
policy. But that is not the case. The policy was applied for by the 
assured without any purpose of assigning it. After paying two annual 
premiums he was driven to sell it for what he could get. This raises 
the single sharp issue as to whether one who has no insurable in- 
terest in the life of an assured is to be protected in his right as as- 
signée of a policy, originally issued in good faith to the assured, beyond 
the actUal amount of his disbursements on account of the transaction. 

In the absence of restrictions imposed by the contract, such a 
policy is an assignable chose in action, provided the assignment is 
not one forbidden by settled principles of public policy. The contract 
of insurance was one thing, and the contract of assignment was an- 
other. The insurance contract was made in Pennsylvania, and pro- 
vides that the place of contract shall be the state of Pennsylvania. 
This is an obligatory term, and the contract of insurance will be con- 
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strued according to the law of Pennsylvania. Penn Mutual Ins. Co. 
v. Mechanics' Bank, 72 Fed;. 413, 19 C. C. A. 286,:38 E. R. A. 33. In 
the absence of such a term in tbe contract, the construction and inter- 
prétation of a policy of insurance is a question of gênerai and not local 
law. Carpenter y. Providence Insurance Co., 16 Pet. 495, 10 L. Ed. 
1044. But the contract of assignment, so far as it is not affected by 
any term of the policy,. was, made in Tennessee, and its interprétation 
and validity must be determined: by the law of the place of the exécu- 
tion of the assignment. There is no question of construction, and 
the validity of the assignment dépends upon whether the contract of 
assignment was contrafy to prihciples of public policy. 

What, then, is the law of Tennessee? There is no applicable statute 
law. Section 3516, Shannon's Code, Tenn., has been referred to as 
having some bearing. That provision makes assignable certain obliga- 
tions not negotiable at the çdmmon law, and gives to the assignée the 
right to maintain an action in his own name. Policies of life insurance 
hâve been held to be within it. Mutual Insurance Co. v. Hamilton, 
5 Sneed (Tenn.) 269 ; Scobey v. Waters, 10 Lea (Tenn.) 551, 561. The 
statute plainly does not qualify one to take by assignment a policy of 
life insurance who is disqualified by, considérations of public policy. 
Franklin Ins. Co. v. Hazzard, 41 Ind. 116, 13 Am. Rep. 313 ; Bren- 
nan v. Franey, 142 Pa. 301, 21 Atl. 803; Insurance Co. v. Lane (C. C.) 
151 Fed. 276. 

There being no Tennessee statute which afïects the question, it is 
obviously one to be determined by the gênerai law, and the décisions 
of the Tennessee courts are not obligatory upon a court of the Unit- 
ed States. Section 721, Rév. St., being section 34 of the judiciary act 
of September 24, 1789, c. 20, 1 Stat. 92 (U. S. Comp. St. 1901, p. 
581), which provides that "the laws of the several states * * * 
shall be regarded as rules of décision in trials at common l'w, in the 
courts of the United States, in cases where they apply," has jeen con- 
strued as limited to local statutes and local usages, and as not apply- 
ing to questions of gênerai law not based on local statutes or usages 
nor involving settled local rules of property having a situs within the 
state. Swift v. Tyson, 16 Pet. 19, 10 E. Ed. 865; Carpenter v. Prov- 
idence Ins. Co., 16 Pet. 495, 10 L. Ed. 1044; Railroad v. National 
Bank, 102 U. S. 14, 29, 26 E. Ed. 61 et seq. ; B. & O. Railroad v. 
Baugh, 149 U. S. 378, 13 Sup. Ct. 914, 37 E- Ed. 772 ; Hartford Ins. 
Co. v. Railroad, 175 U. S. 100, 20 Sup. Ct. 33, 44 L. Ed. 84. Al- 
though the assignment hère in question was made in Tennessee and 
between citizehs of that state whose rights are to be determined by 
a court of the United States sitting in that state, its validity does not 
dépend upon a local statute or usage, and must be determined by the 
court, as it would be if before a court of the state, upon principles 
of gênerai law. When that is the situation, fédéral courts are under 
obligation to exercise an independent judgment, when such judg- 
ment must lead them to a différent conclusion from the local courts. 
Carpenter v. Providence Ins. Co., 16 Pet. 495, 10 L. Ed. 1044; Hart- 
ford Ins. Co. v. Railroad, 70 Fed. 201, 203, 17 C. C. A. 62, 30 E. R. 
A. 193 ; Gordon v. Ware National Bank, 132 Fed. 444, 446, 65 C. C. 
A. 580, 67 L. R. A. 550; Insurance Co. v. Lane (C. C.) 151 Fed. 276, 
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affirmed by the Circuit Court of Appeals 157 Fed. 1002, 85 C. C. A. 
677. 

With respect to the particular question of gênerai law hère involved, 
there cannot be said to be any clearly defined and well-settled rule 
of décision in the Suprême Court of Tennessee. The question seems 
never to hâve been definitely decided until the unreported case of 
Lewis v. Edwards, decided December 14, 1903, in which a bare major- 
ity of-the court reversed a majority opinion of the Tennessee Chan- 
cery Court of Appeals. Possibly the fact that no opinion was filed, 
or that the judgment was that of only a majority of the court, should 
affect its force and effect if we were compelled to follow the décisions 
of that court. As we are under no such obligation, we feel less 
reluctance in reaching a différent conclusion, because there seems to 
be no settled line of décisions in that state. 

Coming, then, to the validity of an assignment of a policy of life 
insurance, applied for and carried in good faith by the assurai, and 
transferred as a matter of financial necessity to a person having no 
insurable interest in the life of the assured, we are compelled >/j con- 
fess that there is a hopeless division between the décisions of the courts 
which hâve directly passed upon the question. The view taken by 
perhaps a decided majority of the state courts is that in such circum- 
stances an assignment should be upheld as serving to give a greater sale 
value to such instruments by widening the class of possible purchasers, 
and that public policy is best subserved by upholding the commercial 
character of such contracts when there lias been no connection between 
the assignée and the inception of the contract of insurance. Among 
the opinions which uphold this view we may cite Mutual Ins. Co. v. 
Allen, 138 Mass. 24, 52 Am. Rep. 245, Rylander v. Allen, 125 Ga. 
206, 53 S. E. 1032, 6 L. R. A. (N. S.) 128, and Olmsted v. Keyes, 85 
N. Y. 593. 

Among the cases holding that such assignments to one having no in- 
surable interest in the assured are contrary to public policy, may be 
cited Downey v. Hoffer, 110 Pa. 109, 20 Atl. 655 ; Helmetag's Adm'r 
v. Miller, 76 Ala. 183, 52 Am. Rep. 316 ; Life Ins. Co. v. Sturges, 18 
Kan. 93, 26 Am. Rep. 761; Franklin Ins. Co. v. Hazzard, 41 Ind. 
116, 13 Am. Rep. 313. The English décisions throw little light up- 
on the subject. The cases are few, and turn mainly upon the con- 
struction of the act of 14 Geo. III, c. 48. That statute declared void 
any policy in favor of one who "shall hâve no interest" in the life of 
the assured. The third section of the act is in thèse words: 

"That In ail cases where the insurecl hath interest in such life or lives, event 
or events, no greater sum shall be recovered or receivetl from the insurer than 
the amount or value of the interest of the insured in such life or lives, or 
other event or events." 

In Goodsall v. Boldero, 9 East, 72, decided in 1807, the action was 
by the payée of a policy taken by certain creditors of the great Wil- 
liam Pitt. There was no question but that the necessary interest in 
the life of the debtor statesman existed when the policy issued, and 
that when the assured died this interest had not ceased. The debt 
was in excess of the amount of the policy, and was unpaid. The 
debtor's estate was likewise insolvent. But before suit, the English 
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Parliament assumed ail of Mr. Pitt's debts and paid them, including 
the debt of the plaintiffs. Lord Ellenborough, C. J., held that the cred- 
itors, having sustained no loss by the death of the assured, his debts 
havirjg been paid, could maintain no action under the statute. In Ash- 
ley v. Ashley, 3 Sim. 147, Vice Chancellor Shadwell, after referring to 
the statute, contented himself with saying, "Now, there is not a word 
said hère as to the assignment of policies." In Dalby v. Ihdia & Lon- 
don Assurance Co. (1854) 15 C. B. 365, the word "hath" in the third 
section, set out above, was construed as referring to an interest in 
the life of the assured "at the time of efïecting the insurance," and that 
such interest need not continue until death of the assured, thus over- 
ruling Goodsall v. Boldero. 

The décisions by the Suprême Court of the United States, curious- 
ly enough, are cited by learned counsel for both views of the question, 
and, what is still more odd, are cited in more than one state court 
opinion as authority for antagonistic conclusions. This is a misap- 
prehension due to a casual examination, for there can be no doubt 
that the plain trend of opinion in that court has been in the direction 
of requiring any claimant to the proceeds of a policy to show an in- 
terest in the life of the assured. In order of time, the cases in that 
court are as follows : Cammack v. Lewis, 15 Wall. 643, 21 L. Ed. 
244; Conn. Mutual Ins. Co. v. Schaefer, 94 U. S. 457, 24 L. Ed. 251 ; 
Mtna. Life Ins. Co. v. France, 94 U. S. 561, 24 L. Ed. 287; Warnock 
v. Davis, 104 U. S. 775, 26 L. Ed. 924 ; New York Mutual Ins. Co. 
v. Armstrong, 117 U. S. 597, 6 Sup. Ct. 877, 29 L. Ed. 997; Crotty 
v. Insurance Co., 144 U. S. 621, 12 Sup. Ct. 749, 36 L. Ed. 566. 

Cammack v. Lewis was a suit by the administratrix and widow of 
the assured against an assignée of a policy upon her husband's life, the 
assured being the beneficiary, to whom the policy had been assigned, 
and to whom on the death of the assured the policy had been paid by 
assent of the widow. The policy was taken out by Lewis at the 
suggestion of Cammack, a creditor, to the extent of $70, under an 
agreement that it should be assigned to Cammack, who undertook 
to pay the premiums and $1,000 to the widow of the assured out of 
the : policy when collected. Although Cammack had collected the pol- 
icy and had paid over to the widow $1,000 under the agreement and in 
full satisfaction of any claim she might hâve, she was permitted to 
recover from him the entire sum collected by him, less only the actual 
amount of his debt and the premiums paid by him. 

Conn. Mutual Ins.Co. v. Schaefer, 94 U. S. 457, 24 L. Ed. 251, was 
an action upon a policy of joint insurance payable to the survivor, the 
assured being husband and wife. There was a divorce. The subsé- 
quent premiums were paid by the wife, who survived the husband. 
The action was by the survivor. She was permitted to recover, the 
court holding that, having an insurable interest when the policy issued, 
it did not becbme invalid because her interest in the life of her hus- 
band had ceased by divorce. The case is plainly sustainable as joint 
insurance, and this is distinctly conceded, for thé court says : 

"The policy in question might. in our opinion, be sustained as a joint In- 
surance, without référence to any other interest, or to the question whether 
the cessation of an interest avôids a policy good at its ineeption." 
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The court did, however, go on and décide that a policy, "valid 
at its inceptioh, is not avoided by the cessation of the insurable in- 
terest, unless such be the necessary effect of the provision of the pol- 
icy itself." The court, however, added: 

"That in cases where the Insurance is effected merely by way of indemnity. 
as where the créditer insures the life of a debtor, for the purpose of seeuring 
his debt, the amount of bis insurable interest is the amount of his debt." 

Upon this gênerai principle, the court in that case laid clown the 
proposition that "an interest of some kind in the insured life must 
exist," and that : 

"It is generally agreed that a mère wager policy — that is, policies in which 
the insured party lias no interest whutever in the matter insured, but only au 
interest in its loss or destruction — is void as agdinst public policy." 

In iEJtna Life Ins. Co. v. France, the court held that a policy taken 
out by a brother in favor of a sister was valid, the relation involving 
an insurable interest, although the beneficiary was to pay the pre- 
miums. 

The case of New York Mutual Ins. Co. v. Armstrong, 117 U. S. 
■5'91, 6 Sup. Ct. 877. 29 L. Ed. 997, has no bearing. The policy un- 
der both the so-calied majority and minority rules was valid, as it 
was taken out in favor of one who had no sort of insurable interest in 
the life of the assured. The case went pfï upon the ground that the 
beneficiary had been convicted and executed for the murder of the 
assured, committed to mature the policy, the other point not being 
made. The facts of that case afîord a strong commentary upon 
the impolicy of relaxing the rule of public policy which forbids any 
contract whereby one obtains an interest in the destruction of the life 
of another. 

The principal case is that of Warnock v. Davis, 104 U. S. 775, 26 
L,. Ed.. 924. That was a suit by the administrator of one Crosser 
against the assignées of a policy upon the life of Crosser which had 
been assigned to them. The plaintiff was held to be entitled to recov- 
er, subject to the déduction of the actual sum paid by the assignées 
to keep up the policy and the amount paid over to the widow of the 
assured under the contract of assignment. The statement of the case 
shows that Crosser applied for the policy on February 27, 1872. On 
the same date he entered into an agreement with the défendants that 
the policy should be assigned to them in considération of ail dues 
thereon and one-tenth of the policy when collected to the wife of the 
assured. It also appears that the policy bore date of February 27, 
1872, and that on the next day, February 28, 1872, it was assigned 
according to the agreement of February 27th. Notwithstanding thèse 
facts, the court treated the case as that of a policy valid when issued 
and subsequently assigned upon the considération mentioned. Upon 
this point the court, speaking by Mr. Justice Field, said: 

"The policy executed on the life of the deceased was a valid contract, and 
as such was assignable by the assured to the association as security for any 
sums lent to him, or advanced for the premlums and assessments upon it. 
But it was not assignable to the association for any other purpose. The 
association had no insurable interest in the life of the deceased, and could 
not hâve taken out a policy in its own name. Such a policy would constitute 
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what is termed a 'wager policy,' or a mère spéculative contract upon the llfe 
of the assured, with a direct Interest In lts early termination." 

Again, the court said: 

"The assignaient of a policy to a party not havlng an Insurable interest 
is as objectionable as the taking out of a policy in his naine. Nor is its 
character changed because It is for a portion merely of the Insurance money. 
To the extent in which the assignée stipulâtes for the proceeds of the policy 
beyond the sums advanced by him, he stands in the position of one holding a 
wager policy. The law might be readily evaded if the policy, or an interest 
in it, could, in considération of paying the premiums and assessinents upon it, 
and the promise to pay upon the death of the assured a portion of its proceeds 
to his représentatives, be transferred so as to entitle the assignée to retain 
the whole insurance money." 

The court refers to and states the facts in Franklin Life Ins. Co. 
v. Hazzard, 41 Ind. 116, 13 Am. Rep. 313, where the assured found 
himself unable to pay the second premium, and therefore sold it to 
avoid a total loss for forfeiture to one having no insurable interest, 
and assigned it with the consent of the insurers, the assignées paying 
the unpaid premiums, and quote with approval the judgment of the 
Indiana court that the assignment was void because — 

"ail the objections against the issuing of a policy to one upon the llfe of 
another, in whose llfe he has no insurable interest, exist against holding such 
a policy by meré purchase and assignaient. That in either case the holder 
of such a policy is interested in the death rather than the llfe of the party 
assured." 

Justice Field also refers to the décisions of the New York Court of 
Appeals as opposed to the Indiana case, saying : 

"They hold that a valid policy of insurance effected by a person upon his 
own life is assignable liko au ordinary chose in action, and that the assignée 
is entitled, upon the death of the assured, to the full sum payable, without 
regard to the considération given by him for the assignment, or ,to his pos- 
session of any insurable interest in the life of the assured. St. John v. Ameri- 
can Mutual Life Insurance Company, 13' N. Y. 31, 64 Am. Dec. 529; Valton 
v. National Loan Fund Life Assurance Company, 20 N. Y. 32. In the opin- 
ion in the flrst case the court cite Ashley v. Ashley (3 Sim. 149) in support of 
its conclusions; and it must be admitted that they are gustalned by many 
other adjudications. But if there be any sound reason for holding a policy 
ihvalid when taken out by a party who had no interest in the life of the as- 
sured, it is diffieult to see why that reason is not as cogent and operative 
against a party taking an assignment of a policy upon the life of a person 
in which he has no interest. The saine ground which invalidâtes the one 
should invalidate the other — so far, at least, as to restriet the right of the 
assignée to the sums actually advanced by him. In the conflict of décisions 
upon this subject we are free to follow those which seem more fully in accord 
with the gênerai policy of the law against spéculative contracts upon human 
life. 

"In this conclusion we are supported by the décision In Cammack v. Lewis, 
15 Wall. 643, 21 L. Ed. 244. There a policy of life insurance for $3,000, 
procured by a debtor at the suggestion of a créditer to whom he owed $70, 
was assigned to tbe latter, to secure the debt, upon his promise to pay the 
premiums, and, in case of the death of the assured, one-third of the proceeds 
to his widow. On the death of the assured, the assignée collected the money 
from the insurance company, and paid the widow $950 asi her portion, after 
deducting certain payments made. The widow, as administratrix of the de- 
ceased's estate, subsequently sued for the balance of the, money collected, and 
recovered judgment. The case being brought to this court, it was held that 
the transaction, so far as the creditor was concerned, for the excess beyond 
the debt owing to him, was a wager ing policy, and that the creditor, in equity 
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and good conscience, should hold it only as security for what the debtor owed 
him when it was assigned, and for such advances as he might hâve after- 
wards made on account of it ; and that the assignment was valid only to that 
extent. This décision is in harmony with the views expressed in this opinion." 

It is impossible, with due respect for that tribunal, to treat this opin- 
ion as mère dictum. To do so would be simply to say that the court 
did not décide the case that was before them, but another and non- 
existent case. 

In Crotty v. Union Mutual Ins. Ce, 144 U. S. 621, 12 Sup. Ct. 749, 
36 L,. Ed. 566, the policy was payable to O'Brien on January 15, 
1841, "or if said O'Brien shall die before that time to pay said sums 
* * * to Michael Crotty, his creditor, if living, if not then to said 
O'Brien's executors, administrators or assigns." There was évidence 
that O'Brien was largely indebted to Crotty at the inception of the 
policy. O'Brien died in 1883, and Crotty made proof of death and 
sued, averring that "he had otherwise performed ail of the condi- 
tions of the contract." The answer denied that the assured was ever 
indebted to Crotty, or that he had performed the conditions except 
by furnishing proof of death. On the trial there was no other évi- 
dence of the interest of the plaintiff in the policy than that afforded by 
the policy itself, and an averment in the proofs of death that he claim- 
ed "as creditor of the deceased and beneficiary named in the policy." 
The court upon this state of the case instructed a verdict for the in- 
surer, and this judgment was afhrmed. The question of public policy 
in respect of the necessity of an insurable interest to sustain a pol- 
icy of life insurance was referred to in thèse words by Justice Brewer, 
who announced the opinion of the court: 

"It is the settled law of this court that a claimant under a life insurance 
policy must hâve an insurable interest in the life of the insured. Wagering 
contracts in insurance hâve tieen repeatedly denounced. Cammack v. Lewis, 
15 Wall. 643, 21 L. Ed. 244, in which a policy of $3,000, taken out to secure 
a debt of $70, was declared 'a sheer wagering policy.' Connecticut Mutual 
Life Insurance Co. v. Schaefer, 94 TJ. S. 457, 461, 24 L. Ed. 251, in which it was 
said: 'In cases where the insurance is effeeted merely by way of indemnity, 
as where a creditor insures the life of his debtor, for the purpose of securing 
his debt, the amount of insurable interest is the amount of the debt.' Warnock 
v. Davis, 104 U. S. 775, 26 L. Ed. 924." 

As to the insurable interest of a creditor in the life of his debtor, 
the court said: 

"If a policy of insurance be taken out by a debtor on his own life, naming 
a creditor as beneficiary, or with a subséquent assignment to a creditor, the 
gênerai doctrine is that on payment of the debt the creditor loses ail interest 
therein, and the policy becomes one for the beneflt of the insured, and col- 
lectible by his executors or administrators. In 2 May on Insurance (3d Ed.) 
§ 459a, the author says: 'A creditor's claim upon the proceeds of insurance 
intended to secure the debt should go no further than indemnity, and ail 
beyond the debt, premiums, and expenses should go to the debtor and his rep- 
résentatives, or reniain with the Company, according as the insurance is upon 
life or on property.' " 

Referring to the terms of this policy and the facts of the particular 
case, the learned Justice said : 

"Still, again, not only does justice between the parties, but also that public 
policy which denounces wagering contracts, require that the proof of indebt- 
edness should be distinct and satisfactory. It would tend to a successful 
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consummation of wagering contracts in insurance if the mère récital in the 
policy was held sufficient to sustain a recovery in favor of the alleged creditor, 
no mattér how long after the date of the policy the death of the insured 
happened. Admissions, whether direct or iucidental, sliould never be carried 
beyond their actual extent or the reasonable inferences therefrom, and sliould 
not be invoked to work injustice to parties litigant or thwart the demanda of 
sound public policy." 

This review of the décisions and opinions of the Suprême Court 
leads us to the conclusion that an insurable interest is absolutely es- 
sential to the support of a policy of insurance upon the life of a third 
person. Without such an interest the beneficiary has no interest in 
the continuance of the life of the assured, but rather an interest in its 
early termination. The field of doubt is as to what is an insurable 
interest. That one has such an interest in his own life is clear. That 
he has also such an. interest in the life of a close relative by blood 
or marriage, such as parent and child, husband and wife, there is no 
dispute. When we pass beyond those relations where there is both 1 
a légal and a moral responsibility for support and maintenance, we ap- 
proach the debatable line. It may be saf ely said that when a recog- 
nized légal dependency does not exist, nor the relation of creditor and 
debtor, an insurable interest must involve some reasonable expecta- 
tion of pecuniary benefit or advantage from the continuance of the life 
of the assured. In Kentucky Life Ins. Co. v. Hamilton, 63 Fed. 93, 
11 C. C. A. 42, we had occasion to refer to the fact that one may hâve 
an insurable interest by reason of expectations or advantages dépend- 
ent upon the continuance of the life of the assured independent of 
those blood or marital relations usually deemed essential. In War- 
nock v. Davis, 104 U. S. 775, 779, 26 L. Ed. 924, the court upon this 
subject say: 

"It is not easy to define with précision what will in ail cases constltute an 
insurable interest, so as to take the contract out of the class of wager policies. 
It may be stated gênerai ly, however, to be such an interest, arising from the 
relations of the party obtaining the insurance, either as creditor of or surety 
for the assured, or from the ties of blood or marriage to him, as will justify 
a reasonable expectation of advantage or benefit from the continuance of his 
life. It is not necessary that the expectation of advantage or benefit should 
be always capable of pecuniary estimation ; for a parent has an insurable in- 
terest in the lif e of his child, and a child in the life of the parent, a husband 
in the life of his wife, and a w*fe in the life of her husband. The naturat 
affection in cases of this kind is considered as more powerful — as operatîng 
more efhcaciously — to protect the life of the assured than any other consid- 
ération. But in ail cases there must be a reasonable ground, founded upon 
the relations of the parties to each other, either pecuniary or of blood or 
affinity, to expect some benefit or advantage from the continuance of the 
life of the assured. Otherwise the contract is a mère wager, by which the 
party taking the policy is directly interested in the early death of the as- 
sured. Such policies hâve a tendency to create a désire for the event. They 
are. therefore, independently of any statute on the subject, condemned, as being 
against public policy." 

The courts are not agreed as to the extent of the insurable interest 
of a creditor or of one standing in an équivalent business relation, 
such as that of partner, joint adventurer, master, or servant. 

The cases of Cammack v. Lewis, Warnock v. Davis, and Crotty 
v. Union Mutual Insurance Co. strongly tend to show that the Su- 
prême Court of the United States regard the insurable interest of 
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one in the relation of créditer as measured by the extent of the debt 
or business obligation. When the debt is paid, or the business rela- 
tion terminated, the interest ceases, and the claim of such a bene- 
ficiary is eut off, both as to the insurer and the assured, or those repre- 
senting him. There is, moreover, a marked différence between the 
conséquences resulting from a policy taken out by one having no in- 
surable interest and the subséquent assignment of a policy issued to 
one upon his own life and afterwards assigned to one having no in- 
terest in the continuance of the life assurée!. In the first case the 
contract of insurance is invalid, in the other it is valid and the as- 
signment invalid. In the first case the insurer has never become lia- 
ble upon the contract ; in the other the liability of the insurer to some- 
body is unaffected by the assignment, in the absence of some term in 
the insurance contract avoiding it if assigned. The British act of 
14 Geo. III, c. 48, deals alone with the validity of the contract of in- 
surance itself. In Warnock v. Davis, cited above, the contract of 
insurance was not affected because it had been assigned, although the 
agreement for such assignment antedated the policy. The same is to 
be said of the contracts in every one of the cases decided by the 
Suprême Court of the United States. Undoubtedly the contract of 
insurance in the case at bar was valid. The only question is as to the 
légal effect of its subséquent assignment. The invalidity of that need 
not in any way affect the liability of the insurer to the représentatives 
of the assured. Hence it is that the payment by the insurer of the 
amount of the policy into court has no conséquence upon the légal or 
équitable rights of the rival claimants to the proceeds. The company 
was liable in any event to somebody, unless some term of the contract 
made the claim uncollectible at ail in case of an assignment. That is 
not the case hère, for the clause making the claim of an assignée sub- 
ject to proof of interest would only limit the recovery of the assignée 
to a sum measured by his interest, and leave the company liable to 
the représentatives of the assured for the rest. What, after ail, is 
the moral or légal distinction between an assignment by an assured 
to one having no interest in his life, made with or without some ante- 
policy agreement for such assignment? There is undoubtedly a sharp 
conflict between the decided cases, as we hâve already noticed. What 
is the attitude of the Suprême Court upon the question of public pol- 
icy? Upon this question we must hold that the Suprême Court of the 
United States recognizes no such distinction. To quote from War- 
nock v. Davis: 

"The assignment of a policy to a party having no insurable interest is as 
objectionable as the taking out of a policy in his nauie. * * * If there 
be any Sound reason for holding a policy invalid when taken out by a party 
who has no interest in the life of the assured, it is difficult to see why that 
reason is not as cogent and operative against a party taking an assignment 
of a policy upon the life of a person in winch he has no interest. The same 
grounds which invalidate the one should invalidate the other — so far, at least, 
as to restrict the righis of the assignée to the sums aetually advanced by him. 
In the conflict of décisions on this subject we are free to follow those which 
seem more fully in accord with the gênerai policy of the law against spécu- 
lative contracts upon human life." 
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Corning to the case for' décision, Grigsby had confessedly no in- 
surable interest in the li'fe of Burchard. Under ail the cases, if he 
had been named as benêficiary in the policy under an agreement to 
pay the premiums, or had an agreement for its assignment when 
issued, the assignée to pay the premiums, the policy in the one case 
and the assignment in the other would be illégal and unenforceable. 
The reason for this resuit, and the only reason, would be found in 
the fact that such a benêficiary or assignée would hâve no interest in 
the continuance of Burchard's life, but an interest in his speedy death. 
This spéculative interest in human life is obviously contrary to sound 
public policy. The case we hâve differs from the one just stated only 
in the fact that Grigsby was not the appointée in the policy, and did not 
become an assignée by an arrangement antedating the policy. Burch- 
ard found himself unable to pay the third premium, antl in need of 
$100 to obtain a surgical opération of a serious character. Grigsby 
agreed to give him the $100 needed in this extremity, pay the past- 
due premium and ail other premiums which should thereafter fall 
due, and take an assignment of the policy. Can one imagine a more 
purely spéculative transaction in which human life was the stake? 
Burchard might not survive the very opération which he wâs immedi- 
ately to undergo. If this should prove the case, for one premium and 
$100 he would at once realize $10,000. When each recurring pre- 
mium came due, a like problem was presented to the assignée. "If 
I pay this, he may die before I hâve to pay again," would be his nat- 
ural reflection. He took the chance twice, and before he was required 
to take another Burchard died. Plainly thé transaction was a gambling 
or wagering bargain, and Grigsby had an interest against, and not 
an interest in, the continuance of Burchard's life. The evil inséparable 
from such a bargain is undoubtedly mitigated when the whole of the 
premiums has been paid once for ail, or when the assured is to keep 
the policy alive. The cost of carrying the policy would not rest upon 
the assignée, and to that extent his interest in the early termination 
of the life of the assured would be lessened. Among the authorities 
which regard this circumstance as in a large degree affecting the valid- 
ity of such contracts are: May on Insurance, § 112; Foster v. Insur- 
ance Co. (C. C.) 125 Fed. 536; Gordon v. Ware Nat. Bank, 132 Fed. 
444, 447, 65 C. C. A. 580, 67 L. R. A. 550; Heinlein v. Impérial 
Life Ins. Co., 101 Mich. 250, 254, 59 N. W. 615, 25 L. R. A. 627, 
45 Am. St. Rep. 409 ; Scott v. Dickson, 108 Pa. 6, 56 Am. Rep. 192 ; 
and Campbell v. Insurance Co., 98 Mass. 381. Where, as in this case, 
the assignée undertook himself to pay the recurring premiums, we are 
unable to see why the contract of assignment is not as much a gam- 
bling contract as if the policy had been issued under an agreement that 
it should be assigned. The argument against such a conclusion is 
bottomed upon the commercial idea that considérations of public pol- 
icy which restrain the assignability of such contracts are not enough 
in this commercial âge to justify the disadvantages to follow from the 
full right of an assured to do as he will with a contract in which he 
is the payée. Nowhere is this view of the subject more clearly stated 
than by Judge Sanborn, in speaking for the Circuit Court of Appeals f 
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for the Eighth Circuit, in Gordon v. Ware Nat. Bank, 132 Fed. 444, 
449, 65 C. C. A. 580, 584, 67 L,. R. A. 550, where he says: 

"This is a great commercial nation. The policy of the nation, the business 
habits and acts of its citizens, and the tendency of the décisions of its courts 
are to départ more and more from the old rule that choses in action are not 
assignable, to inake them more and more the subjects of trame and of com- 
merce, and to sustain their transfers in the crdinary course of business." 

The fields of finance and commerce are sufficiently broad without 
extension in the direction of the negotiability of contracts which 
hâve their origin in the wholesome désire to provide for the contin- 
gencies of life, the hazards of business, and the support of those sur- 
vivors dépendent upon the assured. Their use as collatéral, to secure 
an actual advance made at the time and the payment of premiums 
necessary to carry the contract, is recognized by the courts which re- 
gard sound public policy as opposed to mère spéculative bargains based 
upon the chances of the continuance of human life. 

We hâve not overlooked the fact that the policy on its face pro- 
vides that "any claim against the company arising under an assign- 
ment of the policy should be subject to proof of interest." Thus the 
company might escape payment — not of the policy, for that was 
undoubtedly valid when issued — to an assignée who could not show 
an interest. The contention is that this clause is inserted solely for 
the benefit of the insurer, and that it has no effect as between the as- 
sured and his assignée. It is thus said that the insurer, having paid 
the money into court, has thereby waived this clause. In support of 
this, counsel for appellee cite Mechanics' Nat. Bank v. Comins, 72 
N. H. 12, 55 Atl. 191, 101 Am. St. Rep. 650, Spencer v. Meyers, 150 
N. Y. 269, 44 N. E. 942, 34 L. R. A. 175, 55 Am. St. Rep. 675, as 
well as certain other cases not much in point. We are not disposed 
to assent to the proposition that a clause of this character is inserted 
wholly for the benefit of the insurer. It is there in récognition of 
public policy in respect to the necessity of an insurable interest. When 
Burchard and Grigsby made the agreement of assignment, they must 
be taken to hâve had knowledge of this limitation. The assured as 
well as the gênerai public were concerned. A différent principle 
might apply if the limitation were one plainly inserted for the benefit 
of the insurer alone. This distinction is recognized by May on Insur- 
ance, § 110, and in Stevens v. Warren, 101 Mass. 564, 566. In that 
case the policy forbid any assignment without the consent of the in- 
surer. The policy was assigned to one who had no interest in the life 
of the assured, but the proceeds were paid by the company without 
objection to the administrator of the assured. The bill was one of 
interpleader to détermine the rights of the administrator of the as- 
sured and the assignée. After saying that the assignment could oniy 
take effect, the company not having assented, "as a désignation by 
mutual agreement" of the assured and the assignée, the court said: 

"The purpose of the clause in the policy, forbidding assignments without 
the assent of the company, is undoubtedly to guard against the increased risks 
of speculating insurauce. The insurers are entitled to the full benefit of such 
a provision, as a matter of contract; and, as the policy of the law accords 
with its purpose, the court will not regard with favor any rights sought to 
be acquired in contravention of the provision. 
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"The administra tor will therefore hold the proceeds of the policy as assets 
of the estate of his intestate, diseharged of any claim thereto under the assign- 
ment of the policy to Dewey K. Warren." 

But if there is no question of public policy involved in respect of 
the assignability of such contracts, the clause, in the circumstances 
of this case, is of little conséquence. Certainly the waiver of the 
clause does not affect the question of the validity or invalidity of the 
assignment as between the assured and the assignée. The conclusion 
of the whole matter is that the assignment is valid to the extent of 
the money actually paid for it as well as for ail advances of premiums 
subsequently made. Beyond this it is a gambling contract and not 
enforceable. 

Decree will be reversed, with directions to enter a decree reimburs- 
ing Dr. Grigsby as indicated, and for the payment of the remainder 
of the fund to the administrators of the assured. 



EDDY v. EDDÏ et al. 

(Circuit Court of Appeals, Sixth Circuit. March 25, 1909.) 

No. 1,867. 

1. Wiixs (§ 797*) — Provision for Widow — Election — Fbaud — Rescission. 

Where the widow of a man whose estate amounted to more than $400,- 
000, 78 years old, in feeble health, unused to business, and in need, was 
approached by her husband's son, who was named as his executor, and 
who was a devisee, legatee, and an intelligent and compétent business man, 
knowing ail the facts concerning the estate, and was induced by him to 
make an élection of an annuity, the présent worth of which was not more 
than $3,500; without giving her any information concerning her right 
under the statutes of the state to elect to take a widow's portion, which 
would hâve been of much greater benefit to her, and to renounce the will, 
the widow would be relieved in equity from the conséquences of such élec- 
tion, especially where her application was made before the estate had been 
closed, so that no harm would resuit to the iuterest of other beneflciaries. 

[Ed. Note.— For other cases, see Wills, Cent. Dig. § 2069; Dec. Dig. 
§ 797.*] 

2. Courts (§ 489*) — Fédéral Courts — Jurisdiction — Probate Proceedings. 

While fédéral courts will not take cognizance of purely administrative 
proceedings in the settlement of deceased's estâtes, and will not invade 
the possession of the assets taken by probate courts for the purpose of 
administration, fédéral courts will take jurisdiction of a suit by a widow, 
a citizen of one state, against the executors of her deceased husband's 
estate situated in another state, to set aside her élection to take under 
the will, as procured by fraudulent concealment by one of the executors, 
and to establish and enforce her claim under the statute of descents and 
distribution of the state, allowing a widow to elect to take a statutory 
estate instead of the provision made for her by the will. 
[Ed. Note. — For other cases, see Courts, Dec. Dig. § 489.* 
Probate jurisdiction, see note to Bedford Quarries Co. v. Thomlinson, 36 
C. G. A. 276.] 

3. Courts (§ 200%*) — Probate Courts— Equitable Jurisdiction. 

A probate court has no plenary équitable jurisdiction to grant a widow 
relief from an élection to take under her husband's will, procured from 
her by one of the executors by alleged fraudulent concealment. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. §§ 476, 477; Dec. 
Dig. § 20014.*] 

•For other cases see same toptc & § numbee In Dec. & Am. Dlgs. 1807 to date, & Rep'r Indexas 



EDDY V. EDDT. 591 

4. Limitation or Actions (J 100*)— Comftttation of Pebiod— Discovebt oi 
Feaud. 

After the fillng of a husband's will for probate, on« of th« executora 
went to another state, wliero th» widow was reslding, and by fraudulent 
concealment procured from her an instrument which she dld not know 
was an élection to take an annuity under the will and releasing her statu- 
tory estate, and in fact did not know that she had a right to make such 
an élection. She had no knowledge at the time as to the value of the es- 
tate nor that she had been imposed upon, until May 25, 1907, more than 
Ave years after maklng such élection, when within two months thereafter 
she flled a bill to vacate her élection and to receive her statutory estate. 
Eeld, that the year within which the widow was requlred to elect as pro- 
vided by Conip. Laws Mich. | 9301, did not begln to run until she dis- 
covered the fraud, and hence she was not barred thereby from obtalning 
Buch relief. 

[Ed. Note. — For other cases, see Limitation of Actions, Cent Dig. §§ 
480-493 ; Dec. Dig. % 100.*] 

'6. COUBTS (| 489*) FEDERAL COURTS ACCOURTING. 

Where a fédéral court had jurisdiction of a suit by a widow to set aside 
an élection to take under her husband's will and to be awarded her stat- 
utory estate, the widow being entltled to such relief, the court would not 
only détermine her right, but would take an account, the estate being stlll 
unsettled, and détermine the amount the widow was entitled to receive 
therefrom. 

[Ed. Note. — For other cases, see Courts, Dec. Dig. 5 489.*] 

<&. Wiixs (8 797*) — Widow's Election — Vacation — Evidence. 

In a widow's suit to set aside an élection to take under her husband's 
will, awardlng her only a small annuity, procured by one of the executors 
by fraudulent concealment, the books of a business concern in which the 
wldôw was interested were admissible as bearing on the disparity be- 
tween the value of the widow's statutory Interest and what she received. 
[Ed. Note. — For other cases, see Wills, Dec. Dig. § 797.*] 

'7. Equity (I 404*) — Testimony Befobe Masteb — Objections. 

Where testimony in an equity suit is taken before a master, counsel 
has no right to direct a witness not to answer questions believed to be 
objectionable, the proper course being to state the objection on the record, 
after which the answers must be received and the objections retained to 
the hearlng. 

[Ed. Note. — For other cases, see Equity, Cent. Dig. S 888; Dec. Dig. g 
404.*] 

Appeal from the Circuit Court of the United States for the Eastern 
District of Michigan. 

Alfred Lucking, for appellant. 
W. S. Humphrey, for appellees. 

Before LURTON and SEVERENS, Circuit Judges, and COCH- 
RAN, District Judge. 

SEVERENS, Circuit Judge. This is an appeal taken by the com- 
îplainant from the decree of the Circuit Court dismissing her bill, 
wherein she sought the rescission of an instrument in which she had 
signified her acceptance of the provisions made in her behalf by the 
last will and testament of her deceased husband, Charles K. Eddy, and 
•released ail other claims again. 1 his estate. She alleged that the in- 
strument was obtained from her by undue influence and fraudulent 
.concealment practiced by Walter S. Eddy, who was one of the execu- 

-*For other caaei »e» uma topic & { ncubxb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe* 
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tors of the said will, and the following were some of her prayers for 
relief : 

"(3) That this court will by its decree hold that the failure of complain- 
ant to file in the probate court for Saginaw county the statutory notice of her 
élection to take her widow's portion of her husband's esta te in lieu of the pro- 
visions for her made in the will of her husband was due to the fraud, fault, 
and artifice of said défendants, and not to any fault or neglect of eomplainant. 

"(4) That this court will by its decree find that eomplainant was fraudulent- 
ly prevented by défendants from securing her just rights in her husband's 
estate and from taking the provisions allowed to her by the statutes of 
Michigan, and that this court will establish complainant's présent right to 
elect to take, in lieu of the provisions of said will, the share of her husband's 
présent estate secured by statute as aforesaid to her as his widow, and will 
give her the saine allowance as if she has duly elected to take under the 
statutes of Michigan, and will in ail respects undo the effects of said fraud 
and restore your oratrix to her rights. 

"(5) That this court will order an accounting of the assets of the estate of 
said Charles K. Eddy, deceased, and of the dealings between défendants, in- 
dividually, and as executors, as to the affairs of said estate, including ail 
reeeipts and disbursements, and will cause said défendants to pay and turn 
over to this eomplainant her just share of the présent assets of the estate of 
her husband, just as if she were now electing lawfully and formally to take 
under the provisions made for her by the laws of Michigan, in lieu of the 
annuity left her under the terms of the will of her deceased husband." 

By section 9300, Comp. Laws Mich., it is provided : 

"That ail dispositions of personal property by last will and testament shall 
be subject to the following limitations and restriction: 

"First, if the testator shall leave surviving him, a wife, the testamentary 
disposition shall, be subject to the élection of such wife, to take any interest 
that may.be given to her, by the testator in his last will and testament; or 
in lieu thereof, to take the sum or share that woul.d hâve passed to her, 
under the statute of distributions, had the testator died intestate, until the 
sum shall amoirat to fivë thousand dollars, and of the residue of the estate 
one-half the sum or share that would hâve passed to her, under the statute of 
distributions, had the testator died intestate, and in case no provision be 
made for her in said will, she shall be entitled to the élection aforesaid. 
* * * >* 

And by section 9301 that : 

"The élection to take otherwise than under the will, In any contingency 
above contemplated, shall be made in writing, and flled in the court in which 
proceedings for the settlemeht of the estate are being taken, within one year 
from the probate of the will ; and the failure to file such élection within 
the time above provided shall be deemed an élection to take under the wùll." 

The défendants are the executors of the will and the heirs, legatees, 
and distributees of the estate. 

The facts which constitute the subject of the controversy as alleged 
in the bill are substantially thèse, although others may be mentioned 
incidentally in dealing with particular topics : Charles K. Eddy, already 
somewhat advanced in years, was a man of considérable wealth, re- 
siding at Saginaw, Mich., where he had a home and a place of busi- 
ness. He, with his three children, the défendants in this suit, owned, 
èach one-fourth, the capital stock of C. K. Eddy & Sons, a corporation 
engaged principally in dealing in lands and timber. He had a home at 
Los Angeles, Cal., where he spent portions of the year. He had also 
other property. And in the whole his estate was of the value of near- 
ly $500,000. He had already made, in anticipation of his marriage, a 
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division of his property between his three children by a former mar- 
riage and himself in such manner that each would own a one-fourth 
interest. In the summer of 1897 he met the complainant, with whom 
he had been in close friendly relations in their youth while living at 
their homes in Maine, and to whom he was at one time engaged to be 
married. She, too, had been married, but the wife of the one and the 
husband of the other had been dead for several years. Their friendship 
was renewed, and on November 3, 1897, they were married. He was 
then about 76 years old, and she was about two years younger. They 
lived together happily, most of the time at Los Angeles, until his death, 
which occurred May 9, 1901. His children were not pleased with the 
marriage, but the sons treated her with respect and kindly. Their re- 
lations with her were, however, not intimate. There is some évidence 
in the record indicating that the father felt hurt at the lack of cordial- 
ity shown by his children to his wife. He left a will made December 
9, 1896, and a codicil thereto dated July 30, 1898. By thèse he devised 
his homestead at Saginaw to his son Walter, and then devised and be- 
queathed ail his other real and personal property to his children in 
specified proportions ; but he charged upon the estate an annuity of 
$500 to be paid to Cordelia Dunning Dolliver of Saginaw during her 
life, and another "annuity of $500, per year during her natural life," 
to his wife, Caroline M. Eddy. He appointed his sons as executors. 
At the time of Mr. Eddy's death, the lady named Dolliver in the will 
was living or staying with the Eddys at Los Angeles. The expenses 
of his last illness and his funeral consumed the funds on hand, and 
Mrs. Eddy was in some embarrassment about her means of sus- 
tenance. Nothing was heard from Mr. Eddy's children in Michigan 
until fïnally some friends of Mrs. Eddy communicated by letter with 
them, apprising them of her need and inquiring whether any and what 
provision had been made for her by her late husband. No response 
was made to thèse inquiries exceot to say that they were engrossed 
with anxiety over the illness of the daughter, Mrs. Mills, but that as 
soon as was practicable they would give attention to the mitters in- 
quired about and would then give information about them. Meantime 
they sent to Mrs. Dolliver the sum of about $3,500 to pay funeral ex- 
penses and for her use and th^t of Mrs. Eddy. How much came to 
Mrs. Eddy does not appear. She continued to be in need. Mrs. Dol- 
liver seems to hâve regarded Mrs. Eddy with much disfavor, and as 
a burdén which she was evidently anxious to be rid of. Mrs. Dol- 
liver was a sister of Mr. Eddy's first wife. A letter found in the 
record, written by Charles K. Eddy not long before his death to his 
son Arthur, shows that his children were already endeavoring to ob- 
tain assignments of his property, and that he protested vigorously 
against what he called their "wholesale scramble for the assignment 
of ail my interests (supposed or otherwise) outside of the corpora- 
tion," which, he says, "is uncalled for, and not conducive to happiness 
for any of us." But the danger was that, being in feeble health, he 
might be moved to make some other disposition more favorable to 
his widow than he had made by his will. This letter, of wlrch we 
hâve quoted only a small portion, shows his extrême solicitude for 
168 F.— 38 
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peace in the family, and explains the motive he liad in making so 
meager a provision for his wife. 

On August 26, 1901, Walter S. Eddy filed his pétition for the pro- 
bate of his father's will (and codicil) in the probate office at Saginaw, 
and a day was set for hearing. In this pétition he stated the value 
of the estate to be $50,000. On the same day he started for Los 
Angeles, taking a copy of the will and of his pétition for the probate 
thereof with him, and a deed of the Saginaw homestead, running to 
himself, ready to be executed by his father's widow. One of the let- 
ters of inquiry written to the relatives in Michigan was sent by a 
Mr. Weller, an attorney at Los Angeles, who had been spoken to by 
a friend of Mrs. Eddy about the way of getting help for her from 
her husband's estate. Remembering this, Mr. Walter Eddy, on his 
arrivai at Los Angeles, went first to the office of Mi\ Weller, and 
stated his object to be to adjust with Mrs. Eddy her claims upon 
the estate of his father, and asked him to go with him and be présent 
at his interview with her. Mr. Weller declined to do this unless 
he should be requested to do so by Mrs. Eddy. It should be stated 
that Mf. Weller had not been retained generally to assist her in the 
settlement of her claims against the estate. At the instance of a friend 
of hers, made in her présence, he had written to find out what was 
intended to be done by the family for her, and had informed himself 
of the law of Michigan in regard to the rights of widows in the es- 
tâtes of deceased testators. But it does not appear that he had ever 
informed her what that law was. It does appear, however, that he did 
not regard himself as employed to advise her in regard to the set- 
tlement of her claims, and this was sufficiently évident to Mr. Eddy 
from Mr. Weller's refusai to attend at the proposed conférence. Aft- 
er the conférence was over, Mr. Eddy saw him again and proposed to 
settle with him for his services to Mrs. Eddy. He had been told by 
Mrs. Eddy that Mr. Weller had not been employed by her, but he 
paid him $10. On first leaving Mr. Weller, Mr. Eddy went to see 
Mrs. Eddy, and he testifies that he told her the object of his visit to 
be to find out what her wishes were in regard to her claims upon the 
estate; that he told her she had a right to elect whether to take un- 
der the will or to take under the statute of Michigan ; that he told 
her what the provision in the will was ; that he proposed to pay her 
$300 for the furniture in the house at Los Angeles, which she agreed 
to accept; that he advised her to hâve her counsel présent, but that 
she said she was capable of taking care of her affairs and did not want 
a lawyer ; that he read the will to her, and that she stated her désire 
to be to take what her husband left for her. His testimony about this 
interview gives a différent account about thèse détails from that of 
Mrs. Eddy. Mrs. Dolliver was présent, but was not called as a wit- 
ness. But the important facts are that if, as he says, he told her 
there was a statute in Michigan under which she might elect, which we 
doubt, he did not tell her what its provisions were, what share of the 
estate she would get under it, or how long a time she had in which to 
inform herself and make her choice. Nor did he tell her the value of 
the estate. He gave her the impression •hat it was of a value which 
would make her share under the statute .?jout of the value of her an- 
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nuity under the will. He had présent a copy of the will, which he says 
he read to her. Attached to that was a copy of the pétition for its pro- 
bate, and in that it was stated that the value of the estate was $50,000. 
It is fair to présume that he did not omit to point out that statement. 
He had it for some purpose. When testifying upon this subject, the 
f ollowing colloquy took place : 

"Q. Now, did you tell her the size of your father's estate, what he left? 
A. I told her anything that she asked me. Q. Did she ask you how much 
he had left? A. I don't know that she asked me that question in so many 
words. Q. Did you tell her what it was? A. I told her anything that she 
asked me. Q. Did she ask you that? A. I couldn't say whether she did or 
didn't. Q. Did you tell her the contents of the pétition you had signed the day 
you left hère? A. I told her the facts of anything — Q. Did you tell her 
that the pétition showed that his personal property was worth $50,000? A. 
I did, if she asked me. Q. Well, did she ask you to tell her how much the 
estate was? A. I couldn't say. Q. To the best of your knowledge and recol- 
lection, state whether or not, if you did tell her, you told her it was $50,000? 
A. I told her exactly the facts, what I told her. Q. No, no ; did you tell her 
what that pétition showed? Did you mention the pétition to her? A. I 
couldn't say; I don't remember. Q. No recollection of doing so. Haye you 
any recollection of doing so— telling her what the pétition showed? A. Recol- 
léction of doing what? Q. Telling the size of her father's estate — of her hus- 
band's? A. I stated, if she asked me any questions, I answered them. Q. 
But you remember some things she asked you about; do you remember her 
asking you that question? A. No, sir; I hâve no recollection. Q. If you had 
told her anything about it, you would hâve told her, wouldn't you, this péti- 
tion— as to the amount stated in any pétition subscribed by you and flled the 
day you left? A. I probably would hâve told her exactly what the facts were. 
Q. Well, would you hâve said $50,000? A. If that is the amount spoken of, 
I should, naturally." 

Mrs. Eddy testified that she knew her husband was, or was reputed 
to be, a man of large means, large enough to enable him to live with- 
out work, but she did not know how large; that she was ill and de- 
pressed in spirits when Walter Eddy came to her after her husband's 
death; that she did not read the instrument, nor ask to hâve it read; 
that she supposed Walter was doing what was right ; that she had 
no knowledge of the statute giving her an élection, and supposed that 
ail one could hâve was what was given her by the will. She is de- 
scribed in the testimony as being at that time 78 years of âge, in 
feeble health, of little expérience in business affairs, and as gentle and 
trustful in disposition. Mr. Eddy obtained from her a quitclaim deed 
of the homestead at Saginaw, and the following élection and renun- 
ciation of ail claim in her husband's estate : 

"Los Angeles, Cal., September 4, 1901. 

"For and in considération of the payment to me of the suin of $300.00 by 
W. S. Eddy, receipt of which is hereby acknowledged, I, Caroline B. Eddy, 
hereby transfer and assign and relinquish to W. S. Eddy, ail the right, title or 
interest I may hâve or might hâve in the household furniture or personal prop- 
erty in the former résidence of my late husband, Charles K. Eddy, at the 
southeast corner of Twelfth street and Westlake avenue, in Los Angeles, Cali- 
fomia, and also ail my right, title and interest in and to the household furni- 
ture or personal property heretofore belonging to my husband, the late Charles 
K. Eddy, excepting from said personal property such as I may hâve selected. 
The personal property which I hâve selected to be removed by me at once. 
It is understood that I hâve already made the sélection of personal property 
which I may take and that the same has been removed from said résidence. 
This receipt and assignment is intended to be a full and complète assignaient 
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of ail my interest In any Personal property belonging to my late husband, 
Charles K. Eddy, and of any Interest in his estate, other than the interest 
which I hare by reason of a right to an annuity of $500.00 per annum. And 
I hereby also acknowledge receipt of the sum of $250.00 as the flrst semi- 
ahnual payment of my annuity as provided for me in the will and codicil of 
my late husband, Charles K. Eddy. Said will being of date Deeember 9, 1896, 
and being flled for probate in the county of Saginaw, state of Michigan, on 
the 26th day of August, 1901. In considération of the foregoing payment, I 
déclare that I recogaize the validity of said will, consent to the probute 
thereof, and agrée to accept the terms and conditions of said will as entirely 
binding upon me. 

"In witness whereof, I hâve hereunto exeeuted this assignment, agreement 
and receipt, the day and year first above written. Caroline E. Eddy." 

And in return she secured an annuity of $500 during her life. 
When asked what she intended to do with herself, she told him she 
was going to live with her son in Oregon. He hired a man to take 
her there. The place was a small farm near a hamlet of about 200 
people, and the house is described by the witnesses as "a little old 
shack, ■ * * ■ * a couple of rooms, that was boarded up and down." 
The annuity of $500 was seasonably paid by the executors. She lived 
there a number of years without any knowledge of the value of what 
she had forfeited, until, in 1907, she happened to be called to testify 
in a divorce case between her husband's daughter and the husband 
of the daughter, when she was informed of the value of her hus- 
band's estate by a lawyer who was conducting the case for one of the 
parties. The présent suit was commenced soon after. The settlement 
of the estate in the probate court has not been closed, and meantime 
the executors hâve been carrying on the business of the company 
with the assets of the company as before the testator's death. 

Thèse, then, are the salient facts. A widow of a man whose estate 
is worth from $400,000 to $500,000, 78 years old, in feeble health, 
unused to business affairs, in need of the means of support, and still 
in the shadow of her husband's death, is approached by the executor 
of his will, who is also a devisee and legatee and an intelligent and 
compétent business man, and knowing ail about the amount and con- 
dition of the estate, and of the right of élection given by the law to 
the widow, and is induced by him to forthwith make her choice to 
accept an annuity whose présent worth, having regard to her âge, 
was not more than $3,500, and renounced her right to claim under 
the otatute a sum nearly twenty times as large, and this without any 
iniormation from the executor or any one else in regard to the amount 
of the estate or the proportion she would take under the statute. We 
think it would be safe to add that the executor designedly refrained 
from giving her any information on thèse subjects, and regarded it 
as his privilège to refrain from giving her any information which 
she did not ask; and he accomplished in a way profitable to himself 
and his brother and sister the object of his errand. And he left her 
the pittance of an annuity that would scarcely amount to more than 
a widow would be allowed out of such an estate by way of spécial 
and preliminary allowances and provisions pending a speedy settle- 
ment of it. He dealt with her courteously as far as good manners 
went. That was a good means to his end. But it was an extremely 
hard bargain. 
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We do not know on what grounds the court below dismissed the 
bill, but we gather from what was said at the hearing that it must 
hâve been upon the ground that the complainant had not within the 
year signified her élection to take under the statute, and that the stat- 
ute made this neglect a peremptory bar. It seems to us a case in which 
upon its merits the complainant is clearly entitled to relief by a court 
of equity. Whether she is precluded by the statute referred to we 
shall consider later on, in dealing with the several grounds taken in 
défense. If she had been let alone, and nothing had been done to 
induce her to a prématuré conclusion, or to conceal from her the f acts 
which would be material for her choice, it might be that her neglect 
to dissent from the will within the year would operate to bar her 
claim. But this is not that simple case. She had known nothing of the 
provisions of the will and nothing of the provisions of the statute, or, 
indeed, that there was such a statute until Mr. Eddy came and the 
transaction was ail done in a day. The statute gave her a year after 
the probate of the will in which to make her élection. This was to 
give her time to learn the facts on which it would be exercised, for 
délibération thereon, and to get removed from the influences of those 
sentiments which might unduly influence her. The executor stood, 
as to her, in the relation of a trustée. It did not matter that his 
appointment had not yet been confirmed. It was expected that it short- 
ly would be, and he was then acting in that character and in behalf 
of the estate. Moreover, ail the défendants obtained, and seek to pré- 
serve, the fruit of his negotiations and bargaining with the complain- 
ant. 

The rule of equity applicable to such cases has long been settled, 
and there has been no variation in it within trie bounds of which this 
case might fall. In Cowen v. Adams, 78 Fed. 536, 24 C. C. A. 198, 
which was a case where a legatee was seeking relief from an instru- 
ment obtained from him by an executor whereby he had released his 
claim to his share in the estate in circumstances which made it unjust 
and inéquitable that it should be enforced, we said, at page 552 of 78 
Fed., and page 214 of 24 C. C. A. : 

"Equity will relieve the legatee in such transactions, where he has, under a 
misapprehension of his légal rights, surrendered to the trustée valuable inter- 
ests without any adéquate considération, especially where the situation is 
such that no harm will corne to the interests of others. Such would be the 
case where the claim relates to a fund which has not yet passed beyond con- 
trol. Thèse propositions are amply sustained hv authority. 1 Story, Eq. Jur. 
§§ 307, 308; 2 Pom. Ri. Jur. §§ 048, 951, 955. 950. 938, 1088; Taylor v. Taylor, 
8 How. 183, 12 L. Ed. 1040; Comstock v. Herron. (i U. S. App. 029, 5 C. C. 
A. 266, 55 Fed. 803, and the cases there cited; Mills v. Drewitt, 20 Beav. 
632; In re Ashwell's Will. Johns. Eng. Ch. 122; Snow v. Booth, 2 Kay & J. 
132 ; Oil Co. v. Hawkins, 20 C. C. A. 408, 74 Fed. 395, 33 L. B. A. 739." 

And the relief prayed for was granted. This judgment was af- 
firmed by the Suoreme Court in Adams v. Cowen, 177 U. S. 471, 
20 Sup. Ct. 668, 44 L. Ed. 851. This doctrine has been enforced in 
many other décisions, a number of which are collected in the briefs 
of counsel, and is laid down by writers of text-books of the highest 
authority. Other authorities than those cited in this foregoing pas- 
sage are: Allore v. Jewell, 94 U. S. 506, 24 L,. Ed. 260; Griffith v. 
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Godey, 113 U. S. 95, 5 Sup. Ct. 383, 28 L. Ed. 934; Comstock v. 
Herron, 55 Fed. 803, 5 C. C. A. 266, 6 U. S. App. 626; Story's 
Equity Jur. §§ 307, 308 ; 2 Pomeroy's Eq. §§ 951, 958, 1088 ; Bis- 
pham's Prin. of Eq. §§231, 232, et seq. And it has been the law in 
England from a remote period. Huguenin v. Baseley, 14 Ves. 273. 
Gibbs v. Guild, L. Rep. 8 Q. B. D. 296, and 9 Q. B. D. 39, on ap- 
peal, where the history of the doctrine is stated in the elaborate opin- 
ions of the Lord Chief Justice Coleridge and of Lord Justice Brett. 
Lord Justice Holker dissented in that case, for the reason that the 
action had been brought as an action at law. 

We will next attend to the objections raised by counsel for the de- 
fendants. 

1. It is urged that a Circuit Court of the United States has no 
jurisdiction to entertain a suit of this character. This position is 
stated in the brief in the following expressions: 

"The courts of the United States hâve no probate jurisdiction, and must 
reeeive the sentence of the court to which the jurisdiction over testarnentary 
matters is committed as conclusive of the validity and contents of a will ; 
and an original bill cannot be sustained upon allégations that a probate of a 
will is contrary to law. If any error is committed in allowing the probate, 
the remedy is in the state courts according to their appropriate modes of pro- 
cédure, and, if a fédéral question is raised in such proeeeding, an appeal will 
lie from the state courts to the fédéral courts. See Fouvergne v. City of New 
Orléans, 18 How. 473, 15 L. Ed. 399; Williams v. Benedict, 8 How. 107, 112, 
12 L. Ed. 1007 ; Broderick's Will, 21 Wall. 503, 22 L. Ed. 599. 

"It is a rule of gênerai application that, where property is in the actual pos- 
session of one court of compétent Jurisdiction, such possession cannot be dis- 
turbed by any other court. This doctrine has been afflrmed again and agaln 
by the Suprême Court of the United States. Hagan v. Lucas. 10 Pet. 400, 9 
L. Ed. 470 ; Taylor v. Carryl, 20 How. 583, 15 L. Ed. 1028 ; Peck v. Jenness, 
7 How. 6Ï2, 12 L. Ed. 841 ; Ellis v. Davis, 109 U. S. 485. 498, 3 Sup. Ct. 327, 
27 L. Ed. 1006 ; Krippendorf v. Hyde, 110 U. S. 276, 4 Sup. Ct. 27, 28 L. Ed. 
145 ; Covell v. Heyman, 111 U. S. 176, 4 Sup. Ct. 355, 28 L. Ed. 390 ; Borer 
v. Chapman, 119 U. S. 587, 600, 7 Sup. Ct. 342, 30 L. Ed. 532." 

It is undoubtedly true that, when the matter in controversy is one 
within the exclusive jurisdiction of the probate court, the courts of 
the United States will not assume jurisdiction. They will not take 
cognizance of the purely administrative proceedings in the seulement 
of estâtes of deceased persons. Nor will they invade the possession 
of the assets taken by those courts for the purposes of administration. 
But when a citizen of one state has a claim upon the estate of a de- 
ceased person situated in another state, or a matter of controversy with 
a citizen of such other state who represents, or has an interest in, the 
estate, and whether such claim be of a légal or équitable nature, he 
has a right under the Constitution and laws of the United States to 
corne into its courts for a remedy, and of this right he cannot be de- 
prived by any law of the state. Such a right is the matter in con- 
troversy in the case before us. It is not necessary to its détermina- 
tion that the court should take the possession of any property out of 
the hands of the probate court. The complainant seeks the rescission 
of an instrument which she says thèse défendants hâve unjustly and 
by inéquitable means obtained from her and the use of which will 
harm her in the probate court. That court has not plenary équitable 
jurisdiction whereby it could give her relief; and, if it had, that would 
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not exclude the jurisdiction of the fédéral court. It would simply es- 
tablish it as a court of co-ordinate authority with the fédéral court, 
and the complainant, being a citizen of another state, would still hâve 
the right to go into the fédéral court for relief. The right and power 
to détermine the controversy between the parties rested in the Cir- 
cuit Court of the United States, and it could proceed to that extrem- 
ity without exciting any conflict with the probate court. When that 
is done, the claim is presented to the probate court as one adjudicated, 
and upon the footing of the adjudication the court will respect it in 
ordering the disposition of the assets of the estate. Thus the rights 
of ail the parties are in due form of law, and, without the invasion 
of the province of any court, enforced. This outline of the respective 
provinces of the fédéral courts and the probate courts of the states 
is deduced from a number of décisions of the Suprême Court, among 
which we mav refer to: Payne v. Hook, 7 Wall. 425, 19 L. Ed. 260; 
Yonley v. Lavender, 21 Wall. 276, 22 L. Ed. 536 ; Byers v. McAuley, 
149 U. S. 608, 13 Sup. Ct. 906, 37 L. Ed. 867; Farrell v. O'Brien, 
199 U. S. 89, 25 Sup. Ct. 727, 50 L. Ed. 101. This contention of the 
appellees must therefore be overruled. 

2. It is further contended that the instrument in question did not 
prevent the complainant from electing to take under the statute, and 
that she has lost her right by neglecting to signify her dissent from 
the will within the year af ter it was admitted to probate. Counsel say : 

"This woman had a perfect right to file her written élection with the pro- 
bate court of Saginaw county at any time within one year, and this instrument 
signed by her had no effect whatever upon that right, as the statute requlred 
no élection if she took under the will, and this paper did not affect her right 
to take under the statute if made within the year." 

We do not admit, however, that the effect of the agreement was 
restricted in the manner stated. This brings us to the ground on which, 
as we hâve said, we suppose the court below dismissed the bill. 

The theory of the bill is that the complainant supposed she was 
concluded from any further claim upon the estate by her transac- 
tion with the executor, and neglected to take any further action in re- 
gard to the will upon that understanding, and we think that she 
might reasonably guide her course upon the assumption that ail her 
claims upon the estate of every sort, except the annuity, were gone. 
Nor hâve we any doubt that the executor understood that the instru- 
ment excluded her from ail participation in the distribution of the 
estate except the réception of the annuity. She could not take both 
courses — that is, take the annuity and under the statute also; and 
he induced her to take that annuity, and continued to send it, until 
the wrong he put upon her was discovered. 

But is the proposition sound that, whatever the conditions, whether 
brought about in the due course of things, or by the wrongful devices 
of the party profiting by their success, the right to élection is gone 
with the lapsing of the year, and no court has the power to relieve 
the injured party from the conséquences? To say this is to give to 
the other party the fruits of their own misconduct, a resuit which 
must be always abhorrent to a court of equity. In 19 Am. & Eûg. 
Encl. of Eaw (2d Ed.) 243, it is said: 
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"It has always been the rule in equity tbat the defendant's fraudulent con- 
cealment of a cause of action will postpone the running of thë statute until 
such time as the plaintiff discovers thé fraud ; the défendant, having by his 
own wrongdoing prevented the plaintiff from instituting his suit, will not be 
permitted to take advantage of his own wrong by setting up the statute as a 
défense." 

And, as we shall see, in several of the cases cited, the rule has been 
applied not only to statutes of limitation prescribing the time within 
which actions shall be brought, but to other cases where the neglect 
of the party would hâve precluded him from a valuable right. Bail- 
ey v. Glover, 21 Wall. 342, 22 L. Ed. 636. 

Graffam v. Burgess, 117 U. S. 180, 6 Sup. Ct. 686, 29 L. Ed. 839, 
was a case where the plaintiff had neglected to redeem within the year 
prescribed by the statute ; and she was relieved from the conséquences. 
Several of the justices dissented, but that was upon the view which 
they took of the facts. They said: 

"In our opinion thsre is no évidence of such misconduct on his part as af- 
forded any ground, in law or equity, to justify appellee in her failure to re- 
deem from the sale." 

This was said by the same justice (Miller) who delivered the opin- 
ion in Bailey v. Glover. 

Schroeder v. Young, 161 U. S. 334, 16 Sup. Ct. 512, 40 L. Ed. 721. 
This also was a case of failure to exercise the right of rédemption 
within the time prescribed by law. And in Allen v. Conklin, 112 
Mich. 74, 70 N. W. 339, where a bill was filed by a ward against the 
executors and heirs of a deceased guardian to establish a lien upon 
the decedent's lands in the hands of his heirs for the satisfaction of 
the liability of the guardian for moneys belonging to the ward which 
he had converted to his own use. There was a statute of Michigan 
which required ail claims against deceased persons to be presented to 
commissioners appointed by the probate court for the hearing of claims 
within a certain time prescribed by the statute. The complainant had 
not done this. The estate was long since closed, and the statute would 
eut her ofï. But she alleged that the facts had been concealed from 
her, and that she had only recently discovered them. The court held 
that the défendants could not set up the statute to bar her claim, 
and granted her the relief she prayed. This case shows very clearly 
that in Michigan the statutory limitations in regard to claims against 
estâtes, while they are applied constantly in ordinary cases, do not 
exclude the jurisdiction of a court of equity to prevent a défendant 
from using the statute to protect himself in the enjoyment of the 
fruits of wrongdoing. In Rankin v. Big Rapids, 133 Fed. 671, 66 
C. C. A. 568, we reviewed the décisions of the Suprême Court of 
Michigan upon this subject, and, as we hoped, made it clear that 
while that court had inflexibly enforced thèse statutes of limitation 
under ordinary conditions, yet had recognized the right of a court 
of equity to prevent défendants from setting up such statutes to ac- 
complish an inéquitable purpose. 

The case is free from any difficulties in granting proper relief. No 
aew rights hâve been acquired, nor old ones lost. The complainant 
can be restored to her position before she gave her release to the ex- 
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ecutor, The administration of the estate is still pending in the pro- 
bate court. The complainant has been receiving the annuities. She 
proposes in her bill to give crédit to the estate on the accounting for 
what she has received. The facts came to her knowledge May 25, 

1907. The bill was filed about two months later. On February 6, 

1908, the complainant filed in the probate court formai notice of her 
élection in writing. We do not think this was necessary. The filing 
of the bill was an élection of which ail parties had notice. 

The order of this court will be that the decree of the Circuit Court 
be reversed, and that a decree be entered that the instrument men- 
tioned in the bill purporting to be executed by the complainant of date 
September 4, 1901, wherein she relinquished ail her rights and inter- 
ests in the estate, except an annuity of $500 per annum, and agreed 
to accept the provisions of the will of her said husband as entirely 
binding upon her, be set aside, canceled, and in ail respects held for 
naught, and that the said complainant is well entitled to her proper 
share of the real and personal estate of her said husband such as 
she would hâve had if no provision had been made in her behalf in 
said will; that an account be taken of the amount and value of her 
said share in the personal property and of its just liabilities to the 
rest of the estate, and that, upon the adjustment of such account and 
the ascertainment of the balance due to her, she be declared duly en- 
titled to recover it from the executors, and, further, that she recover 
her proper share of the real estate of her deceased husband from the 
défendants, who are also sued as devisees under said will. It is 
contended by counsel for the appellees that the accounting should not 
be undertaken by the fédéral court, but should be left to the probate 
court. We are, however, of a différent opinion. The duty of the 
fédéral court in such cases is not discharged by the mère déclaration 
of the rights of parties in gênerai terms which are abstract and reach 
no concrète resuit. Having jurisdiction to détermine the validity of 
a claim, it has authority to settle and détermine its scope and limita- 
tions, and, if the claim is for money, the amount which the plaintifï 
is entitled to recover. To this extent, at least, the power of the 
fédéral court is as ample as that of the state court, and, when the 
former is invoked by a citizen of another state, its exercise cannot 
rightfully be denied. 

The decree which we propose is, in this respect, substantially the 
same as that made in Byers v. McAuley, supra, and by this court 
in Comstock v. Herron, and in Cowen v. Adams; and the judgment 
in the latter case was affirmed by the Suprême Court. 

The accounting is a simple matter, and might hâve been had in the 
court below if some further évidence had been taken upon that sub- 
ject. But the attempt to do this was resisted before the examiner 
when counsel for the complainant was examining witnesses and sought 
the production of the books of the company for the purpose of ascer- 
taining its financial condition. Counsel for the défendant directed the 
witnesses not to answer the questions and not to produce the books 
of the company. The view of counsel seems to bave been that the 
festimony was not relevant to the issue then being proceeded with. 
We think the counsel was mistaken in supposing the testimony was 
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rçot compétent upon the direct issue, , It had a bearing upon the ques- 
tion of the disparity betweçn the value of what the çpmplainant lost 
and what she received. It was not so far remote as todeprive it of 
any value. The witnesses obeyed the counsel's directions, and the 
testimony was not obtained. This was wholly unauthorized. The 
counsel ought not to hâve undertaken to dominate the proceedings in 
this way. The proper course, if he deemed the testimony objection- 
able, was to state his objections on the record. Then the questions 
should hâve been answered, and the examiner should hâve taken down 
the answers. The court would then at the hearing détermine for it- 
self in regard to the competency and relevancy of the proof and the 
sufficiency of the objection. By the course pursued counsel anticipated 
the court's décision and substituted his own. This is by no means 
the first occasion of the kind which w.e hâve had in our expérience, 
and we acquit the counsel of any wrong purpose. The practice often 
leads to great inconvenience. It leaves the court below and the ap- 
pellate court to the necessity of hearing the cause without full proof. 
If it turns out that the objection was not well taken, it involves the 
necessity of going back and taking the omitted testimony, and the 
delay of the judgment, as well as the increase of the cost and ex- 
penses of the proceedings, follow. Only recently we had a similar 
expérience, and restated our objection to the practice. Hardesty Mfg. 
Co. v. Yesbera (C. C. A-) 166 Fed. 120. Rule 67 pf the equity rules 
prescribed by the Suprême Court reads as follows: 

"Any question or questions which may he objected to shall be noted by the 
examiner upon the dépositions ; but he shall not hâve power to décide on the 
competency, materiality, or relevancy of the questions ; and the court shall 
hâve power to deal with the costs of incompétent, immaterial, or irrelevant 
dépositions, or parts of them, as may be just." 

Decree reversed, with costs, and the cause remanded with direc- 
tion to decree for the complainant as indicated in the foregoing opinion. 



HITCHNER WALL PAPEK CO. v. PENNSYLVANIA R. CO. 
(Circuit Court of Appeals, Third Circuit. February 10, 1909.) 

No. 33. 

1. Evidence (§ 539%*)— Opinion Evidence— Spécial Knowledge as to Sub- 

ject-Matter. 

A question to a witness, testifying as an expert locomotive builder, as 
to how far a spark. going through a spark arrester, such as was used on 
defendant's railroad englnes, would carry on a windy day and be capable 
of setting fire to inflammable material, was not one relating to the knowl- 
edge of such witness as an expert, and its exclusion was not error. 

[Ed. Note.— For other cases, see Evidence, Cent. Dig. §§ 2350-2352; 
Dec. Dig. § 539y 2 .*] 

2. Railroads (§ 481*) — Fires— Evidence— Admissibilitt— Relevancy to Is- 

sues. ■ 

On the trial of an action against a railroad company to recover dam- 
ages resulting from a fire alleged to hâve been caused by sparks froru 
an engine, a statement, volunteered W a witness, that engmeers some- 

•For other cases see same topic & S humeek in Dec. & Am. Digs. 1907 to date, & Kep'r Indexes 
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times punched holes in the spark arresters, was properly stricken out as 
irrelevant and improper, where there was no évidence or claim of itB 
having been done on défendants road. 

[Ed. Note. — For other cases, see R&ilroads, Dec. Dig. § 481.*] 

3. Witnesses (§ 268*)— Cross- Ex amination— Scope. 

Where, in an action against a railroad company to recover for damage 
to plaintiff's factory, alleged to hâve been caused by sparks from an 
eiigiue on défendants road, plaintift had introduced the testimony of a 
number of witnesses, iucluding its manager, to the effect that no smoking 
was permitted or had ever occurred in the building to the knowledge of 
the witnesses, it was within the scope of legitimate cross-examination to 
show by such manager that a flre had occurred in the building within 
a year, which was reported to him as having been caused by a lighted 
cigarette, where such was the fact. 

[Ed. Note.— For other cases, see Witnesses, Cent. Dig. §§ 935-936 ; Dec. 
Dig. § 268.*] 

4. Railkoads (§ 485*) — Fiées— Action fob Injitry by Fiée— ïnstetjcttons. 

In an action to recover for damage from fire alleged to hâve been caused 
by sparks from an engine on defendant's railroad, where there was évi- 
dence that sparks might escape from an engine properly equipped and 
without négligence on the part of those in charge, it was not error to 
instruct the jury that in that connection they might consider évidence of 
the exposed condition of plaintiff's property, although contributory négli- 
gence was not an issue. 

[Ed. Note. — For other cases, see Railroads, Dec. Dig. § 485.*] 

In Error to the Circuit Court of the United States for the Eastern 
District of Pennsylvania. 

For opinion below, see 158 Fed. 1011. 

Alexarider Simpson, Jr., for plaintif! in error. 
John Hampton Barnes, for défendant in error. 

Before DALLAS, GRAY, and BUFFINGTON, Circuit Judges. 

GRAY, Circuit Judge. The Hitchner Wall Paper Company, the 
plaintiff below and plaintiff in error, conducted a wall paper factory at 
Holmesburg, in the state of Pennsylvania. The factory building, of 
which the plaintiff was lessee, was a two-story and basement brick build- 
ing, situate immediately west and alongside of the New York Division 
of the défendant company, its front running for about 200 feet parallel 
with the railroad and about 41 feet from the west rail of the west track 
thereof . Sometime in the forenoon of May 5, 1906, a fire occurred in 
said factory, which destroyed a large quantity of the paper, paper ma- 
terial and machinery of the plaintiff. In the suit thereafter brought 
in the court below, plaintiff claimed that the fire was caused by a spark 
or sparks from an unidentified locomotive engine passing the plaintiff's 
factory, and that such sparks were emitted and escaped from said lo- 
comotive, by reason of the defective condition in which the spark ar- 
resters of its locomotives were allowed to remain by the défendant, and 
by reason of the unskillfulness and want of care with which they were 
managed by those in charge of them, and that the most approved spark 
arresters in gênerai use were not used on said locomotives. 

At the trial, plaintiff was not able to prove by direct testimony that 

*For other cases see same topic & § kuiibek in Dec. & Au). Digs. 1907 to date, & Rep'r Indexes 
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a spark from any locomotive engine of the défendant had occasioned 
thè fire. It was' allowed to prove, however, a great number of inde- 
pendent circumstances, from which it is claimed that the jury could 
infer, both that the fire was so occasioned, and that it was due to the 
négligence of défendant, either in not providing suitable spark arrest- 
ers, or in not maintaining them in such repair as to prevent the émis- 
sion of sparks capable of setting fire to the inflammable material up- 
on which they might alight. The scope permitted to this testimony by 
the court below went to the verge of what was allowable in such cases, 
and there seems to be no adverse criticism by the plaintifï in error as 
to the gênerai action of the court in this respect, objection being con- 
fined to the spécial grounds upon which particular offers of testimony 
were rejected by the court. In the absence of direct testimony to that 
end, there fore, plaintiff undertook to satisfy the jury, by a process of 
exclusion, that nothing else than a spark from defendant's locomotives 
could hâve caused the fire. Testimony was offered and admitted, tend- 
ing to show that other rires in the vicinity had been caused in this way, 
within a short time prior to the burning of the factory, and négative 
testimony was admitted to èliminate ( with what success was a question 
for the jury), one after another, ail the, possible causes for the fire 
except the sparks from the defendant's locomotives. The theory up- 
on which the case was tried by the plaintifï, was, that a spark from a 
locomotive entered the cellar or basement door opening on a level with 
the roadbéd, and fell into a bin just inside the door, into which waste 
paper was dropped from the floor above. The verdict and judgment 
were in favor of défendant. 

There are ten assignments of error, referringto the admission or re- 
jection of testimony and to certain portions of the charge of the court 
to the jury. The questions raised by thèse assignments, however, as 
pressed at the trial, are few in number'. The first of thèse to be no- 
ticed, relates to the refusai of the court to allow a so-called expert to 
testify how far, in his opinion, a spark would go on a windy day. This 
witness was thé proprietof of a machine shop, and in 1880 was an ap- 
prentice in the Baldwin Locomotive Works, where he continued until 
1894. Several years of this time, he was out upon railroads in différ- 
ent parts of the country, testing engines and carrying on expérimental 
work. He had helped build locomotives for the Pennsylvania Rail- 
road, and was familiar with the type of engines used on that road, but 
he had ridden only once on a Pennsylvania engine, from Jersey City 
to a roundhousej and, as the court below said, had not been in touch 
with engines upon that road for 13 years. He was admitted as an ex- 
pert by the court and testified at great length as such. He had observ- 
ed sparks thrown from engines of the Pennsylvania Railroad at night, 
when there was no unusual wind, and was permitted to say, over ob- 
jection, that under normal conditions sparks "that hâve passed through 
a 2% mesh, I présume would go about 15 feet above the locomotive," 
but that they would not set fire to anything. He was also permitted to 
say, over objection, from gênerai observation, that such sparks die be- 
fore they reach the ground, when they corne through such a mesh as 
was used on the Pennsylvania Railroad. Then the question was put 
to him by plaintiff 's counsel : 
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"How far, if you can tell me, would a spark on a windy day, going through 
the mesh of the arrester used on the Pennsylvania Railroad, carry and be 
capable of setting flre to paper or other objects of that character?" 

The objection to this question was sustained by the court, and ex- 
ception noted for plaintif!. The assignaient of error based upon this 
exception was strongly pressed at the bar by counsel for the appellant. 

We think the testimony offered by this question was clearly objec- 
tionable, and was properly ruled out by the trial judge. The qualifica- 
tions of an expert witness, and the limitations to his testimony, are 
wholly within the sound judicial discrétion of the trial judge. This wit- 
ness had been admitted as an expert, in regard to the construction and 
opération of locomotive engines, and a sufficiently wide scope had been 
given to his testimony. He had given important testimony as to how 
far a spark would rise under normal conditions through a standard 
spark arrester, and also testified that a spark so emitted under such 
conditions would not carry, so as to set fire to inflammable material, 
such as paper, on the side of the road ; but the question as to how far 
a spark would carry on a windy day clearly did not relate to his knowl- 
edge as an expert locomotive builder, and as a matter of ordinary ob- 
servation, the éléments of the strength and character of the wind were 
too uncertain to make his opinion of use in determining any issue in 
the case. 

The next question arises out of the assignaient of error to the order 
of the court, striking out a volunteered statement of this expert wit- 
ness, that engineers would sometimes, when the engines steam badly, 
punch holes in the spark arrester themselves, to make up steam. The 
witness had no knowledge of this being done upon the engines of the 
défendant company, and it was clearly irrelevant and improper, in the 
absence of such knowledge, to suggest to the jury that this was done, 
or might hâve been done, to the engines on the defendant's road pass- 
ing the plaintiff's factory at the time of the fire. 

The third matter to be considered relates to a question asked Frank 
G. Hitchner, the gênerai manager of the plaintiff company and owner 
of two-thirds of its stock, in the course of his cross-examination by de- 
fendant's counsel. The theory upon which the case of the plaintiff was 
tried, as we hâve already said, was that a spark emitted from an uniden- 
tified locomotive of the défendant company, passing. the plaintiff's fac- 
tory, was carried by the wind through the open cellar door of the fac- 
tory and into the bin of waste paper situated nearby, and the method 
of proof, by exclusion, above referred to, made necessary the testi- 
mony of many witnesses, including Hitchner himself, of a négative 
character, as to the absence of any conditions in the building itself from 
which the fire could hâve originated. Prior to calling Hitchner, the 
plaintiff called a number of witnesses, who testified that no smoking 
was permitted or had ever, within their knowledge, occurred in the 
building ; that notices were posted in the factory, forbidding smoking. 
The gênerai superintendent testified, on direct examination, that this 
rule against smoking was rigidly enforced, and, on cross-examination, 
was asked and testified, as follows : 

"Q. What do you mean by saying that the rule against. smoking was rigidly 
enforced? What punishment did you inflict? A. Discharge. Q. When had 
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there been a report made to you of the breach of that rule, before the fire? 
A. I never had any report of anybody smoking." 

Hitchner had testified to the same gênerai effect, and also, that he 
had filed proofs of loss with the insurance company, stating that the 
cause of the fire was unknown, and, on cross-examination, he testified, 
without objection, as follows : 

"Q. You knew, or at least your witnesses hâve so testified, that there was 
no smoking in that building? A. Yes. Q. Did you attribute the fire to smok- 
ing when you first heard of it? A. No, sir. Q. Did you attribute it to fire 
communlcated from the boilers? A. That was the gênerai supposition, the 
very first thing. Q. That was the gênerai supposition. And for how long did 
that supposition prevail? A. On the day of the fire. Q. Did it prevail on 
the day of the fire? A. Yes. Q. And how did you remove that supposition 
from your mind before you brought this suit? A. I did not say that it was 
my supposition. It was a gênerai supposition. Q. What led you to make 
lhat supposition? A. Talk among some of the people." 

After questioning f urther on this line, he was asked, on f urther 
cross-examination, as follows : 

"Q. As a matter of fact, was not there a fire in your building within a 
year prior to this time, which was reported to you to hâve been caused by a 
lighted cigarette? (Objected to. Objection overruled, and exception noted.) 
A. Yes, sir. * * * Q. Where did that fire start? A. Down in the same 
place. Q. In the waste bin? A. Yes." 

After some further questions, counsel for plaintiff moved to strike 
out this évidence, on the ground that plaintiffs witnesses were limited 
in their testimony to fires that occurred within six months of the one 
in question. The motion was overruled by the court, and exception 
taken and noted for plaintiff. The principal objection, however, urged 
before this court, has been that this came within the rule prohibiting 
hearsay testimony. Passing the suggestion, that this ground of ob- 
jection was not stated to the court below, we corne to its merits. The 
question is a close one, but the better opinion seems to be that, in view 
of what had preceded, the question objected to did not transcend the 
legitimate scope of cross-examination. It is to be observed that the 
gist of the testimony given by plaintifï's witnesses on this point, was 
négative in character ; that they had no knowledge of any one smoking 
on the premises, and that the rule against smoking was strictly enforc- 
ed, and yet Hitchner had testified, without objection, on cross-examina- 
tion, that at the time of the fire in question, the supposition, not of him- 
self but of others, "the talk" of others, presumably of those in his own 
employ at the time it occurred, was that the fire had been caused by 
boilers in the factory, and that this was "the gênerai supposition, the 
first thing." The question objected to was, whethèr a former fire in 
the same place had not been attributed to a lighted cigarette. In both 
cases, this attribution of thé fire — in the one case to the boilers and in 
the other to a lighted cigarette — by those présent at the time and in- 
terested theréin, was not far removed from being part of the res 
gestje. But, in the light of the testimony of both Hitchner and Comp- 
ton, and other witnesses, that the rule against smoking was efficiently 
enforced, the question was pertinent, as directed to the value of the" 
testimony in respect to the exclusion of smoking and ail other causes 
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of fire, save in connection with sparks from defendant's locomotives. 
To this end, it was a legitimate probing as to the value of Hitchner's 
opinion in this respect. It was not seeking to introduce évidence tend- 
ing to prove, either that the former fire originated from the boilers 
and the fire in question from a lighted cigarette, but the attribution on 
both occasions of the fire to such a cause, was an ultimate fact properly 
inquired about on cross-examination, in the discrétion of the trial judge. 
We do not think that the wide discrétion exercised by the court be- 
low in this matter has been abused, and the assignaient of error in this 
regard is therefore overruled. 

For the rest, after a careful reading of the charge of the learned 
trial judge, we are of opinion that ail the main questions in the case 
were impartially, clearly, and fully submitted to the jury, and with 
great fairness to the plaintiff. While the questions as to what caused 
the fire, and whether défendant was guilty of négligence in not equip- 
ping its locomotives with approved spark arresters, or in not keeping 
such in repair, or subjecting them to proper inspection, were submit- 
ted for détermination by the jury, ail question as to contributory nég- 
ligence on the part of the plaintiff, in leaving the inflammable material 
of waste paper so near an open door and but a short distance from the 
tracks of the defendant's road, was properly withdrawn from the con- 
sidération of the jury. 

Only one other point raised by the plaintiff requires our attention. 
The plaintiff complains, in the ninth assignment of error, that the court 
instructed the jury, as requested by the défendant, as f ollows : 

"In ascertaining the cause of the fire, the jury may, under the évidence 
that sparks may be eiuitted from locomotives without négligence of the de- 
fendant, consider the évidence of the way in which the plaintiff used its 
property, and particularly the évidence of the cellar door having been open. 
just prior to the fire, and of the existence of the waste in and about the bin, 
and baling press near the door at the point where the fire is said to hâve 
started." 

We see no objection to this statement. Undoubtedly, the jury, un- 
der the évidence, were required to consider whether the fire could hâve 
been caused by a spark emitted from a locomotive equipped with a 
proper spark arrester. In doing so, it seems entirely reasonable that 
they should consider the fact that this inflammable material of waste 
paper was stored near the open door in the side of the building, within 
a few feet of the tracks of the défendant company. Owing to such a 
condition, a fire might hâve been caused by a spark thus emitted, which, 
under other conditions, would hâve been impossible. The évidence 
certainly did not exclude the possibility of a fire under such circumstan- 
ces from sparks emitted from a properly equipped locomotive, and the 
court was clearly right in instructing the jury, by its gênerai charge, 
as to the measure of care and vigilance which the law imposes upon 
a railway company, and in saying that, if it has placed on its locomo- 
tives the most approved spark arresters, and keeps them in good re- 
pair, it cannot be held responsible for the émission of sparks which 
they cannot prevent. 

In what we hâve said, we hâve covered the principal points urged at 
the bar by counsel for the plaintiff in error. As to the other assign- 
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ments of error, we content ourselves with saying that they do not com- 
mend themselves to our judgment, and do not require spécifie discus- 
sion. 
The judgment of the court below is theref ore affirmed. 



CITÏ OF DETROIT et al. V. GUARANTY TRUST CO. OF NEW YORK. 

(Circuit Court of Appeals, Sixth Circuit March IT, 1909.) 

No. 1,851. 

Appeal and Ebbor (§ 324*) — Necessàby Parties— Summons and Severance— 
Equivalent Proceedings. 

It is essential to the maintenance of an appeal from an order granting 
a preliminary injunction that a party directly affected by such order 
should be made a party to the appeal, or detached by summons and sever- 
ance, or équivalent proceedings ; and it la not sufficient that the appeal was 
allowed in open court, unless the record shows that such party was in 
fact présent and had actual notice. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 1806- 
1809; Dec. Dig. § 324.*] 

Appeal from the Circuit Court of the United States for the Eastern 
District of Michigan. 

Otto Kirchner and P. J. M. Halley, for appellants. 
E. G. Stevenson and Brainard Tollés, for appellee. 

Before LURTON and SEVERENS, Circuit Judges, and COCH- 
RAN, District Judge. 

COCHRAN, District Judge. This is an appeal from an interlocu- 
tory order granting a preliminary injunction. The suit in the lower 
court, in which it was made, was brought by the appellee, Guaranty 
Trust Company of New York, against the appellants, city of Détroit, 
William B. Thompson, Timothy E. Tarsney, Patrick J. M. Halley, 
George T. Gaston, the Détroit Légal News Company, the Evening 
News Association, and the Détroit United Railway. At that time, 
William B. Thompson was mayor, Timothy E. Tarsney and Patrick J. 
M. Halley were, respectively, corporation and assistant corporation 
counsel, and George T. Gaston was city clerk, of the city of Détroit, 
and the Détroit Légal News Company and the Evening News Associa- 
tion were publishers of papers in which the ordinances of the city of 
Détroit were .offkially published. The other défendant to the suit, the 
Détroit United Railway, operated a Une of street railroad in that city 
The plaintiff therein, Guaranty Trust Company of New York, appellee 
hère, was trustée in a mortgage made by the Détroit United Railway 
on its line of railroad and other property to secure certain bonds is- 
sued by it. 

The suit was brought March 3, 1908, and the relief sought was an 
injunction to prevent the publication of an ordinance passed by the 
common council of that city on that date, it being the duty of the city 
clerk to cause same to be published in the officiai papers, the enforce- 
ment or the taking of any steps looking to the enforcement of the 

•For other cases see same topic &. % numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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provisions thereof, and, in the event of its publication, the commission 
by the railway of any act that might or could be construed as an ac- 
ceptant of the ordinance, and, in particular, the opération by it of cars 
over certain specified portions of its line, which by the terms of the 
ordinance amounted to an acceptance thereof. The right to this relief 
was based upon the claim that the ordinance, within the meaning of 
section 10, art. 1, of the Constitution of the United States, impaired 
the cpntract rights of the railway with the city covered by the mort- 
gage, and was beyond the powers of the common council. 

In previous litigation between the city of Détroit and the Détroit 
Citizens' Street Railway Company, predecessor in title of the Détroit 
United Railway, carried to the Suprême Court of the United States, 
it was held that by virtue of an ordinance, enacted November 14, 1879, 
that railway company had a contract with the city as to the fares it 
might charge for 30 years from that date, and that an ordinance 
adopted in 1899, attempting to reduce the fares thus fixed, was invalid 
as an impairment of the obligation of that contract. This was so held 
in the case of Détroit v. Détroit Citizens' Street Railway Company, 
184 U. S. 368, 22 Sup. Ct. 410, 46 L. Ed. 592. After this litigation 
had terminated, and the Détroit United Railway had acquired the 
rights of the Détroit Citizens' Street Railway Company, it was claimed 
on behalf of the city that certain comparatively small portions of its 
line, the same above referred to, were not covered by that contract, 
and that the right to operate over those portions thereof had expired. 

In this condition of things, the ordinance of Mardi 3, 1908, was 
enacted. This ordinance provided, amongst other things, that, if any 
street railway company in the city of Détroit should operate any street 
car on any street in the whole or any part of which its right to operate 
cars had expired, it should operate ail of its cars over the whole of 
the line or route of which that street was a part upon certain terms as 
to fares, making them cpnsiderably less than those fixed by the con- 
tract referred to, and that the opération of a single car by such com- 
pany on any street over that portion where its right to operate street 
cars had expired should constitute an acceptance by it of those terms. 
As the Détroit United Railway was the only company operating a 
street car line in the city, the ordinance applied to it, and to it alone. 
It was the publication and enforcement and the doing of any act that 
might or could be construed as an acceptance of this ordinance that 
was sought to be enjoined. 

A temporary restraining order was granted immediately upon the 
filing of the bill, and, after hearing on April 14, 1908, the preliminary 
injunction was granted. By it the défendants, except the Détroit 
United Railway, appellants hère, were restrained, pending the final 
hearing of the cause, from publishing or enforcing said ordinance, and 
the défendant Détroit United Railway from doing any act or thing 
that would directly or indirectly constitute an acceptance thereof. 

A motion has been made to dismiss the appeal, and, as we think it is 
well taken, there is no other question to be considered by us The 
ground of the motion is that the Détroit United Railway is not a party 
to the appeal, and since the granting of the preliminary injunction has 
not been detached from the litigation hère by summons and severance, 
108 F.— 39 
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oç.^ihatis équivalent thereto. There can foe no question that it is es- 
sential to the maintenance of.the appeal that either the railway should 
be a party thereto or should hâve been so detached. It will appear as 
we proceed that, ;in the absence of summons and severance, it could not 
hâve been detached, except by its. own act, or neglect, That it should 
be, hère or should hâve been so detached is because it has a direct in- 
terest in each part of the preliminary injunction, that part which re- 
strains the publication and enforcement pf the ordinance, as well as 
that part which restrains it from doing any act or thing that would 
constitute an acceptance of it, and in the disposition to;;be made there- 
of by this court. Concerning the necessity of such being the case with. 
a mortgagor, where there has been a decree of foreclosure and a con- 
firmation of a sale had thereunder, and an appeal has been taken there- 
from, Mr. Justice Brewer had this to say in the case of Davis v. Mer- 
cantile Trust Company, 152 U. S. 590, 14 Sup. Ct. 693, 38 L,. Ed. 563: 

"The setting aside of one sale and -the ordering of another may affect prej- 
udicially or beneficially his interests, and because of that he has a right to be 
heard upon the question of setting it aside." 

And, further: 

"It is not necessary ta any given case to détermine that his interests would 
or would not be promoted by the setting aside of the decree. It is enough that 
in that matter he has a direct interest, and because of this interest common 
justice requires that no change shall be madé in the terms of that decree, nor 
shall itbe set aside, withôut giving him a chance to be heard in its défense." 

The railway is not a party to the appeal. This is certain. It did, not 
jpin in the pétition for the allowance of the appeal,. or in any other 
way join in the appeal. The citation and bond given upon the allow- 
ance of ttie appeal ran to the plaintiff below, appellee hère, the Guar- 
anty Trust Company of New York, and to it alone. The sole possible 
question is as to whether, after the granting of the preliminary in- 
junction, it was detached from the litigation hère. It was not detached 
by summons and severance. Was it detached by their équivalent? 

Before answering this question, we would note what the Suprême 
Court has said is équivalent to summons and severance. In the case 
of Masterson y. Herndon,10 Wall. 416, 19 L,. Ed. 953, Mr. Justice 
Miller said: 

"We should hâve held appeal good if it had appeared in any way by the rec- 
ord that Maverick had been notifted in writing to appear, and that he had f ail- 
ed to appear, br, if appearing, had refused to join. But the mère allégation of 
his refusai in the pétition of appellants does not prove this. We think there 
should be a written notice and due service, or the record should show his ap- 
pearance and. refusai, and that the court on that ground granted an appeal 
to the party who prayed for it as to his own interest." 

In the case of Inglehart v. Stansbury, 151 U. S. 68, 14 Sup. Ct. 237, 
38 L. Ed. 76, Mr. Justice Gray said : 

"This could oitly be shown by a summons and severance, or by some équiv- 
alent proceeding such as a request to the other défendants and their refusai 
to join in the appeal, or at least a notice to them to appear and their failure 
to do so; and this must be évident upon the record of the cause appealed 
from in order to énable the party prevailing in that court to enforce his decree 
against those who do not wish to hâve it reviewed and to prevent him and 
the appellate court from being vexed by successive appeals in the same mat- 
ter." 
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In the case of Beardsley v. Arkansas & Louisiana Railway Com- 
pany, 158 U. S. 123, 15 Sup. Ct. 786, 39 E. Ed. 919, Mr. Chief Justice 
Fuller said: 

"This appeal was taken by John D. Beardsley alone, and there is notliing in 
the record to show that bis codefendants were applied to and refused to ap- 
peal, nor was any order entered by the court on notice granting a separate 
appeal to John D. Beardsley in respect of his own interest. The appeal can- 
not be sustained." 

And in the case of Winters v. United States, 207 U. S. 564, 28 Sup. 
Ct. 207, 52 L. Ed. 340, Mr. Justice McKenna said : 

"The rule which requires the parties to a judgment or decree to join in an 
appeal or writ of error, or be detaehed from the right by sonie proper proceed- 
ing or by their renunciatioh, is firmly established." 

According to this last statement, the équivalent of the proper pro- 
ceeding is what may be properly characterized as a "renunciation." 

Thèse quotations, we think, justify us in taking the position that, 
in order that one who has the right to appeal from a decree along with 
others may be detaehed from such right, it is essential, at least, that he 
should hâve had an actual opportunity to hâve availed himself thereof, 
and that fact must be shown by the record of the court rendering the 
decree, so that it may be said that his not being a party to the taking 
of the appeal is due to his own act in refusing to unité in its taking or 
his neglect in not doing so. In the case of Johnson v. Trust Company, 
104 Fed. 174, 43 C. C. A. 458, Judge Sanborn said : 

"This appeal was taken by and allowed to the appellant alone, in open court, 
in the présence of the parties, at the same time that the decree was rendered, 
and ail the parties to the suit hâve appeared by counsel in this court upon the 
appeal. Thèse facts constitute suffleient évidence that the défendants to this 
suit who did not join in it had notice of the appeal and declined to join, and, 
as ail the parties to the suit are now represented by counsel in this court, the 
motion to dismiss the appeal is denied." 

According to this it would seem that it is sufficient that the nonjoin- 
ing party was présent in court at the time the appeal was allowed. That 
the présence hère referred to is an actual and not a constructive prés- 
ence is évident from the statement of the case by Judge Sanborn, 
where it is said that the appeal was prayed and allowed "in open court 
and in the présence of ail the parties to the suit." If this is sufficient, 
and we will not say that it is not, such is the irreducible minimum of 
what may be the équivalent of summons and severance to detach one 
from his right of appeal. 

We are now prepared to answer the question as to whether the 
Détroit United Railway has been detaehed from the right to unité with 
the appellants in the taking of the appeal, assuming, for the sake of the 
argument, that it had such right. It is not claimed that the record 
shows that it had any actual notice that the appeal was to be taken, 
or that it refused or failed after such notice to unité in its taking. Nor 
is it claimed that it was actually présent at the time the appeal was 
taken, and in this way had an opportunity to unité in the appeal, and 
did not avail itself thereof. The sole thing relied on as effecting 's 
detachment is the fact that the record of the lower court shows that 
the pétition for the allowance of the appeal was filed and the allowance 
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made in open court, and that, therefore, it had constructive notice that 
the.appeal was allowed. ; 

' We hâve failed to find any décision of the Suprême Court, nor has 
a décision of any other court been furnished us, holding that such con- 
structive notice is sUffiçieht; and it would seem to be negatived that 
itwas by the language used in the above quotations from certain dé- 
cisions of the Suprême Court. Ail that is relied on by appellants is the 
holding that where such is the case — that is, where the appeal is prayed 
and ailowed in open, court— no, citation is required; the constructive 
notice which the other party has of the allowance of the appeal being 
sumçient notice to him of the pendency of the appeal. It is so held in 
the cases çited on behalf of appellants, to wit: Seymour v. Freer, 5 
Wall. 822, 18 L. Ed. 564; Sage v. Central Railway Company, 96 U. 
S. 712, 24 L. Ed. 641 ; First National Bank v. Omaha, 36 U. S. 737, 
24 E. Ed. 881; Chicago Railroad v. Blair, 100 U. S. 661, 25 L. Ed. 
,587; Dodge v. Knowles, 114 U. S. 430, 5 Sup. Ct. 1197, 29 L. Ed. 
144; Hewitt v. Filbert, 116 U. S. 142, 6 Sup. Ct. 319, 29 L. Ed. 581. 

Thèse cases are limited, however, to the necessity of a citation, and 
no case has been cited, nor hâve we been able to find any, where this 
doctrine has been applied to the matter of detaching a party from his 
right of appeal. Indeed, it is not to be expected that it would be. The 
regular procédure of summons and severance involves actual notice, 
and for any other course to be its équivalent it must also involve such 
notice. 

But it may be said that the interest of the railway was not against 
the order granting the preliminary injunction, but in having it stand, 
and that, therefore, it had no right to appeal therefrom, or to unité 
with appellants in the appeal they took, and there was nothing from 
which it could be detached. We do not find it necessary to consider 
and détermine this position. Ail that follows from it, if it be correct, 
is that the railway should hâve been made a respondent to the appeal. 
However it may hâve been, had not the citation and bond run to the 
appellee, Guaranty Trust Company, alone, as they do, there is no pos- 
sible room for the appellants to claim that the railway is hère as a 
respondent to the.appeal. Appellants hâve ignored the railway en- 
tirely. They hâve treated it as if it had no interest in the order ap- 
pealed from. It has not appeared hère, and it is by no act or neglect 
on its part that it is not hère. 

The motion to dismiss is sustained. 



In re SWEENEY. 

(Circuit Court of Appeals, Sixth Circuit. March 22, 1909.) 

No. 1,859. 

L Bankruptct (§ 223*)— Eefehees — Compensation. 

A bankruptcy proceeding may be referred to the référée by a spécial or- 
der, or to him as référée on spécial issues, his power depending on the order 
of référence ; but there is no authority for converting a référée in bank- 
ruptcy into a spécial master, nor for allowing him compensation as such 

♦For other cases see same topie & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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trader Bankr. Amend. Act Feb. 5, 1903, c 487, 5 18, 32 Stat. 800 (U. S. 
Oomp. St. Supp. 1907, p. 1033), declaring that neither the référée nor the 
trustée shall in any form or guise receive, nor shall the court allow them, 
any other or further compensation for their services than that expressly 
authorized by the act 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dig. §5 888-894; 
Dec. Dig. § 223.*] 

2. Bankeuptct (§ 467*)— Referee's Findings— Appboval bt Court— Review. 

Where a referee's report and finding in bankruptcy, involving déduction 
and inferences from conceded facts and from correspondence and évidence, 
had 'been concurred in by the trial court, a contrary conclusion would not 
be arrived at on appeal unless it plainly appeared that the finding or con- 
clusion was based on some error of law or plain mistake of fact. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. § 929 ; Dec. Dig. 
S 467.*] 

8. Bankbuptcy (§ 140*)— Sales— Rescission— Right ro Retake Pbopebty— 
Evidence. 

Evidence held to sustaln flndings that sellers of merchandise to the 
bankrupt did not give.full crédit to a financial statement submitted by 
the bankrupt before delivery of the goods, but that the sellers delivened 
the goods with knowledge that the bankrupt was unreliable and in failing 
circumstances, and were therefore not entitled to rescind the sale after 
bankruptcy had intervened and recover the property as fraudulently pro- 
cured. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. i 219 ; Dec. Die. 
( 140.*] 

Appeal from the District Court of the United States for the Middle 
District of Tennessee. 

Grafton Green, for appellant 
Charles C. Trabue, for appellee. 

Before LURTON and SEVERENS, Circuit Judges, and KNAP- 
PEN, District Judge. 

LURTON, Circuit Judge. On December 13, 1907, E. E. Sweeney 
became voluntarily a bankrupt, and in due course Chas. C. Trabue was 
selected as trustée. There came into the possession of the trustée a 
stock of vehicles, including buggies, surreys, etc. Many of thèse ve- 
hicles had been purchased by the bankrupt, who was a dealer in such 
articles, carrying on business at Nashville, from a copartnership en- 
gaged in the manufacture and sale of vehicles at Cincinnati, doing 
business under the name and style of Ratterman & Luth. This copart- 
nership filed an intervening pétition in the bankruptcy proceeding for 
the purpose of reclaiming such of the vehicles in the hands of the trus- 
tée as had been sold by them to the bankrupt. The ground for rescind- 
ing the contract of sale was that the sale had been made upon a crédit 
in conséquence of fraudulent représentations made by Sweeney as to 
his solvency. The trustée answered and denied the right of réclama- 
tion. Thereupon the court referred the issues to the référée "to hear 
proof and report upon the matters in controversy." Upon a stipulation 
as to facts and certain exhibits, including the sworn statement of the 
bankrupt as to his financial status and certain correspondence, there 
was a report filed by A. L. Childress, styling himself "spécial master," 

•For other cases sm lama toplc & i numeeb In Dec. & Am. Digs. 1307 to date, & Rep'r Indexes 
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denying the right bï rescission. To this exceptions wêre filed. Thèse 
were overruled, and the findings of the "spécial master" sustained, and 
the pétition of the intervener dismissed. From this they hâve ap- 
pealed. 

The issues presented by the intervention were properly referred by 
the court to the référée for the purpose of hearing évidence and mak- 
ing a report. The référée was Mr. A. L. Childress, who afterwards 
filed a report as spécial master. This was doubtless an inadvertence. 
There is no authority for converting the référée into a spécial master. 
The bankruptcy proceeding may be referred to the référée by a gên- 
erai order, or to him as référée upon spécial issues, his power depend- 
ing upon the order of référence. Loveland on Bankruptcy, § 29 (3d 
Ed.) ; section 22, Bankr. Act 1898 (Act July 1, 1898, c. 541, 30 Stat. 
552 [U. S. Comp. St. 1901, p. 3431]). For the most part the duties of 
a référée are those of a spécial master, and we know of no authority 
for the appointaient of a spécial master to do the propèr business of 
the référée. Nor do we know of any power to allow a référée the com- 
pensation of a spécial master. The fées and compensation of that offi- 
cer were enlarged by the amendments of the act passed February 5, 
1903. Section 40 (U. S. Comp. St. 1901, p. 3436) amended by Act 
Feb. 5, 1903, c. 487, § 9, 32 Stat. 799 (U. S. Comp. St. Supp. 1907, 
p. 1029). By section 72, added by that amendatory act, it is provided : 

"Neither the référée nor the trustée shall in any form or guise receive, nor 
shall the court allow them, any other or further compensation for their serv- 
ices than that expressly authorized and prescrlbed in this act." U. S. Comp. 
St. Supp. 1907, p. 1033. 

In re Mammoth Pine Lumber Company (D. C.) 116 Fed. 731, com- 
pensation for investigating and reporting upon liens claimed by the 
interveners was disallowed. So, also, In re Barker (D. C.) 111 Fed. 
501. Both of thèse cases were before the very stringent provisions 
limiting their compensation in the act of 1903, set out above. But the 
parties, as well as the court below, treated this report as the proper 
report of the référée, under the very correct order making the référ- 
ence to the référée as such, and we shall do the same. 

Corning now to the merits. From a stipulation of facts it appeàrs 
that the bankrupt had for some years prior to the transactions hère 
involved beén a customer of the petitioners. Between November 26, 
1906, and April 9, 1907, he made four orders aggregating $3,607.12. 
The shipments under thèse orders were made as follows : 

February 9, 1907 $1,134 20 

March 5, 1907 1,295 33 

March 13, 1907 124 85 

May 24, 1901- 1,052 74 

$3,607 12 

The vehicles sought to be reclaimed are parts of each of the four 
shipments. For thèse orders notes were executed so as to divide each 
order into several notes maturing at varying dates. Five of thèse notes 
maturing between May 5, 1907, and July 5, 1907, aggregating $1,- 
247.15, were paid at maturity. A sixth note, maturing July 20, 1907, 
was paicl partly ir. nioney and partly by two small renewal notes, which 
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were paid at maturity. Another note was renewed and paid. The oth- 
er notes were renewed, and small payments made from time to time. 
On December 13, 1907, petitioners held six renewal notes aggregating 
$1,370.79, on which date Sweeney filed his pétition in bankruptcy. 
From the évidence it appears that Ratterman & Luth were not satis- 
fied of the solvency of Sweeney and held up his orders for considéra- 
tion. They had therefore received reports from sources not disclosed 
to the efrect that Sweeney's financial condition was unsatisfactory. 
They then sent an agent. to Nashville for the purpose of investigation. 
Brewer, the agent, reported by letter of January 11, 1907, that he had 
seen Sweeney and told him of the bad reports. That Sweeney had 
said, "Some one has been lying on me, as I am now nearer out of debt 
than since I went into business." That he said his total indebtedness 
was about $6,000, and that he had on hand a $12,"000 stock. Brewer 
then added significantly : 

"By to-morrow morning you will get a complète statement from Mr. Swee- 
ney and his financial standing and just now much lie owes ; so from the way 
he is fixing up his repository and painting he does not expect to break this 
year, anyway, so now it is ail left for you to décide after you hear from Mr. 
Sweeney." 

Under date of January 18, 1907, Sweeney wrote Ratterman & Luth, 
inclosing financial statement and complaining of his delay in shipping 
goods ordered. From that statement it appeared that his resources 
aggregated $20,319.01 and his liabilities $8,165.55. This being satis- 
factory, his orders were filled. It was stipulated that in fact Sweeney 
was insolvent then and throughout the year 1907, and that his liabili- 
ties were then between $15,000 and $20,000, instead of $8,000, as stat- 
ed. The assets which came into the hands of his trustée, including 
those sought to be reclaimed by petitioner and the Courtland Company, 
another manufacturer, aggregated in value about $8,000, while the 
debts scheduled amount to $22,000. 

Sweeney's statement bore date of December 28, 1906. That it ex- 
aggerated resources and suppressed the truth as to his liabilities must 
be conceded. That he was desperately insolvent when he made it, and 
throughout the year 1907, is évident. The référée, upon the stipula- 
tions as to facts and upon the exhibits, which included a large number 
of letters which passed between Sweeney and petitioners and between 
petitioners and their représentative, Brewer, was of opinion, in sub- 
stance, that the irrterveners had lost, by their delay after discovering 
the unreliability of Sweeney, any right which they originally might 
hâve had to rescind. 

This conclusion involved déductions and inferences from conceded 
facts and from the correspondence in évidence, which tended to show 
the falsity of the bankrupt's financial report and his gênerai unreliabil- 
ity. This report and finding was concurred in by the court below. To 
justify us in a contrary conclusion, it should plainly appear that the 
finding or conclusion was based upon some error of law or plain mis- 
take of fact. Conceding, as we may, that the falsity of Sweeney's fi- 
nancial statement made a prima facie case for rescission, we are, never- 
theless, of opinion that there is no sufficient ground for reversing the 
action of the court below. The reasons which incline us to this resuit 
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may be shortly stated, though for the most part they appear in or are 
suggested by the report of the référée. 

(1) It is not likely that the interveners gave full crédit to the finan- 
cial statement of Sweeney. They had before that, from sources which 
they do not disclose, bad reports about him. 

(2) Brewer's letter reporting upon Sweeney to a certain extent dis- 
counts the bankrupt's financial statement. He reports him as claim- 
ing his indebtedness to be about $6,000 and his stock on hand as worth 
$12,000. The statement received the next day after this confidential 
report represented his liabilities as $8,000, and that an invoice of stock 
showed about $15,000. Which was true? There was a différence of 
25 per cent. Business men must hâve taken notice of such a discrep- 
ancy. Again, this report flippantly observes "that from the painting 
and fixing up" of Sweeney's repository "he does not expect to break 
this year, anyway." This carries with it the idea that there is a 
chance that the "fate" of one about whom they had had bad reports 
might be or was likely to be postponed for the year. 

(3) Almost at once after getting thèse goods Sweeney began to 
ask for extensions of crédit, and to make partial payments by means of 
a System of kiting, aided by petitioners. Thus several times he made 
payments by means of his own check, and then drew against the ap- 
pellants to put himself in funds to meet his own check. So importu- 
nate did Sweeney become in his requests for extensions, and so unre- 
liable about his assurances that he would promptly meet rené wal s of 
paper or paper not yet due if a renewal of past due paper was granted, 
that in September, 1907, Ratterman & L,uth had another investigation 
made, with the resuit that his standing and responsibility was reported 
as "Got to be very bad." This report seems to hâve been sent on a 
printed form entitled "Salesman's Investigating Report," and is dated 
September 5, 1907. It is unsigned. Neither Brewer, who made the 
report of January 14th, nor the salesman who made that of September 
5th, were examined as to the sources of their information or the ex- 
tent of their investigation. After this information a number of renew- 
als were allowed and some small payments received. 

From ail the facts we hâve a strong disposition to accept the con- 
clusion of the référée and the court below that the appellants had, cer- 
tainly after the report of September 5th, knowledge of the unreliable 
character of Sweeney's promises and statements, aîid ample évidence 
for discrediting his original financial statement and for deeming him 
then in a failing condition. They were at least put on notice. If they 
had wished more knowledge of his real assets and resources, they 
should hâve made a deeper investigation. That Sweeney had little 
hope of extricating himself is évident from the fact that once before 
September 5th and once afterwards he insisted upon shipping back 
some of the unsold vehicles. This they refused, doubtless relying upon 
the chance to do better by other means. When bankruptcy came, they 
knew no more than upon September 5th. Having knowledge of facts 
which strongly tended to show the falsity of the financial statement up- 
on which they say they were induced to give crédit, they were bound 
to elect whether they would stand in their original attitude of vendees 
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and endeavor to collect the purchase price as creditors, or at once dis- 
affirm the sale and reclaim the goods. They had no right to speculate 
by taking the chance of collecting their money after knowledge of évi- 
dence which tended to show that they had been deceived. Instead of 
at once disaffirming the sales, they proceeded to exact performance 
of the agreement for payment, and made renewals even after their pri- 
vate investigation of September 5th had made them aware of a con- 
dition incompatible with the truth of the statement of December 28, 
1906. In Simon v. Goodyear Rubber Shoe Company, 105 Fed. 573, 
581, 44 C. C. A. 612, 620, 52 h- R. A. 745, we said that: 

"Full knowledge of a fraud does not mean that the party defrauded shall 
hâve knowledge of ail of the évidence tending to prove the fraud. If he hâve 
knowledge of the material facts which go to make up the case of deceit as 
practiced upon him, It is eufflcient to make him elect whether he wïll go on 
with the contract, or stop short and sue for the loss he has already suffered." 

This applies peculiarly to cases of mercantile sales where the mis- 
representation has been as to the solvency of the buyer. The whole 
course of dealing between Sweeney and Ratterman & Luth after thèse 
sales had been made and the debts began to mature was pregnant with 
évidence of falsity of the représentations upon which crédit was ob- 
tained. 

The judgment dismissing the intervening pétition must be affirmed. 



WESTHTJS et al. t. UNION TRUST CO. OF ST. LOUIS. 

(Circuit Court of Appeals, Bighth Circuit March 1, 1909.) 

No. 2,654. 

Ooubts (§§ 90, 91*) — PnEvious Décisions as Cohtboixing ob as Peecedentb — 
Affirmance by Divtded Appeixate CoT""r. 

A judgment of affirmance by an equally divided appellate court con- 
clusively seltles the rights of the parties in the particuiar litigauon, but 
does not establish a précèdent in the court which renders it, and does not 
control lnferior tribunals In other cases. 

[Ed. Note. — For other cases, see Courts, Cent Dig. §§ 314, 325 ; Dec. Dig. 
«§ 90, 91.*] 

In Error to the Circuit Court of the United States for the Eastern 

District of Missouri. 

On pétition for rehearing. 

For former opinion, see 164 Fed. 795. 

Before HOOK and ADAMS, Circuit Judges, and CARLAND, Dis- 
trict Judge. 

PER CURIAM. It is now urged that we are bound by the judg- 
ments of the Suprême Court in Eidman v. Tilghman, 203 U. S. 580, 
27 Sup. Ct. 779, 51 L. Ed. 326, and the other cases like it. In other 
words, it is claimed that, when an affirmance of a judgment results 
from an equal division of the Justices of the Suprême Court who par- 
ticipate in the hearing, it not only conclusively settles the particular 

•For other cases see same topic & § numbee in Bec. & Axa. Digs. 1907 ta date, fc Rep'r Indexes 
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case as between the parties and their privies, but also establishes a 
principle of law to be followed by inferior courts in subséquent cases. 
That seems to be the rule in England. In Regina v. Millis, 10 Cl. 
& Fin. 534, 8 Jur. 717, an indictment for bigamy involved the validity 
of a marriage without the présence of a person in holy orders. A jury 
at the assizes found a spécial verdict setting forth the facts, and the 
cause was then removed by certiorari to the Court of Queen's Bench 
in Ireland. The Justices of that court were divided in opinion, but to 
obtain a review in the House of Lords one of them withdrew, and the 
accused was thereupon acquitted. In the House of Lords the question 
put, according to the custom, was whether the. judgment complained 
of should be reversed, and it appeared the votes were equal. "Where- 
by, according to the ancient rule in law, 'Semper praesumitur pro ne- 
gante,' it was determined in the négative. Therefore the judgment of 
the court below was affirmed and the record remitted." Shortly after- 
wards Regina v. Millis was recognized in the Court of Exchequer as 
binding authority for the doctrine that a valid marriage can be con- 
tracted only in the présence of a clergyman in holy orders. Cather- 
wood v. Caslon, 13 M. & W. 261. Later the House of Lords had occa- 
sion again to consider the question, and also whether the only clergy- 
man présent, being the bridegroom, could perform the ceremony. The 
former décision in Regina v. Millis, so far as it went, was recognized 
as establishing a principle binding not only upon ail inferior tribunals, 
but upon the House of Lords itself, and it was said that to change it 
the house woûld be arrogating to itself the right of altering the law 
and legislating by its own separate authority. Beamish v. Beamish, 9 
H. L. Cas. 274. 

In London Tramways Co. v. London County Council, 67 L- J- 55!), 
561, Beamish v. Beamish was àgain approved in the House of Lords. 
The Lord Chancellor, in answering what he termed a very ingenious 
argument of counsel that the prior décision might hâve proceeded up- 
on an omission to notice an act of Parliament, or the court might hâve 
acted upon an act of Parliament afterwards found to hâve been repeal- 
ed, said that would be a case of a mistake of fact, and that the case 
subsequently arising would not be embarrassed by the mistake of fact 
in the prior one. That answer could not be made in this country. 

It is an interesting coïncidence that the same question, whether there 
could be a valid marriage contract per verba de prsesenti, arose in the 
Suprême Court of the United States about the same time Regina v. 
Millis was decided in England, and the Justices of that court were also 
equally divided in opinion. The judgment of the Circuit Court was 
reversed because of the erroneous exclusion of évidence, but it was 
said that because of the division no opinion could be given upon the 
other question above mentiqned. The weight of opinion in this coun- 
try is that a judgment of affirmance by a divided appellate court con- 
clusively settles the rjghts of the parties in the particular litigation, 
but does not establisb a précèdent in the court which renders it, and 
does not control inferior tribunals in other cases. 

In Etting v. United States Bank, 11 Wheat. 59, 78, 6 L- Ed. 419, 
Chief Justice Marshall, speaking for the court, said : 
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"In the very elaborate arguments which hâve been made at the bar, several 
cases hâve been cited which hâve been attentively considered. No attempt will 
be made to analyze them, or to décide on their application to the case before 
us, because the judges are divided respecting it. Gonsequently the principles 
of law which hâve been argued cannot be settled ; but the judgment is affirmed, 
the court being divided in opinion upon it." 

In Durant v. Essex Company, 7 Wall. 107, 19 L. Ed. 154, it is said 
that the resuit of a divided court is due to the fact that it is the appel- 
lant or plaintiff in error who is the moving party, and that it is affirma- 
tive action which he seeks. The question presented is whether the 
judgment or decree shall be reversed, and if the judges are divided no 
order can be made, and the action of the court below must remain in 
force. It was also said that the settled practice in such a case was to 
enter a judgment of affirmance, but that it was only the most con- 
venient mode of expressing the fact that the cause was finally disposed 
of in conformity with the action of the court below, and that. that court 
could proceed to enforce its judgment. "The légal effect would be the 
same if the appeal or writ of error were dismissed." In referring to 
the statement, which always accompanies such a judgment, that it is 
rendered by a divided court, Mr. Justice Field said : 

"It serves to explain the absence of any opinion in the cause, and prevents 
the décision from becoming an authority for other cases of like character." 

Hanifen v. Armitage (C. C.) 117 Fed. 845, arose in the Eastern dis- 
trict of Pennsylvania, and involved the validity of a patent which had 
been previously sustained by the Court of Appeals of the Third Cir- 
cuit, of which Pennsylvania is a part. The same patent had been de- 
clared invalid by the Court of Appeals of the Second Circuit. The lat- 
ter case was removed to the Suprême Court by certiorari, but, that 
court being divided in opinion, the resuit was an affirmance of the dé- 
cision that the patent was invalid. Judge Archbald, sitting in the Cir- 
cuit Court for the Eastern district of Pennsylvania, who was conf ront- 
ed by this décision, said : 

"Such an affirmation establishes no précèdent or principle. and, so far as 
this court is concerned, the décision of the Court of Appeals of this circuit 
sustaining the patent therefore remains." 

In Bridge v. Johnson, 5 Wend. (N. Y.) 342, 372, it was said: 

"But such a formai affirmance, although it leaves the law of the Suprême 
Court undisturbed, cannot be considered as settling the law in this court, ex- 
cept so far as relates to the particular cause in which the décision is made. 
The maxim stare decisis et non quieta movere cannot be applicable to such 
a case, where the question never has in fact been decided by this court." 

In Morse v. Goold, 11 N. Y. 282, 285, 62 Am. Dec. 103, the court, 
in referring to a prior judgment in another case involving the same 
question, said : 

"Although the judgment of the Suprême Court * * * was affirmed by 
this court, yet, as- the judges were equally divided in opinion, the détermina- 
tion cannot be regarded as a précèdent, but the question must be regarded as 
entirely open." 

In McFarland v. Railway Officiais, 5 Wyo. 126, 147, 38 Pac. 677, 27 
L. R. A. 48, 63 Am. St. Rep. 29, it was said: 
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"The effect of such an afflrmance has long been settled by thé Suprême Court 
of the United States. In such case the court hands down no opinion, and the 
décision is not to be considered as settling any princlple. Benton v. Woolsey, 
12 Pet. 27, 9 L. Ed. 987 ; Etting v. Bank, 11 Wheat. 59, 6 L. Ed. 419. This 
court cannot be expected to give to such afflruiance by the Suprême Court of 
the United States greater weight as authority than that court gives it, nnd 
that court has not yet given an opinion upon the limitation clause of the 
policy." 

In Bank v. Brownell, 9 R. I. 168, 175, 11 Am. Rep. 231, the case of 
Etting v. Bank was referred to as not having decided the question of 
law involved. 

In addition to the cases in England, counsel for petitioner refer to 
some in this country which will be noticed. 

In Lessieur v. Price, 12 How. 59, 13 L. Ed. 893, ail that was held 
was that, where the highest court of a state affirmed the judgment of 
an inferior state court by an equal division of the judges, the judg- 
ment of afflrmance is considered when the case is brought to the Su- 
prême Court as an affirmance of the rulings of the trial court, for, as 
was said — > 

"to hold otherwise would be declaring that nothing had been decided in the 
state court of last resort, and thereby a second writ of error to this court 
would be defeated." 

State Tax Law Cases, 54 Mich. 350, 417, 445, 20 N. W. 493. The 
constitutionality of a tax law of Michigan had been upheld by a divid- 
ed Suprême Court of the state. Afterwards cases involving the same 
question were brought in the local courts of two counties, in one of 
which the trial court sustained the law, and in the other the law was 
held unconstitutional notwithstanding the prior affirmance in the Su- 
prême Court. Both cases came before the Suprême Court of Michigan, 
and, the judges again dividing equally, both judgments were affirmed. 
The référence of counsel is to the opinion of Chief Justice Cooley, 
whose view, which did not prevail, was that the first affirmance estab- 
lished a précèdent for the guidance of inferior courts, and for the Su- 
prême Court itself until duly overruled. 

City of Florence v. Berry, 62 S. C. 469, 40 S. E. 871, was control- 
led by a constitutional provision providing for an affirmance upon an 
equal division of the judges, in connection with an attempt in the con- 
stitutional convention to limit the effect of the judgment to the par- 
ticular case thus determined. The court, after observing that the pro- 
posed amendment was not adopted, said that the attention of the fram- 
ers of the Constitution was specially directed to the very point under 
considération, and that fact should be regarded in construing the in- 
tent of the provision. 

Birckhead v. Brown, 5 Sandf. (N. Y.) 134, was decided by a court 
of inferior jurisdiction, and is not in harmony with the other cases 
from that state. 

The other matters relied on hâve already been considered. 

The pétition for rehearing is denied. 
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NEWCOMEB & LEWIS v. SCRIVEN CO. 
(Circuit Court of Àppeals, Sixth Circuit. February 23, 1909.) 

No. 1,847. 

1. Teade-Mabks and Trade-Names (§ 17*) — Maeks— Subjects oï Ownebsbxp 

— COLOE. 

Color, exeept in connection with sonie defmite arbitrary design, such as 
when impressed upon a circle, star, cross, or other figure, or employed in 
defimte association with some characteristics which serve to distinguish 
the article as made or sold by a particular person, is not the subject of 
mouopoly as a trade-mark. 

['Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent 
Dig. § 20; Dec. Dig. § 17.*] 

2. Trade-Marks and Tbade-Names (§ 3*) — Origin and Adoption of Mark. 

The right to an exclusive trade-mark can only be acquired by its adoption 
for the very purpose of pointing to the origin or ownership of the article 
to which it is attached, and it must be designed to indicate the manufac- 
turer» or sellers, and to distinguish the article from like things made 
or sold by others. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 5; Dec. Dig. §3.*] 

S. Teade-Maeks and Trade-Names (§ 17*) — Marks Subject or Ownee- 
ship— COLOR. 

Complainant held to hâve no trade-mark right in the yellow or buft 
color of a strip inserted along the seams of men's drawers, which is the 
natural color of Bgyptian yarn, originally used in making the elastic seam 
of drawers made under a patent which has expired. 

[Ed. Note.— For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 20; Dec. Dig. § 17.*] 

4. Trade-Marks and Trade-Names (§ 3*) — Marks or Names Subjects op 

Ownership— Descriptive Wobds. 

The words "Elastic Seam," used to dénote men's drawers having a 
knitted strip inserted along the seams, are descriptive, and not subject 
to monopoly as a trade-mark. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cenc. 
Dig. § 6; Dec. Dig. § 3.* 

Arbitrary, descriptive, or fictitious character of trade-marks and trade- 
nanies, see note to Searle & Hereth Co. v. Warner, 50 C. C. A. 323.] 

5. Trade-Marks and Trade-Names (§ 93*) — Unfair Compétition'— Evidence 

to Establish. 

Evidence held insuffîcient to establish unfair compétition by intentlonal- 
ly representing goods made by others as those of complainant, or by 
actually deceiving any purchaser. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Dec. 
Dig. § 93.*] 

Appeal from the Circuit Court of the United States for the Eastern 
District of Tennessee. 

This is a bill to enjoin infrlngement of complainant's trp.de-mark and trade- 
name in the manufacture and sale of men's drawers, and to restrain an al- 
leged unfair compétition in the sale of men's drawers, not made or sold by 
complainant, as and for drawers made and sold by complainant. The com- 
plainant is a corporation organized under the laws of West Virginia, but car- 
rying on business in the city of New York. The défendants are copartners, 
carrying on business at Knoxville, Tenu. 

•For other cases see same topic & § kumbbk in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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The Mil avers that the complainant has since 1891 been engagea In the 
business of making and selling men's drawers, and "that for the purpose of 
more clearly distinguishing the goods of its manufacture from those of othei 
manufacturera, It applied to the men's drawers made by it certain peculiar 
and distinguishing features, to wit a buff or yellbw eolored strip down each 
Bide and the back thereof, said buff or yellowish eolored strip extending down 
from the waistband to the ankles, being soconspicuous as to readily distinguish 
such drawers from others sold by competitors in the market ; the remainder 
of said garment being of a color contrasting with that of said strip and 
usually white. « * * The use of the said buff or yellowish strip was par- 
tlcularly, arbitrarily, and solely for the purpose of identifying your orator's 
product. * * * That complainant also applied to the said drawers and the 
boxes in which they were sold and in the advertisements of said drawers the 
fùrther distinctive and distinguishing marks, appellations and symbols, to 
wit, the words 'Elastic Seam,' or 'Scriven's Elastic Seam.' * * * That the 
said buff or yellowish eolored strips and the said words 'Elastic Seam' and 
'Scriven's Elastic Seam,' as applied to men's drawers, and' used therewith, 
came to be recognized by dealers therein and the public generally as indi- 
cating and distinguishing the goods of the manufacture of your orator, which 
were known, as 'Scriven's Drawers,' and that dealers and consuiners relied 
upon the said buff or yellowish eolored strips and upon the said words 
'Elastic Seam,' or 'Scriven's Elastic Seam,' as indications that the goods 
weré of the manufacture of your orator." It is then chargea that the de- 
fendants are engaged in selling "men's drawers not made by or for your ora- 
tor, which hâve been made in fraudulent imitation of your orator's said prod- 
uct ; * * * that is to say, the said défendants hâve made or caused to 
be made or procured, ' and caused to 1 be offered for sale and sold, men's drawers 
having the body portion thereof white and down the sides and back a bnff or 
yellowish strip of substantially the same length, width, and color of strip as 
the buff or yellowish eolored strips made use of by your orator. and hâve 
;advertised and sold, or caused to be advertised and sold, said imitation 
drawers as Scriven's Elastic Seam Drawers, * * * " and "hâve caused 
those to whom they sell the said drawers to believe that the said articles 
are Scriven's drawers, made by your orator, deceiving the public and securing 
to the said défendants the profits. * * * " 

The answer puts in issue ail the material facts upon which the complainant 
seeks relief. It asserts that the complainant originally made and sold the 
elastic seam drawers, deseribed in thé bill and the suhtect of this controversy, 
"nder a patent, being No. 243,498, issued January 28, 1881, to one C. A. Brown, 
i.»r certain improvements in undergarments, which said patent has long ex- 
pired. They admit that they deal in men's drawers. and that they buy and 
sell the drawers made by the complainant, as the Scriven's elastic drawers, 
at 75 cents per pair ; that they also buy from jobbers a style of drawers hav- 
ing the elastic seam feature of. the Brown patent and in a gênerai way re- 
sembling the garment made and sold by the Scriven Company, but deny that 
they represerit or sell them as or for garments made or sold by the com- 
plainant, but as drawers like the Scriven drawers in style and quality, ask- 
ing for the same only 24 cents per garment, and that customers are enabled 
and 6ffered a choice, without déception. The answer dénies that the Scriven 
Company ever adopted the said "buff or yellowish" strip for the purpose of 
indicating thé'Origm, or that they adopted the color as a mark of origin ; 
but, in fact, the color of the strip is the natnral color of the unbleached cot- 
ton used in the fabric composing the strip. They deny that the term " 'Elastic 
Seam' was adopted as a term tô indicate origin. but was adopted and used as 
words descriptive of the character and style of the drawers so marked and 
advertised." 

tîpon the pleadings and évidence there was a decree in accordance with the 
prayer of the bill. 

L,. M. G. Baker, forappellants. 
G. W. Case, Jr., for appellee. 

Before LURTON and SEVERENS, Circuit Judges, and KNAP- 
PEN, District Judge. 
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LURTON, Circuit Judge (after stating the facts as above). The 
■characteristic feature of the men's drawers hère in question is that a 
strip or seam of an elastic fabric is inserted down the sides and back. 
This is the feature covered by a patent to C. A. Brown, which expired 
in 1898. We insert below Figure 3 from that patent : 

The spécifications of that patent say 
that the parts marked "A" are made of 
woven fabric, while the parts marked 
"B" are made of knitted fabric. The 
knitted fabric may be either sewed to 
"or inserted within the garment, or 
may be loosely woven or worked in the 
formation of the drawers material." 
The first claim of the patent was for 
the combination in undergarments of 
the woven body fabric, A, and the 
"knitted insertions, B, when construct- 
ed and arranged substantially as de- 
scribed. Down to 1898 only the Scriv- 
en Company, as assignées of this pat- 
ent, could make men's drawers having 
.such an elastic strip or seam down the 
sides or back. Since that time the mo- 
nopoly has ceased, and the public are 
at liberty to use the method of the pat- 
ent. Neither the color nor the material 
of this elastic seam was an élément of 
.the patent, nor does it appear from any 
compétent évidence that this inserted 
strip or elastic fabric has always been 
of the same shade or color. There is 
évidence that for many years that strip 
has been made from the yarn of Egyp- 
tian cotton, and that the so-called "bufï or yellowish" color is the un- 
dyed, natural color of the grade of unbleached cotton from which the 
fabric is made. The averment of the bill that the makers of thèse elas- 
tic seam drawers adopted the use of said bufï or yellowish colored strip 
""particularly, arbitrarily, and solely for the purpose of identifying your 
orator's product" is not borne out by the évidence. There is some 
hearsay and some opinion évidence which tends to show this, but no 
sumcient évidence of any such distinct purpose or object. The long 
elastic Egyptian fiber was suitable for the elastic strip, but that the 
-color of the commercial variety of such cotton was the cause of its 
adoption is not established. 

Color, except in connection with some definite, arbitrary design, such 
as when impressed upon a circle, star, cross, or other figure, or employ- 
ed in definite association with some characteristics which serve to dis- 
tinguish the article as made or sold by a particular person, is not the 
rsubject of monopoly as a trade-mark. Diamond Match Company v. 
.Saginaw Match Company, 142 Fed. 727, 74 C. C. A. 59; Regensburg' 
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v. Portuondo Cigar Mfg. Company, 142 Fed. 160, 73 C. C. A. 378; 
Leschen Sons' Rope Company v. Broderick & Bascom Rope Company, 
201 Û. S. 166, 26 Sup. Ct. 425, 50 L,. Ed. 710. In a very clear and sat- 
isfactory opinion by Judge Morris, of the Maryland district, this con- 
clusion was reached about this very contention. Scriven Company v. 
Morris (C. C.) 154 Fed. 914. The color of this seam or strip is not 
artificial, but the natural color of the material used in making the fab- 
ric. Neither was it impressed upon any particular design which in it- 
self was the subject of appropriation as a trade-mark. The patentable 
feature of the men's drawers of the Brown patent was the insertion of 
a strip of elastic fabric between the seams of the garment. When the 
patent expired it was open to ail the world to insert just such a seam. 
Singer Mfg. Company v. June Mfg. Company, 163 U. S. 185, 16 Sup. 
Ct. 1002, 41 L. Ed. 118. 

The right to an exclusive trade-mark can only be acquired by its 
adoption for the very purpose of pointing to the origin or ownership 
of the article to which it is attached, and must be designed to indicate 
the manufacturers or sellers, and to distinguish the article from like 
things made or sold by others. This elastic seam, having the natural 
color of the cotton yarn frôm which the fabric was made, was inserted 
in men's drawers made by the Scriven Company, because such an in- 
serted pièce constituted a structural différence constituting the inven- 
tion cover'ed by the monppoly of the patent. As assignées of the pat- 
ent, no oiie; else could insert such an elastic seam without infringement. 
But when,;the patent expired the public was free to use it. To give 
that inserted strip, with or without its inartificial color, the effect of 
a trade-mark thereafter would be, in effect, to extend the monopoly of 
the patent. That others may make and sell drawers constructed ac- 
cording to the design of the patent is not denied; the contention being 
that the elastic seam shall not be of the color used by Scriven. But, as 
that color is not an artificial color, Scriven has no monopoly. The col- 
or of the strip in the drawers sold by the défendants has not been ar- 
tificially produced, but is shown to be the natural color of undyed and 
unbleached cotton yarn from which the strip is made. We may there- 
fore dismiss the claim that, the Scriven Company has established a 
trade-mark in the color of the inserted pièce. 

Neither is there anything misleading in the use of the inserted pièce 
made from undyed cotton yarn. The évidence shows beyond dispute 
that the Scriven Company stamped every garment with the words 
"Scriven's Drawers," "Scriven's Elastic Seam Drawers," or "Scriven 
Company," and sometimes with more than one of thèse marks of 
origin. So long as others refrain from the use of the word "Scriven" 
in such a sensé as to imply that the garment bearing that name was 
made or sold by Scriven or the Scriven Company, and from represent- 
ing by advertisement or otherwise that articles not made or sold by 
the Scriven Company had been made or sold by the Scriven Company, 
that company has no right to complain. In the case of Coats v. Mer- 
rick Thread t Company, 149 U. S. 562, 572, 13 Sup. Ct. 966, 37 h. Ed. 
847, where â patent for an embossed number impressed upon a spool 
head had expired, the court, after saying that thereafter others were 
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at liberty to use the design, said, in answer to the suggestion that a 
purchaser might be thereby misled into believing he was getting thread 
made by the Coats Company: 

"If the purchaser of such thread desires a particular make, he should either 
call for such, in which case the dealer, if he put off on him a différent make, 
would be guilty of fraud, for which the défendants vvould not be responsible, 
or should examine himself the lettering on the spools. He is chargeable with 
knowledge of the fact that any manufacturer of six-cord thread lias a right 
to use a black and gold label, and is bound to examine such label with suffl- 
cient care to ascertain the naine of the manufacturer " 

Neither are the words "Elastic Seam" capable of exclusive appro- 
priation by the Scriven Company. The word "seam" does ordinarily 
describe a line formed by sewing two parts together. But it also re- 
fers to any line of juncture. Another and common meaning is that of 
a thin layer or stratum, as a seam of coal or other minerai lying be- 
tween strata of différent kind. When the notm is associated with the 
adjective "elastic," it plainly means a line of juncture which is elastic 
or capable of being stretched. The words are aptly descriptive of the 
structure of garments made according to the design of the Brown pat- 
ent. Neither is there any satisfactory évidence that the phrase has, 
aside from associations, acquired any such secondary meaning as to 
become an exclusive trade-mark. 

But has the appellant company been guilty of sèlling garments made 
according to the design of the patent, representing them as made or 
sold by the Scriven Company? The appellants did issue a circular ad- 
vertising a particular "Mill End Sale" in June, 1906, in which, among 
hundreds of other articles noticed, was the statement : 

"Scriven's elastic seam style drawers, made with draw strap ; mill end 
price, 24 cents." 

This was also reproduced in the Sunday édition of a Knoxville daily 
paper. The Newcomer Company carried the elastic seam drawers 
made by the Scriven Company, and they also carried elastic seam draw- 
ers made by others; for, after the expiration of the Brown patent in 
1898, such elastic seam drawers were made by other manufacturer 
freely and were largely sold in the open m^rkets of the country. The 
garments made by the Scriven Company, costing a much higher price, 
were sold by the Newcomer Company at 75 cents per pair. Those not 
made by them were sold at 24 cents per pair. Each class were in stock, 
and were kept in boxes having the name of the Scriven Company upon 
the packages containing their manufacture. Those not bought from 
that company contained no référence calculated to mislead. It is also 
shown that the Newcomer Company stamped their own name on the 
garments made in the style of the Scriven's drawers, though in one or 
two instances this précaution was not observed ; but this, we think, was 
accidentai, and not intentional. 

It is insisted that this advertisement was calculated to convey the idea 
that drawers made or sold by the Scriven Company were being sold 
at 24 cents. Upon the other liand, the contention is that, fairly read, it 
only advertised the fact that drawers on the style of the Scriven draw- 
ers were for sale at 24 cents. The Scriven Company hâve a right to 
the trade they hâve built up and the good name they hâve acquired as 
168 F.— 40 
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manufacturers of raen's drawers, of this style, and others must not do 
anything which will probably mislead a purchaser into buying articles 
made by others than the Scriven Company upon the assumption that 
they are getting the product of that company. The right to make 
drawers of the style of the expired patent, which, during the lif e of the 
patent, came to be known as "Scriven's Drawers," or "Scriven's Elastic 
Seam Drawers," does not carry with it the right to deceive any pur- 
chaser into buying such drawers as drawers made or sold by the Scriv- 
en Company which were not so made or sold. 

The purchaser is conclusively presumed to know that the Scriven's 
drawers were made according to a patent which expired 10 years since, 
and that since that time it has been free to anybody to make drawers 
of that construction or style. But if, as we hâve no doubt upon the 
évidence, there are many people who désire that style of drawers of the 
make of the Scriven Company, that good will may not be taken from 
them by deceit or unfair means. The right to advertise and sell draw- 
ers made on the style of the Scriven's drawers is the right of ail. But, 
if the name of Scriven is to be connected or associated in such adver- 
tiserriçnt with that style, the advertisement should plainly show enough 
to advise the average purchaser that they were merely made on that 
style and by somebody else. It is not necessary to say, in so many 
words, that they are not made by Scriven, or the Scriven Company, for 
that would be to compel the carrying of a Scriven advertisement, pro- 
vided the name of Scriven is not used at ail, or, if so, in a descriptive 
way, that the articles are the product of some other. This advertise- 
ment was not sufficiently explicit upon this point and was calculated 
to mislead. 

But it is not shown that any customer was misled into buying gar- 
ments as made or sold by the Scriven Company which were made by 
others. An agent of the Scriven Company, attracted by the advertise- 
ment referred to, did endeavor to get évidence of spécifie oral misrepre- 
sentations. It is to be mentioned with reluctance that through his ac- 
tive efforts he did induce a young clerk to change a sale ticket so as 
to represent the articles sold as Scriven's drawers. But this agent was 
not deceived or misled. He knew exactly what he was getting, and the 
sale ticket was only marked wrongly at his suggestion. One or two 
other persons were sent by the same agent to buy the elastic seam 
drawers advertised at 24 cents, with directions to call for Scriven's 
drawers. The imitation drawers were delivered; the clerk explaining 
that the drawers made by the Scriven Company could be had at 75 
cents. There was, therefore, no déception. 

We see no such évidence of an intention to deceive or mislead as to 
require the injunctive process of the court now. The advertisement 
referred to was not sufficiently explicit, and more care is required. If 
repeated, the complainants should hâve leave to renew their applica- 
tion ; but, as the case stands, the Newcomer Company hâve not been 
eonvicted of any such purpose to deceive or mislead as to justify the 
stricture implied by an injunction. 

Decree reversed, with directions to dismiss the bill. 
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LOVVE BROS. OO. v. TOLEDO VARNISH CO. 

(Circuit Court of Appeals, Sixth Circuit March 22, 1909.) 

No. 1,873. 

Tbade-Mabks and Tbade-Names (§ 73*) — Unfaib Compétition— Injunction. 

The words "Higli Standard," as applied to paints or varnishes, are in 
themselves descriptive of quality, and cannot be monopolized as a trade- 
mark ; but where they bave been used for a number of years by one 
manufacturer exclusively for a trade-mark, and hâve thereby acquired 
a secondary meaning with -the trade and public as designating and iden- 
tifying the products of sueh maker, their use by another in connection 
with similar goods in a way which may probably deceive purchasers will 
be enjoined as unfair and fraudulent compétition. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 84 ; Dec. Dig. § 73.* 

Unfair compétition, see notes to Seheuer v. Millier, 20 C. C. A. 165; 
Lare v. Harper & Bros., 30 C. C. A. 37G. 

Arbitrary, descriptive, or flctitious character of trade-marks and trade- 
names, see note to Searle & Hereth Co. v. Warner, 50 C. C. A. 323.J 

Appeal from the Circuit Court of the United States for the North- 
ern District of Ohio. 

H. A. Toulmin and R. J. McCarty, for appellant. 

Before LURTON and SEVERENS, Circuit Judges, and COCH- 
RAN, District Judge. 

LURTON, Circuit Judge. This is a bill to restrain infringement of 
an alleged trade-mark, said to consist in the words "High Standard" 
as applied and used by complainants in connection with paints and 
varnishes made and sold by them and used in advertising their prod- 
ucts. Upon gênerai demurrer the bill was dismissed, upon the ground 
that the words indicated quality, and the right to their exclusive use 
could not be acquired. 

It must be conceded that the primary meaning of the words "High 
Standard" dénotes quality, and in that sensé they are not capable of 
an exclusive appropriation. But the bill contains certain averments, 
which, if true, would show that thèse words hâve come to hâve a sec- 
ondary meaning denoting, when applied or used in connection with 
paints and varnishes, the manufacturer of the paint or varnish to which 
the words were directly applied. Thus it is averred : 

"That 25 years ago your orator's predecessors adopted as their trade-mark 
the words 'High Standard' to designate the origin and ownership of their liquid 
paints and leading products. That for a period of 25 years your orator and 
its predecessors hâve employed this distinguishing trade-mark * * * in 
various forms of advertising to distinguish its liquid paints. * » * That 
your orators and its predecessors hâve expended half a million dollars or more 
in advertising its liquid paints and products under said trade-mark." 

Again it is averred : 

"That said trade-mark has been and is universally known and recognized! 
as indicating that the said liquid paints having sueh trade-mark were made 
by your orator and were of superior quality. That your orator's sales amount 

•For other cases see same topic & § ncmber in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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to more than 8,000 tons per year, ail of which liguid paints and products are 
known and designated to the trade by sald trade-mark, 'High Standard.' " 

It is only necessary to détermine whether, on the allégations of the 
bill, complainants hâve stated a case entitling them to protection in the 
use of the words "High Standard." The effect of the demurrer is to 
concède the truth of every averment of fact for the purpose of deter- 
mining whether, assuming the facts to be as stated, the complainant 
has made a case. Conceding that the broad right to appropriate the 
words "High Standard" cannot be appropriated as a trade-mark, if it 
is a fact that the use of the words by the complainants and their pre- 
decessors in the same business has come "to be known and recognized" 
as indicating that the products in connection with which they hâve 
been so used were made by complainants, and that such products "are 
known and designated to the trade by said trade-mark 'High Stand- 
ard,' " complainants hâve a right to restrain the use of the same words 
in this secondary sensé ; and défendants should be required, if they 
use them descriptively, to use them in such a way as will prevent their 
product from deceiving the public into the belief that it is the product 
or manufacture of complainants. In the case of Computing Scale Co. 
v. Standard Computing Scale Co., 118 Fed. 965, 967, 55 C C. A. 459, 
461, this court said: 

"But.when the word Is Incapable of becoming a valid trade-mark, because 
descriptive or geographical, yet has by long use come to stand for a pafticu- 
lar maker or vendor, its use by another in this secondary sensé will be 
restrained as unfair and fraudulent compétition, and its use in its primary or 
common sensé confined in such a way as will prevent a probable deceit by 
enabling one maker or vendor to sell his article as the product of another." 

The same gênerai principle is recognized by the court in American 
Washboard Co. v. Saginaw Mfg. Co., 103 Fed. 281, 43 C. C. A. 233, 
50 h. R. A. 609, and in Plant Co. v. May Co., 105 Fed. 375, 44 C. C. 
A. 534, and in Newcomer v. Scriven Co. (C. C. A.) 168 Fed. 621. 

It may be that complainants will be unable to show that they hâve 
used thèse words in a nondescriptive way as indicating origin or manu- 
facture, or, if so, that the défendants hâve used them in their secon- 
dary meaning so as to deceive the public. 

Decree reversed and remanded, with direction to overrule the de- 
murrer. 



BOSTON ELEVATED RT. CO. v. SMITH. 

(Circuit Court of Appeals, First Circuit. March 16, 1909.) 

No. 807. 

1. Cabbiebs (§ 298*) — Cabbiage oï Passengeks— Injuries— Stabting with 
Jeek. 

The possibility that an electric street car will start with more or less of 
a jerk is an incident of travel in such conveyance which every passenger 
nmst expect and of which he assumes the risk ; and the mère fact that 
a car started with a jerk and that a passenger fell and was hurt does not 
make out a case of négligence in starting the car, but the proof must go 
further and show that the start was unusually sudden or violent. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. § 1205; Dec. Dig. 
§298.*] 

•For other cases see same topic & § number in Dec. & Am. Diga. 1907 to date, & Rep'r Indexes 
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2. Caebiebs (§ 298*)— Electeic Stbeet Railboads— Cabriage or Passengers 
— Injtjbies— Starting with Jebk. 

Plaintiff, who was a robust woman weighing nearly 200 pounds, entered 
an electric street car at a regular stopping place, carrying in one hand 
an umbrella and a small hand bag. When she was fully upon the floor 
of the vestibule the conductor gave the starting signal, and as plaintif! 
was about stepping into the body of the car it started, and she fell and 
was injured. Held, that there was nothing in her appearance to recuire 
the conductor to exercise spécial or unusual care, and that, under the 
settled rule in Massachusetts that under ordinary circumstances it is not 
négligence for a conductor to give a starting signal after a passenger is 
fully and fairly upon the car, the conductor in such case was not charge- 
able with négligence which rendered the street railroad company liable 
for plaintiff s injury, 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. § 1205 ; Dec. Dig. 
§ 298.*] 

In Error to the Circuit Court of the United States for the District of 
Massachusetts. 

M. F. Dickinson and Walter Bâtes Farr, for plaintiff in error. 
Julian C. Woodman, for défendant in error. 

Before COLT, PUTNAM, and LOWELL, Circuit Judges. 

COI/T, Circuit Judge. This is an action of tort to recover damages 
for personal injuries. The plaintiff was a passenger on an electric 
street car operated by the défendant. She had just boarded the car, 
when, upon the sudden movement of the car in starting, she fell upon 
the floor, inflicting the injuries complained of. The jury returned a 
verdict for the plaintiff. 

At the close of the évidence the défendant requested the court to 
rule as f ollows : 

"(1) TJpon ail the évidence in the case the plaintiff is not entitled to recover. 

"(2) There is no évidence in this case sufficient to warrant the jury in find- 
ing that the plaintiff's injuries were due to the négligence or carelessness of 
the motorman in the way and manner in which he started the car. 

"(3) Nor is there sufficient évidence to warrant the jury in flnding that the 
conductor was négligent or careless in giving the signal to start the car when 
he did. under ail the circumstances in this case." 

Thèse rulings the court declined to make, and the défendant duly ex- 
cepted. There were also other requests for rulings which we find it 
unnecessary to consider. 

The material facts are as follows : 

On November 15, 1906, about 8 o'clock in the evening, when return- 
ing home from her work, the plaintiff boarded one of the defendant's 
inward-bound cars at the corner of P and third streets, South Boston. 
She was carrying in her hand at the time an umbrella and a small hand 
bag. The night was stormy. The car had just left the carhouse, and 
the only other persons on the car except the motorman and conductor 
of the car were three conductors employed by the défendant, who were 
returning home after their day's work. The car was a vestibuled clos- 
ed car, and the threshold of the door leading into the car was 6y 2 inches 
above the floor of the platform, and on this threshold were two small 
projections on which the door runs. 

•For otner cases see same topic & § kumbbb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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The plaintiff was a German woman, 52 years of âge, 5 feet 5 inches 
in height, and weighed about 198 pounds. She was a stout woman in 
appearance, and she was slow in her movements. She was accustomed 
to riding on electric cars. According to her story, she had mounted 
the platform, and was about to enter the car door, with her umbrella 
and bag in one hand, and holding her dress in the other, when the car 
was started with a sudden jerk, which threw her to the floor, injuring 
her leg, abdomen, and arm. 

In her testimony the plaintiff says : 

"I got onto the platform, and as I was trylng to get lnside the car, holding 
up my dress, the car started with a sudden jerk, unusually quick. I was 
slightly thrown baek and forward before I had a chance to put my foot on 
the threshold of the door. I came down on my shln on the threshold with 
my knee. I fell on my shin, and with my left leg I went down on my 
knee, and I tried to reach forward to catch the door or something to hold 
myself, but I couldn't. I was thrown forward, and my arm came under me. 
One of the employés assisted me up. I had my bag and umbrella, which 
flew halfway in the car. 

"I was seated on the corner seat on the right-hand side after the accident. 
One of the carmen came and asked my name and asked me if I was badly 
hurt and I said, 'Yes.' I could scarcely speak, but I managed to get home, 
but it was very hard, and I tried to go to work the next morning, but I 
was unable to work. I went home and sent for the doctor. I stayed. 
home between flve and six weeks, and I hâve not fully recorered to-day. 
I was out of work between flve and six weeks. I was obllged to go to 
work in order to support myself and my aged sister. There was no trouble 
about flnding a seat in the car. There were five carmen inside the car. 
They sat one near each door and two on each slde up above. I had an 
umbrella and bag in mie hand, and lifted up my sklrt in order to avoid step- 
ping on it. It was raining; it was snowing; it was a very stormy night. 
The car Windows were covered with snow. I was thrown back a little first 
and then forward. When I fell I hit both my shins, both my knces, and 
landed very heavily on the lower part of my stomach and my arm. The car 
was on a straight track. My expérience is that if a car is on a straight track 
and starts with a sudden jerk it will throw a person backward. 

"Q. You did step on your skirt when you were entering? A. I did not 
step on it. 

"Q. You say that you had got on the platform of the car and were going 
inside and putting your foot on the step of the floor of the car, and that is 
the time the car started? A. Yes. 

"Q. Which foot did you put upon the floor? A. Right foot. 

"Q. You say that you were thrown back a little? A. Thrown back a little, 
and then forward. 

"Q. How was it you were thrown forward if you didn't step on your dress? 
A. The sudden jerk of the car. 

"Q. Sudden jerk of the car forward you mean? A. The car started sud- 
denly. 

"Q. With a jerk. A. AVith a jerk, before I had a chance to get inside." 

In addition to her own évidence, the plaintiff called as witnesses two 
physicians who testified as to her injuries. Dr. Hayes, her attending 
physician, said that he called on the plaintiff on November 15, 1906; 
that he found, among other injuries, transverse abrasions of the right 
shin, about junçtion of the middle and lower third, with indentation of 
bone at that site; just above thèse were two smaller abrasions, similar, 
but not so pronounced; that the indentation was still to be found at 
the time of the trial. The plaintiff also called, as a witness, John W. 
Sullivan, an expert in the opération of electric cars, who testified as 
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to the manner of starting cars gradually and slowly, or with a jerk. 
This comprises the entire évidence of the plaintiff. 

The défendant called as witnesses the conductor and motorman of 
the car, and the three other conductors who were aboard at the time. 
Ail thèse witnesses testified that the car started in the ordinary way, or 
with no unusual jerk; and they ail, except the motorman, further tes- 
tified that the plaintiff was inside the car door about two feet, when the 
car started, and she fell upon the floor, and that she seemed to fall by 
reason of tripping on her skirt. 

Upon the foregoing facts the question of the defendant's négligence 
involves two inquiries : 

(1) Was there any évidence sufficient to warrant the jury in finding 
that the motorman started the car with an unusually sudden jerk? 

(2) Was there any évidence sufficient to warrant the jury in finding 
that the conductor was guilty of négligence in giving the starting sig- 
nal too soon? 

1. While the évidence shows that the plaintiff's fall and conséquent 
injuries were caused by the movement of the car in starting, there is 
no substantial évidence that the car was started with any unusual jerk. 
The statement of the plaintiff in her déclaration that she "was violent- 
ly thrown down * * * in starting the car" is not supported by 
the proofs. While she testifies that the car was "started with a sudden 
jerk, unusually quick," this is immediately qualified by the statement 
that she "was slightly thrown back and forward"; and this statement 
is repeated with a slight change in form : "I was thrown back a little 
first and then forward" ; and in her cross-examination, although she 
says "the car started suddenly," this is again qualified by the state- 
ment that she "was thrown back a little and then forward." This évi- 
dence is consistent with the ordinary jerk of the car in starting, and is 
inconsistent with any sudden or violent jerk. Again, according to her 
own story, her position was such, as she was about stepping from the 
platform upon the threshold of the car, with her umbrella and bag in 
«ne hand and holding her dress in the other, that any ordinary jerk of 
the car in starting would be likely to throw her down, unless she brac- 
ed herself in some way against the side of the door. 

There is also the évidence that her "bag and umbrella flew halfway 
in the car," and that there was an indentation in the shin bone caused 
by her fall. While this évidence has a bearing on the degree of sud- 
denness with which the car started, we do not think it is sufficient to 
make out a case of négligence, in the absence of other clear évidence 
that the start was unusually sudden or violent. The bag and umbrella 
would naturally be thrown from her hand in trying to save herself from 
falling, while the indentation might be caused by the simple fall of a 
heavy woman in striking her shin against the projections on the thresh- 
old of the car door. 

It is well understood by persons accustomed to ride on electric cars 
that the cars are liable to start with more or less of a sudden movement 
or jerk. Since this is one of the known and common incidents of trav- 
eling by this mode of conveyance, the ordinary passenger may be said 
to assume this risk. He expects that the car may start with a greater 
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or less degree of jerk, and he realizes that he must exercise due care 
to protect himself against such a movement. The mère fact, there- 
fore, that the car started with a sudden movement or jerk, and that 
the plaintiff was hurt, does not make out a case of négligence in the 
manner of starting the car, but the proof must go further and show 
that the start was unusually sudden or violent. 

In McGann v. Boston Elevated Railway Company, 199 Mass. 446, 
85 N. E. 570, the plaintiff was thrown from the defendant's car and 
injured, and the court below refused to direct a verdict for the défend- 
ant, or to rule that there was no évidence of négligence on the part of 
the motorman or on the part of the conductor ; and the exceptions to 
thèse rulings were sustained by the Suprême Court. There was évi- 
dence in that case that the car "made a. sudden jump," that the car 
"gave a jerk," and that the car "started with a sudden jerk or jump." 
The court in its opinion, which was drawn by Mr. Justice Loring, said : 

"A plaintiff does not make out a case by proving that an electric car made 
a jerk or similar motion, and tliat he was hurt. * * * The possibility of 
an electric car giving a jerk is an incident of travel which every passenger 
must expect. To make out a case of négligence on the part of a défendant 
railway Company in such a case, the plaintiff must go further and introduce 
évidence that the jerk in question was due to a defect in the track or to 
négligence in the opération of the car." 

In the earlier and leading case of Byron v. Lynn & Boston Railroad 
Company, 177 Mass. 303, 305, 58 N. E. 1015, the plaintiff's intestate 
was on the rear platform of the car when the car, on passing over a 
switch, gave a sudden swing or jerk, which threw him from the car. 
In the opinion, Mr. Justice Barker, speaking for the court, said : 

"Upon full considération of the évidence, we are of the opinion that It 
would not justify a finding that the défendant was négligent. * * * The 
plaintiff's intestate was thrown to the ground by a swaying, or jolt, or lurch 
of the car, as it returned to the main track from a siding. Such motions of 
Street cars are of common and fréquent occurrence, and are to be expected to 
a greater or less degree whenever the car passes from one track to another, 
and so are of the class of usual and unavoidable incidents in the use of cars 
upon the streets. * * * Unless they are unusual in degree and caused 
by some defect in the car or the track or by some unusual or dangerous 
rate of speed, they furnish no évidence of négligence on the part of the carrier 
or of its servants. * * * There was no évidence that the jolt was due to 
any defect in the car or in the track, or that the car was proceeding at an 
extraordinary speed. * * * The jar felt by the différent witnesses was 
not so great as to be unusual, or as to justify a finding that it was due to 
négligence of the défendant or of its servants." 

In Jameson v. Boston Elevated Railway Company, 193 Mass. 560, 
562, 79 N. E. 750, 751, there was testimony that the plaintiff's intestat© 
had boarded the car, and that "it started suddenly and threw him his 
length, and he put his hand in a woman's bandbox up to his elbow." 
In the opinion in that case, the court said : 

"Thèse statements did not go far enough to show that he was in the exer- 
cise of due care, or that the defendant's servants were négligent. Ail that 
the plaintiff proved was that in some way her testator, who was feeble on his 
legs, fell on the defendant's car starting apparently in the usual way, with 
something of a jerk." 

In Timms v. Old Colony Street Railway Company, 183 Mass. 193, 
66 N. E. 797, where the plaintiff was standing near the edge of the 
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platform, and was thrown off the car and injured, the court uses the 
following language : 

"There is nothing in the évidence to show that there was any defect in the 
car or in the condition of the rails, and jerks in the motion of street cars are 
not unusual." 

In Sanderson v. Boston Elevated Railway Company, 194 Mass. 
337, 341, 80 N. E. 515, 517, the plaintiff was thrown off the car and 
injured, and there was évidence that the car made a "plunge," a "kind 
of a lurch," a "jar ahead to a considérable extent," a "movement such 
as you feel when the power is applied." In the opinion, Mr. Justice 
Hammond, speaking for the court, said : 

"Even if the plaintiffs' theory of the accident be adopted, the évidence dis- 
closes no négligence of the défendant There does not appear to hâve been any 
évidence of defect in the car or tracks, or of inconipetency of the défendant'» 
servants. * * * There may be movements of a car so severe that a mère 
description of them and their results may justify the inference that they 
were attributable to some négligence on the part of the carrier, but the move- 
ment described in this case is not of that character. It was not due to any 
defect, and the possibilité of such a movement is a thing which every one who 
gets upon a street car must be taken to contemplate." 

Under thèse décisions the plaintiff 's évidence in the case at bar is 
clearly insufficient to warrant the finding that the motorman was nég- 
ligent in the way in which he started the car. 

2. The remaining question is whether there was any évidence suffi- 
cient to justify a finding that the conductor was négligent in giving the 
starting signal too soon. 

It is settled law in Massachusetts that under ordinary circumstances 
it is not négligence for a conductor to give the starting signal after 
the passenger is fully and fairly upon the car. Sauvan v. Citizens' 
Electric Street Railway Company, 197 Mass. 176, 177, 83 N. E. 405. 
The practical reasons underlying this rule are obvious. The public 
demands as rapid transportation on street cars as conditions will per- 
mit. To this end it is necessary that there should be as little delay 
as possible in the fréquent stopping of the cars to take on passengers. 
If, therefore, it were the duty of the conductor to wait until each 
passenger is seated before giving the starting signal, it would resuit 
in much delay, and consequently the running time would be much slow- 
er; and hence it has become the common practice, under ordinary 
circumstances, for the conductor to ring the starting bell as soon as the 
passenger is fully on the car ; and it may be said that the ordinary pas- 
senger anticipâtes this as one of the usual incidents in the opération 
of street cars, and is accordingly on the lookout to protect himself from 
any serious conséquences resulting therefrom. 

In the case at bar the plaintiff was fully upon the car when the 
conductor gave the starting signal. She says : 

"I got onto the platform, and as I was trying to get inside the car, holding 
up my dress, the car started * * » before I had a chance to put my foot 
on the threshold of the door." 

The conductor must hâve given the signal to start a moment be- 
fore this, and therefore the plaintiff had fully boarded the vestibule 
of the car at the time the signal was given. Nor does it appear that 
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thçre were ; any : extraordinary or exceptional circumstances in this 
case, such as might be held to take it out of the gênerai rule laid down 
in Sauvan v. Citizens' Electric Railway Company. The plaintiff was 
a woman of mature years and apparently in good health, and she had 
had expérience in riding upon electric cars. That she was a stout 
woman, slow in her movements, and carrying a small bag and an um- 
brella in one hand, does not, in our opinion, take her out of the class 
of ordinary persons who travel on electric cars. In othér words, there 
was nothing in her appearance of such an unusual or exceptional char- 
acter as to make it the duty of the conductor to exercise spécial care 
in her case by waiting until she was seated in the car before giving the 
starting signal. 

The facts iir the Sauvan Case very closely resemble those in the 
case at bar. In that case the plaintiff was "a large robust woman, 
weighing about 170 pounds," who "looked and was in perfect health." 
She got upon the car at a regular stopping place when the car was 
standing still. She was proceeding to her seat when the car started, 
causing her to fall against the woodwork inside the car. According 
to her évidence, she had stepped up over the steps into the vestibule, 
and was fully and fairly on the floor of the vestibule of the car before 
the conductor rang the starting bell. Her complaint was that the start- 
ing bell was rung when she had put one f oot on the floor of the car, 
had thrown her weight onto that foot, and was in the act of bnnging 
the other foot up and forward ; and she contended that on this évi- 
dence the jury could hâve found that the conductor, in giving the sig- 
nal to start the car when he did, did not use the care which is owed 
by a common carrier to one of its passengers. 

In the opinion of the court, Mr. Justice Loring said: 

"If the starting signal was giveii when the plaintiff contends that it was 
given, it seenis hardly possible that the car could hâve started before the 
second foot had reached the car floor, or, at any rate, It might well be con- 
tended that the conductor could uot hâve antieipated such an instantaneous 
response to his signal. Eut apart from that, it is settled in this eommonwealth 
that under ordinary circumstances it is not négligence for a conductor to give 
the starting signal after the passenger is fully and fairly on the car." 

We think the case at bar cornes clearly within the Massachusetts 
rule laid down in the Sauvan Case; and it follows that, the plain- 
tiff being fully and fairly upon the car, the conductor was not guilty 
of négligence in giving the starting signal. 

The judgment of the Circuit Court is reversed, the verdict set 
aside, and the case remanded to that court with directions to order a 
new trial, and the plaintiff in error recovers costs in this court. 
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HADDOX, Warden, v. RICHARDSON. 

(Circuit Court of Appeals, Fourth Circuit Mareh 13, 1909.) 

No. 813. 

1. CRIMINAL LAW (§ 1218*)— PUNISHMENT— ÏERM OF Impkisonment— Impbison- 

ment for Fine — Place — "Jail." 

Revised St. §§ 1042, 5296 (U. S. Comp. St. 1901, pp. 724, 3608), provide 
that when a poor convict, sentenced to imprisoniiient, or to pay a fine, 
or a fine and costs, has been conflned in prison 30 days solely for the non- 
payment of such fine, or fine and costs, such convict may apply to take 
a poor debtor's oath, on which ne shall be discharged, and the comniis- 
sioner shall give to the keeper of the "jail" a certificate setting forth the 
facts. Held, that the word "jail" did not imply that no prisoner should 
be held in a penitentiary for nonpayinent of a fine or a fine and costs, 
but was used merely to indicate the place of confinement, and hence a 
fédéral prisoner could be properly retained in the same institution where 
he had served his terni of imprisonment for the nonpayment of a fine, 
or a fine and costs, assessed as a part of the sentence, until the fine was 
paid, or the prisoner applied to take the poor debtor's oath after the 
expiration of 30 days from the completion of his term. 

[Ed. Note. — For other cases, see Criminal Law, Dec. Dig. § 1218.* 
For other définitions, see Words and Phrases, vol. 4, pp. 3801-3802; 
vol. 8, p. 7694.] 

2. Habeas Corpus (| 117*) — Imprisonment — Term — Service— Dischabge on 

Habeas Corpus — Recaption. 

Where a prisoner in the penitentiary, after having served the imprison- 
ment part of the sentence, was erroneously discharged on habeas corpus 
because it was supposed that his incarcération could not be continued for 
nonpayment of the fine assessed, the United States, on reversai of such 
order, could retake and return him to the penitentiary from which he had 
been released, and hold him therein until he had been lawfully discharged 
by payment of the fine, or by taking the poor debtor's oath after 30 
days' additional imprisonment, as authorized by Rev. St. §§ 1042, 5296 
(U. S. Comp. St. 1901, pp. 724, 3608). 

[Ed. Note. — For other cases, see Habeas Corpus, Dec. Dig. § 117.*] 

Appeal from the Circuit Court of the United States for the North- 
ern District of West Virginia, at Clarksburg. 

Reese Blizzard, U. S- Atty., and William R. Harr, for appellant. 

Before GOFF and PRITCHARD, Circuit Judges, and BOYD, Dis- 
trict Judge. 

BOYD, District Judge. This case présents the question vvhether 
a person convicted in a court of the United States and sentenced to 
imprisonment in a penitentiary at labor and to pay a fine can, after 
the expiration of the term of imprisonment, and failure to pay the 
fine because of inability, be detained in the penitentiary under the pro- 
visions of sections 1042 and 5296 of the Revised Statutes of the 
United States (U. S. Comp. St. 1901, pp. 724, 3608). The appellee, 
Frank S. Richardson (with another) was indicted and convicted in 
the Suprême Court of the District of Columbia for conspiracy under 
section 5440, Rev. St. (U. S. Comp. St. 1901, p. 3676). Richardson 

*For oiher cases see same topjc & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 



636 168 FEDERAL REPORTER. 

was sentenced to imprisonment at labor for two years in a peniten- 
tiary to be designated by the Attorney General of the United States, 
and to pay a fine of $10,000, and, in default of payment of the fine, 
to stand further committed until paid. The penitentiary of the state 
of West Virginia at Moundsville, in said state, was designated by the 
Attorney General for the exécution of the sentence. Richardson was 
délivered to the penitentiary authorities on the 17th day of February, 
1906, on which date his term of imprisonment began, and he con- 
tinued in the said penitentiary undergoing the sentence until the 25th 
day of September, 1907, on which last-named date the term expired 
(crédit being extended to the prisoner under the statute for good be- 
havior). Richardson was still detained in the penitentiary after the 
25th day of September, 1907, until October 3, 1907, when he filed 
his pétition betore the Honorable Alston G. Dayton, District Judge 
of the United States for the Northern district of West Virginia, 
sitting in Circuit Court of the United States for the said district in 
term at Clarksburg, in said state, for habeas corpus. The pétition al- 
leged that Richardson, the petitioner, was imprisoned and unlawfully 
restrained of his liberty by Charles E. Haddox, warden of the West 
Virginia penitentiary. The alleged illegality of the imprisonment is 
particularly set f orth in the pétition as f ollows : 

"That your petitioner is now, and ever since September 25, 1907, has been, 
held in custody by the said warden in the said penitentiary solely for default 
of payment of said fine ; that the said fine is the maximum prescribed by the 
said section 5440; that the said term of imprisonment which your petitioner 
has fully suffered is the maximum prescribed by the said law; that your 
petitioner is utterly unable to pay the fine in whole or in part, and has no 
prospects of ever being able to do so ; that his suffering of the said maximum 
term of imprisonment is a bar to the collection of said fine, even if your peti- 
tioner were able to pay it; that the said court had no jurisdiction whatever 
to sentence your petitioner to be further eonfined in the said penitentiary or 
any penitentiary, either with or without labor, mereiy for default in the pay- 
ment of said fine ; that there is not now and never has been any law what- 
ever authorizing the said court or any fédéral court to sentence any person 
to the penitentiary except for the sole purpose of serving the term of impris- 
onment as such prescribed by the statute in question, but never mereiy for 
default in payment of a fine iriiposèd, and the said term of imprisonment as 
such must be for a term longer than one year (unless the statute requires 
hard labor), and not otherwise; that the said sentence that your petitioner 
stand committed at labor in the said penitentiary further than the said maxi- 
mum term of two years fdr default in payment of said fine is null and void, 
because it is in violation and excess of the laws of the United States, and sub- 
jects your petitioner to an infamous punishment at hard labor for the mère 
nonpayment of a fine; that the said section 5440 is silent as to labor, but 
nevertheless the said court, without authority, sentenced your petitioner to be 
'kept at labor' in said penitentiary for the whole of the said maximum term 
of two years, and further until the said fine be paid, and your petitioner has 
in fact been subjected to and kept at hard labor therein for the said term, and 
ever since the said September 25, 1907, your petitioner has been and still is 
subject to and kept at hard labor in the said penitentiary solely for default 
in payment of said fine ; that the said sentence that your petitioner stand fur- 
ther committed at labor in the said penitentiary until the said fine be paid is 
also null and void for indefiniteness, in that the term of such commitment is 
unlimited, but is in effect for the term of his natural life, because there is 
no law under which he can be discharged from the penitentiary on account 
of his inability to pay the said fine by reason of his poverty, the law relating 
to such charges being restricted exclusively to the cases of imprisonment in 
jails, and not extending to cases of imprisonment in a penitentiary, for the 
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reason that imprisonment in a penitentiary, either with or without labor, for 
the mère nonpayment of a fine, is wholly unauthorized by the law of the 
United States." 

The writ was issued as prayed for by Richardson in his pétition, 
and served upon the appellant, Charles E. Haddox, warden of the 
West Virginia penitentiary. Haddox made return and ansvver to the 
writ as follows : 

"Cornes now the respondent, Charles E. Haddox, warden of the West Vir- 
ginia penitentiary, and, subinitting to the jurisdiction of this court in the 
premises, for answer to the pétition of Frank S. Richardson in the cause 
flled, certifies and says that the true cause of the respondent's détention of 
the petitioner is the original paper writing, a correct copy of which is set out 
in the ninth paragraph of the said pétition, and that under the said paper 
writing the respondent now detains the petitioner solely for his default in. 
payment of the fine imposed upon hiin by the sentence of the Suprême Court 
of the District of Columbia, which sentence is recited in the said paper 
writing, and the several facts, matters, and things in this cause présentée, the 
respondent hereby respectfully submits to the judgment of this court. 

"C. E. Haddox, 
"Warden of the West Virginia Penitentiary. 

"Subscribed and sworn to before me this lst day of October, 1907. 

"[Notary's Seal.] C. G. Dawson, 

"Notary Public." 

On the 7th day of October, 1907, upon a hearing of the matter, the 
court entered the following order: 

"This 7th day of October, 1907, came again the petitioner, Frank S. Rich- 
ardson, by his counsel, Charles McCamic and respondent, Charles E. Haddox, 
warden of the penitentiary of the state of West Virginia, by E. M. Showalter, 
Assistant United States District Attorney for the Northern district of West 
Virginia, and the court proceeds to a hearing of the matters and things in- 
volved in this proceeding ; and it appearing to the court that the petitioner 
is now restrained of his liberty and is at présent confined in the penitentiary 
of the state of West Virginia by the said Charles E. Haddox, warden of said 
institution, solely for the nonpayment of a fine imposed, and the court being 
of opinion that it is illégal to confine in the penitentiary solely for the non- 
payment of a fine, and that the said petitioner, Frank S. Richardson, is 
illegally restrained of his liberty, it is therefore considered by the court that 
the said Charles E. Haddox, warden of the West Virginia penitentiary afore- 
said, on service upon him of a certified copy of this order, do immediately 
release the nid petitioner, Frank S. Richardson, from confinement in the said 
West Virginia penitentiary ; and, nothing f urther remaining to be done, this 
proceeding is ordered to be dropped from the doeket. 

"Oct. 7th, 1907. Alston G. Dayton, Judge." 

Richardson was thereupon discharged from the custody of the pen- 
itentiary authorities, and Haddox, the warden, appealed to this court. 

We hâve stated above the grounds upon which Richardson allèges 
that his imprisonment was illégal, and hâve also given in full the re- 
turn of the warden, together with the order of the court that the 
points involved might clearly appear. The assignment of errors re- 
late in substance to two propositions: (1) That the court erred in 
holding that it was illégal in this case to confine in the penitentiary, 
solely for the nonpayment of the fine, and that therefore the peti- 
tioner, Richardson, was unlawfully restrained of his liberty; and (2) 
that the court erred in holding substantially that the judgment ren- 
dered by the Suprême Court of the District of Columbia was null and 
void and beyond the power and jurisdiction of the said court; that it 
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deprived the petitioner of his liberty without due process of law, be- 
cause in effect the court had imposed the maximum term of imprison- 
ment in its sentence, and had added thereto an additional imprison- 
ment, at labor, for the nonpayment of the fine. 

Although the second grounds assigned as error were set up by 
Richardson in his pétition, the court seems not to hâve considered 
them in rendering its décision. We do not therefore deem it neces- 
sary to pass upon the validity of the sentence entered by the Su- 
prême Court of the District of Columbia in this case. We may say, 
however, that section 5440, Rev. St., as amended by Act May 17, 1879, 
c. 8, 21 Stat. 4, under which Richardson was convicted, provides for 
punishment by penalty of not more than $10,000, or by imprisonment 
for not more than two years, or to both fine and imprisonment in 
the discrétion of the court. The court imposed the maximum of im- 
prisonment and fine in Richardson's case. We shall, therefore, leave 
this assignment of erfor without further discussion, for we do not 
understand that the question it présents is before us on this appeal. 

The important question, and the one which arises upon the order of 
the Circuit Court, is involved in the first assignment of error: Was 
Richardson, after the expiration of the term of imprisonment, unlaw- 
fully detained by the prison authorities at Moundsville? In case of 
sentence of a person for the violation of the criminal laws of the Unit- 
ed States to a term of imprisonment, together with payment of a fine, 
at the end of the term of imprisonment the law provides two meth- 
ods of release from prison. The one is to pay the fine imposed; the 
other, in case of a poor convict unable to pay the fine, that he remain 
in prison for the space of 30 days solely for the nonpayment of the 
fine, and then upon application to a United States commissioner take 
the insolvent oath provided by law. The latter relief is obtained un- 
der the provision of section 5296 or section 1042, Rev. St. U. S. 

Section 5296 reads as follows: 

"When a poor convict, sentenced by any court of the United States to be im- 
prisoned and pay a fine, or fine and cost, has been conflned in prison thirty 
days, solely for the non-pay nient of such fine, or fine and costs, such convict 
may make application in writing to any commissioner of the United States 
court in the district where he is imprisoned setting forth his inability to pay 
such fine, or fine and costs, and after notice to the district attorney of the 
United States, who may appear, offer évidence, and be heard, the commission- 
er shall prpceed to hear and détermine the matter. If on examination it shall 
appear to him that such convict is unable to pay such fine, or fine and costs, 
and that he has not any property exceeding twenty dollars in value, except 
such as is by law exempt from being taken on exécution for debt, the com- 
missioner shall administer to him the following oath: 'I do solemnly svvear 
that I hâve not any property, real or Personal, to the amount of twenty dol- 
lars, except such as is by law exempt from being taken on civil process for 
debt by the laws of (naming the state where oath is administered ;) and that I 
hâve no property in any way conveyed or concealed, or in any way disposed 
of, for my future use or benefit. So help me God.' Upon taking such oath 
such convict shall be discharged ; and the commissioner shall give to the keep- 
er of the jail a certiflcate setting forth the facts." 

Section 1042 of the Revised Statutes, the other section which is re- 
ferred to, cohtains practically the same provisions as section 5296, 
though in the first paragraph there is a somewhat différent arrange- 
ment of the language employed. 
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The Circuit Court, as will be seen, was of the opinion that Richard- 
son could not be legally detained in the prison at Moundsville after 
the expiration of the spécifie term of imprisonment, and this opinion 
was based on the ground that the statute did not authorize imprison- 
ment in a penitentiary for the nonpayment of a fine. We cannot con- 
cur in this interprétation of the law. The sections which we are con- 
sidering are not criminal statutes, and therefore the courts are not 
confined in passing upon them to a strict rule of construction. Thèse 
statutes are administrative in their character and purposes; they 
do not create any criminal offense, nor empower the courts to inflict 
punishment. They simply provide a method by which a convict who 
is in prison for the nonpayment of a fine or costs, or both fine and 
costs, and who, on account of his poverty, cannot pay, may be re- 
leased. The power of a court of criminal jurisdiction to order a con- 
victed person into custody as a means of compelling the payment of 
a fine imposed by the court as punishment is inhérent, otherwise the 
courts would be impotent to enforce such punishment. It is true that 
in the ordinary administration of the criminal laws, both of the Unit- 
ed States and of the several states, no person sentenced to pay a 
fine, or fine and costs without imprisonment, would in default of pay- 
ment be imprison ed in a penitentiary. In the fédéral courts, when a 
fine is imposed or a convicted person adjudged to pay cost or both 
fine and costs without imprisonment, it is the usual and orderly 
course for the court to commit the person required to pay the fine, 
or fine and costs, to the custody of the marshal until the same is paid, 
and the marshal retains the custody by placing the person in the 
prison or jail, which is being used in connection with the court, there 
to remain until the fine, or the fine and costs, or both as the case may 
be, are paid, or until the person seeks advantage of the sections of the 
law to which we hâve above referred. 

The proceedings in the state courts in similar cases are practically 
the same, at least, to the extent that the court orders a person sen- 
tenced to pay fine, or fine and costs, into the custody of the sherifr 
or to prison until the judgment of the court is complied with. This 
comment on the practice of the courts may be something of a digres- 
sion, but we are led to it by reason of the fact that, in support of 
the décision of the Circuit Court, stress is laid upon the word "jail," 
which is used in the last clause both of section 1042 and of section 
5296, and from the use of this word it is argued that the law con- 
templâtes that no person can be imprisoned for the nonpayment of a 
fine or costs, or both fine and costs, elsewhere than in a jail. 

It will be observed that the last clause of the statute is not in any 
sensé a part of its substance; for it only provides that after the con- 
vict has remained in the prison for the 30 days for the nonpayment 
of fine or costs, or fine and costs, he may make the application to 
take the oath of insolvency, and if upon the hearing the commissioner 
administers the oath the convict is discharged. That is the end of the 
proceeding so far as the convict is concerned. The statute then pro- 
vides that the commissioner shall certify the facts to the keeper of the 
jail, intending thereby, no doubt, simply to give notice to the jailer 
that the prisoner had been discharged, in order that the former mighr 
enter the facts upon the roll of the prison; and in this connection, 
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construing the statutes according to what we must conelude was the 
intention of Congress, we think it entirely consistent with their mean- 
ing and purpose to hold that this clause also contemplâtes that if the 
poor convict was in a prison, other than a jail, the certificate should 
be furnished to the authorities of that prison. The word "prison" 
used in the body of the statutes is descriptive of the place of confine- 
ment in which the poor convict is held, whether it be a jail or a 
penitentiary, and to say that because Congress in the last clause of the 
statute, which, as we hâve before said, is unimportant as affecting the 
rights of the convict, has used the word "jail," that that is to be con- 
strued in a strict sensé and control the whole opération of the statute, 
would, as we think, ignore the substance and stick in the letter of the 
law. "Qui hseret in litera hasret in cortice." 

So far as we are advised, the practice has been uniform in the ex- 
écution of the judgments of the courts of the United States that where 
a person is sentenced to a term of imprisonment, and also to pay a 
fine or cost, or fine and costs, that at the expiration of the term of 
imprisonment, and in default of the payment of the fine or cost, or 
the fine and costs, according to the terms of the sentence, such per- 
son is required to remain in the prison in which he has undergone 
his imprisonment for the time required by the statutes before he can 
take the insolvent oath, and this practice is in accordance with our 
understanding of the law. We cannot agrée with thé view that where 
a sentence of imprisonment, coupled with a fine, is adjudged by a 
court of the United States, the person sentenced is to serve the term 
of imprisonment in one prison, and if that should be a penitentiary, 
then to be transferred to some other prjson, to remain the time re- 
quired before the insolvent oath can be taken, or, as in the case be- 
fore us, discharged altogether at the end of the term of imprisonment. 

A case involving the same principle as that we are considering arose 
in the state of New York, and the Appellate Division of the Suprême 
Court of that state, in People v. Sage, 13 App. Div. 135, 43 N. Y. 
Supp. 372, 375, rendered a décision which so aptly expresses our views 
that we quote f rom it as follows : 

"As alrendy stated, I ean flnd no provision of law before the Code of Crim- 
inal Procédure prescribing where imprisonment for default in the payment of 
fines, either in the case of félonies or misdemeanors, should be ordered. As far 
as I hâve teen able to ascertain, the practice has been uniform, where there 
has been imposed botii imprisonment and fine, to direct the imprisonment, in 
default of the payment of the fine, to continue in the same prison; that is 
to say, where the imprisonment was in the state prison, the défendant was 
directed. to stand committed in that prison. It would plainly be unfair to 
commit to the state prison a défendant convicted of a misdemeanor, and 
subject him to the disgrâce of association with félons and hardened criminals, 
for whose punishment state prisons are instituted ; but there is no impropri- 
ety in directing that a félon properly incarcerated in a state prison for his 
offense shall serve ont his fine in the same institution. As there is nothing 
unreasonable or unfair in continuing the imprisonment of félons in state 
prison, and there is no express statutory enactment on the subject, I think 
we should not disturb a practice which has so long prevailed." 

It is our opinion that at the expiration of the term of imprison- 
ment to which Richardson was sentenced, and in default of payment 
of the fine, if it be true that he was unable to pay it, the law required 
that he remain in the prison at Moundsville, where he had served 
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his term, for 30 days, at the end of which time he could hâve made 
application to take the insolvent oath as provided by the law and be 
discharged. 

The order of the Circuit Court, therefore, upon the writ of habeas 
corpus discharging the petitioner, Richardson, is reversed, and we fur- 
ther hold, in accordance with this décision, that, if the authorities 
of the United States so elect, it is within their power to retake Rich- 
ardson and return him to the prison at Moundsville, there to remain 
until such time as he can be lawfully discharged. 

Reversed. 



MUIR v. GREGORY. 
(Circuit Court of Appeals, Second Circuit. February 16, 1909.) 

No. 151. 

QlFTS (î 19*)— INTEB VlVOS— COMPLETION BT DELIVEBT. 

A testatrix, who had provided in her will for a glft of $50,000 In bonds 
to her brother, when in Europe, some two years before her death, wrote 
him that in lieu of such bequest she transferred to his Personal account 
certain descrlbed bonds of the par value of $50,000. The bonds were at 
that time in a safety deposit box in New York City, to which the brother 
had access, and he thereupon removed them. Hcld, that the glft was one 
In praesenti, which became complète when the donee reduced the bonds to 
possession, and was not affected by a subséquent attempt of the donor to 
give them to another. 

[Ed. Note. — For other cases, see Gifts, Dec. Dig. ( 19.*] 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

For opinion below, see 158 Fed. 122. 

Lanier McKee (William H. Thitchchener, of counsel), for appel- 
ant. 

Marshall, Moran & Williams, for appellee. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

LACOMBE, Circuit Judge. The suit involved the ownership of 
certain bonds, par value $50,000 ; complainant claiming their proçeeds 
which are in the possession of défendant. As presented on the argu- 
ment his claim of title is as follows: The original owner was Edla 
J. McPherson, a widow. On Mardi 30, 1900, she executed an assign- 
ment of ail her right, title, and interest in the bonds to her daughter, 
Edla McPherson Muir, the wife of complainant. The mother had for 
some time been estranged from her daughter, because of her marriage, 
and had expressed herself with great bitterness when commenting on 
her daughter's conduct; but before the assignment they had become 
reconciled. The assignment gives a detailed description of the bonds, 
adding : 

"Ail of which were in my safe deposit box in the Jersey City Safe Deposit 
Company, and should be there now, unless removed by George W. Gregory, 
who has access to said safe deposit box." 

Gregory, now deceased, was Mrs. McPherson's brother and the hus- 
band of défendant. Mrs. McPherson did not physically deliver the 

•For other c-ases see lame topic & S numbeb lu Dec. le Am. Digs. 1947 to date, & Hep'r Index» 
168 F.- 
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bonds ta hèr daughtèn It isconceded that at the time they were notr 
in. her:. possession, having been removed from the box by Gregory. 
Mrs. Muir subsequently died, leaving a will in favor of her husband, 
whobrings this suit. 

The answer to his daim is that at the time of the assignment Mrs. 
McPherson had no right, title, or interest in the bonds, which had 
theretofore become the property of George Gregory by gift fully com- 
pleted. The évidence in support of this contention is as follows : The 
box was rented by the .mother in March, 1898 ; it being arranged that 
herself, her daughter, and Gregory should hâve access to it, but she 
and Gregory alone qualified. Gregory had been in her husband's 
employ for some years before the latter's death (in 1897), and there- 
after becjime her confidential man of business and attended to her 
affairs, for which services she continuèd to pay him. His principal 
support was the money thus receivéd from the McPhersons. On 
March 28, 1898, she exécutée! a cbdicil tô her will which contained 
the- folio wing clause: 

"First I give and bequeath fifty thousand dollars in bonds of whieh I 
shall die possèssed, at their aetual inarket value at the time of my decease, 
irrespedtivè of their par value, to my brother George W. Gregory for his own 
use.. '- •" '";:.■; ■-.■■■ ■'■■■■' 

"In lieu of $2000 inconie." ' 

She retained this codicil in her own possession, and it may be in- 
ferred that it was subsequently destroyed by her. It has never been 
probated. . At this time the relations of the mother and daughter were 
friendly. Early in July, 1898, the daughter eloped with complainant. 
The mother was greatly displeased, revokedlier daughter's authority 
over the saf e deposit box, and at once sailed for Europe. The record 
contâinS' many letters written by Mrs. McPherson from abroad, and 
many hearsay statements as to what she said at différent times. We 
do not express any opinion as to the corhpetency of much of this tes- 
timony, which foras put in by complainant, preferring to dispose of the 
case upon the record as he has màde it. 

On August llth Mrs. McPherson wrote to Gregory: 

. "London, August 11, 1898. 

"If you die first, I will pïovide for your : wife. She shall hâve furniture, 
etc., also from 1014 Vermont Ave. That clause must be put in my will when 
I return. The $50,000 novv invested in the commission business must be put 
at interest when the business is closed out, the interest to be yours for life, 
as well as the money left you absolutely. After your death the principal will 
be giyen in charity — unless Edla lives, remarries in her own rank and has 
children. We will arrange that unless you think it had better be done im- 
mediately when I return. Edla J. McPherson." 

Three subséquent letters are as follows : 

"Paris, November 24, 1898. 

"Dear George: I wish to transfer to your account the following bonds: 

3d Ave. E. E. $15,000 

Brooklyn Trolley 10,000 

Standard Gas Co 10,000 

Edison Electric (Brooklyn) 10,000 

3d Ave. R. Ii 5,000 

$50,000 
"Yours very truly, Edla Jean McPherson." 
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"Nov. 28th. 
"Dear George: In looking over my note book where I hâve recorded the 
bonds sent you I find I hâve written 3d Ave. K. R. twice, one for 15,000 and 
again for 5,000. I may not hâve made the same mistake in the transfer sent 
to you, but I hâve got it in mind that I hâve blundered as I was so ill that I 
could barely sit up to transact the neeessary business, and so hasten to send 
you a second paper, which you can destroy, if the original is ail right. I 
bave made over ail the bonds to you in a paper which dated before niy death 
will be yours after I die — and will be valid — giving you the use of ail the mon- 
ey invested in that way. I shall trust to your honor to leave anything outside 
of the 50,000 which is yours outright — to be left to your wife if she outlives 
you— in some form of mémorial to John or Greggy as you see fit. They hâve 
been so outraged my poor dead their money used so scandalously and crim- 
inally that you and I who really loved and honored them must make amends. 
If I live to return I shall reduce the fund that goes to her under my will to 
a narrow sum and give the rest to you for life — afterwards in memoriam. 
"Yours hastily, E." 

"Nov. 28th, 1898. Paris. 
"Dear George: I transfer to your personal account the following bonds — 
the total: 

15,000 Chicago, Mil. & St. Paul. 
5,000 3d Ave. It. li. 
10,000 Brooklyn Trollev. 
10,000 Standard Gas Co. 
10,000 Edison Electric (Brookyn). 



$50,000 
"Flfty thousand dollars which I give you instead of that sum named in my 
will. 1 hâve revoked the bequest by codicil made hère the 26th of November, 
1898. 

"Yours very truly, Edla Jean McPherson. 

"To George W. Giegory." 

Thèse documents évidence a gift of the bonds enumerated. At that 
time they were contained in a box to which donor and donee both had 
access. If the donee made the delivery complète by reducing the 
bonds to his individual possession before the donor revoked the gift 
or herself removed the bonds, his title to them would become perfect, 
and subséquent transactions could not operate to defeat it. Whether 
he removed the bonds at once, or allowed them to remain for a con- 
sidérable time, is immaterial, so long as he did remove them before 
revocation. The testimony leaves no doubt in our minds that he did 
so remove them. The défendant, Mrs. Gregory, testified that in De- 
cember, 1898, her husband returned home one day bringing with him 
some 50 bonds, which she put in a bureau drawer overnight. On 
the following morning she and her husband went to the deposit vaults 
of the Fifth Avenue Bank and placed them in a box. She is corrob- 
orated by a clerk of the bank, who testified that its records show 
that on December 12, 1898, Mr. and Mrs. Gregory surrendered a box 
they had rented prior thereto and secured a larger one. Mrs. Gregory 
testified that thereafter from time to time she eut the coupons, and 
sold the bonds through her brokers on March 5, 1900, reinvesting the 
proceeds. Mrs. McPherson returned to this country in August, 1899, 
and went at first to the Hôtel Endicott, where the Gregorys lived. In 
the fall of 1899 she became reconciled with her daughter. In Novem- 
ber, 1899, Gregory had a paralytic stroke and became unfit to transact 
business. Mrs. McPherson became estranged from him, and, being a 
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woman of violent temper, thereafter used abusive language to and 
about him, as shè had about her daughter. That, however, is im- 
material, if he had already reduced the bonds to his possession. 

The only testimony tending to contradict Mrs. Gregory is given by 
plaintif! and one of his lawyers, who state that Mrs. McPherson told 
them that when she returned from Europe in August, 1899, she went 
to her box and found thèse bonds there. Waiving ail question as 
to the competency of such testimony, it is wholly unpersuasive, be- 
cause according to thèse same witnesses she coupled her statement 
with the f urther one that, after she bëcame reconciled with her daugh- 
ter, she again visited the box and found that the bonds had been re- 
moved ; that thereupon she went to the Endicott, where Gregory was 
seriously ill (which fixes the date as not earlier than November, 1899), 
and demanded a return of the bonds, which he refused, telling her 
that he had turned them over to Mrs. Gregory. There is not a scin- 
tilla of évidence to show that between her first and second visits to 
the box — if she made them — she had undertaken in any way to re- 
voke the gift. 

The original theory of the complaint was that thèse bonds were 
delivered to Gregory in trust to pay the income to Mrs. McPherson, 
and to use the principal in sustaining her will, should it be attacked 
after her death, and if not needed for that purpose they were to be 
returned to her estate. The only testimony to support this proposi- 
tion is found in the statements of plaintiff and his lawyer that Mrs. 
McPherson told them that when she was in Paris she wrote Gregory, 
giving him instructions that, in case her daughter should contest her 
will, the proceeds of thèse bonds should be used to support it. Waiv- 
ing any objection to the competency of this testimony, it is of no pro- 
bative value, since it is wholly at variance with the letters which she 
concededly did write. Either the witnesses misunderstood her, or 
she misrepresented the facts, whether from defective memory or oth- 
erwise. Two days after the transfëf of November 24th, she wrote 
to Gregory, saying: 

"I send the transfer. * * , * If I flnd myself getting any worse I shall 
transfer the rest of the bonds to you and hâve the transfer sealed up to be 
sent on' to you — so you will hâve a fighting fund if necessary." 

It is manif est that the clause in the second paragraph of the letter 
of November 28th refers to bonds other than the $50,000 already 
transferred. The correspondence plainly indicates that such transfer 
was a gift in prsesenti in substitution of the bequest by codicil, which 
was at the same time revoked. 

Finally, it is contended that, if there was a gift, it was induced by 
the undue influence and misrepresentations of Gregory, and therefore 
void. Hère, again, there is a complète failure of proof. Mrs. Mc- 
Pherson's letters indicate that she was being continually advised that 
Muir was an unfit person for her daughter to associate with, and that 
her daughter was being abused to her ; but there is nothing to show 
that Gregory was the writer of any such letters — no letter of his to 
her is in évidence — or that he inspired them. Indeed, she writes on 
January lOth: 
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"I send a letter of Henry's — burn after reading and of course never refer 
to it. After abusing E. [the daughter] in such ternis that even hardened as 
laml was revolted by the cruelty, etc." 

Whatever others may hâve done to turn the mother against the 
daughter, nothing of that sort is brought home to Gregory, while the 
gift itself was but a variation in the method of making provision for 
her brother and his wife which she had contemplated and undertaken 
to make effective by a codicil long before any estrangement began. 

The decree is affirmed, with costs. 



COOPERANT TELEPHONE CO. v. ST. CLAIR. 
(Circuit Court of Appeals, Second Circuit March 16, 1909.) 

No. 61. 

1. Master and Servant (§ 102*) — Injuries to Servant — Dutt of Master— 

"Reasonable" Care. 

A master is bound to use reasonable care in securing the employé a 
reasonably saie place to work and to be reasonably careful in warning 
the servant of any spécial aud peculiar dangers incident to some particular 
locality concerning which the master is advised, or should be advised, if 
ne has been reasonably careful ; the vvord "reasonable" being one of no pré- 
cise définition, but varying in signification with the circumstances of each 
particular case. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. § 173 ; 
Dec. Dig. § 102.* 
For other définitions, see Words and Phrases, vol. 7, p. 59D3.] 

2. Master and Servant (§ 217*) — Injuries to Servant— Electric Linehen— 

Assumed Risk. 

While a lineman, engaged in working on pôles carrying wires heavily 
charged with electricity, assumed the risk of encountering, on a clear 
day without moisture, wires carrying such current, with such insulation as 
inight be expected on wires so placed and which had been in service and 
exposed to ordinary wear and tear, he did not assume a risk, of which he 
was ignorant, that, by the act or with the assent of those in charge of 
such wires, insulation had been intentionally removed and never replaced. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. § 584; 
Dec. Dig. § 217.* 

Assumption of risk incident to employaient, see note to Chesapeake & 
O. R. Co. v. Hennessey, 38 C. C. A. 314.] 

3. Master and Servant (§ 289*)— Injuries to Servant— Contbibutory Nég- 

ligence—Question fok Jury. 

In an action for death of an electric lineman by coming in contact with 
a heavily charged wire from which the insulation had been removed and 
not replaced, whether décèdent was négligent in failing to detect the re- 
moval of the insulation when he stood at the foot of the pôle, or as he was 
climbing it, was for the jury. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. § 1106 ; 
Dec. Dig. § 289.*] 

In Error to the Circuit Court of the United States for the District 
of Vermont. 

This cause cornes hère upon appeal from a judgment entered upon 
the verdict of a jury in favor of défendant in error, who was plain- 

•For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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tiff below. The action was brought under the New York statute to 
recover for the death of Nelson J. St. Clair, a lineman in the employ 
of défendant, who was killed by coming in contact with a wire or 
wires carrying a high voltage current. 

O. M. Barber (J. Sanford Potter, of counsel), for plaintiff in error. 
T. W. Moloney, for défendant in error. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

LACOMBE, Circuit Judge. The téléphone wires upon which de- 
ceased was working carried a current not sufficiently strong to injure 
him. The wires with which he came in contact belonged to a light 
and power company and were strung along a street in Whitehall, N. 
Y., above a line of téléphone wires. About two years before the 
accident, which happened July 27, 1905, the wires of the light com- 
pany sagged at the locality in question and thus approached the lines 
of the téléphone company. The latter complained to the light com- 
pany; but, its complaints not being attended to, défendant erected a 
framework on its pôle, extending above its own wires, and on the top 
of this frame it fastened the light wires. The pôle thereafter carried 
two cross-arms, on which were strung 16 or 17 téléphone wires. Thèse 
cross-arms were about 20 inches apart, and above, at a distance vari- 
ou.sly estimated by the witnesses at from 21 inches to 2% feet, was 
the top of the framework, carrying 5 light wires, of which, on the 
day of the accident, two were carrying current. Deceased was direct- 
ed to climb the pôle and fasten 2 of the téléphone wires, recently 
strung, to pins on the lower cross-arm near its outer end. He climbed 
the pôle, using spurs, feached and placed his feet on the lower cross- 
arm, straddled over the wires on the upper cross-arm, and bent down 
and over to reach the wires he was to fasten. In some way, not clear- 
ly indicated, while engaged in that work he straightened up so as to 
corne into contact with the two light wires and received the current 
which killed him. 

■ In the winter before the accident — January or Eebruary — in order 
to tîiaw out a frozen water pipe, the insulation was removed from 

: thèse two wires for a distance of 2 or 3 inches, and copper wires 
were fastened to them and were led into an adjoining building. When 
the pipe was thawed out thèse copper wires were clipped off, but noth- 
ing was done towards restoring the insulation. The places where it 

"was removed were distant from the pôle about as far as the man who 
removed the insulation could conveniently reach. Subsequently, the 
wires being tightened, they were drawn somewhat nearer to the line 
of the pôle. There was évidence from which the jury was fully justi- 
fiée! in finding that the denuded places were plainly visible to any one 
who looked at them, from the street when standing near the foot of 
the pôle, àlfhough if he were close to the pôle, as he would be when 
about to climb it, they might not be apparent, being hidden by the pôle 

or cross-arms. There was no regular periodical inspection of the 
pôles and wires, but ail linemen were instructed to be careful and to 
report any d-ef ects they might discover when working on the line. 
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The gênerai manager of the défendant, who put the deceased to work, 
testified that he did not himself know before the accident of thèse two 
denuded places on the light wires. 

Deceased had worked as lineman for the défendant at other places, 
but this was his first job in Whitehall. The gênerai manager testified 
at some length as to a warning he gave him. From his varions state- 
ments the jury were justifïed in finding the facts to be as follows : 
At about 10 a. m. (the accident happened in the afternoon) deceased. 
was working on a pôle near the footbridge fixing a street arc light 
which the witness had taken pains to find out was carrying no current. 
That wire he had to "eut around the pôle and place in a better posi- 
tion, so that the wires would be arranged more systematically and 
that would be a safer place when the current was turned on." Prior 
to this time current was not run through the light wires at Whitehall 
in the daytime, but shortly before July 27th a day current had been 
started through two of the five wires. It occurred to the gênerai 
manager that the men might be misled as to the situation by reason 
of the circumstance that there was no current in the light wire on 
which deceased was then working. He therefore called to the de- 
ceased as he was splicing the wire, pointed up to the wires overhead, 
and sàiH: 

"Those wires are carrying a day current now, and you nmst be careful 
about theni." 

He further testified that he again said the same thing to deceased' 
and another lineman ; but there is nothing to warrant the conclusion 
that this warning was given at the pôle where the accident happened, 
or was other than a gênerai warning that the light wires, or some of 
them, were carrying current. 

Such beihg the facts, it seems unnecessary to discuss the numerous 
authorities cited on the briefs. Well-settled principles of law déter- 
mine the conclusion. It is the duty of the master to use reasonable 
care in securing the employé a reasonably safe place to work, and to 
be reasonably careful in warning the servant of any spécial and 
peculiar dangers incident to some particular locality, about which 
the master is advised or should be advised if he has been reasonably 
careful ; the précise définition of the word "reasonable" varying, of 
course, with the circumstances of each particular case. When the 
défendant fastened the light wires to its own pôle and maintained 
them there for two years, it made them a part of the place where it 
put its own employés to work. Quite probably the light Company was 
négligent, first in letting its wires sag so near the téléphone pôles as 
to interfère with work on them, and afterwards in removing insula- 
tion and not replacing it; but the circumstance that plaintiff might 
hâve recovered, had he sued the light company, is no bar to his re- 
covering against défendant if he can show négligence on its part. 
Upon the uncontradicted testimony the jury was warranted in finding 
that the denudation of the light wires was so obvious, even from 
the street, and had continued so long — five months at least — that 
défendant was charged with knowledge of its existence, and that 
reasonable care for the safety of its employés required it to notify 
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them of the existence of this especial danger to which workers on that 
pôle would be exposed. 

It is contended that, when deceased climbed the pôle after bting 
warned that there was current running in the two wires, he assumed 
ail risks. No doubt he did assume the risk of encountering on a clear 
day, without moisture anywhere, wires carrying a high current, with 
such insulation as might be expected on wires so placed and which 
had been in service and exposed to ordinary wear and tear ; but he 
did not assume the further risk, being ignorant of it, that by the act 
of or with the assent of those in charge of such wires insulation had 
been intentionally removed and never replaced. The jury were jus- 
tified in finding, as they did, under the charge, that: 

"This was an extraordinary danger, that was not a part of the risks that 
were assumed by the employnient." 

We cannot say upon the évidence that as matter of law the deceased 
was négligent, either in failing to detect the denudation when he stood 
at the foot of the pôle, nor as he climbed it, when, as one of défend- 
ants witnesses testified, he would naturally be looking down, nor in 
trying to tie on the téléphone wires by stooping over the second tier 
of wires, instead of trying to stretch out in the 30 inches between the 
two cross-arms. Ail thèse matters were properly for the considération 
of the jury, which has found on this question in his favor. 

We do not find any errors in the charge, nor in the refusai of certain 
of defendant's requests. 

The judgment is affirmed. 



KINDRED et al. v. UNION PAC. R. CO. 

(Circuit Court of Appeals, Eighth Circuit, February 12, 1909.) 

No. 2,671. 

1. Public, Lands (§ 92*)— Rights Acquibed by Allottees. 

The treaty of 1860 (12 Stat. 1129) with the Delawaré' Indians, which 
provided that 80 acres of the Delawaré Diminished Réservation in Kansas, 
as defiued by prior treaty, should be assigned to each member of the tribe, 
and the remainder, with specifled exceptions, disposed of for their beneflt, 
merely converted the tribal or communal right of occupancy in the lands 
assigned into a several one, and did not vest the assignées with the title to 
the land; and it was within the power of Congress to subsequently grant 
right of way over the same to a railroad company. 

[Ed. Note.— For other cases, see Public Lands, Cent. Dig. § 278; Dec. 
Dig. § 92.*] 

2. Public Lands (§ 92*) — Gbant to Railkoad of Right of Way— Construc- 

tion. 

Act July 1, 1862, c. 120, 12 Stat. 489, which granted a right of way 400 
feet wide to the Leavenworth, Pawnee & Western Railroad Company over 
the public lands on its prescribed route, included such right of way over 
the lands of the Delawaré Diminished Réservation. 

[Ed. Note. — For other cases, see Public Lands, Cent. Dig. § 278; Dec 
Dig. § 92.*] 

3. Adverse Possession (§ 7*)— Railboad Right of Way— Public Lands. 

No part of the right of way granted by Congress to a railroad company 
over public lands can be alienated without the consent of Congress, nor 

*For other cases see same topic &. § numebr in Dec. & Am. Dîgs. 1907 to date, & Rep'r Indexe» 
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lost by lâches or acquiescence, and private persons encroaching thereon 
can acquire no right by lapse of time. 

[Ed. Note. — For other cases, see Adverse Possession, Dec. Dig. § 7.*} 

4. Eaileoads (§ 73*)— Right of Way— Right to Protection by Injunction. 

Equity bas jurisdiction of a suit by a railroad company to enjoin own- 
ers of adjoining lands from encroaching upon or interfering with its use 
of its right of way. 

[Ed. Note. — For other cases, see Railroads, Dec. Dig. § 73.*] 

Appeal from the Circuit Court of the United States for the District 
of Kansas. 

Frank Doster (A. M. Harvey and Edward D. Osborn, on the brief), 
for appellants. 

R. W. Blair (N. H. Loomis and H. A. Scandrett, on the brief), for 
appellee. 

Before SANBORN and HOOK, Circuit Judges, and PHILIPS, 
District Judge. 

HOOK, Circuit Judge. This was a suit by the Union Pacific Rail- 
road Company as the successor of the Leavenworth, Pawnee & West- 
ern Railroad Company, against L- P. Kindred and others, to enjoin 
them from entering upon and interfering with its right of way in 
Wyandotte and Leavenworth counties, Kan., along the north side of 
the Kansas river, through lands within what was once the Delaware 
Indian Diminished Réservation. The railroad company claims a right 
of way 400 feet in width under a congressional grant to its predeces- 
sor in title. The défendants, who are owners of adjacent lands, con- 
cède a right of way 100 feet in width, founded, however, only on ad- 
verse possession, and are not interfering therewith ; but they deny the 
construction of the act of Congress contended for by the railroad com- 
pany. The trial court gave the railroad company a decree, and the 
landowners hâve appealed. Three questions are presented : Had Con- 
gress power to grant any right of way across the lands? If so, did it 
exercise it? Is the case of équitable cognizance? 

The grounds of the contention that Congress had no power to grant 
a railroad right of way across the lands in question may be briefly 
stated as f ollows : By the treaty of 1829 made with the Delaware Na- 
tion of Indians (7 Stat. 327) it was provided that the country in the 
fork of the Kansas and Missouri rivers within defined limits "be con- 
veyed and forever secured by the United States to the said Delaware 
Nation as their permanent résidence," and the United States guaran- 
teed "the quiet and peaceable possession and undisturbed enjoyment 
of the same against the claims and assaults of ail and every other peo- 
ple whatsoever." By the treaty of 1854 (10 Stat. 1048) the Delawares 
relinquished a part of the réservation to the United States for an ex- 
pressed considération, and another part was given up to be sold for 
their benefit. The remainder, which was retained for their "permanent 
home," was known as the "Delaware Diminished Réservation." It 
was provided by article 11 of this treaty that whenever the Delawares 

•For other cases see same topic & § tomber in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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desired it the réservation retained should be surveyed, and there should 
bemade a uniform assignment of portions thereof to each person or 
family as designated by the principal men of the tribe, and by article 
12 that railroad companies should hâve a right of way on payment 
of a just compensation. The désire of the Delawares for an assign- 
ment in severalty led to the treaty of 1860 (12 Stat. 1129), which pro- 
vided that 80 acres of the réservation should be assignée to each mem- 
ber of the tribe, and the remainder, with some specified exceptions, 
should be disposed of for their benefit. 

The contention is that the effect of this treaty was to vest in the in- 
dividual assignées an équitable title in fee, and that it was, there- 
fore, beyond the power of Congress thereafter to grant a right of way 
across the lands so assigned witliout the consent of the assignées and 
without the existence and due exercise of the right of eminent do- 
main. It does not appear that after the assignment in severalty the as- 
signées individually assented to the grant of the right of way by Con- 
gress, nor does it appear that proceedings in condemnation were in- 
stituted. The right of way rests upon a direct grant to the Leaven- 
worth, Pawnee & Western Railroad Company contained in Act Julv 
1, 1862, c. 120, § 9, 12 Stat. 489. The inquiry is therefore directed to 
the character of the right or title obtained by the individual Indians by 
the assignment to them of portions of the réservation in accordance 
with the treaty of 1860. "Was it a mère right of occupancy, with 
no power to convey the land, except to the United States, or by their 
consent? Or was it substantially a title in fee simple, with full power 
"of aliénation?" That was the test applied in Jones v. Meehan, 175 
U. S. 1, 20 Sup. Ct. 1, 44 L. Ed. 49, and Francis v. Francis, 203 U. 
S. 233, 27 Sup. Ct. 129, 51 L,. Ed. 165. It was held in those cases that 
a title in fee may pass to an individual Indian by the opération of a 
treaty, without the aid of an act of Congress, and without the évidence 
of a patent. But it is not doubted that, if the right secured was mere- 
ly one of occupancy, and did not differ f rom the previous right of the 
tribe, except that it was several, instead of communal, the United 
States retained the title, and the dominion and control customarily 
exercised over Indian réservations and lands. 

We think the treaty of 1860 évidences a studied purpose not to vest 
title in the Indians severally and place it beyond the control of the 
government, but merely to convert the tribal or communal right of 
occupancy into a several one. It was an expérimental step towards 
developing a capacity for individual ownership. The usual indicia of 
transfer of title are wholly absent, except the provisions "that the 
tracts are set apart for the exclusive use and benefit of the assignées 
and their heirs," and that prior to the issue of the certificates of assign- 
ment "the Secretary of the Interior shall make such rules and régula- 
tions as lie may deem necessary or expédient, respecting the disposition 
of any of said tracts, in case of the death of the person or persons to 
whom they may be assigned, so that the same shall be secured to the 
families of such deceased persons." But the inference that might oth- 
erwise be drawn that those provisions imported something more than 
a mère right of occupancy is dispelled by the further provision that, 
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"should any of the Indians, to whom tracts shall be assigned, abandon 
them, the said Secretary may take such action in relation to the proper 
disposition thereof as in his judgment may be necessary and proper." 
While a title may pass by a treaty, and neither an act of Congress nor 
a patent is essential to its vesting, yet an expression of an ultimate pur- 
pose to give a patent lias been relied on as significant évidence of the 
intention in cases otherwise doubtful. But that évidence is lacking 
hère. By the treaty of 1860 the title of the United States was neither 
added nor promised to be added in the future to the right secured by 
the assignments. On the other hand, spécifie provision was made in 
the same treaty for the allotment to four chiefs and the interpréter of 
the Nation of certain quantities of land in the réservation to be selected 
by them, and, as if to distinguish the title they were to hâve from the 
rights of the ordinary assignées, it was provided they should "receive 
a patent in fee simple therefor from the Président of the United 
States." The intention to vest in the chiefs and interpréter a right 
and title différent from that assigned in severalty to the other mem- 
bers of the tribe is quite apparent. It was also provided by the treaty 
that the tracts assigned should not be aliénable in fee, leased, or oth- 
erwise disposed of, except to the United States or to members of the 
Delaware tribe, and they were to be exempt from levy, taxation, sale, 
or forfeiture until otherwise provided by Congress. 

We do not doubt that Congress could convert a tribal right of oc- 
cupancy into an individual one, with right of succession in the heirs 
and of transfer between the members of the tribe, and yet withhold 
the title and the same power of dominion it possessed before the as- 
signment in severalty ; and we think that is what was done by the 
treaty of 1860. Though more uniform and équitable, it was similar 
to the custom of individual occupancy without ownership which other 
Indian nations had themselves established. Further évidence of this 
intention is found in the treaty of 1866 (14 Stat. 793), entered into as 
the resuit of an expression by the Delawares of a désire to remove to 
the Indian country between Kansas and Texas. This treaty contem- 
plated the disposition of ail of the lands of the Delawares in a body, 
with an exception in favor of those who should elect to dissolve their 
relations with the tribe and become citizens of the United States. For 
those who desired to remain proceedings in court as in naturalization 
cases were prescribed, and it was provided that "there shall be grant- 
ed to each of the Delawares who hâve thus become citizens a patent 
in fee simple for the lands heretofore allotted to them." But before 
this treaty was entered into Congress had granted the right of way to 
the railroad company. By the terms of this treaty the improvements 
upon the lands to be sold were to be appraised and the value paid to the 
Indians to whom they belonged, respectively ; but there was no such 
provision as to the proceeds of the lands, nor other récognition of an 
individual title therein. 

The case hère is clearly distinguishable from Jones v. Meehan, su- 
pra, and the other cases relied on. Congress could hâve prescribed 
condemnation proceedings for the acquisition of the right of way, as 
was the case in Cherokee Nation v. Kansas Railway Co., 135 U. S. 
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641, 10 Sup. Ct. 965, 34 L,. Ed. 295, or, as was done hère, it could 
grant the right of way by législative act assuming for the government 
the extinguishment of such Indian title as there was, as well as the 
payment of compensation. The Suprême Court of Kansas, in Grin- 
ter v. Railway Co., 23 Kan. 655, held that the individual Indians se- 
cured a mère right of occupancy under the treaty of 1860, and that 
in 1862 Congress had full power to grant the right of way across the 
lands so held. The power in Congress is clear. Railway v. Roberts, 
152 U. S. 114, 116, 14 Sup. Ct. 496, 38 L. Ed. 377. 

We are also of the opinion that Congress, by sections 2 and 9 of 
the act of July 1, 1862 (12 Stat. 491, 493, c. 120), granted the right of 
way in question 400 feet in width. The grant of the right of way in 
section 2, adopted for the Leavenworth, Pawnee & Western Railroad 
Company by section 9, applied to ail public lands in respect of which 
Congress could so legislate. That the term "public lands" included 
those in the Delaware réservation is shown, we think, by the final 
clause of section 2, wherein the United States assumed the duty of 
extin'guishing the Indian titles. The exceptions and réservations found 
in section 3 of the act related to the donation of lands in aid of the con- 
struction of the railroad, and doubtless included Indian réservations 
like that of the Delawares. They are the customary exceptions and 
réservations in such cases, but it is apparent they hâve no relation to 
the right of way granted by the second section. The application of 
them exclusively to the land grant indicates the intention of Congress 
to give a right of way across ail lands, without exception, so far as 
it was within its power to do so. 

There are obvious reasons why the government should hâve re- 
frained from donating in aid of railroad enterprises spécifie lands with- 
in réservations previously set apart by treaty to Indian tribes, and yet, 
having the power, should hâve granted a right of way through them, 
taking upon itself the duty of adjusting claims for compensation. It 
is not to be supposed that Congress, in prescribing a route for the con- 
struction of a railroad that would in ail probability run through an 
Indian réservation, intended that the railroad company should deal 
with individual Indians, to whom the right of occupancy had been as- 
signed in severalty, in securing the necessary right of way, especiallv 
when the Indians were still in a state of pupilage and the government, 
as their guardian, still retained the title and dominion over the lands 
set apart for their use. There were no provisions in the act of 1863 
conferring upon the railroad company the power of eminent domain, 
and those of the later act of July 2, 1864 (13 Stat. 356, c. 216), were 
intended to apply, not to lands like those of the individual Delawares, 
but to those held by persons whose rights and titles were ordinarily 
judicable in proceedings in courts of justice. That a right of way 
400 feet in width across the lands in question was granted by the act 
of Congress was held in Grinter v. Railway, 23 Kan. 655, and was 
assumed without dispute in Union Pacific Railway Company v. Kin- 
dred, 43 Kan. 134, 23 Pac. 112. It is shown by stipulation in the rec- 
ord before us that Mr. Justice Brewer, when United States Circuit 
Judge, ref erred to the Grinter Case m Union Pacific Railway Compa- '' 
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ny v. Shamnon, hère published in the margin, 1 and said that as a mem- 
ber of the Suprême Court of Kansas he took part in the décision and 
had no reason to doubt its correctness. 

It was conclusively determined by the act of Congress that a right 
of way 400 feet in width was essential to the performance of the pub- 
lic duties assumed by the grantee upon its acceptance of the grant. 
No part of that right of way could be alienated without the consent of 
Congress, nor lost by lâches or acquiescence. Northern Pacific v. 
Smith, 171 U. S. 260, 18 Sup. Ct. 794, 43 L. Ed. 157 ; Northern Pacific 
v. Townsend, 190 U. S. 267, 23 Sup. Ct. 671, 47 h- Ed. 1044; North- 
ern Pacific v. Ely, 197 U. S. 1, 25 Sup. Ct. 302, 49 L- Ed. 639. It be- 
came in a sensé a national public highway, and private encroachments 
upon it could be neither strengthened nor confirmed by lapse of time. 

itJnion Pac. Ry. Co. v. Shannon et al. 
(Circuit Court, D. Kansas.) 

BREWER, Circuit Judge. This is a bill to restrain défendant and his suc- 
cessors in office from entering upon the right of way of complainant, and 
from prosec-uting any suits, civil or c-riminal, against the complainant or its 
employés on account of their quarrying stone on said right of way. The de- 
fendant insists that a public highway exists over said right of way and 
parallel to complainant's track, and his efforts and actions are simply to pro- 
tect such public highway. That the complainant owns a right of way 200 
feet in width on either side of its track has been decided by the Suprême Court 
of Kansas. Grinter v. U. P. Ry. Co., 23 Kan. 642. I, as a member of that 
court at the time of that décision, took part therein, and hâve no reason to 
doubt its correctness or its binding force on this court. That the proceedings 
of the county commissioners of Leavenworth county for the opening of a pub- 
lic highway at the place in question were insufficient has also been decided 
by that court. State v. Horn, 34 Kan. 556, 9 Pac. 208. And that no public 
highway exists by prescription has likewise been decided. State v. Horn, 35 
Kan. 717, 12 Pac. 148. While proceedings hâve been instituted before the 
county commissioners to correct the record of the highway proceedings, and 
the county commissioners hâve attempted to make such correction, yet an 
appeal has been taken from their order, and such appeal vacates their action, 
and leaves the matter now as though no such action had been had. Black- 
shire v. Railroad Co., 13 Kan. 514. 

Of course, with only thèse facts presented, the complainant would be «n- 
titled to protection in the peaeeful enjoyment of its right of way. But défend- 
ant further insists upon an estoppel. I do not think this claim of an estoppel 
is made out. This alleged highway, the Duncan road, as it is called, runs on 
the north side of the railroad track at the point in question. Tears ago it 
crossed to the south of the track, about one mile and a half east, and ran 
on such south side for some distance. At the instance of the superin tendent 
of the complainant's road this part south was changed to the north side, and 
in considération thereof complainant built two bridges on the line of the new 
road. But ail this change and this work on bridges was made more than a 
mile and a half distant from the land in dispute. Why complainant's action 
as to a pièce of road a mile and a half distant should estop it from pleading 
the truth as to this is not apparent. Nothing was represented expressly or 
impliedly as to this by complainant. Défendant had equal knowledge with 
complainant. He was not misled by complainant's action. He did not rely 
thereon and parted with nothing on the faith thereof. Scarcely a single élé- 
ment of estoppel can be found. 

Equally immaterial is the fact testified to of complainant working out its 
road tax on a part of this highway, or the alleged convenience in opening a 
road elsewhere. The public has had ample notice and time to open a new road. 
I see nothing to justify interférence with complainant's rights, and a decree 
must go as prayed for. 
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Possession of portions thereof by individuals was not adverse, in the 
sensé that it might ripen into ti-tle ; nor, however long it was permitted 
to continue, did it preclude the railroad Company f rom performing its 
duty by asserting its right thereto whenever the necessity for the full 
use arose. That for a long time it maintained its right of way fences 
within the exterior limits of the strip gave the adjacent landowners 
nothing more than a permissive use of the uninclosed portions, and 
when it became inconsistent with the public use to which the right of 
way was dedicated by Congress the railroad company properly remov- 
ed its fences and resumed possession. Under such circumstances it 
cannot be said, when it applied to a court of equity to protect the right 
of way from continued encroachments, that it came with unclean 
hands. The title of the railroad company, which is said to be that of a 
limited fee (Northern Pacific v. Townsend, supra), is not so dissimilar 
from an easement as to render inapplicable the remedy âppropriate to 
the latter (Louisville & N. R. Co. v. Smith, 63 C. C. A. 1, 128 Fed. 1). 
Affirmed. 



REARDON v. ROCK ISLAND PLOW CO. 

(Circuit Court of Appeals, Seventh Circuit. January 5, 1909.) 

No. 1,501. 

1. Sales (§ 476*)-^Contbact— Construction— Retakinq of Property. 

Where a contract of sale provided that the right of possession of ail 
goods ordered or which might be ordered and shipped to the buyer should 
remain in the seller to hold or retake and subject the same as security to 
the indebtednéss contracted by the contract until full payment, without, 
however. releasing the purchaser from payment as stipulated in the con- 
tract, the bankruptcy of the buyer Justified the seller in retaking the 
property as between them. 

[Ed. Note. — For other cases, see Sales, Dec. Dig. § 476.*] 

2. BANKRUPTCY (§ 207*) — LIENS' — PRESERVATION. 

Under the bankruptcy act (Act July 1. 1898. c. 541, 30 Stat. 564, 565 
fU. S. Comp. St. 1901, pp. 3449, 3450]) § 67 b, c, f, providing for the préser- 
vation of liens in favor of the bankrupt's estate when obtained by any 
creditor through légal proceedings or otherwise, which are set aside by 
the bankruptcy proceedings, and subrogating the trustée to the rights of 
the creditor for their enforcement, exécution liens existing in favor of 
creditors at the time of the intervention of bankruptcy proceedings are 
théreby rendered inoperative as a préférence, but are retained in favor 
of the trustée that the liens may be distributed among the whole body of 
creditors. 

[Ed. Note.— For other cases, see Bankruptcy, Dec. Dig. § 207.*] 

3. Bankruptcy (§ 196*)— Liens— What Law Governs. 

Whether a lien was obtained on personal property in the hands of the 
bankrupt by the delivery of the exécutions to the sheriff before the inter- 
vention of bankruptcy proceedings, and whether such lien was applicable 
to property held by the bankrupt under conditional sale contracts, was 
governed by the law of Illinois, where the exécutions were issued. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 196.*] 

4: Execution (§ 110*)— Lien— Statutes— Efpect. 

Rev. St. 111. 1874, c. 77, par. 9, declaring that no exécution shall bind the 
goods and chattels of the person against whom it is issued until it is de- 

*For other cases see same topic & § numbbe in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Hvered to the sheriff to be executed, is a modification of the common-law 
rule by which a lien was created from the issuance of the writ. 

[Ed. Note. — For other cases, see Execution, Cent. Dig. §§ 213-215 ; Dec. 
Dig. § 110.*] 

5. Sales (§ 473*)— Conditional Sales— Righx of Seller— Execution Cbedit- 
obs. 

Where a chattel is delivered to the buyer under a conditional sale so as 
to clothe him with an apparent ownership, a bona fide purchaser or exé- 
cution créditer of the buyer is entitled to protection as against the claim 
of the seller. 

[Ed. Note.— For other cases, see Sales, Cent. Dig. §§ 1371-1390; Dec. 
Dig. § 473.*] 

Appeal from the District Court of the United States for the North- 
ern Division of the Southern District of Illinois, in Bankruptcy. 

The appellant, as trustée of the estate of Frank Brown, a bankrupt, liled 
his bill in the District Court — and later an amended bill on leave of the 
-court— against the appellee, Rock Island Plow Company, for accounting and 
recovery for Personal property obtained by the appellee from the bankrupt, 
two days prior to the bankruptcy adjudication, in alleged dérogation of rights 
thereto now vested in such trustée ; and this appeal is from a decree dismiss- 
ing the bill, as amended, on the hearing of a plea interposed by the appellee 
and sustained by the trial court, the appellant electing "to file no reply to the 
said plea." 

The facts averred in the bill are (in substance) that on November 27, 1907, 
Frank Brown filed his voluntary pétition in bankruptcy in the trial court, and 
on the same day was adjudged a bankrupt; that the complainant (appellant) 
was elected and is acting as trustée of the estate therein ; that on November 
25, 1907, the bankrupt, for a pre-existing indebtedness of $406, transferred to 
the Rock Island Plow Company property in payment thereof valued at $500; 
that the bankrupt was then insolvent, and such company then had notice and 
reasonable cause to believe him to be insolvent; and that such transfer was 
an unlawful préférence of that company as a creditor over other créditera of 
the bankrupt of the same class. In the amended bill two exécutions are aver- 
red as issued and in the hands of the sheriff of Tazewell county in favor of 
judgment creditors of the bankrupt — one in favor of Peoria Cordage Company, 
for $247.15, delivered to the sheriff November 13, 1907 ; and the other in favor 
of D. M. Sechler Carriage Company, for $282.25, delivered November 24, 1907— 
each of which was wholly unsatisfied, and therefore alleged to constitute a 
lien upon ail real and personal property of the bankrupt on and after delivery 
to the sheriff; and proceedings in bankruptcy are further averred setting 
aside the liens so obtained as to the exécution creditors, but preserving them 
for the benefit of the estate in bankruptcy, with the trustée subrogated therein. 

The plea of the appellee, Rock Island Plow Company, which was sustained 
by the trial court, avers (substantially), in justification of such taking of prop- 
erty from the bankrupt, that the property was obtained from the appellee and 
held by the bankrupt exclusively under the terms and conditions of three 
written contracts, signed by the bankrupt in the name of his then copartner- 
ship, dated, respectively, (1) December 15, 1905, (2, 3) March 7, 1906, whereof 
• copies are annexed to the plea ; and the following terms contained in each 
are set f orth as the conditions relied upon, viz. : 

"It is agreed that the delivery of ail goods sold, and the time of payment 
granted to purchaser by ternis of this coutract, are in reliance upon the crédit 
standing and prospects of business of purchaser as now engaged, communicated 
•direct or through usual commercial channels, and that if the status of the 
purchaser be not as communicated, or if it be ehanged hereafter before full 
payment by mortgage, loss by fire. sale out of usual course of trade, dissolu- 
tion, assignment. bankruptcy, attachment or the like then any and ail of such 
indebtedness shall be at our élection, without notice, immediately due, or we 
may treat the same. whether in notes or on account as if the original purchases 
had been eontracted for cash on delivery. 

•For other cases see same topic & § numbek In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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"It is agreed that the right to the possession of ail goods ordered or descrlb- 
ed generally or Specifically In this eontract or which may be ordered and 
shipped to purchaser hereafter during the Ufe of this eontract as herein pro- 
vided, and the proceeds (in case of sale of sanie) shall remain in and inure to 
us, with the effect that we may hold or retake and subject same as security 
(in the manner described by law for the subjection of chattels and foreclosure 
of chattel liens of like nature) to the Indebtedness hereby contracted until full 
payment shall hâve been made by purchaser to our acceptance ; and to this end 
the moneys and notas received on such sales shall be kept separate and apart 
f rom other moneys, papers and transactions, but nothing in this shall release 
purchaser from making payment as stipulated in this eontract." 

And it is further averred: That the goods mentioned remained at ail times 
the property of the appellee, until paid for by the bankrupt ; that he had not 
paid the purchase priée therefor on November 25, 1907 ; that the appellee then 
"lawfully retook and repossessed itself of the same" ; and that it was not 
therein "a créditer of said bankrupt within the meaning of the" bankrupt aet 
(Act July 1, 1898, c. 541, 30 Stat 544 [U. S. Oomp. St. 1901, p. 3418]). The 
plea also states that no levy was made by the sheriff upon any of thèse goods ; 
that the alleged order of subrogation in favor of the trustée "was illégal and 
void," and made without notice to the appellee ; that theretofore, on November 
29th, one of said exécutions was "indorsed and returned" by the sheriff, and 
"filed back" in the county court December 3, 1907, and on February 21, 1908, 
the other of said exécutions was returned by the sheriff, indorsed "No property 
found." 

Ira J. Covey, for appellant. 

Walter H. Kirk and B. D. Connelly, for appellee. 

Before GROSSCUP, BAKER, and SÈAMAN, Circuit Judges. 

SEAMAN, Circuit Judge (after stating the facts as above). The 
sufficiency of the bill and amended bill filed by the appellant, as trus- 
tée in bankruptcy, to charge the appellee with accountability for re- 
çeiving a préférence within the terms of the bankruptcy act, is un- 
questioned; and the only issue for review is whether the facts set up 
in the appellee's plea are sufficient to avoid such charge, as the trial 
court ruled thereupon. That the contracts and defaults averred in 
the plea justified the taking or retaking of the property in question, 
as between the appellee and the bankrupt, may not be doubted. Under 
the provisions of the bankruptcy act, however, the facts averred in the 
bill and admitted by the plea raise a différent question, as to the i'"-^ort 

and force of such contracts in référence to the rights set up by th> us- 

tee ; and we are impressed with no theory of the eontract conditions on 
which the plea can be upheld. 

The contentions on behalf of the appellee, in support of the plea, 
rest upon the premise that thèse contracts were conditional-sale con- 
tracts — not chattel mortgages or liens upon personal property, within 
the provisions of paragraph 1 of the chattel mortgage act of Illinois 
(2 Starr & C. Ahn. St. 1896, c. 95, p. 2743)— and so recognized as 
valid under authorities cited. On the other hand, the twofold conten- 
tions for the appellant are: (1) That no conditional sale appears, for 
want of eontract terms retaining title in the seller, so that the several 
contracts are without force as liens under the Illinois act above men- 
tioned; and (2) that, treated as conditional sale contracts, they fur- 
nish no défense against the right of action vested in this trustée, 
through the paramount liens of exécution creditors, under the establish- 
ed rule in Illinois in référence to such contracts. So, it is not claimed 
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on the part of the appellee that its taking of the property in controver- 
sy can be upheld by way of the enforcement of a lien thereon in any 
f orm ; and it clearly appears f rom the above-cited statutory provision 
in Illinois and the décisions thereunder that the contracts furnish no 
support for a lien to bar recovery under the bill. 

The contract terms or conditions set out in the plea and relied upon 
in the argument for the interprétation sought as a conditional sale make 
no express provision in référence to the title — neither for retaining it 
in the seller, nor for its transfer to the purchaser on delivery, although 
the parties are so named therein — and no direct provision for title to 
the property delivered to the purchaser appears elsewhere in the con- 
tracts exhibited with the plea. Each contract is in the twofold form 
of an order (by the purchaser) for thegoods specified, and an invoice 
(by the seller) stating priées and terms of payment, which plainly in- 
tends delivery to the purchaser for unrestricted sale, on his own ac- 
count, in the usual course of business, subject only to the express terms 
referred to. While those terms distinctly provide, not only that deliv- 
ery is made "in reliance upon the crédit standing and business pros- 
pects of the purchaser," with "indebtedness" for purchase money im- 
mediately due, at the seller's élection, for causes stated, but that "right 
to the possession of ail goods" and proceeds of sale "shall remain in 
and inure to" the seller, "with the effect" that the seller "may hold or 
retake and subject same as security in the manner desçribed by law" 
for "the indebtedness hereby contracted," we are not satisfied that 
terms appear under which the contract can rightly be interpreted as 
one of conditional sale, within the authorities, and thus distinguish- 
ed from a contract of sale with apt terms reserving a purchase-mon- 
ey lien. In view, however, of the conceded averments of fact in 
référence to liens preserved in favor of the estate under prior exécu- 
tions, we are of opinion that the contracts and possession taken there- 
under are equally without force to defeat recovery under the bill, 
whether the sale be interpreted as conditional or otherwise ; and so 
proceed to considérations of such facts, on the assumption that condi- 
tional-sale contracts appear, without determining the actual character 
of the contracts. 

The bankruptcy act provides (section 67 b, c, f) for the préservation 
of liens in favor of the estate, when obtained by any creditor of the 
bankrupt, through légal proceedings or otherwise, and set aside in 
bankruptcy, with the trustée subrogated therein for their enforcement ; 
and the effect of this provision, in référence to an order in bankruptcy 
so preserving a lien obtained in légal proceedings, is not open to ques- 
tion (First National Bank v. Staake, 202 U. S. 141, 146, 148, 26 Snp. Ct. 
580, 50 L- Ed. 967) as rendering it inoperative as a préférence, while the 
statute recognizes its force otherwise, but "distributes the lien among 
the whole body of the creditors," in conformity with the policy of the 
act. The exécutions desçribed in the bill were issued in favor of judg- 
ment creditors of the bankrupt and in the hands of the sheriff for levy ; 
and when bankruptcy intervened, liens being claimed, the court made 
this statutory order, on notice to the claimants — the only notice, as we 
believe, intended by the provision — so that the trustée became subrogat- 
lGStf.— 42 
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ed toanylien obtained by such créditors, as of the date of the adjudi- 
cation of bankruptcy. 

.With the trustée thus entitled to the benefits of the exécutions, the 
remaining inquiries are: (1) Whether a lien was obtained upon Per- 
sonal property in the hands of the bankrupt upon delivery of the exécu- 
tions to the sheriff ; and, (2) if so, whether such lien is applicable to 
property held by him under a contract of conditional sale. As the law 
of Illinois must govern the answer to both questions, and the rule there 
is well settled, as we believe, for an affirmative answer to each, no dif- 
ficulty appears in the solution. Paragraph 9 of chapter 77, Rev. St. 
111. 1874 (2 Starr & C- Ann. St. 1896, p. 2336), provides: 

"No exécution shall bind the goods and chattels of the person against 
whoin it is issued, until it is deliv.ered to the sheriff or other proper officer to 
be exeeuted." 

This is a modification of the rule at common law which created a 
lien from the issuance of the writ, and its effect to create a lien in 
favor of the exécution creditor is recognized in numerous décisions 
noted in Starr & C. Ann. St., supra. See Frink v. Pratt & Co., 130 111. 
327, 331, 22 N. E. 819, one of the citations in appellee's brief. The 
cases cited contra, declaratory of the rule that an officer receiving the 
exécution has "no interest in the property itself" to maintain an action 
therefor "until after a levy," do not touch the présent inquiry of lien 
in favor of the exécution creditor, and are plainly inapplicable. Upon 
the second question, it is stated in Gilbert v. Nat. Cash Register Co., 
176 111. 288, 296, 52 N. E. 22, that "whatever may be the rule in other 
jurisdictions," this rule is established in Illinois: 

"If a person agrées to seJl to another a chattel on condition that the priée 
shall be paid within a certain time, retaining the title in himself in the mean- 
time, and delivers the chattel to the vendee so as to clothe him with an ap- 
parent ownership, a boua flde purchaser or exécution creditor of the latter 
is entitled to protection as against the elaim of the original vendor." 

The authorities there cited for such rule are deemed sufficient référ- 
ence ; and we remark that no departure appears from the doctrine thus 
stated in any of the Illinois cases called to our attention. 

The decree of the District Court is reversed, therefore, with direc- 
tion to overrule the plea and proceed further in accord with this opin- 
ion. 



HAEDING et al. v. CORN PRODUCTS REFINING CO. 

(Circuit Court of Appeals, Seventh Circuit. January 19, 1909. Rehearing 
Denied February 16, 1909.) 

No. 1,497. 

1. Appeal and Fjrboe (§ 874*) — Scope of Review— Appeal from Order 
Grantinq Injunction. 

An appeal from an order granting an injunction pendente lite does not 
involve the merits of the suit ; but the only questions for détermination 
are whether the court had juridiction to entertain the motion, and, if so, 
whether the relief was improvldently granted. 

[Ed. Note. — For other cases, see Appeal and Eiror, Cent. Dig. § 3533 ; 
Dc,e. Dig. § 874:*] 

•For ottsr cases see same topic & § numbee in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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2. Courts (§ 508*) — Fédéral and State Courts— Priority of Jurisdiction. 

A bill in a fédéral court by a stockholder against the corporation and 
others, in behalf of himself and ail other stoekholders siniilarly situated, 
which allèges a conspiracy to unlawfully transfer the property of the 
corporation and prays for a recelver, confère upon the court exclusive ju- 
risdiction to détermine ail controversies with respect to such property, 
with or without its actual seizure, and it may protect such jurisdiction 
by injunction against subsequently instituted litigation by the parties or 
their privies in a state court. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. §§ 1418-1430; Dec. 
Dig. § 508.* 

Enjoining proceedings in state courts, see notes to Garner v. Second 
Nat. Bank, 16 C. C. A. 90; Central Trust Co. v. Granthani, 27 C. C. A. 
575 ; Copeland v. Bruning, 63 C. C. A. 437.] 

3. EQUITY (§ 359*)— VOLUNTARY DlSMISSAL OF SUIT— RiGHT OF COMPLAINANT. 

A stockholder's suit, brought in a state court, was removed into a féd- 
éral court, where défendants answered, denying eomplaiuant's right to 
maintain the suit, and a cross-bill was filed by one défendant for the can- 
cellation of complainant's stock. Another stockholder brought a similar 
suit in a state court Coraplainant in the removed suit asked leave to 
dismiss without préjudice to another suit, or to the granting of relief 
under the cross-bill, and défendants filed a pétition for an injunction to 
restrain further proceedings in the second suit in the state court. No 
other parties had joiued as complainants, and no évidence had been taken 
on the merits. Held that, under the gênerai rule that a complainant is 
entitled to dismiss at any time before decree unless soine plain légal 
préjudice would resuit to other parties, a dismissal was within complain- 
ant's right, which was not affected by the fact that its purpose was to 
secure the litigation of the -questions involved in the state court, and that 
the déniai of complainant's motion and the granting of the injunction 
was error. 

[Ed. Note. — For other cases, see Equity, Dec. Dig. | 359.*] 

Appeal from the Circuit Court of the United States for the Eastern 
Division of the Northern District of Illinois. 

In a suit brought by Chicago Real Estate Loan & Trust Company against 
Corn Products Refining Company and other défendants, originally in a state 
court, but pending in the Circuit Court of the United States on removal pro- 
ceedings, the several appellants were enjoined from prosecution of a subsé- 
quent suit in the superior court of Cook county, commenced by the appellant, 
George F. Harding, against certain of the défendants in such pending suit, ini- 
pleaded with others, and from other proceedings mentioned in the order. This 
appeal is from the injunctional order so granted by the trial court, entered 
December 26, 1907, but bearing date December 13, 1907, which reads as fol- 
lows: 

"[Title of Cause.] This day cornes on to be heard the motion of the défend- 
ant, Corn Products Refining Company, entered of record herein, November 4, 
1907, for an injunction restraining the prosecution of the suit of George F. 
Harding v. Standard Oil Company of New Jersey, Corn Products Refining Com- 
pany, et al., filed in the superior court of Cook county, Illinois, on or about 
October 19, 1907, and bearing gênerai nuniber therein 263.565, and for an or- 
der to compel the dismissal of said last described suit ; and there also now 
coming on to be heard the rule entered herein on November 12, 1907, against 
George F. Harding, George F. Harding, Jr., William J. Ammen, and A. B. 
Joyner, to show cause why they and each of them should not be attached for 
contempt of this court for violating the restraining order entered herein on 
June 8, 1907 ; and the court having heard and considered the answers to said 
rule, filed herein on November 13, 1907, by said George F. Harding, George F. 
Harding, Jr., William J. Ammen, and A. B. Joyner, and having considered the 
pétition of said Corn Products Refining Company, filed herein on November 4, 
1907, and the exhibits thereto, and ail the records and files herein, and ail the 
oral évidence given by and statements of said George F. Harding. George F. 

•For other cases see same topic & § number in Dec. & Am. Diga. 1907 to date, & Rep'r Indexes 
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Harding, Jr., William J. Ammen, and A. B. Joyner in open court ; and the said 
George F. Harding, George F. Harding, Jr., William J. Ammen, and A. B. 
Joyner being now présent in open court, in person and being also represented by 
said George F. Harding and William J. Ammen, as their solicitors; and tue 
court having heard the arguments of Levy Maher, Esq., solicitor for said peti- 
tioner, and of said solicitors for said George F. Harding, George F. Harding, 
Jr., William J. Ammen, and A. B. Joyner, and being now fully advised in the 
prèmises: The court flnds that by the institution of said suit of George F. 
Harding v. Standard Oil Company of New Jersey et al., the said George F. 
Harding, George F. Harding, Jr., William J. Ammen, and A. B. Joyner hâve, 
and each of them lias, knowingly and willfully violated the order of this court, 
entered. herein on June 8, 1907, but the court of its own motion hereby dis- 
charges the said rule of November 12, 1907, for contempt, without the infliction 
of any punishment on any of the said respondents to said rule ; and the court 
further finds that the further prosecution of said suit of George F. Harding v. 
Standard Oil Company of New Jersey et al., and the institution by said George 
F. Harding, George F. Harding, Jr., William J. Ammen, and A. B. Joyner, of 
any action like or similar to the présent cause should be enjoined. Where- 
fore the prèmises considered, it is hereby ordered, adjudged, and decreed that 
said George F. Harding, George F. Harding, Jr., William J. Ammen, and A. 
B. Joyner, and each . of them, and their and each of their agents, attorneys, 
solicitors, and représentatives, be, and they hereby are, jointly and severally, 
restrained and enjoined, untii the further order of this court, f rom further 
prosecuting or'takihg any ,steps or prqceedings of any kind in said case of 
George F. Harding v. Standard Oil Conipany of New Jersey, Corn Products 
Refining Company, et al., which was instituted, in the superior court of Cook 
county, Illinois, on October 19, 1907, and was numbered therein 2G3,565, and 
which case. was subsequently docketed in and is now pending in this court as 
case numbered 28,865. It is hereby further ordered, adjudged, and decreed 
that said George F. Harding, George F. Harding, Jr., William J. Ammen, and 
A. B. Joyner, and each of them, and their ànd each of their agents, attorneys, 
solicitors, and représentatives, be, and they hereby are, jointly and severally, 
restrained and enjoined, until the further order of this court, from in any man- 
ner whatspever, either directly or . indireetly, instituting or prosecuting, or 
causing or inspiring to bè instituted or prosecuted, in any court, forum, place, 
or jurisdiction whatsoever, any other suit, action, or proceeding making 
charges and seeking relief like or similar to the charges contained and the 
relief sought in the case herein of Chicago Real Estate Loan & Trust Company 
against said Corn Products Company et al. ; but said George F. Harding, 
George F. Harding, Jr., William J. Ammen, and A. B. Joyner, jointly or sev- 
erally, by an appropriate proceeding or pétition, and upon a proper showing, 
may apply to this court for leave to intervene herein or become parties hereto. 
And "it is further hereby ordered that that part of said motion of said défend- 
ant Corn: Products Refining Conipany, seeking an order compelling the dis- 
missal of said suit of George F. Harding v. Standard Oil Company of New 
Jersey et al., be, and the same hereby is, continued and reserved for the future 
considération of this court." 

The transcript of record is voluminous, containing about 250 printed pages 
of "certiflcate : of évidence," and many more pages of pleadings and proceed- 
ings in the primary suit, including the pétition for the injunctional order. In 
so far as thèse matters are deemed material for the purposes of review, they 
are mentioned ,in the opinion. 

William J. Ammen and George P. Harding, for appellants. 
Levy Maher, for appellee. 

Before GRQSSCUP, BAKER, and SEAMAN, Circuit Judges. 

SEAMAK, Circuit Judge (after stating the facts as abovc). The 
injunctional order (pendente lite) from which this appeal is prosucuted 
arose in a suit in equity, pending in the trial court, broUght by Chicago 
Real Estate Eoan & Trust Company, as complainant, against the ap- 
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pellee and various other corporations and persons named, as défend- 
ants. Under the well-settled doctrine, therefore (for which citations 
of authority are needless), review of such order does not involve the 
ultimate merits of the controversy presented by either of the bills in 
question, nor the major part of the great array of proceedings and 
évidence contained in the transcript of record and discussed in the 
briefs and argument submitted by counsel. The only questions for 
détermination are : (1) Had the trial court jurisdiction to entertain the 
application for an injunction? And, jurisdiction appearing, (2) was 
the injunctional relief improvidently granted? 

1. The bill was originally filed in the circuit court of Cook county, 
and removed to the Circuit Court of the United States, on pétition fil- 
ed by one of the corporation défendants, averring, with other matters, 
that the petitioner (Corn Products Refining Company) and ail of the 
other corporations named as défendants were incorporated in and citi- 
zens of New Jersey, and not citizens elsewhere, while several of the in- 
dividual défendants are mentioned as citizens of Illinois, and the com- 
plainant, Chicago Real Estate L,oan & Trust Company, is an Illinois 
corporation and citizen. This pétition purports to show two causes for 
removal — one that the controversy in suit is wholly between the peti- 
tioner and the complainant, and thus .between citizens of différent 
states; and the other that the bill tenders a fédéral question in such 
controversy. The contentions that the trial court acquired no juris- 
diction under the removal are not clearly defined by counsel for appel- 
ants, either in printed brief or oral argument; but the bill distinctly 
avers, for the alleged cause of action, conduct and proceedings on the 
part of the défendants "in violation of the laws of the United States." 
So removal was authorized for that cause, although no ground may 
hâve appeared therefor under the other cause alleged in the pétition and 
jurisdiction of subject-matter and parties to the bill was vested in the 
trial court. 

The appellants George F. Harding and A. B. Joyner were cited to 
appear and show cause why an injunction should not issue, under a 
pétition filed for that purpose in such pending suit, and both appeared 
and answered the pétition. Personal jurisdiction thereupon is unques- 
tionable, although Harding was not one of the parties to such prior 
suit, and Joyner had appeared therein only as solicitor of record for 
the complainant. Whether jurisdiction for the purposes of the order 
extends as well over the other appellants — George F. Harding, Jr., who 
was président of Chicago Real Estate Loan & Trust Company, and not 
otherwise a party to the proceeding, and William J. Ammen, as attor- 
ney representing both that corporation and the first-mentioned appel- 
lants in the litigation — neither made parties to the pétition, nor ruled 
to show cause thereunder, is a question which may be passed, for the 
présent at least, as secondary to the inquiry upon the rightfulness of 
the injunction against the alleged principals of record. 

With jurisdiction thus vested in the trial court under the bill of the 
Chicago Real Estate L,oan & Trust Company, the authority to enter- 
tain the application for injunctional relief against the subséquent suit 
of the appellant George F. Harding clearly appears, as we believe, f rom 
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mère inspection of the bills respectively in each. The primary suit pur- 
ports to be a stockholders' bill, filed by the complainant, as owner of 
shares of stock in the défendant Corn Products Company, for the ben- 
efit, as well, of ail other holders of stock having like interest, charging 
conspiracy and illégal combinations on the part of the several constit- 
uent corporations and individuals, named as défendants, to merge the 
corporations, create the Corn Products Refining Company (appellee) 
as an unlawful trust, and transfer ail the corporate properties to such 
new corporation, thereby depriving the complainant and other stock- 
holders, "not parties to said conspiracy," of their rights and interests. 
Relief is sought in seizure of ail the corporate properties described in 
the bill, appointment of a receiver, injunction against transfers and 
other acts, together with gênerai équitable relief, so that exercise of 
jurisdiction under this bill necessarily extends over ail the property and 
controversies referred to, This doctrine thereupon we believe to be 
well settled: That the court of equity first acquiring jurisdiction of 
such cause, with or without actual seizure of the res, obtains the power 
to hear and détermine ail such controversies; that its jurisdiction be- 
comes exclusive for détermination of the issues and administration of 
équitable relief; and that, pending complète administration, such juris- 
diction may be protected by injunction. against litigation of the same 
controversies by parties or privies in other courts. 

The subséquent suit, commenced by the appellant George F. Harding 
in the superior court, as exhibited by the bill filed therein, is alike in 
subject-matter and relief sought, with the main averments of conspir- 
acy and in jury mère duplications of the prior bill, difïering only in 
thèse particulars: That Harding is substituted as complainant (de- 
scribed as a résident of California), with alleged individual ownership 
of shares in the same défendant corporation (Corn Products Compa- 
ny); that averments are inserted charging "Standard Oil Company of 
New Jersey" as another party to the conspiracy, together with three 
other individuals, each named as additional parties to the bill ; and the 
averment of violations of the fédéral statute, contained in the former 
bill, do not appear in the Harding bill. 

2. Were no facts involved, therefore, in the présent inquiry, beyond 
those above recited, the priority of the bill pending in the trial court 
and unmistakable attempt, in the Harding bill, to litigate the same 
questions for like relief in another forum, would plainly appear to jus- 
tify a restraining order against prosecution of the second bill, as fair- 
ly within the judicial discrétion of the court. The record, however, 
establishes another state of facts in référence to the suit and proceed- 
ings in the trial court, which we believe to be material for testing the 
discretionary powers of the court to that end. While a large portion 
of thé matters certified in the transcript is deemed irrelevant for any 
purposes of this appeal, the évidence referred to tends to establish, not 
only repeated motions and efforts on thé part of the complainant in 
the prior suit to dismiss its bill, but that well-founded objections were 
there raised to the right of such complainant to sue for any form of re- 
lief in the premises, for want of interest cognizable in equity ; and we 
are impressed with the force of this évidence, as bearing upon the is- 
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sue of judicial discrétion, raised by the several motions submitted for 
dismissal prior to the entry of the injunctional order. The contentions 
on behalf of the appellee, that thèse facts must be disregarded, and that 
the ultimate motions to dismiss were made too late to entitle them to 
•considération, we believe to be untenable. 

For the présent inquiry, the varions complications which appear in 
proceedings and pleadings, in the suit of Chicago Real Estate Loan 
& Trust Company — referred to as the "Real Estate Company" — after 
removal to the trial court, do not require mention. It is sufficient to 
state : First, that issues were distinctly raised by answer, among 
other défenses, upon the complainant's right to maintain the bill, (1) 
that its alleged ownership of stock in the Corn Products Company 
(défendant) was ultra vires its charter, as an Illinois corporation, and 
(2) that it became a party to, was engaged in, and accepted benefits 
under the transactions complained of, pleading such facts by way of 
estoppel ; and, second, that a cross-bill was filed by one of the de- 
fendants, averring that the complainant was not entitled to the shares 
of stock mentioned in the bill, and praying for cancellation of the 
stock, stay of "prosecution of the bill," and other relief. On the 
part of the appellants, the objection of ultra vires so raised is con- 
ceded to be well founded, under the incorporation of the Real Estate 
Company and authorities cited ; and the certificate of évidence shows 
an affidavit, purporting to be made by the président of the Real Estate 
Company — ofïered on behalf of the appellants in the trial court, in 
support of motions then made (as hereinafter mentioned) for dis- 
missal of the bill filed by that corporation — which states that its at- 
torneys were instructed accordingly, in September, 1907, to dismiss 
such bill. It further states that a motion for that purpose was filed 
in the trial court, October 1, 1907, of which a copy appears, and no- 
tice served on counsel for the défendants, describes two appearances 
thereupon without obtaining a hearing, and then states that counsel 
for the défendants agreed to waive further written notice and attend 
on oral notice, whenever such motion could be heard. No effort was 
made, however, to press this motion, nor does further mention of it 
appear, except as hereinafter stated. As filed, it reads, for dismissal 
"without préjudice to right of cross-complainant to prosecute his 
cross-bill in said cause." 

The Harding suit, enjoined under the order appealed from, was 
commenced in the superior court October 19, 1907, and the rule under 
which this injunction issued was entered November 4, and came on 
for hearing November 12, 1907. Such hearing, however, was inter- 
rupted by the entry of a rule against ail of the appellants to "show 
cause why they should not be attached for contempt" for violation 
of a pre-existing stay order. Examination of the parties proceeded 
immediately under the last-mentioned rule, and ail of the testimony 
preserved in the "certificate of évidence" in the présent record ap- 
pears. to be directed thereunder, but (as certified) was applied as well 
for the hearing upon the pétition for an injunction. Thèse examina- 
tions closed (after several postponements) on December 13th, and 
the oral opinion then announced by the court, as we understand the 
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record, related alone to the contenïRt rule, which was then disposed 
of; but it was followed by remarks in référence to an injunction 
under the other rule, and an adjournment was directed for its con- 
sidération. While the contempt proceedings are otherwise independ- 
ent of the injunction, and not reviewable under this appeal, the method 
of hearing referred to, together with the colloquies reported between 
court and counsel thereafter, tend to confuse the import of such ad- 
journment; but the object of adjournment was thus stated by the 
court: "I want to consider the question further before I enter the 
order" for an injunction. So we are impressed with no doubt that 
final décision remained open for the adjourned day, and the conten- 
tion otherwise on the part of counsel for the appellee we believe to be 
untenable in fact, if not without force in any view of the record. 

The established facts are: That the hearing was adjourned; that 
ail parties appeared on December 26th as the (ultimate) adjourned 
day ; that the appellants forthwith tendered motions (in several forms), 
made on behalf of the Real Estate Company to dismiss its bill of 
complaintjin the pending cause — each without préjudice to the rights 
of the cross-complainant to prosecute his cross-bill — together with the 
affidavit of its président, referring to the previous motion of October 
lst and stating the grounds of dismissal, as before mentioned; and 
that such motions were opposed by counsel for the appellee, and 
denied by the court, prior to the considération or entry of the injunc- 
tional order appealed from. Each of the motions referred to was 
made by the proper party to , accomplish dismissal of the bill then 
pending in the trial court; was neither objectionable in form and 
substance, nor was objection raised for insufficiency of one or the 
other to préserve any rights set up in the cross-bill ; and the purpose 
of the appellants in their introduction, to remove the only tenable 
ground for enjoining prosecution of the Harding bill, was distinctly 
stated and obvious. That such motions were in apt time, on the ad- 
journed day of the hearing, appears from the foregoing récitals. We 
are of opinion, therefore, that the subséquent injunctional order was 
unauthorized in the face of those tenders, unless the évidence estab- 
lishes just cause for déniai of the motions to dismiss the prior suit 
of the Real Estate Company, without préjudice to relief under the 
cross-bill filed therein. 

The jurisdiction of the trial court over the parties, subject-matter 
and controversies involved in that suit, inclusive of the well-recogniz- 
ed authority vested in courts of equity to protect such jurisdiction 
throughout its course against interférence, is (as before mentioned) 
undoubted. But the fact that such jurisdiction is established in the 
fédéral court, either primarily or through removal, affords no ground 
for contention that the complainant in such suit may not dismiss his 
bill, within the rules applicable to ail courts in référence to voluntary 
dismissals. The gênerai rule, that a complainant retains entire domin- 
ion over his suit up to a decree, so that he may dismiss it as of course, 
with the well-settled qualification of such right, in favor of défend- 
ants or parties who hâve joined as complainants, to save rights which 
may hâve been acquired under the suit (Pullman's Car Co. v. Trans- 
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portation Co., 171 U. S. 138, 145, 18 Sup. Ct. 808, 43 L. Ed. 108; 
2 Bâtes on Eed. Eq. Prac. §§ 658, 659), is upheld alike in ail courts 
of equity, fédéral and state. To authorize déniai of such right to 
discontinue "there must be some plain, légal préjudice" to the other 
parties, winch "must be other than the mère prospect of future litiga- 
tion" as its resuit (Id.); and it is equally free from doubt, under the 
fédéral system and authorities, that no departure from this rule is 
authorized for persistent efforts on the part of the suitor, either be- 
fore or after removal to the fédéral court, to obtain standing for 
litigation of his controversy in a state court. The complainant is not 
only entitled to his choice of forums, in bringing his suit within co- 
ordinate jurisdictions — subject only to the contingency of removal to 
the fédéral court for statutory cause — but he is equally free to dismiss 
the suit on removal, irrespective of any purpose to hâve another one 
brought in the state court, which may be so framed as to avoid re- 
moval. Under the foregoing propositions, which we believe to be 
well-settled and elementary, the contentions in the argument in réf- 
érence to the conduct and purposes of the appellants in their various 
proceedings in évidence, are neither within the reviewable issue nor 
applicable in any sensé for its solution. Laying such contentions out 
of view, therefore, — with their acrimonious discussion in the briefs 
submitted by counsel, respectively — we proceed to the inquiry under 
which we believe the discrétion vested in the trial court must be 
tested, namely, whether the status of the suit pending in such court 
justified déniai of the motions there made on behalf of the com- 
plainant to dismiss its bill. 

The pleadings in that case are set out in the record. No testimony 
appears to hâve been taken under the issues, nor proceedings had 
beyond such framing of the issues, and the Real Estate Company 
remained sole complainant in the suit, with no other stockholder in- 
tervening for the relief sought. Thus the solution is free from the 
complication which arises when a suit has progressed beyond such 
preliminary stage, so that légal préjudice may resuit from dismissal 
without decree upon the merits — as exemplified and discussed in the 
various authorities cited in the appellee's brief — and rests alone on 
the effect which may be presumed from the pleadings. Under the 
saving clause expressly stated in each motion in favor of the cross- 
complainant, it is unquestionable that allowance of the motion for 
dismissal would leave undisturbed jurisdiction and rights acquired 
through the cross-bill for affirmative relief. The inquiry of préjudice, 
therefore, is narrowed to the above-stated issues raised by the several 
answers of the défendants, and we are of opinion that the authorities 
are harmonious in upholding the gênerai rule in such case; that no 
sanction appears, under either line of cases cited in the argument, for 
denying leave to dismiss the suit because of défensive issues so raised 
by the pleadings alone. The utmost effect of discontinuance in réf- 
érence to either issue is to leave such controversy open for future 
litigation, between the same or other parties, which is not légal préju- 
dice ; and it may well be noted that both answers challenging the com- 
plainant's right to maintain its bill furnish strong ground in favor 
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ûf discontinuance. For the doctrine which thus ; becomes applicable; 
and controlling, we deém it sufficient to cite thé exhaustive opinions 
in three of the cases referred to in the appellee's brief : C. & A. R. 
R. Co. V. Union Rolling Mill Coj, 109 U. S. 702, 713, 3 Sup. Ct. 594. 
27 h: Ed. 1081; Pullman's Car Co. iv. Transportation Co., 171 U. 
Sj 138, 146, 18 Sup. Ct. 808, 43 h. Ed. 108; Détroit v. Détroit City 
Ry. Co. (C. C.) 55 Fed. 569, 572. The motion was rightly made for 
dismissal "without préjudice," as^ that is the settled practice in equity 
whenever a bill "is dismissed without a considération of the merits.'" 
Swan Land & Cattle Co. v. Frank, 148 U. S. 603, 612, 13 Sup. Ct. 
691, 694, 37 L. Ed. 577.- ■ ' ■:.-. 

We afë ôf opinion, that the ; motion for dismissal of the Real Estate' 
Company's bill was not only seasonably made, but that it was èntitled 
as well to leave of court to dismissVso as to remove cause for enjoin- 
ing the prosecution of the new bill, filed by a stockholder, setting up : 
ownership f ree f rom the challenge of title to maihtain the original bill, 
and that the order appealed from was therefore unauthorized, and 
must be rêversed. 

The proceedings discussed in the -argument in référence to an at- 
tempted remôval of the Harding suit to the trial court are not in- 
volved in this appeal, nor properly included in the transcript of rec- 
ord, and wë are without authority for their considération. 

The order of the Circuit Court, from which this appeal is brought, 
is rêversed, accordingly; with direction to that court to dismiss the 
bill of the Real Estate Company, in conformity with one or the other 
motion filed therefor, and that the pétition for an injunction be there- 
Upon dismissed. 



NATIONAL HOLLOW BRAKK BEAM CO. v. CHICAGO RY. EQUIPMENT 

CO. 

(Circuit Court of Appeals, Seventh Circuit. Junuary 19, 1909.) 

No. 1,506. 

Courts (§ 280*) — Fédéral Couets — Détermination of Questions of Juris- 
diction. 

AJthough a bill by fi stockholder lu a fédéral court against the corpora- 
tion and another corporation of the same state alleged facts which, if 
true, gave the court jurisdiction on the ground of diversity of citizenship, 
where the bill was not verified, and such allégations were promptly denied 
by the flrst corporation, which denied that coinplainant was a bona flde 
stockholder, and alleged that the suit was brought collusively in the 
interest of its codefendent to enable the latter to litigate matters between 
the two corporations in the fédéral court, which allégations found support 
in the avéraient in the bill of facts not germane to the cause of action 
stated, the joinder of unnecessary parties, and the flling of a cross-bill 
t)y the other corporation against the flrst défendant, a jurisdictional issue 
was presented, which the court was required to détermine before grant- 
ing an injunction on the cross-bill restraining further proceedings in a 
pending suit in a state court. 

[Ed. Note. — For other cases, see Courts, Dec. Dig. § 280.*] 
• For other cases see same topio & § numbeb In Dec. & Ain. Digs. 1907 to date, & Rep'r Indexes 
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Appeal from the Circuit Court of the United States for the North- 
ern District of Illinois. 

This appeal is froin an interlocutory injunction granted by the Circuit 
Court, in a suit pending thereiu, under (1) a bill iiled by Henry Grahani Brown, 
as complainant, against the appellant, National Hollow Brake Beam Company, 
and other défendants, including the appellee, Chicago Railway Equipment 
Company, and (2) a cross-bill thereunder, flled by the appellee. The injunc- 
tion was allowed on application of the appellee and reads as follows: 

"[ïitle of Causes.] This cause having come on to be heard on the motion 
of the cross-complainant, the Chicago Railway Equipment Company, for an 
interlocutory injunction, and having been heard upon said motion, and upon 
the pleadings herein, and upon the affidavits flled on behalf of the cross-com- 
plainant, as well as the aflidavits filed on behalf of the défendant, the National 
Hollow Brake Beam Company, prior to the first day of April, 1908, and coun- 
sel for the respective parties having been heard, and ail having been duly con- 
sidered by the court; and it appearing to the court that the status quo of 
the affairs of the National Hollow Brake Beam Company should be preserved 
to the extent and in the ruanner hereinafter ordered, until the further order 
of the court in this cause: Now, therefore, it is hereby ordered, adjudged, 
and decreed that an interlocutory injunction be issued, strictly commanding 
and enjoining the défendant, National Hollow Brake Beam Company, its offi- 
cers, clerks, agents, servants, and attorneys, that they forthwith, and until 
the further order of this court, desist from manufacturing or selling, or en- 
deavoring to manufacture or sell, 'National Hollow Brake Beams,' engaging in 
any new business, making any contracts imposing flnancial obligations upon 
said National Hollow Brake Beam Company, or distributing any part of the 
assets of the National Hollow Brake Beam Company, except that said Na- 
tional Hollow Brake Beam Company may niake such engagements and dis- 
bursements as may be necessary or proper in the ordinary conduct of its 
affairs, including ail litigation in which it is or may be involved; and the 
said National Hollow Brake Beam Company, its agents and attorneys, are fur- 
ther enjoined and restrained from prosecuting the action brought by the National 
Hollow Brake Beam Company against the Chicago Railway Equipment Com- 
pany in the municipal court of the city of Chicago, being case No. 1,045 on 
said municipal court calendar, until the further order of this court, conditioned, 
however, that said Chicago Railway Equipment Company, within ten (10) 
days from the date of the entry of this order, deposit into the registry of 
this court a certiflcate of deposit of the American Trust & Savings Bank, paya- 
ble to the order of the clerk of this court, for the sum of twenty thousand 
dollars ($20,000), together with five per cent. (5%) interest thereon from Janu- 
ary 1, 1908, to January 1, 1909, being the sum of one thousand dollars ($1,000), 
making an aggregate of twenty-one thousand dollars ($21,000), and that from 
time to time hereafter it deposit such additional sums as may be necessary to 
hâve at ail times deposited hereunder in the registry of this court a sum equal 
to twenty thousand dollars ($20,000), plus interest thereon at the rate of five 
per cent. (5%) per annum, from January 1, 1908, to a date beyond the date 
of each of said deposits, provided, however, that said Chicago Railway Equip- 
ment Company shall not be required to deposit at any one time a sum less than 
five hundred dollars, such sum of twenty-one thousand dollars ($21,000), 
together with the said additional deposits, to be subject to and to be paid out 
under the order of this court. It is further ordered that the cross-complain- 
ant, Chicago Railway Equipment Company, give bond in the sum of twenty- 
five thousand dollars ($25,000) to the National Hollow Brake Beam Company, 
for the payment of any profits or damages that may be decreed against the 
Chicago Railway Equipment Company between the date of this order, and be- 
fore or in the final decree in this cause. And it is further ordered that if the 
cross-complainant fails to exécute and file with the clerk of this court, such 
bond within ten (10) days from the entry of this order, this injunction shall 
be and stand as dissolved. Leave is hereby granted the National Hollow 
Brake Beam Company to at any time, and from time to time, apply to the 
-court for an increase in the amount of the above-mentioned bond." 

The pleadings, controversies, parties, and circumstances involved in the 
appeal are sufiîciently described in the opinion. 
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Joseph H. Defrees and Randolph I^aughlin, for appellant. 
Frederick N. Judson and M. S. Oppenheim, for appellee. 

Before GROSSCUP, BAKER, and SEAMAN, Circuit Judges. 

SEAMAN, Circuit Judge (after stating the facts as above). The 
controversies in litigation between the parties, as disclosed in the plead- 
ings and proceedings before the trial court, under which the injunc- 
tional order appealed from was granted, involve numerous complica- 
tions of law and fact, both under the averments of the bill, cross-bill, 
and supporting affidavits, and in the appellant's answering averments, 
setting up (among other matters) prior litigation and adjudication of 
the sùbject-matter between the actual parties in interest. This appeal, 
however, does not involve the merits of thèse controversies, nor solu- 
tion of any of the complex questions which may,arise under the issues 
raised by the pleadings ; nor do we understand that it présents a ques- 
tion of want of jurisdictional averments in the original bill. The test 
of authority, therefore, to grant the injunctional order, alike with the 
case of Harding v. Corn Products Refining Company (No. 1,497, de- 
cided herewith) 168 Fed. 658, is whether such allowance was within 
the exercise of judiciàl discrétion under the issues and circumstances 
presented. 

The original bill is filed in the name of Henry G. Brown, as com- 
plainant, alleged to be a citizen of Pennsylvania and owner of 825 
shares of stock in one of the défendant corporations, and ail of the 
défendants impleaded therein are either citizens of Illinois or of oth- 
er states than Pennsylvania, so that the jurisdictional requirements 
of diversity of citizenship and amount involved are plainly averred. 
The controversies and transactions alleged to constitute the cause of ac- 
tion, however, are mainly, if not wholly, between the two défendant 
corporations, parties to this appeal, the appellee, Chicago Railway 
Equipment Company (which is hereinafter mentioned for brevity as 
the "Equipment Company") and the appellant, National Hollow Brake 
Beam Company (referred to as the "Beam Company"), and the alleged 
corporate représentatives of each, with both of thèse corporations stat- 
ed to be citizens of Illinois. 

Upon averments thus appearing in the bill, and others of record in 
the proceedings, it was andis contended (in effect) on behalf of the 
appellant that the "suit does not really and substantially involve a dis- 
pute or controversy properly within the jurisdiction of said Circuit 
Court" (vide Act March 3, 1875, c. 137, § 5, 18 Stat. 472 [U. S. Comp. 
St. p. 511]), but discloses a controversy between thèse corporation de- 
fendants only, citizens of Illinois; that a fraudulent attempt thus ap- 
pears on the part of the c'omplainant to invoke fédéral jurisdiction for 
the benefit of the alleged défendant Equipment Company, and escape 
litigation pending in the state courts over such controversies ; that the 
complainant and such appellee must, therefore, be arranged on the same 
side, leaving no authority for the injunction granted in favor of the 
Equipment Company (as cross-complainant) against the Beam Com- 
pany. Thèse déductions from the premises of fact stated are indisput- 
able, under the well-settled limitations of fédéral jurisdiction and au- 



NATIONAL HOLLOW BEAKE B. CO. T. CHICAGO ET. EQUIP. CO. 669 

thorities referred to (see Dawson v. Columbia Trust Co., 197 U. S. 178, 
180, 25 Sup. Ct. 420, 49 L- Ed. 713 and cases cited), and if the facts 
are as contended, neither the bill nor the (dépendent) cross-bill can be 
maintained for any form of relief in the trial court. If the record, 
therefore, distinctly présents such facts, or a well-defined jurisdiction- 
al issue thus raised, which could readily and speedily be determined, 
we believe the exercise of judicial discrétion would require hearing and 
détermination thereof as a condition précèdent to this allowance of in- 
junctional relief under the cross-bill. 

On référence to the original bill, averments clearly appear of com- 
plainant's interest as stockholder of the Beam Company, disputed on 
the part of the corporation, and of conditions in référence to the ob- 
ligations, control, and assets of such corporation, which state prima 
facie cause for adjudication thereupon for some form of remedy in fa- 
vor of the complainant against the Beam Company. It is contended, 
however, that this alleged cause of action is plainly remediable at law, 
and neither authorizes équitable cognizance and relief nor making the 
Equipment Company, or other parties named, défendants to such con- 
troversy, nor introduction of the major portion of the averments of 
fact. Passing for présent considération the challenge for want of equi- 
ty — which is unaffected by either of the objections so raised for excess 
of averments or parties— the entire scope of the averments in the bill, 
both as to subject-matter and parties, must be ascertained, for the pur- 
poses of the test of bona fides, under the above-mentioned statutory 
provision, when fédéral jurisdiction is thus invoked. Whenever suspi- 
cion arises, through motion or otherwise, that the prima facie averments 
of the bill to that end are merely colorable — that the alleged contro- 
versy "is not really and substantially between the parties" of diverse 
citizenship, as arranged in the bill, but is in truth between one and an- 
other défendant of like citizenship — we believe it to be the duty of the 
court to make such reasonable examination as may be needf ul to settle 
the bona fides. 

In that view, a summary of the main facts and controversies stated 
in this bill is pertinent and instructive, namely : That the Beam Com- 
pany was organized in 1887, erected works for the manufacture of 
brake beams and other railway appliances, and was extensively engag- 
ea in such business until 1892 ; that it then entered into arrangements 
with the Equipment Company, for discontinuance thereof, and trans- 
ferred to the Equipment Company ail its business, patents, and good 
will, becoming "essentially an investment company," to receive semi- 
annual payment of the purchase price, to be made by the Equipment 
Company during a period expiring December 31, 1907 ; that such ar- 
rangement provided for dissolution of the Beam Company at such ex- 
piration period, and distribution of its assets ; that such purchase-mon- 
ey considération was $975,000, to be paid to the Beam Company in 
semiannual installments ; that such payments, after déductions stated 
for expenses and dividends to stockholders, were to constitute "a sink- 
ing fund, for the purpose of redeeming the stock" of the Beam Com- 
pany, at par, together with 8 per cent, dividends, at the end of the 15 
years, and any excess thereof to be paid to the Equipment Company; 
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that the shareholders of the Equipaient Company were ail sharehold- 
ers of the Beam Company when such transfer was made ; that the busi- 
ness was accordingly discontinued by the Beam Company, and it has 
conducted no business beyond keeping up its organization and making 
the semiannual collections and payments above mentioned; that under 
a subséquent arrangement for commutation of the semiannual pay- 
ments, the Equipment Company has made ail such payments, and the 
assets of the Beam Company are more than sufficient to redeem ail out- 
standing shares of stock at par, and pay the dividends thereon as pro- 
vided ; that "there is no reason for the continuance of the Beam Com- 
pany, and its business should be liquidated and its stock redeemed, as 
provided in the plan of organization"; that the Beam Company has 
been controlled by the défendant Laughlin since such arrangement; 
that isaid Laughlin has committed various "acts of maladministration" 
therein, in appropriation of assets, taking shares of stock which should 
hâve been canceled under the arrangement, and in causinga mortgage 
to be executed by the Beam Company in his own favor for claims 
which should be canceled, which mortgage is alleged to be void; that 
the complainant purchased 825 shares of the Beam Company stock in 
1902, Under circumstances stated, and the défendant Laughlin, as prési- 
dent of the company, has denied such ownership ; and that the direc- 
tors of the company hâve joined with such président in refusing to rec- 
ognize the complainant as stockholder, and denied him either return 
of the purchase money or récognition as stockholder. The relief pray- 
ed for is to hâve complainant's status declared as a stockholder of the 
Beam Company, the mortgage upon the property set aside, the affairs 
of the corporation wound up and assets distributed, together with ac- 
counting and recovery for the alleged transactions between the corpo- 
ration and Laughlin. 

The complainant thus avers "a justiciable claim of right made by a 
citizen of one state against a citizen of another state" — namely against 
the Beam Company — which is prima facie "a controversy or dispute 
between the parties within the meaning of the statute." Re Metropoli- 
tan Railway Receivership, 208 U. S. 90, 107, 28 Sup. Ct. 219, 223, 52 
L* Ed. 403. Such view, however, does not impress us as décisive of 
the présent inquiry of bona fides in filing this bill for équitable relief, 
with an array of averments and parties named as défendants which 
may appear neither needful nor proper for adjudication of the alleged 
claim as stockholder. Under thèse averments, the sole interest of the 
complainant in the subject-matter is (a) the sufficiency of assets re<- 
maining in the Beam Company to pay or redeem the alleged outstand- 
ing shares of stock at par, together with the dividend agreed upon, and 
(b) such relief as may be needful to establish his ownership of shares 
in dispute and recovery accordingly. As the bill expressly avers that 
the assets "are more than sufficient" to make such payments or ré- 
demption, no accounting for assets is needful to ascertain the amount 
recoverable, which is fixed under the alleged "plan of organization." 
For accounting and recovery beyond this liquidated amount in favor of 
stockholders, the only party alleged in the bill as having a bénéficiai in- 
terest isthe Equipment Company, named as défendant; and its cross- 
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bill appears filed accordingly, with averments which repeat and ampli- 
fy those of the original bill, supplemented by other averments, of acts 
and threats on the part of the Beam Company in violation of the agree- 
ments between them which tend to injure the interests and business of 
the Equipment Company, and of prior "extended litigation" in various 
state courts over portions of the subject-matter. 

With the averments of the bill, therefore, assumed to authorize équi- 
table relief in favor of the complainant Brown, the issues which are 
germane to such relief do not involve the complications of law and 
fact which are stated in référence to alleged equities of the Equipment 
Company, and are ail comparatively within narrow compass ; so that 
the extended récitals of fact therein, which are not otherwise needful, 
are fairly attributable to the purpose (as appellant contends) of enabl- 
ing the Equipment Company to litigate thereunder its alleged equities. 
The suspicion thus arises on the face of the bill that the averments and 
arrangement of parties were, as described in Dawson v. Columbia 
Trust Company, 197 U. S. 178, 181, 25 Sup. Ct. 420, 422, 49 L. Ed. 
713, "merely a contrivance between friends for the purpose of found- 
ing a jurisdiction which otherwise would not exist"; and on référence 
to the cross-bill, which was promptly filed by the Equipment Compa- 
ny, and to the further fact (brought to the attention of the trial court) 
that the original bill was signed by Mr. Ahrens, who was both director 
and gênerai counsel for the Equipment Company, we believe suffkient 
ground appeared for notice and inquiry by the court, under the statu- 
tory provision and authority above cited. 

On the part of the Beam Company, however, jurisdiction was ex- 
pressly challenged in various forms — through averments in its an- 
swers respectively to bill and cross-bill and by motion and supporting 
affidavits — with prompt application for spécial référence to a maste.r 
"to ascertain the truth or falsity of ail averments touching the juris- 
diction of this court," under the issues so made, for speedy détermina- 
tion thereof. The issue is distinctly raised, not only of mère contri- 
vance, through the filing of the bill in the name of Brown, to enable 
the Equipment Company to litigate thereunder controversies with the 
Beam Company which had long been in litigation between them in the 
state courts (vide Dawson v. Columbia Trust Co., supra), but upon the 
bona fides of the claim set up that Brown either owned or claimed to 
own the shares of stock of which ownership is averred in the bill. 
While the bill is neither signed by Brown, nor verified by affidavit, and 
no affidavit appears in the record in support of the alleged ownership 
of stock, an affidavit of I_aughlin is of record denying such ownership, 
and stating facts and exhibiting purported correspondence with Brown 
in support of such déniai, which call for explanation, to say the least. 

We are of opinion that the jurisdictional issue so presented should 
be determined before proceedings or hearing in référence to the merits ; 
that the doctrine upheld in Dawson v. Columbia Trust Co., supra, must 
govern such détermination when the facts are ascertained ; that the 
facts in issue appear to be readily and speedily ascertainable ; and that 
the exercise of judicial discrétion, under the circumstances of record, 
required postponement of the appellee's motion for injunctional relief 
until détermination of such issue. 
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The further contentions, on the part of the appellant, that the orig- 
inal bill furnishes no support for the cross-bilt — and therefore no 
ground for the injunctional relief in favor of the appellee, as cross- 
complainant — for various objections urged to the sufficiency of the bill 
for équitable cognizance, do not affect jurisdiction of the cross-bill, as 
we believe, and in the absence of the complainant, Brown, and full 
hearing thereupon, should not be determined. We neither express nor 
intimate opinion upon such questions, therefore, leaving them open for 
considération, when at issue between ail parties in interest. 

The injunctional order granted by the Circuit Court is therefore re- 
versed, with direction to proceed further in conformity with the fore- 
going opinion. 



GIUBERTSON v. UNITED STATES. 

(Circuit Court of Appeals, Seventh Circuit. January 5, 1909.) 

No. 1,510. 

1. Bankruptcy (§ 491*)— Défenses — Concealment op Property from Trustée. 

A charge against a bankrupt of concealiug property belonging to the es- 
tate from his trustée cannot be sustained without a bankruptcy adjudica- 
tion, though the proof establishes a flagrant concealment of the property 
from the trustée de facto. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 491.*] 

2. Bankruptcy (§ 49*)— Order of Référence— Signing by Deputy Clerk. 

Under Rev. St. § 558 (U. S. Comp. St. 1901, p. 452), authorizing the ap- 
pointaient of a deputy district court clerk, such clerk has power to perform 
ail ministerial acts of the clerk as his principal, including the power to 
make an order of référence on the flling of a voluntary bankruptcy pétition. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 49.*] 

3. Bankruptcy (§ 51*)— Adjudication— Collatéral Attack. 

Under Bankr. Act July 1, 1898, c. 541, § 2, 30 Stat. 545, 546 (U. S. 
Comp. St. 1901, p. 3420),, providing that fédéral District Courts for the ex- 
ercise of bankruptcy jurisdiction are always open, without spécial terms, 
the jurisdiction of a court in voluntary cases completely attaches on the 
filing of the debtor's pétition, stating a cause for adjudication within the 
act; and hence a référence of such procëedings to and adjudication by the 
référée, though erroneous and voidable on review, is not subject to col- 
latéral attack or contradiction or impeachment of the record. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 51.*] 

4. Bankruptcy (§ 49*)— Jurisdiction— Absence of Judge— Récitals. 

A récital in an order of référence in a voluntary bankruptcy proceeding 
that the District Judge was absent from the district when the pétition 
was flled did not affect the jurisdiction of the court, which attached on 
the flling of the pétition to adjudge the petitioner a bankrupt, but related 
only to the course of procédure within such jurisdiction, and was there- 
fore not open to collatéral attack. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 49.*] 

In Error to the Circuit Court of the United States for the Western 
District of Wisconsin. 

E. E. Higbee, for plaintiff in error. 
William G. Wheeler, for the United States. 

Before GROSSCUP, BAKER, and SEAMAN, Circuit Judges. 

•For other cases see same topic & § numbeb in Dec. & Am, Digs. 1907 to date, & Rep'r Indexe» 
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SEAMAN, Circuit Judge. The plaintifï in error was convicted, on 
trial in the District Court, under a charge of concealing from his trus- 
tée in bankruptcy, while a bankrupt, property belonging to the estate 

in bankruptcy, in violation of Bankr. Act July 1, 1898, c. 541, § 29b, 
30 Stat. 554 (U. S. Comp. St. 1901, p. 3433), and reversai of the judg- 
ment is sought by this writ of error. In various forms the assignment 
of errors states two grounds of complaint — first, that the adjudication 
of bankruptcy in évidence was invalid ; and, second, that prosecution 
for the charge was barred by limitation. No ground for limitation 
is mentioned in brief for argument, and none appears in the record. 
The other assignment, however, distinctly raises the question whether 
the bankruptcy adjudication, on which the criminal charge rests, is 
void for either cause set up on behalf of the plaintifï in error. It is 
so contended, upon undisputed premises of fact, and the trial court 
denied a motion for acquittai predicated thereon. Without adjudica- 
tion as a bankrupt within the meaning of the statute, the conviction 
cannot be upheld, notwithstanding the proof of flagrant concealment 
of property from the trustée (de facto), and the single inquiry for solu- 
tion is the légal effect of the bankruptcy record in évidence — whether 
it is conclusive in the case at bar of such adjudication. 

The record of the District Court in bankruptcy — "In the Matter of 
L. Gilbertson, Bankrupt" — appears in évidence, commencing with the 
pétition of the plaintifï in error, dated and filed June 19, 1906, in the 
prescribed form, entitled "Debtor's Pétition" to be adjudged a bank- 
rupt. It exhibits (1) an order entered the same day, reciting that "the 
judge of said court was absent from said district at the time of filing 
said pétition," and referring the matters thereof to one of the référées 
in bankruptcy, which order is in the form prescribed by rule in such 
case, and signed, "Alford Harrison, Clerk, by John F. Doherty, Dep- 
uty;" and (2) an adjudication of the petitioner as a bankrupt, enter- 
ed by the référée on the same day. Subséquent proceedings appear 
as well, including the élection and qualification of a trustée and various 
appearances by the bankrupt. On the face of this record adjudication 
clearly appears in conformity with sections 18f, 18g, and 38 of the 
bankruptcy act. The only objection raised upon its introduction was to 
the order of référence — that it was signed by a deputy, and not by the 
clerk personally ; and such objection impresses us to be without merit, 
in any view of the effect to be given the adjudication. The appoint- 
ment of a deputy clerk is expressly authorized by section 558, Rev. 
St. (U. S. Comp. St. 1901, p. 452), in gênerai terms, and the powers 
of a deputy, as recognized at common law, are thereby implied. The 
appointée in such case is empowered to perform ail ministerial acts 
of the clerk, as his principal (Throop on Public Officers, § 583 ; 7 
Cyc. 248), and thus to make the order of référence, as the statute di- 
rects to be made of course, when the pétition is filed in the absence 
of the District Judge. The clerk is given no discrétion nor authority 
to pass upon the sufficiency of the pétition, and performance of the 
statutory duty is thus made ministerial, not judicial. 

On behalf of the plaintifï in error, however, the clerk of the court 
was called as a witness and testified : That the District Judge, referred 
to in the above-mentioned bankruptcy record, was "at Superior, Wis., 
168 F.^13 
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holding a term bf court," on June 19, 1906, and thus appears to hâve 
bëen within his district, not absent therefrom, as recited in the order 
of référence. The contention, therefore, that the adjudication by the 
référée was vbidj rests upoh the twof old assumption that this testimony 
is admissible and that it invalidâtes the adjudication. 

We are of opinion that such adjudication in bankrUptcy is not open 
to this collatéral attack tb impëach its validity. The jurisdiction of 
the District Court, under the bànkruptcy act, is completely established 
in voluntary cases, when the prescribed "debtor's pétition" is filed 
stating cause for adjudication within the act. Under section 2, alike 
with the provisions in the bànkruptcy act of 1867 ( Sandusky v. Na- 
tional Bank, 23 Wall. 289, 293, 23 h. Ed. 155), "the District Court, 
for ail/thé pùrposes of its bànkruptcy : jurisdiction, is always open,'" 
without separate ternis. In re Lemmon & Gale Co., 112 Fed. 296, 50 
C. C. A. 247; Brandenburg on Bànkruptcy (3d Ed.) § 28. So the 
District Court acquired jurisdiction of person and subject-matter for 
ail the proceedings in évidence, on the filing of the pétition by the 
plàintiff in error. Having such cognizance for ail pùrposes of adjudi- 
cation; the subséquent proceedings were clearly within the bànkruptcy 
jurisdiction of that court. : The office of référée, created by the act as 
an arm bf the bànkruptcy court, is invested with certain judicial pbw- 
ers (section 38), "subject always to a review by the judge," and his 
proceedings, after the court acquires jurisdiction, are those of the court. 
Hence the référence to and adjudication by the référée in the case at 
bar,_ hbwever erroneous and avoidable on review, are neither void, nor 
subject to collatéral attack, for contradiction or impeachment of the 
record. This doctrine is fundamental in référence to adjudications of 
courts of gênerai jurisdiction — see Van Fleet on Collatéral Attack, §§ 
16, 17, 526; 1 Freeman on Judgments, c. 8; 23 Cyc. 1055— and 
is like applicable, as we believe to the adjudication of the District 
Court in bànkruptcy, having unlimited and exclusive jurisdiction in 
the matters thereof . In Edelstein v. United States, 149 Fed. 636, 638, 
79 C. C. A. 328, 9 L. R. A. (N. S.) 236, the rule referred to is not 
only so applied to an adjudication of bànkruptcy (with citation of 
ample authofities), but upheld as well in refernce to such adjudication 
under a creditors* pétition mentioned in the opinion as defective and 
demurrable— an extension of the rule not involved for considération in 
the pfesent case. 

The contention that "récitals of fact in a decree may be contradicted 
as to the facts necessary to give the court jurisdiction," for which nu- 
merous authorities are cited — exemplified in Bell v. Bell, 181 U. S. 
175, 177, 21 Sup. Ct. 551, 45 L. Ed. 804, and cases there referred to— 
is without force under the adjudication in question. Neither the rule 
so stated, nor the cases cited, are inconsistent with the elementary 
doctrine, recognized therein, that jurisdiction actually acquired by 
the court bars such impeachment collaterally. In the absence of juris- 
diction to entertain a cause, it goes without saying that there can be no 
valid adjudication beyond dismissal, and that récitals of fact in the 
record can neither confer jurisdiction nor validate a judgment, al- 
though presumptive thereof. So the presumption in favor of the rec- 
ord in such case is distinguished under the authorities referred to frofri 
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the rule of conclusiveness which applies when the judgment is within 
the jurisdiction of a court, and rebuttable by évidence aliunde disprov- 
ing jurisdiction. The récital of fact, in the présent record, of absence 
of the District Judge, doés not affect the jurisdiction of the District 
Court (acquired on the filing of the pétition) to adjudge the petitioner 
a bankrupt, but relates alone to the course of procédure to that end, 
within such jurisdiction, and, therefore, not open to collatéral attack. 
The assignments of error are overruled accordingly, and the judg- 
ment of the District Court is affirmed. 



SIMMONS MFG. CO. v. ESKRIDGE. 

(Circuit Court of Appeaïs, Seventh Circuit. January 19, 1909.) 

No. 1,514. 

1. Masteb and Servant (§ 286*) — Injuries to Servant— Elevators— Négli- 

gence— Question for Jury. 

Where the only safety appliance provided for an elevator, by the fall 
of which plaintiff was injured, was a "cable safety," which served only 
for protection when the cable broke ox tangled, and another device called 
a "speed governor" was well known, effective, and frequently used in eleva- 
tors to provide against falls from breakage of machinery or other causes, 
and its efficiency was well recognized, whether défendant was négligent 
in failing to provide such appliance was for the jury. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 
1012-1014 ; Dec. Dig. § 286.*] 

2. Master and Servant (§ 102*) — Injuries to Servant— Safety Appliances 

— Duty of Master. 

A master's duty to exercise ordinary care for the safety of his serv- 
ants extends to provisions for reasonably safe working places, machinery, 
and appliances. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. § 173; 
Dec. Dig. § 102.*] 

3. Master and Servant (§ 289*)— Injuries to Servant— Proximate or Con- 

tributing Cause. 

Where a servant was injured by the fall of an elevator, whether the 
fact that he retained hold of the brake rope unnecessarily, and was thus 
suspended above the car when it struck bottoni and broke or released the 
rope, was the proximate or a contributing cause of the injury, was for 
the jury. 

[Ed. Note. — For other cases, see Master and Servant, Cent Dig. §§ 
1089-1132 ; Dec. Dig. § 289.*] 

4. Witnesses (§ 268*) — Cross-Examination— Scope. 

Where, in an action for injuries to a servant by the fall of an elevator, 
an inspector for an insurance company testifled on defendant's behalf as 
an expert with référence to the opération and the extent of the use of 
certain safety appliances in his territory, the court properly permitted 
plaintiff to ask him on cross-examination whether the insurance company 
was interested in the case, and permit his answer to stand, that he 
supposed it was to a certain extent, but that he knew nothing about the 
company's business outside of his own part, as legitimate cross-examina- 
tion. 

[Ed. Note. — For other cases, see Witnesses, Dec. Dig. § 268.*] 
•For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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5. Tbial (§ 260*)— ^Instructions— Requests. 

It is not error to refuse requests to charge which, bo far as correct, 
are embodied in instructions given. 

[Ed. Note.— For other cases, see Trial, Cent. Dig. §§ 651-659; Dec. 
Dig. § 260.*] 

In Error to the Circuit Court of the United States for the Eastern 
District of Wisconsin. 

The Simmous Manufacturing Company, plaintiff in error, was défendant 
below in the suit of John R. Eskridge, défendant in error, to recover for in- 
juries suft'ered in the opération of a freight elevator in such defendant's fac- 
tory, and this writ of error is brought for review of a judgment, rendered 
upon verdict of a jury, in favor of the plaintiff below, awarding $2,250 as 
damages. The parties are referred to as plaintiff and défendant respectively, 
as designated in the suit below; and the folio wing facts are undisputed: 

The plaintiff was in the employ of the défendant, and was so engaged in 
taking ttp a load of brass material, when the worm shaft- broke and the ele- 
vator dropped from the fourth to the ground floor, thus causing the Personal 
injuries for which damages were awarded. This elevator car was open at the 
top and operated by means of a cable, passing around a drum at the top of 
the shaft, together with belt power, stopped and started by means of a brake. 
Its only safety device was one known as the "cable safety" — protecting only 
against breaking or slacking of the cable— although another safety appliance 
was wéïl known, called a "speed governor," which protected as well against 
other mishaps causing the car to fall. When the car dropped, the plaintiff 
had hold of the brake rope to stop it, and retained such hold during the fall, 
thus dropping to the car floor through the fall of the brake rope when the 
car struck the bottom of the shaft. The plaintiff was not acquainted with 
the construction of the elevator, aside from his expérience in its opération 
for two weeks ; and négligence was chargea against the défendant in the com- 
plaint (ï) for use of worn and defective machinery, (2) failure to equip with 
known and usual safety applianees, and (3) failure both of inspection and to 
furnish plaintiff "a reasonably safe place to work." 

At the close of the évidence, counsel for the défendant moved for direction 
of a verdict in its favor, and the trial court sustainéd such motion, in so far 
as defects in the machinery opéra ting the elevator were charged in the corn- 
plaint. The motion was overruled, however, in respect of the charge for 
failure to' equip thé elevator- with reascnable safety applianees, and that issue 
was submitted to the jury, together with the issues of proximate cause and 
contributory négligence, under instructions accordingly, which are referred 
to in the opinion. 

The errors assigned for review are 51 in number, but they are grouped in 
the opinion, with spécial mention of such assignments as seem to require spé- 
cifie discussion, 

Charles A. Vilas, for plaintiff in error. 

Calvin Stewart and Wallace Ingalls, for défendant in error. 

Before GROSSCUP, BAKER, and SEAMAN, Circuit Judges. 

SEAMAN, Circuit Judge (after stating the facts as above). The 
judgment against the défendant below rests upon the verdict of a 
jury, under instructions by the court which clearly limited and de- 
fined the issues of fact to be considered therein, and, in référence to 
such narrowing of the issues and the moderaté amount assessed for 
recovery, it is plain that the défendant has no cause for complaint. 
While the errors assigned, upon which reversai is sought, are numer- 
ous, the main contention for réversible error in the argument is pred- 
icated upon déniai of the defendant's motion for direction of a verdict 

•For other caseB see same topie & § numbeh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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in its favor. The various complaints of error in the instructions to the 
jury, either given or denied, are involved, as well, in some measure m 
the considération of that motion; and we believe that ail of the as- 
signments, aside f rom the alleged insufficiency of évidence to authonze 
submission to the jury, may rightly be embraced, in gênerai terms, 
under two classifications respectively, as exceptions to rulings (a) up- 
on testimony received or offered, and (b) upon instructions given or 
refused. 

1. Was an issue of fact presented by the testimony for subrmssion 
to the jury? The plaintiff was injured in the service of the défend- 
ant corporation while operating a freight elevator in the defendant's 
factory, through the fall of the car caused by a breakage of the 
machinery, without fault on the part of the plaintiff in such opéra- 
tion. His complaint in the suit alleged (in effect) twofold négligence 
on the part of the défendant as the cause of such injury: (1) That 
the breakage was due to defective machinery which should hâve been 
discovered and replaced; and (2) that it failed to provide a safety 
appliance, which was well known and commonly used for such ele- 
vators, to prevent fall of the car under like conditions. On motion 
of the défendant, the trial court excluded the first-mentioned charge 
of négligence and the testimony thereunder from considération by 
the jury, but overruled such motion in référence to the other alleged 
breach of duty. The case was then submitted to the jury, with in- 
structions which are not open to question, for plain limitation of 
the issue of négligence on the part of the défendant accordingly, name- 
ly, that they were to ascertain from the testimony whether the duty 
of the défendant to exercise ordinary care for the safety of its serv- 
ants (as defined in the instructions) was violated by the failure to 
provide another safety appliance for the elevator, described in the 
testimony as a "speed governor," or its équivalent. 

The contention that the court erred in overruling the motion on the 
branch of the case thus submitted to the jury is pressed under thèse 
propositions, in substance : (a) That the évidence was insufficient to 
raise such issue of négligence; and (b)that the safety device used by 
the défendant "was conclusively shown to be in gênerai use, as much 
as, or more than, the device which the plaintiff claimed should hâve 
been used." On référence to the testimony, however, we are satis- 
fied that neither of thèse premises of fact is tenable. It was undis- 
puted that the only safety appliance provided by the défendant was one 
known as the "cable safety," serving alone for protection when the 
cable breaks or tangles, and that another device, called a "speed gov- 
ernor," was well known, effective, and frequently used in elevators 
serving four or more floors in a factory, which provided as well 
against fall of the elevator from breakage of machinery or other caus- 
es. The testimony clearly tends to establish that the efficiency and 
superiority of the "speed governor" is well recognized for such pur- 
poses, and the only substantial dispute appears upon the inquiry of 
gênerai use in like factories of four and five stories. While the tes- 
timony is conflicting as to the generality of such use, ample support 
appears, as we believe, for submission of that question to the jury 
and for their finding thereupon. 
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The doctrine is well settled that it is the duty of the master to ex- 
ercise ordinary care for the safety of his servants, to be measured by 
the known hazards of the service, and that such care extends to pro- 
vision for reasonably safe working places, machinery, and appliances 
for «se of the servants. Armovtr & Co. v. Russell, 144 Fed. 614, 615, 
75 C. C. A. 416, 6 L. R. A. (N. S.) 602, and authorities cited. While 
the master incurs no obligation as insurer, either against the risks 
of such service, or that the means so provided are sufficient for pro- 
tection, he does assume, in the employment of servants, the obligation 
to exercise care to that end, as above stated. Thus the issue was 
distinctly presented by the testimony referred to, whether the défend- 
ant exercised ordinary care, under conditions which were known, 
in providihg the "cable safety" alone for protection against accidents 
— plainly an issue of fact for détermination by the jury, under instruc- 
tions upon the limits of duty above mentioned. 

In the oral argument, we understood counsel for the défendant to 
urge, as another proposition for support of the motion to direct a ver- 
dict in its favor, that this fact was undisputed: That the plaintiff 
retained hold of the brake. rope unnecessarily, and was thus suspended 
above the car when it struck bottom and broke or released the rope, 
so that plaintifï's injuries are attributed to the fall thus occasioned, 
either as the proximate cause, or as a contributory cause, for which 
recovery is unauthorized. The inferences of fact, however, from that 
and other circumstances in évidence, were for the jury to ascertain, 
and were rightly submitted, as we believe, under the instructions. 

2. On examination of the record referred to in each of the assign- 
ments of error for rulings in admitting or rejecting testimony, we are 
of opinion that each mtist be overruled, and that the only one which 
raises a question of sufficient mérit or interest, either to require or 
justify spécial référence and discussion, is assignment No. 23. In that 
instance a witness (Chapman) on behalf of the défendant testified (in 
part as an expert) in référence to the opération and extent of use of 
the "cable safety" and "speed governor" appliances in his Wisconsin 
territory, as inspector for the Travelers' Insurance Company. On 
cross-examination on the part of the plaintiff, he was asked "wheth- 
er the Travelers' Insurance Company is interested in this case or not"? 
The defendant's objection, as immaterial, was overruled, and the wit- 
ness answered, "Why, to a certain extent I suppose they are," with 
the remark that he did nô.t know, as he knew nothing about their busi- 
ness outside of his own part. Motion to strike out this answer was 
also denied. We may well assume (as counsel contends) that évidence 
on the part of a plaintiff in such actions is inadmissible for the pur- 
pose of establishing the fact that the défendant is insured against the 
risk in suit ; but such rule is nevertheless without force, as we believe, 
to exclude the above-stated inquiry and answer, upon cross-examina- 
tion of this witness, who had so testified in référence to the contro- 
verted facts in issue. Its tendency to show that his testimony may 
not be that of an impartial witness is obvious, and thus may affect its 
credibility, within the legitimate object of cross-examination. 

3. The instructions which the trial court gave to the jury are pre- 
served in the bill of exceptions, and their careful examination con- 
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vinces us that error is not well assigned thereupon. Their limitation 
of the issues, in conformity with the previous ruling above mentioned 
under the defendant's motion, appears in clear terms; and the rules 
applicable for détermination of the issues are well defined, leaving no 
just ground for complaint, either of indefiniteness or misdirection. 

On behalf of the défendant, numerous propositions were tendered 
for instructions to the jury, of which some were incorporated in terms 
in the instructions, and those not so adopted in the terms of the re- 
quest were noted as denied, with allowancé of an exception. Error 
is assigned upon each of the propositions thus denied. We are of 
opinion, however, that the essence of ail thereof, in so far as the re- 
quest stated correctly a proposition of law directly involved for con- 
sidération in the case, was embraced in the instructions which were 
given, and that no réversible error appears thereunder. 

The assignments of error respectively for review of the judgment 
are therefore overruled, and the judgment is affirmed. 



In re ASHLAND STEEL CO. et al. 

(Circuit Court of Appeals, Sixth Circuit. Mardi 16, 1900.) 

No. 1,802. 

1. BANKRUPTCY (§ 350*) — CLAIMS— I'RIOSITIES TJNDER Sl'ATE Laws—Time I"OJt 

Claiming Pmobitt. 

Claims proved against the estate of a bankrupt, which from their nature 
are entitled to priority uuder a state statute, may be allowed such priori- 
ty, although it is not elaimed until more than a year after the date of the 
adjudication, when the question of distribution of assets first arises. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 350.*] 

2. BANKBt/pTOY (§ 345*)— Claims— Priorities— Waiver or Estoppel. 

While Bankr. Act July 1, 1898, c. 541, § 56b, 30 Stat. 560 (U. S. Comp. 
St. 1901, p. 3443), provides that creditors holding claims which hâve priori- 
ty shall not, in respect to such claims, be entitled to vote at creditors' 
meetings, the fact that such a créditer does vote on the élection of a trus- 
tée by inadvertence or mistake is not a waiver of his right of priority ; 
nor does it estop him from claiming the same, where no other créditer lias 
been prejudiced thereby. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 345.*] 

Pétition for Revision of Proceedings of the District Court of the 
United States for the Eastern District of Kentucky, in Bankruptcy. 
S. S. Willis, for petitioners. 

Before LURTON and SEVERENS, Circuit Judges, and KNAP- 
PEN, District Judge. 

SEVERENS, Circuit Judge. This is a pétition for the review of 
an order of the District Court, made in a bankruptcy proceeding in the 
matter of E. M. Roberts Company, which was adjudicated bankrupt 
December 6, 1906. The pétition is by six of the creditors of the bank- 
rupt, who within six months after the adjudication established claims 
giving them a préférence in the distribution of the assets by virtue of 
a statute of Kentucky giving priority to those who shall hâve furnished 

*For other cases see same toplc & § numeer in Dec. & Am. Digs. 1907 to date, & Eep'r Indexes 
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materials or supplies to manufacturing comparées doing business in 
the state. Section 2487, Ky. St. 1903. The E. M. Roberts Company 
was such a company. Thèse creditors did not vote at the élection of 
the trustée. Other creditors having similar claims proved them before 
the référée and voted at the élection without objection. The trustée 
was elected by the unanimous vote of ail the creditors voting, and the 
élection was approved. But thèse other creditors did not make any 
spécial claim of priority until after the expiration of one year from 
the date of the adjudication of bankruptcy. Shortly thereafter they 
severally filed amended pétitions praying for the establishment of their 
claims to priority in the distribution of the assets, which had not yet 
taken place. The six creditors, who are the petitioners hère, and who 
had, as above stated, established priority for their claims within the 
year allowed for proving claims, objected to the allowance of the 
claims of priority made by the other creditors after the expiration of 
the year, upon grounds presently to be stated. The référée overruled 
the objections and admitted the claims of the other creditors to pri- 
ority, in common with the objecting creditors. Upon a pétition for re- 
view, the District Judge confirmed the order of the référée. The 
grounds of the objection taken by the présent petitioners against the 
allowance of priority to the other creditors before the référée, and 
renewed hère, are thèse : 

"First. Beeause said claims were not filed as preferred, prior, or lien claims, 
based upon section 2487 of the Kentucky Statutes, until rnore than one year 
after December 7, 1906, on which date the said E. M. Roberts Company was 
adjudicàted a baukrupt, which was too late, under section 57n of the bank- 
ruptcy aet of 1808, to file an amended proof of claim setting up a new cause 
of action and making a différent demand. 

"Second. Beeause eàch 1 and every one ôf said creditors named filed their 
proofs of claim as unsecured debts and voted as gênerai creditors in the élec- 
tion of the trustée, and elected Calvin S. Weakley, trustée in bankruptcy of 
the said E, M. Roberts Company, and thereby waived any and ail claim they 
had or might hâve had to priority j or lien, and are thereby estopped from 
claiming or asserting a lien herein." 

1. It is to be observed that the claims of the other creditors (as we 
are calling them) carried with them an inhérent privilège of priority. 
The privilège was not a detached right, which could only be fastened 
by spécial proceedings taken to enforce it, as by an attachment or an 
exécution or the enforcement of a mechanic's lien, ït needed only to 
be proved, when the time should arrive for distributing the assets. 
According to the report of the référée to the District Judge, nearly 
ail of thèse claims showed on their face that they were claims to which 
the Kentucky statute gave priority. A few of them did not ; but the 
référée reported that thèse latte.r were proven to be claims of that 
character, We think that, the substantive claims having been proven 
within the time allowed by the act, it was within the power of the court 
to allow the claims priority, and give them the préférence to which 
by law they were entitled, notwithstanding no definite claim of the 
kind had been made during the year. It was not the allowance of a 
new claim, as counsel for petitioners insist, but the giving full scope to 
one already proved. It was essentially the ascertainment of its rank 
to be regarded in the distribution of the assets. 
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The word "claim," in section 57n (Act July 1, 1898, c, 541, 30 Stat. 
561 [U. S. Comp. St. 1901, p. 3444]), we should suppose, refers to 
the substance of the obligation, rather than to any mère attribute of it. 
The lien being inhérent in the debt, it would hâve been allowable in an 
action at common law to permit an amendment which would give cog- 
nizance of it without violating the statute of limitations. And the 
décisions which hâve been made upon the effect of section 57n seem 
to be generally that such amendment as this (if it is to be termed an 
amendment) is permissible. Several of them are collected and com- 
mented upon in Loveland on Bankruptcy (3d Ed.) 404, 405. 

2. The other ground of objection is that, by section 56b, "creditors 
holding claims which are secured or hâve priority, shall not, in respect 
to such claims, be entitled to vote at the creditors' meeting, nor shall 
such claims be counted in Computing either the number of creditors or 
the amount of their claims, unless the amount of such claims exceeds 
the value of such securities, and then only for such excess" ; that the 
other creditors >vere présent at the first meeting of creditors and voted 
for the trustée ; and that by this they signified their intention to "waive 
or surrender their security," or, rather, that they should thereafter be 
estopped from asserting it, which is another form of stating what in 
the circumstancés are équivalent propositions. It is the assertion of 
the principle of an estoppel by conduct. The statute does not say that 
such a conséquence shall follow the voting by a creditor who is dis- 
qualified, or that he shall surrender his préférence before he can vote; 
and in order to lay the foundation of an équitable estoppel it must be 
made to appear that the other party has lost some right or has been 
led into some course of conduct whereby he will suffer injury if the act 
or représentation of the party to be estopped is revoked or held for. 
naught; and within the scope of its jurisdiction, the court of bank- 
ruptcy is a court of equity, as well as of law. 

It does not appear that any creditor objected to the voting by thèse 
creditors, and the référée accepted their votes, although it appeared 
that, in very many of the cases, the claims were such as had prior- 
ity by force of the statute of Kentucky. The trustée was elected 
by a unanimous vote, and there was no objection to the fitness of the 
trustée. It is to be inferred that he was approved by the référée, for 
his élection would not hâve been complète without such approval. In 
short, there is nothing tending to show that any one was injuriously 
afïected. As those creditors did nothing else to signify that they in- 
tended to surrender so valuable a right, and the circumstancés being 
such as we hâve described, we think the fair inference is that their 
voting was an inadvertence on their part, as well as on that of the 
référée, and without any déclaration of intention to surrender their 
priority in the bankrupt's assets in order to qualify themselves to vote 
for a trustée. It was a mutual mistake, against the conséquences of 
which equity would relieve. Nor is a party bound by an élection made 
under a misapprehension of one's rights, especially where the other 
party suffers no injury from its revocation. No harm was done, or 
is suggested as possible to hâve occurred, to any one. Nor do those 
creditors seek to gain any advantage over the petitioners in seeking 
to establish their priority over gênerai creditors, except that the peti- 
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tioners may lôse the increase in dividends which they would gain by 
shutting the othefs out; and the sum of the whole matter is that those 
creditors are put on the same plane with the petitioners, a position to 
which they are equally entitled, unless by some slip, which the law 
treats as fatal, they hâve lost it. Thé petitioners hâve no equity which 
requires a reversai of the order of the District Court. 

We think thèse views are in accord with prior décisions upon the 
subjëct in other jurisdictions, where similar circumstances existed, 
and liké principles were applicable. Loveland on Bankruptcy (3d Ed.) 
45, and cases cited in note 14. The case of In re Eagles (D. C.) 99 
Fed. 695, is relied upon by counsel for petitioners, and some expres- 
sions of the District Judge would seem to support their contentions. 
But that case involved only the question of the qualification of cred- 
itors to vote for a trustée. The conséquences of their voting, in so far 
as they concerned the ultimate disposition of the assets, was not before 
the court: 

The order appealed from will be affirmed, with costs to be paid by 
the petitioners. 



MORRIS v. UNITED STATES. 

(Circuit Court of Appeals, Eighth Circuit. March 22, 1909.) 

No. 2,677. 

1. Cbiminal Law (§ 970*) — Akkest of Judgment — Grounds— Objections to 

Indictment. 

While the better practice is to raise objections to an indictment by de- 
murrer in advance of the trial, ace'used camiot be convicted and punished 
unless the indictment, even if not attacked until by motion in arrest of 
judgment, states the substance of an offense. 

[Ed. Note,— For other cases, see Criminal Law, Cent. Dig. § 2445 ; Dec. 
Dig. § 970.*] 

2. Food (§ 20*) —Oleomargabine — Packages— Statutes— Construction— In- 

dictment— "Eveby Person." 

Act Cong. Aug. 2, 1886, c. 840, § 6, 24 Stat. 210 (U. S. Comp. St. 1901, 
p. 2230), déclares that ail oleomargarine shall be packed by the manufac- 
turer in packages not used before, and that ail sales made by manufactur- 
era and Wholesale dealers shall be in original stamped packages, that re- 
tall dealers mùst sell only from original stamped packages, and pack the 
oleomargarine sold by them in suitable wooden or paper packages, and 
"every person'' who kuowingly sells or offers for sale any oleomargarine 
in other forui, or who packs in any package any oleomargarine in any 
manner contrary to law. will be imprisoned, etc. Held, that the manu- 
facturer and dealer were the subject of régulation by the section, and 
that the words "every person" should be construed to refer solely to mari- 
ufaçturers and dealers previously mentioned, so that an indictment for 
violatiug such section, failing to charge that accused was either a manu- 
facturer or dealer in oleomargarine, and as such packed product in a man- 
ner violative of the act, stated no offense. 

[Ed. Note.— For other cases, see Food, Cent. Dig. § 21 ; Dec. Dig. § 20.* 
For other définitions, see Words and Phrases, vol. 3, p. 2510.] 

In Error to the District Court of the United States for the Eastern 
District of Missouri. 

•For other cases see same topic & § number in Dec. & Am. DigS. 1007 to date, & Rep'r Indexe» 
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Shepard Barclay (Thomas T. Fauntleroy, on the brief), for plaintiff 
in error. 
Jesse W. Barrett, for défendant in error. 

Before SANBORN, VAN DEVANTER, and ADAMS, Circuit 
Judges. 

ADAMS, Circuit Judge. This cause is subinitted on a rehearing 
concerning the sufficiency of the eighth count of the indictment. Our 
opinion on ail other phases of the case (161 Fed. 672) remains unaffect- 
ed. This second considération would probably hâve been unnecessary, 
if our attention had been attracted to the particular defect of the eighth 
count which is now urged upon us. The former opinion discloses that 
the only considération given to this count related to its sufficiency in 
matter of averment to apprise the défendant of the nature and cause of 
the accusation against him ; but we are now called upon to answer the 
question, raised for the first time by the motion in arrest of judgment, 
which was addressed generally to ail the counts of the indictment, 
whether the eighth count states facts sufficient to constitute a crime or 
offense against the laws of the United States. 

The défendant was indicted and convicted on various counts for vio- 
lating the statutes of the United States respecting the manufacture and 
sale of oleomargarine. The eighth count was laid under section 6 of 
the act of August 2, 1886 (24 Stat. 210, c. 840 [U. S. Comp. St. 1901, 
p. 2230]), and charged that the défendant, without specifying his voca- 
tion or business, did "unlawfully pack colored oleomargarine in firkins, 
tubs, and other woùden packages, which had theretofore been used for 
that purpose, * * * well knowing that said packages had there- 
tofore been so used." Does this disclose a defect fatal bn motion in 
arrest of judgment? In other words, is there such want of averment 
in matter of substance descriptive of the offense itself as may be avail- 
ed of for the first time by such motion ? 

We hâve heretofore expressed our disapproval of the practice of 
postponing a challenge to the sufficiency of the indictment until after 
an expensive trial has been had. Clément v. United States, 149 Fed. 
305, 313, 79 C. C. A. 243. The better practice is to raise such questions 
by demurrer in advance of the trial. But, however this may be, no de- 
fendant in a criminal case can be found guilty and punished unless the 
indictment, even if not attacked until by motion in arrest of judgment, 
states the substance of an offense. The defect now claimed is that the 
count does not disclose that the défendant was either a manufacturer 
or dealer in oleomargarine, and it is claimed that section 6 of the act of 
1886, supra, denounces offenses against manufacturers and dealers on- 
ly. That section reads as f ollows : 

"That ail oleomargarine shall be packed by the manufacturer thereof in 
flrkliis, tubs, or other wooden packages not before used for that purpose, eaeh 
containing not less than ten pounds, * * * and ail sales made by manu- 
facturers of oleomargarine, and Wholesale dealers in oleomargarine shall be 
in original stamped packages. Rctail dealers in oleomargarine must sell on- 
ly from original stamped packages, in quantities not exceeding ten pounds, 
and shall pack the oleomargarine sold by them in suitable wooden or paper 
packages. * * * Every person who knowingly sells or offers for sale, or de- 
livers or offers to deliver, any oleomargarine iu any other forni than in new 
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wôoden or paper packages as above described or who packs în any package 
any oleomargarine in any manner contrary to law * * * shall be iniprison- 
ed not more tban two years." 

A careful analysis of the fore part of the section discloses that cer- 
tain obligations or duties are imposed upon manufacturers and whole- 
sale and retail dealers in oleomargarine. Manufacturers are required 
to pack their product in a certain way. They and wholesale dealers are 
required to make their sales in a certain way, and retail dealers are re- 
quired to pack and sell the product in the way prescribed for them. So 
far the section does not concern any other person or class of persons. 
The user or consumer is not mentioned. Immediately following this 
particular enumeration of those upon whom duties are imposed cornes 
the denunciation of offenses : 

"Every person who knowingly sells or offers for sale, or delivers or offers to 
deliver, any oleomargarine," etc. 

Thèse words are clearly applicable to a manufacturer of dealer and 
inapplicable to any others. Then follow in the disjunctive the words 
constituting the offense charged in the eighth count, "or : who packs in 
any package any oleomargarine in any manner contrary to law." This 
last clause, commencing with the words "every person," considered by 
itself alone, is comprehensive enough, and is clainied by learned coun- 
sel for the government in the case to include any and every person, 
whether he be.a manufacturer, wholesale or retail dealer, the housewife 
who may désire for her own conveniénce to repack the oleomargarine 
after purchasing it intô other more convenient vessêls.or packages for 
preserving it at home, or, any other person who may hâve anythingto 
do with itl. But this, we think, does not express the législative intent 
manifest by the entire section. The "manufacturer" and the "dealer" 
afford the subject-matter of the section. They are the only persons up- 
on whom -the duty of packing in the manner required by the act is im- 
posed, and for that reason would naturally and reasonably be the only 
persons against whom the penalty would be imposed for violating that 
duty by packing in some other way. 

Congress, in the absence of a clearly manifested contrary intent, 
must be pfesumed to hâve contemplatèd this ordinary and reasonable 
construction— the one in harmony with the subject of législation, rath- 
er than the other unnatural and discordant one. In Market Co. v. 
Hoffman, 101 U. S. 112, 116, 25 L. Ed. 782, it was said : ■ . 

"To understand the true meaning of the clause, it is necessary to observe 
what the subject was in regard to which Congress attempted to legislate. In 
Brewer's Lessee v. Blougher, 14 Pet. 78; 10 L. Ed. 40S, it was said to be the 
undout.ted duty of the court to ascertain the meaning of the Législature from 
words used in the statute and the su'oject-matter to which it relates." 

In Pétri, y. Commercial Bank, 142 U. S. 644, 650, 12 Sup. Ct. 325, 
326, 35 L> Ed. 1144, it was said : 

"The rule that every clause in a statute should hâve effect, and one portion 
sbould not be placed in antagonism to another, is well settled." 

In United States v. Freight Association, 166 U. S. 290, 320, 17 Sup. 
Ct. 540; 551, 41 L. Ed. 1007, it was said : 

"While it is the duty of courts to ascertain the meaning of the Législature * 
from thé words used in the statute and the subject-matter to which it relates, 
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there is an equal duty to restrict the meaning of gênerai words, whenever it 
is found necessary to do so in order to carry out the législative intent." 

In harmony with the foregoing observations and authorities, we are 
of opinion that the words "every person," found in the act of 1886, are 
referable solely to the manufactufers and wholesale and retail dealers 
just before them mentioned and whose business afforded the subject- 
matter of the législation. The indictment in this case, therefore, to be 
good as matter of substance, should hâve contained an averment that 
the accused was either a manufacturer or a dealer in oleomargarine, 
and as such packed the product in a manner violative of the act. There 
is a total lack of such averment either in direct language or by référ- 
ence to other counts, and for that reason the eighth count fails to state 
f acts which constitute an offense. 

The judgment rendered on it must be reversed, and the cause re- 
manded to the trial court, with direction to sustain the motion in ar- 
rest so far as that count is concerned. It is so ordered. 



STEWART v. SOUTHERN RY. CO. 

(Circuit Court of Appeals, Fifth Circuit. March 16, 1909.) 

No. 1,769. 

1. Appeal and Errob (§ 1040*) — Préjudice— Rulings on Pleadings. 

Rulings on pleadings will be regarded as académie, and not reviewed 
on a writ of error, where the counts of the coniplaint and the pleas which 
escaped or survived the demurrers were suffîcient to justify ail the évi- 
dence which could naturally and reasonably bear on the conditions and 
incidents of the cause of action sought to be presented. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 4089- 
4105 ; Dec. Dig. § 1040.*] 

2. Master and Servant (§ 217*) — Injuries to Servant— Assumed Risk. 

Plaintiff, at the Unie he was injured, with other employés, was engàged 
in raising a heavy pine stringer from a platform to a trestle on skids. 
About a month before a pièce of plank three feet long and six or seven 
inches wide had been fitted into a hole in the platform, but had not been 
nailed down ; but its insecurity was not obvious to casual inspection. 
As plaintiff and his fellow employés got the stringer partialiy up the 
skids, it became évident that they were losing control of it, when word 
was given to let go and get out of the way. Plaintiff turned and ran back 
to escape, but tripped on the pièce of plank, fell on his face, was over- 
taken by the falling timber, and injured. Plaintiff had no knowledge of 
the condition of the platform, except such as he acquired in working on 
it on the day of the injury, and had not observed any defeet therein. It 
also appeared tbat, but for plaintiffs tripping on the plank, he would 
hâve escaped. Held, that plaintiff did not assume the risk. 

IEd. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 574- 
600; Dec. Dig. § 217.* 

Assumption of risk incident to employment, see note to Chesapeake & 
O. R. Co. v. Heunessey, 38 C. C. A. 314.] 

In Error to the Circuit Court of the United States for the North- 
ern District of Alabama. 

•For other cases see same topie & § numeer in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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■ S. S. Pleasants, for plaintiff in errof. 
Milton Humes and Paul Speake, for défendant in error. 

Before PARDEE, McCORMICK, and SHELBY, Circuit Judges. 

McCORMICK, Circuit Judge. This is an action for damages for 
Personal injuries received by plaintiff in error in the service of dé- 
fendant in error. The complaint contained counts based on the fail- 
lira of the master to discharge the common-law duty of furnishing 
the servant a reasonably safe place in which to work, a count under 
subdivision 3 of section 1749 of the Code of 1896 of Alabama, aver- 
ring the in jury to hâve been caused by the négligence of a person 
in the service of défendant to whose ofders plaintiff was, at the time 
of the in jury, bound to conform, and did conform, and that his in- 
juries resulted from his having so conformed, and a count based on 
subdivision 1 of section 1749 of the Alabama Code, supra, averring 
the injuries to hâve been caused by defects in the condition of the 
ways, works, machinery, or plant connected with or used in the busi- 
ness of défendant. The trial judge sustained demurrers to ail counts 
of the complaint, except counts A and C. Count A averred the de- 
fect in the ways, works, and machinery, and count C averred as the 
proximatç cause of the injury négligent failure to furnish a reason- 
ably safe place for plaintiff to work. 

We do not deem it necessary to notice in détail the action of the 
court on the. pleadings, or its eff ect on the introduction of proof , be- 
cause, in our view of the case as presented by the whole record, thèse 
questions are largely académie. The counts and pleas which escaped 
or survived the demurrers proved sufficient to let in ail the testimony 
which could naturally and reasonably bear upon the conditions and 
incidents of the work in which the injury was received. When the 
proof was ail in, the défendant moved the court for an affirmative 
charge in its behalf; which motion the court granted in thèse words: 

"I charge y ou, gentlemen of the jury, to find a verdict for the défendant, if 
you believe the évidence in this case." 

The assignment of errors contains 23 spécifications, of which we 
notice only the last, to the effect that the court erred in giving the af- 
firmative charge to find for the défendant. 

The undisputed évidence shows that the plaintiff, with six others, 
one of whom was acting as "boss" of the work, were engaged in re- 
pairing a trestle leading up to a coal chute at a point on the line of 
the défendant' s road ; that this trestle, the width of the railroad 
track, ran ûpover a platform which was about 300 feet long and 60 
feet widé. The work which the gang were engaged in, at the time 
of the accident which r.çsulted in the injury, was raising from the 
platform to the trestle, which at that point was about 7 feet above 
the platform, a stringer, being a heavy pièce of yellow pine timber, 
25 feet long, 12 inches thick, and 16. inches wide. This stringer was 
being rolled up or slid up on two skids. One end of each skid rested 
on the platform, and the other end rested on the trestle. Before 
getting it fully up to its place, the gang discovered that they were 
losing control of it (a condition which it is shown was liable to oc- 
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cur), and that it was slipping back on them, and the word vvas given 
to let go and get out of the way. The others ail succeeded in get- 
ting out of its way, and were uninjured. The plaintiff, whose position, 
with some others, was between trie skids and facing the trestle, turn- 
ed and ran back to make his escape, but tripped on a pièce of plank 
about 2 feet in the rear of the lower ends of the skids, and fell on his 
face, and was overtaken by the falling timber, and injured. This 
pièce of plank on which the plaintiff trfoped had, a month or more 
previously to this time, been fitted into a hole in the platform, but 
had not been nailed down. This hole was about 3 feet long and 6 
or 7 inches wide. The plank so fitted in was not quite as thick as the 
other flooring of the platform; but when it was resting in the hole it 
was not obvious to casual inspection that it was a loose plank, not 
nailed down, and not part of the substantial flooring of the platform. 
The plaintiff had no knowledge of the condition of the platform, ex- 
cept such as he acquired in doing the work at which he was engaged 
the day he was injured, and had not observed that there was any de- 
fect in the platform. How the plank got jostled out of its place in 
the hole, so as to hâve one end of it sufficiently above the rest of the 
platform to trip a person running over it, the proof does not directly 
show. The évidence tends to show that, but for his tripping on this 
plank, the plaintiff could and would hâve made his escape from the 
falling timber, and would not hâve been injured. 

We think it appears from the record that the trial judge considered 
that the plaintiff was charged with the assumption of the risk resulting 
from the condition of the platform as just indicated, and that there- 
fore the défendant was entitled to the affirmative charge. In sup- 
port of this view, counsel for the défendant relies largely on the dé- 
cision of this court in the case of Texas & Pacific Ry. Co. v. Rogers, 
57 Fed. 378, 6 C. C. A. 403. But the cases are very différent. In 
that case we quoted with approval Wood on Railway L,aws, §§ 379 
and 386 : 

"A servant is bound to see patent and obvious defects in appliances furnish- 
ed him, and assumes ail patent and obvious risks as well as those incident to 
the business ; and wbere he knows or ought to knovv of the defeet in. the 
appliances, and continues to work with the same, and receives injuries there- 
from, he is treated as guilty of contributory négligence and cannot recover. 
* * * The servant, in order to recover for the defects in appliances in busi- 
ness, is called upon to establish three propositions: (1) That the appliance 
was defective ; (2) that the niaster had notice thereof or knowledge, or ought 
to hâve had ; (3) that the servant did not know of the defeet, and had not 
equal means of knowing with the master." 

Ail of which was applicable as it was applied to the case of Texas 
& Pacific Ry. Co. v. Rogers, but is clearly not applicable to the case 
now before us, as we hâve recited its conditions. 

For this error of the learned trial judge, the judgment of the court 
below must be, and hereby is, reversed and remanded, with instruc- 
tions to that court to award the plaintiff a new trial. 
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ROOT et al. v. MIIXS et al. 

(Circuit Court of Appeals, Seventh Circuit. January 5, 1909. Rehearing de- 
nied February 19, 1909.) 

No. 1,477. 

1. Words and Phrases— "Heabing in Equity." 

Act Cong. April 14, lOOSgC. 1627, § : 7,. 34 Stat. 116 (U< S. Comp. St. Supp. 
1907, p. 209) provides thar%here, on a "hearing in equity" in a District or 
Circuit Court or by a judge thereof in vacation, an injunction shall be 
granted or continued, or a receiver appointed by an interlocutory order or 
decree» an appeal may be taken within 30 days from the entry of the 
order, Eeld, that the phrase "hearing in equity" technically means the 
trial of the case, ineluding the introduction of évidence, the argument of 
solicitors, and the decree of the chancellor, resulting in a final decree: 
but that, as applied to proceedings resulting in an interlocutory order, 
within section 7, it means the hearing of the motion, the introduction of 
évidence. thereon by affldavit or otherwise, the argument of solicitors, and 
the order of the chancellor. 

2. Courts (| 407*)— Interlocutory Order— Equity Proceedinq — Time for Ap- 
, jpeaxing— ^"Hearing." 

■ Act Cong. April 14, 1906, c. 1627, § 7, 34 Stat. 116 (U. S. Comp. St. Sùpp. 
1907, p. 209), prbvides that where, on a hearing in equity, a receiver is ap- 
pointed byan interlocutory order, an appeal may be taken within 30 days 
from the entry thereof. A bill for the removal of trustées under a will 
and for the appointaient of a receiver waS filed October 25, 1907, and on 
the same day on an ex parte hearing a receiver was appointed. On No- 
vember 2d défendants moved to modify such order of appointaient to per- 
. mit the trustées to collect certain ineome, which motion on November 9th 
was argued and denied. On December 5th défendants moved to discharge 
the receiver and dissolve an injunction incidental to the receiversuip, 
which was denied on February 21st, whereupon on March 2d défendants 
applied for permission to appeal. Held, that défendants, by their motion 
of November 2d to modify the order appointing the receiver, acquiesced 
therein, such application constituted, a "hearing," within section 7, and 
hence defendant's application for appeal was too late. 
[Ed. Note. — For other cases, see Courts, Dec. Dig. § 407.* 
For other définitions, see Words and Phrases, vol. 4, pp. 3236-3238] ' 

Appeal from the Circuit Court of the United States for the South- 
ern Division of the Southern District of Illinois. 

B. H. Canby and A. W. Hope, for appellants. 
James P. Dawson, for appellees. 

Before GROSSCUP, BAKER, and SEAMAN, Circuit Judges. 

GROSSCUP, Circuit Judge. The bill in the court below asked that 
appellants, trustées under the will of Augustin K. Root and executors 
thereof, be removed, and that pending action of the court upon such 
bill, a receiver be appointed to take charge of the assets of the estate 
until other trustées might be appointed. The bill was filed October 25, 
1907, and upon the same day, upon an ex parte hearing, a receiver was 
appointed, who tpok possession of the property therein named. 

November 2â, following, the défendants by their solicitors, moved 
the court to so modify the foregoing order that, pending the final dé- 
termination of the case, the trustées might be permitted to collect, re- 

•For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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ceive and distribute to the parties entitléd thereto under the will, the in- 
come of the securities belonging to the estate ; which motion was, on 
the 9th day of November following, after argument of counsel, duly 
denied, the défendants on the preceding day having entered their gên- 
erai appearance in the cause. 

December 5th, following, défendants filed their motion to discharge 
the receiver and dissolve the injunction (an injunction merely incident- 
al to the receivership), which motion was overruled on the 21st day of 
February, 1908 ; and thereupon, on the 2d day of March following, 
défendants filed their application for appeal. The motion under con- 
sidération is to dismiss this appeal upon the ground that it was not tak- 
en within thirty days after the entry of the decree appealed from. 

Section 7 of the Act approved April 14, 1906 (34 Stat. 116, c. 1627 
[U. S. Comp. St. Supp. 1907, p. 209]) provides: 

"That where upon a hearing in equity in a district or in a circuit court, 
or by, a judge thereof in vacation, an injunction shall be granted or con- 
tinued, or a receiver appointed, by an interlocutory order or decree, in any 
case, an appeal may be taken from such interlocutory order or decree granting 
or continuing such injunction,- or appointing such receiver, to the Circuit Court 
of Appeals: .provided that the appeal must be taken within thirty days from 
the entry of such order or decree, and it shall take precedence in the appellate 
court." 

This section, in the interest of a more libéral right of appeal, is a 
distinct departure from the policy of Appeals under the older Chan- 
cery raies; but is intended to be safeguarded against abuse by the pro- 
visions looking to promptitude of action — a provision that is intended 
to be strictly enforced. 

The contention of appellee is that the date of "entry of the order 
appointing the receiver" is October 21st, 1907. Joseph Dry Goods Co. 
et al. v. Hecht, 120 Fed. 760, 57 C. C. A, 64 (Circuit Court of Appeals, 
5th Circuit). The contention of appellants is, that the date of such "en- 
try" is February 21st, 1908, the day when the motion to dissolve the 
order was overruled. 

We cannot concur in either of thèse views. What constitutes the 
"entry" of tbe order within the meaning of Section 7, the date of which 
détermines the time for the appeal, dépends, it seems to us, upon what 
meaning is to be attached to the preceding phrase "Where, upon a 
hearing in equity" — a phrase that détermines the conditions on which 
the order is to be entered. 

A "hearing in equity," technically, is the trial of the case, including 
the introduction of évidence, the argument of the solicitors, and the de- 
cree of the chancellor. 10 Encyclopaedia Pleading and Practice, 8. 

This, however, is the "hearing in equity" that resuïts in a final decree. 

Now it seems to us that within the proceedings that, taken as a 
whole, constitute a hearing in equity resulting in a final decree, there 
is recognized by Section 7 to be other proceedings, interlocutory with 
référence to the final decree, but complète for the purposes of the ap- 
peal allowed, viz. : the particular proceedings out of which grow an in- 
terlocutory order; and that in such particular proceeding, within the 
larger proceeding, the "hearing in equity" provided in Section 7, was 
168 F,— 44 
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mëaiït tô be the hearing of the motion, the introduction of évidence 
thereon by affidavit or otherwise, the argument of solicitors, and the 
order of the chancelier. Nothing short of that, it seems to us, can be 
said to be a "hearing in equity" upon the particular proceeding leading 
up to the appealable order; and nothing beyond that, it seems to us, 
could hâve been contemplated by this section. 

Let us apply that view, then, to the case in hand. IJndoubtedly the 
court has power, ex parte,, to enter an order granting an injunction in 
the nature of a stay, or appointing a receiver, which becomes at once 
an enfôrceable order in the case. But such order is not, in our judg- 
ment, "upon a hearing in equity" within the meaning of: Section 7. 
Thére has in fact on such order been no "hearing" — no opportunity on 
the part of one of the parties affected to introduce évidence, or to argue 
the cause. But none the less it is an order — an order substantially rip- 
ening into one "upon a hearing in equity," whenever the parties affect- 
ed hâve been brought, or hâve corne, into court, and an opportunity has 
been given them either to acquiesce in the order or to oppose it — the 
order to be considered "entered" within the meaning of the statutes the 
moment that it has been acquiesced in, or has been unsùccCssfully op- 
posed. Indeed any other interprétation of this Section, enacted in the 
interest of a more libéral policy of appeal, but upon the strict condition 
of promptitude, would haye the effect either of enabling a party to eut 
off his antagonist's right bf appeal by not advising him for thirty days 
of the order entered, or of enabling the party proceeded against to eut 
pff the moving party from his right of having the appeal promptly tak- 
en, by not moving for a dissolution of the order until it suited his pur- 
poses to do so. And applying the section as we hère interpret it, the 
appeal must be dismissed, as appellants, in their motion of November 
2d, seem to hâve clearly acquiesced in the order appealed from as a 
standing interlocutory order in the cause. 

The appeal is dismissed. 



CHICAGO, B. & Q. R. CO. v. MUNGBR. 

(Circuit Court of Appeals, Eighth Circuit. March 18, 1909.) 

No. 2,833. 

Railroads (§ 327*)— Cbossing Accident— Contribtjtoby Négligence. 

Décèdent, who was famiiiar with a city railroad crossing, rapidly ap- 
proaclied it on a foggy morning and continued to cross the tracks with- 
out stopping, until hé was struck by an engine and killed. From a point 
about 60 feet north of the main track to the crossing of the track for 
a quarter of a mile was an open view to a pedestrian approaching as décè- 
dent was, except for the dense fog. Several witnesses who were standing 
near the crossing testified that the noise of the approaching train was 
heard by, them for a minute or more before it reached the crossing, or 
while the : engine was a half mile away, and that notwithstanding the fog 
an engine could be discerned a distance vàriously estimatgd at from 50 to 
200 feet. Held, that décèdent was négligent in not stopping as he ap- 
proached the track and making sure that he could cross in safety. 

[Ed. Note. — For other cases, see Railroads, Cent. Dig. § 1044; Dec. Dig. 
: §327.*] , , ; , ,._ ■■ ,,; ^ , 

•For other cases see same topic & § nwmbeb in Dec. & Ain. Kgs. 1907 to date, &' Rep'r Indexes 
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In Error to the Circuit Court of the United States for the Eastern 
District of Missouri. 

George A. Mahan (O. M. Spencer and N. O. Borders, on the brief), 
for plaintiff in error. 

C. T. Hays and Reuben F. Roy (J. W. Hays, on the brief), for 
défendant in error. 

Before SANBORN and ADAMS, Circuit Judges, and RINER, 
District Judge. 

ADAMS, Circuit Judge. Mrs. Munger, the défendant in error, 
sued the railroad company for damages alleged to hâve been sustained 
by her by the death of her husband, Emil P. Munger. He was walk- 
ing rapidly south on Lindell avenue, a public street in the city of 
Hannibal, Mo., and as he stepped upon the defendant's main track, 
crossing Lindell avenue in an easterly and westerly direction, he was 
struck and killed by the engine of a freight train just then approach- 
ing that avenue from the east. Plaintiff in her pétition charged that 
the railroad company failed to ring a bell or sound a whistle or other- 
wise advise of the approaching train, that defendant's train was mov- 
ing at an excessive and dangerous rate of speed, and that as a resuit 
of thèse acts of négligence the décèdent met his death. The défend- 
ant relied on contributory négligence as its défense. 

We may assume for the purposes of this case that the railroad com- 
pany was guilty of ail the acts of négligence charged against it. It is 
the settled law of this jurisdiction that such négligence would afford 
no ground for recovery in this action, if decedent's own négligence 
contributed to his death. The defendant's counsel contend that con- 
tributory , négligence so clearly appears from the proof that it was 
the duty of the trial court to instruct the jury as a matter of law that 
plaintiff could not recover. The failure to give a requested instruc- 
tion to that effect is the main error assigned and relied upon by the 
défendant for a reversai of this judgment. 

What are the f acts ? The f ollowing are uncontroverted : The dé- 
cèdent was familiar, by reason of long expérience and observation, 
with Lindell avenue and the railroad tracks which cross it. He had 
crossed the tracks twice a day, morning and evening, for years in 
going to and returning from his place of labor to his home. Lindell 
avenue was a well-traveled street 60 feet wide. On the morning of 
the fatal accident décèdent was walking rapidly southwardly along 
Lindell avenue in the direction of the crossing tracks and did not corne 
to a stop until after he was struck by the engine. From a point about 
65 feet north of the main track continuously down to the crossing ail 
the railroad track extending for a quarter of a mile east of Lindell 
avenue was, except for a heavy and dense fog which prevailed that 
morning, in open and plain view to any pedestrian going south on 
Lindell avenue. There were no natural or artificial obstructions to 
prevent hearing or seeing an approaching train. The décèdent reach- 
ed the track and stepped upon it so immediately in front of the ap- 
proaching engine that he, although walking fast, was struck and killed 
before crossing the track, which, as is well known, is not over 4 or 5 
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feet wîde. Sêveral witnesses standing near to the crossing testified 
that the noise of the approaching train which ran over décèdent was 
heard by them for a minute or more before it reached the crossing as 
some put it, or when the éngine was half a mile away as others put it. 
The fog was unusually heavy that morning, but so that an engine 
could be discerned a distance variously estimated from about 50 to 
200 feet. So much for the uncontroverted facts of the case. Wit- 
nesses differ as tct whether the décèdent looked to the east in the 
direction of the approaching train as he walked towards the track. 
Some say he did, and some say he djd not. Ail agrée that he was 
walking unusually fast with his head down. 

On the foregoing state of facts th'ere'.can be no doubt that, apart 
from the effect tobe giyen to thé fog of the morning, the décèdent 
was guilty of contributory négligence fatal to reçovery by his widow 
in this action. Hë rapidly apprbached a much-operated railroad 
track; stepped upon it:, undertook to pass over it, and was overrun by 
an engine before Ke wàp able to get'across. The.' physical facts con- 
clusively show that eitfter he did not look and listeh 1 for an approach- 
ing train, of that, if hé dîd so, he undertook to cross in front of an 
immediatery threatenihg danger, whîch he must hâve bdth seen and 
heard, 1 • In the oné casé he was guilty of inexcusable négligence, and 
in the 'other of inexcusable récklessness. In either,'accbrding to well- 
settled authority, hé Was guilty of sùch contributory négligence as 
pfecludes reçovery ' in this action. Railroad Co. v: Houston, 95 U. 
S. ; "697, 24L. Ed. 542, Rich v.C, M. & St. P. Ry, Co., 78 C. C. A. 
663, 149 Fed. '79, .and cases cited. 

Does the heavy fogwhiçh prevailed that morning modify this re- 
'sult ? Thé i follôwing : âûthorities, we think, conclusively answer this 
question in thé négative. Railroad Co. v. Andrews, 64 C. C. A.'399, 
130 Fèd, 65; Garlich'v. 7 Railroad Co., 67 Ci C. A. 237, 131 Fed. 837; 
Tomljnson v. C, M. & St. R. Ry. Cô., 67 C. C. A. 21'8, 134 Fëd. 233; 
C, M. & St. P. Ry. Co. v. Donaldson, 85 C. C. A. 185, 157 Fed. 821; 
Davis v. Railway Co., 83 C. C. A. 488, 159 Èèd. 10; 16L. R. A. (N. 
S.) 424; Denver City Tramway Co: v. Cobb (C. C, A.) 164 Féd. 41. 

In the Andrews Case this court sàid: 

"Thè amo'unt of care svHicli will satïsfy this requiremerit is neeessarily 
adjùsted'tà and varies witii : the danger to be guarded against. * * * If, 
therefdre, when plaintiff approached the crossing, smoke interfered with the 
view along the tra<;ks to the west, and prevented him from readily or plainly 
determining whether a train was coming from that direction, he was at once 
apprised of the increased danger, and it became his duty to exercise gréa ter 
caution and vigilance for his own safety thah would havé béen required other- 
wise." 

In the Davis Case, supra, this court observed on, the same subject 
as follows; 

"If the view is, obstructed, interfering with the sensé of sight, then he must 
bring into réquisition the sensé of listening carefully and attentively." 

In view of thèse authoritiés, and in the application of common 
sensé to the situation, we entertain no doubt that thé décèdent, how- 
ever dense and thick the fog may hâve been, was guilty of culpable 
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négligence in not stopping as he approached the railway track and 
making sure that he could safely venture upon the enterprise, dan- 
gerous at best, of crossing the track. 

The judgment is reversed, with directions to grant a new trial. 



THE ANTHRACITE. 

THE WILLIAM. E. CLEARY. 

(Circuit Court of Appèals, Second Circuit. March 16, 1903.) 

No. 208 

Towage (§ 11*)— Injury to Tow— Tugs Acting Jointly— Liability. 

Where two tugs acted jointly in towing a barge, whieh was brought in 
contact with a rock by négligent steering, both tugs are responsible. 
though one of them was only acting as a helper ; her master submitting 
her entirely to the coinmands of the master of the other: 

LE<i. Note.— For other cases, see Towage, Cent. Dig. § 12 ; Dec. Dig. 
§ 11>J 

Appeal from the District Court of the. United States for the South- 
ern District of. New. York, in Admiralty. 

This cause cornes hère upon appeal from a decreg holding the tugs 
Anthracite and William E- Gleary both liable for négligent towage of 
the barge Sylvia, which, while being towed by them, was brought into 
contactwith Mill Rock. The opinion of the District Judge, which sets 
fprth the.facts, is reported in 162 Fed. 384. 

• AmosVan Etten, for appellant. 

Carpenter, Park & Symmers (James K. Symmers, of counsel), for 
the Anthracite. . 

Alexander & Ash, for appellees Hammond and others. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

LACOMBE, Circuit Judge. The Anthracite was in charge of the 
tow — five boats on a hawser. The Cleary was a helper, cuttihg boats 
out of the tow and taking them to their individual destinations ; but 
at the time r when the accident happened she was lashed alongside the 
Anthracite with a hawser of her own to the tow, both tugs furnishing 
the motive power. Appellant contends that she should be held free 
from fault, because the steering was done by the Anthracite, whose 
master directed the proceedings on the part of the Cleary. Reliance is 
hàd upon our former décision in The Mason and Babock, 142 Fed. 913, 
74 C. C. A. 83. 

We concur with the District Court in the conclusion that the facts 
in that case differ so much from those in the case at bar that the dé- 
cision above cited is not controlling. In the former case the Mason, 
which was the pilot tug, was held in fault because she did not give to 
the steamer in tow a timely signal to start up her own motive power 
just as a critical turn was about to be made in a narrow and tortuous 
channel. The Babcock was operating with the stern line of the tow. 

•For other cases see same topic & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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She was generally under tHe direction of the Mason as to course, etc. ; 
but as to the choice of her own heading, the strength of pull she was 
giving, and the détails of navigation necessary to move the stern, so as 
to supplément and assist the Mason's work at the bow, she was, as we 
said, "exclusively under the control of her own master, and, although 
both tugs were co-operating in the same gênerai undertaking, each 
was acting independently of the other in doing her part of the work." 
The Mason was held because, in doing her part of the work, she com- 
mitted fault. The Bâbcôck was exonerated, because she had nothing 
at ail to do with that part of the work (the signaling to the tow) in 
which the fault was committed. 

Hère the facts are différent. The fault was in steering, rounding to 
so carelessly as to bring the tow against the rock, The master of the 
Anthracite directed the steering, and the master of the Cleary submit- 
ted herself entirely to his commands. There was no independent ac- 
tion. In the steering both partidpated. The master of the Cleary! tes- 
tified that about Eighty-Sixth street he took the whèel out of the beck- 
et to be prepared to put it wherever the captain of the Anthracite want- 
ed it, first putting it to starboard ; that it was the same as if, there were 
two wheeimen in the tugs and One ittind directiîig them both. Prac- 
tically, for the time being, the master bf the Anthracite was the master 
of the Cleary, and the lattjer Vessel participated in the act — improper 
steering— which caused the catastrophe. This in no way «semblés the 
case of The Mason and Babçoek, nor that of The Connecticut, 103 Ù. 
S. 710, 26 h. Ed. 467, where that vessel was held in fault for not giv- 
ing timely warning by whistle of a change of course, and the Stevens; 
her helper, was exonerated, because "it was not her duty to signal the 
mOvements of the Connecticut." ' 

The decree is affirmed, with interest and single bill of costs. 



ASSMANN y. TRAVELERS' INS. CQ. . ; 

(Circuit C!ourt of Appe^ls, Eighth Circuit March 18, 1909.) 

'- ; No. 2,734. :' .. 

Iwsubance (S 171*) — EndoWment Pouct-^Cash Suekkndeb Value— Mistakb. 
A ten-year endowment policy provifled that, if insur<»d shcraid survive 
the endowment period, the company would pay $2,000 in successive ^nnual 
installments, of $200. Thé policy gave to insured an option to take the 
computed value of the annuitles at any annual payment day after the 
flrst, and cdtitained a taWé showing that the amount due in 1904, when 
the flrst annùity fell due, : would be $1,653.76. The policy as delivered also 
contained a table of cash surrender values for each $1,000, which would 
be ajlawed by the insurer at the end of each five-year" period froin the 
date of the policy in 1894. Opposite the figure 5 denoting the nve-year 
period 'were the figures $266, indicatinff that the cash surrender Value pa:y L 
able on each $1,000 of the, policy at the expiration of flve years would b« 
$266, but opposite the figure 10, were the figures $1,653.76. He\4\ .that, 
whether the option was deslgnated as "commuted annuities" or "cash 
surrender • Value," the parties intended that the insured might àt : his 
élection take the présent value of the annuitles, rather thûn payment 
in installments, and henee the figures indieating the surrender . value at 

•For other oa*e» >ee une topic & | numbek in Dec. & Am. Digs. 1907 to data, & Rep'r Indexe* 
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the expiration 6f the tenth year were a mutual mistake and indicated the 
surrender value of the fuil policy, and not the surrender value of each 
$1,000 thereof. 

[Ed. Note. — For other cases, see Insurance. Cent. Dig. § 357; Dec. Dig. 
§ 171.*] 

Appeal from the Circuit Court of the United States for the Eastern 
District of Missouri. 

F. J. McMaster (Carter, Collins & Jones, on the brief), for ap- 
pellant. 

Tyson S. Dines (M. F. Watts and Mr. W. M. Williams, on the 
brief), for appellee. 

Before SANBORN and ADAM S, Circuit Judges, and RINER, Dis- 
trict Judge. 

ADAMS, Circuit Judge. This was a bill to reform a policy of life 
insurance, and pending its détermination to enjoin an action at law 
on the unreformed policy. In 1894 Assmann procured from the in- 
surance company a 10-year endowment policy, whereby the insur- 
ance company agreed to pay him, if he should survive the endowment 
period, the sum of $2,000 in successive annual installments of $200 
each. The primary obligation therefore of the company was to pay 
the insured 10 annuities of $200 each, beginning in the year 1904 and 
ending with the year 1914, amounting in ail to the sum of $2,000 only, 
whenever paid. The policy gave to the insured an option, however, 
to take the commuted value of the annuities at any annual payment 
day after the first one. A table appeared on the back of the policy 
stating the amount of commuted annuities which the insured might at 
his option take at différent periods during the 10 years while the an- 
nuities were falling due. According to this table, the amount due in 
1904, when the first annuity fell due, was $1,653.76. From that table 
it appears that if Assmann had lived, as he did, to the end of the en- 
dowment period, and had desired to avail himself of the option re- 
served to take the commuted value of his 10 prospective annuities, 
he was entitled to receive from the insurance company in ail the sum 
of $1,653.76. The policy as delivered to the insured also contained a 
table specifying the cash surrender value for each $1,000 which would 
be allowed by the company at the end of each five-year period from 
the date of the policy in 1894. The policy being only for a period of 
ten years limited the application of this table to the surrender values 
payable at the end of nve years and at the end of ten years. Op- 
posite the figure 5, indicating the five-year period, were placed the 
figures $266, indicating that the cash surrender value payable on each 
$1,000 of the policy at the expiration of five years after its date would 
be $266. Opposite the figure 10, denoting the tenth year after the 
issue of the policy, there were placed the figures $1,653.76, indicating 
that the cash surrender value payable on each $1,000 of the policy at 
the expiration of the endowment period of ten years would be $1,- 
653.76, or a total on the policy of $2,000 of $3,307.52. 

It is the contention of the insurance company that a mutual mistake 

*Foi other cases see same topio & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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\ras made îri placing the figures $1,653.76 opposite the figure 10; that 
thât amount was in fact and was intended to be the full amount that 
would be paid as the cash surrender value of the full $2,000 policy, 
and not as the cash surrender value of each $1,000 thereof. 

Whether the option allowed the insured was to take the commuted 
annuities or the cash surrender value àt the end of the endowment 
period, it is évident that both parties must hâve intended that the op- 
tion of the insured was, in substance and effect, to take the then prés- 
ent worth in the year 1904 of 10 prospective successive annuities of 
$200 each. Whether the option or privilège was designated as "com- 
muted annuities" or "cash surrender value," it is clear that the pur- 
pose of the parties was to permit the insured at his élection to take the 
then présent value of the annuities, rather than to take them in install- 
ments of $200 for 10 successive years. It is axiomatic that the net 
présent worth of such annuities in the year 1904 could not exceed 
the aggregate of ail of them irrespective of the times they were to ma- 
ture. It is manifest that it must hâve been less than the total amount 
ultimately payable to the extent, at least, of reasonable interest on 
the deferred payments. 

The policy as issued, instead of conforming to thèse most obvious 
arithmetical calculations and results, gave to the insured the right to 
accept as the cash surrender value of his policy of $2,000 payable in 
annuities for 10 years the total sum of $3,307.52. This is substan- 
tially twice the' amount of any fair cash surrender value based on any 
reasonable raté' of interest. It takes but little familiarity with the prin- 
ciples' 'goyèritëng insurance to demonstrate that hère was a plain and 
mutual rjiistàke. The commuted value of ail the annuities when the 
first annuity fell due was âgreed to be' $1,653. 76, while the cash sur- 
render value, which if at ail applicable at the .period of maturity of 
the endowment, vvhich is denied by the insurance company, is stated 
to be exactly twice that sum. As already stated, whether we call it 
"commuted annuities" or "cash surrender value," the obvious and 
plain purpose of either or both of them was to gïve tô the insured the 
right to take the net présent worth of his annuities, rather than to wait 
and collect them f rom year to year until the last fell due. We fail to 
see why upon principle the amount should not be exactly the saine 
in either case. If the conclusion which we hâve just reached from 
the figures erhpioyed and obvious principles of insurance needed re- 
nforcement, such reinforcement is abundantly found in the proof. 
No pretense is made by any witness that upon any sound principles 
of insurance an amount of $3,307.52 could under any circumstances 
be the cash surrender value at the end of the endowment period of 
the policy of $2,000 issued to Assmann. 

During the progress of the trial below the insurance company was 
allowed to; deposit the sum of $1,653.76 in the, registry of the court 
for the beriefit of the insured. The learned trial court entered a de- 
cree reforming the policy as prayed for and ordering the amount of 
the deposit to be paid to the insured if he should eleçt to take it, or 
if he should elect to take the accruing annuities of $200 a year, rather 
than avàil himself of the right to commuted annuities, then that the 
deposit of $1,6)53.76 be returned to the insurance company. 
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The court further enjoined the prosecution of the action at law on 
the unreformed policy. Certain provisions were made with respect 
to the interest which need no comment. 

We are satisfied that the decree was substantially correct, and that 
any other resuit would not only hâve thwarted the manifest purpose of 
both parties in the contract as originally made, but would hâve worked 
a gross injustice. 

The decree is affirmed. 



KELLER v. UNITED STATES. 

(Circuit Court of Appeals, Seventh Circuit. January 21, 1909.) 

No. 1,521. 

1. Larceny (§ 5*)— Subjects of Larceny— Blank Checks— "Property." 

Six blank checks, with stubs attached, each of the value of one cent, the 
Personal property of the United States, constituted "property," the subject 
of larceny, under Rev. St. § 5456 (U. S. Comp. St. 1901, p. 3083). making it 
a felony to steal any kind or description of property belonging to the 
United States. 

[Ed. Note. — For other cases, see Larceny, Cent. Dig. § 11 ; Dec. Dig. § 5.* 
For other définitions, see Words and Phrases, vol. 6, pp. 5693-5728 ; vol. 
8, pp. 7768-7770.] 

2. Criminal Law (§ 762*)— Instructions— Expression of Court's Opinions 

It is permissible in fédéral courts for the judge to review the évidence 
and express lus opinion with référence thereto, provided the jury are in- 
structed that the décision of questions of fact must be made by them. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. § 1731; Dec. 
Dig. § 762.*] 

3. Criminal Law (§ 1129*)— Writ of Error— Assignments of Ebror— Record. 

Where the record on a writ of error showed that defendant's counsel 
stated the grounds of his motion for a new trial, presented his argument in 
support thereof, and that the court, having heard such argument and on 
considération, overruled the same, an assignnient that the court, whena 
motion for a new trial was made. summarily refused to allow a motion to 
be set for argument, but overruled it without considération, was not sus- 
tained. 

[Ed, Note. — For other cases, see Criminal Law, Dec. Dig. § 1129.*] 

In Error to the District Court of the United States for the Eastern 
Division of the Northern District of Illinois. 

William A. Adams and Walker M. Yeatman, for plaintifï in error. 
Edwin W. Sims and Harry A. Parkin, for the United States. 

Before GROSSCUP, BAKER, and SEAMAN, Circuit Judges. 

PER CURIAM. The indictment charged plaintifï in error with 
feloniously taking and carrying away "six blank checks with stubs at- 
tached, each of the value of one cent, of the goods and personal prop- 
erty of the United States." Section 5456, Rev. St. (U. S. Comp. St. 
1901, p. 3683), makes it a felony to steal "any kind or description of 
property belonging to the United States." In support of the assign- 
ment that the court erred in overruling the demurrer to the indictment, 

•For other cases see same topic & § numbeb In Dec. & An. Digs. 1907 to date, & Bep'r Indexes 
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the contention is made that "blank checks" do not constitute property. 
While/thë promise or the grant or the obligation that may be express- 
ed on paper is not a subject of larceny, it seems to; us as futile to 
daim that "blank checks" are not within section 5456, as it would be to 
say that thê î'iegal blanks" in a lawyer's office or at a stationer's are not 
susceptible of ownership. 

Respecting the charge, no claim is made that the questions of law 
involved in the case were not fully and accurâtely .stated to the jury. 
The exceptions rest on the mistaken assumption that it was error for 
the judge to review the évidence and express any opinion in relation 
thereto. Such expression is permissible in the fédéral courts, provided 
the jurors are instructed that the décision of questions of fact must 
be madé'by them. Allis v. IL S., 155 U. S. 117, 15 Sup: Ct. 36, 39 E. 
Ed. 91. 

The assertion that the court, "when the motion for a new trial was 
inade,: surnmarily refused to allow sàid motion tobese,t for argument,' 
but, on the contrary, overruled it, without any considération whatev- 
er," is not sustained by the record, which shows that counsel for plain- 
tif!" in errbr stated the groùnds of the motion àrid presented his argu- 
ment in support thereof,, and that the court, "haying. h'eard said argu- 
ment, and upon considération," overruled the motion. Compare Gour- 
dain v. U. S., 154 Fed. 453, 83 C. C. A. 309. '" ' " 

The judgment is affirmed. 



KARR et al. v. AMES et al. '< 

(Circuit Court of Appeals, Seventh Circuit. January 26, 1909.) 

No. 1,460. 

Stipulations (§ 14*)-^Efii'ect— Restriction of Refeçence. 

A cause having been refei-red to a master on deïèndànt's motion, plain- 
tiffs fllèd à supplemental bilï attacking a new claim of title acquired by 
défendant K. pendente lite, after which a stipulation was signed agreeing 
that the court might ref er the cause with respect to the supplemental bill, 
answers, and repllcations to the master for the sam'e purposes as the 
original bill, and agreeing that the master might include, in his report 
of the case made by the original bill, his report of the case made by the 
supplemental bill, etc. Beld, that the stipulation, instead of broadenihg 
the master's authority conferred by the original order of référence, con- 
fined his .jurlsdiction over the supplemental issues within the limits of 
the attthority given him over those originally raised, and that it was there- 
fore proper for the judge, when. his authority was invoked for that pur- 
pose, to examine the évidence and détermine the f acts and law. 

[Ed. Note.— For other cases, see Stipulations, Dec. Dig. § 14.*] 

Appeal from the Circuit Court of the United States for the South- 
ern Division of the Southern District of Illinois. 

William Burry, ; f.or appellants. 

Edward s Peirçe and Charles M. Peirce, for appelleès. 

Before GROSSCUP, BAKER, and SEAMAN, Circuit Judges. 

*For other caBeâ see Eame topic Se S hbmbek In: Dec. & Am, Digs. 1907 to date, & Rep'r Index** 
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PER CURIAM. Appellees, as heirs at law of Alexander Hannah, 
successfully prosecuted this suit to set aside certain deeds from Han- 
nah to appellant Phillip A. Karr. 

The record fails to support appellants' contention that the référence 
to the master was by consent, and therefore that the court was bound 
to let the report stand unless it clearly involved error of law or misap- 
prehension or oversight of facts. Kimberly v. Arms, 129 U. S. 524, 
9 Sup. Ct. 355, 32 L. Ed. 764. The récital is that: 

"On motion of défendants, by their soi ici tors, this cause is referred to 
Walter McClellan Allen, one of the masters of this court." 

Some months later appellees filed a supplemental bill attackirtg a 
new claim of title (from Hannah to Henry Karr and from Henry to 
Phillip Karr) acquired by Phillip Karr pendente lite. Thereafter a 
stipulation was signed that: 

"The parties hereby cousent and agrée that the said court may enter an 
order instanter referring the said cause, with respect to said supplemental 
bill, answers, and replications, to the said master in chancery, for the same 
purposes as the original bill, answers, and replications now stand referred to 
said master, and further consent and agrée that the said master may in- 
clude, in his report of the case made by the original bill, answers, and repli- 
cations, his report of the case made by the said supplemental bill, answers, 
and replications." 

Clearly, it seems to us, the stipulation, instead of broadening the 
original order of référence, confined the master's authority over the 
supplemental issues within the limits of the authority given him over 
the original issues. It was, therefore, proper for the judge of the 
Circuit Court, when his authority was invoked for that purpose, to 
examine the évidence and détermine the issues of fact and law. 

An extended examination of the case has led us to conclude that 
the trial judge's findings of fact should not be disturbed ; and on 
those facts there are no propositions of law that require réitération. 

The decree is affirmed. 



UNITED STATES v. NEW YORK, C. & ST. L. R. CO. 
(Circuit Court of Appeals, Second Circuit. March 16, 1009.) 

No. 66. 
1. Carriers (§ 37*) — Transportation or Live Stock— Food and Rest— Stat- 

UTES— CONSTRrCTION — PENALTY. 

Act Cong. June 29, 1906, c. 359-1, § .1, 34 Stat. 607 (U. S. Comp. St. Supp. 
1907, p. 918), prohibits a carrier from confining animais longer than 28 
consécutive hours wlthout unloading for rest, water, and food, but pro- 
vides that on tbe written request of the owner, or person in custody of 
the particular shipment, the time may be extended to 36 hours, and im- 
poses a penalty for each violation of the act. Held that. where severat 
shipments of live stock belonging to différent owners are earried in the 
same train in violation of the act, each shipment, and not the train load, 
is the integer for the purpose of ascertaining the number of offenses com- 
mit ted. 

LEd. Note. — For other cases, see Carriers, Dec. Dig. § 37.*] 
•For other cases see same topie & g uumeee in Dec. & Am. pigs. 1907 to date, & Rep'r Indexes 
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2. Pbnaxties (§ 40*)— Actions— Rigpt of Review— Nature of Proceedings. 

An action against a carrier to recover penalties for violation of Food 
Rest Act Cong. June 29, 1906, c. 3594, § 1, 34 Stat. 607 (U. S. Oomp. St. 
1907, p. 918), is civil, though the statute is pénal; and hence the govern- 
ment is entitled to hâve a judgment in such a proeeeding reviewed by a 
writ of error; 

[Ed. Note. — For other cases, see Penalties, Dec. Dig. § 40.*] 

In Error to the Circuit Court of the United States for the West- 
ern District of New York. 

This is a writ of error to review a judgment of the Circuit Court, Western 
District of New York, which held défendant liable for a penalty of $200 under 
Act Oong. June 29, 1906, c. 3594, § 1, 34 Stat. 607 (U. S. Comp. St. Supp. 1907, 
p. 918), forbidding railroads and certain other carriers f rom transporting cattle 
and other, live stock confined in cars for a period longer than 28 consécutive 
hours without unloading. The train whose management was complained of 
contained shipments by two différent owners, and each shipment was assigned 
as calling for a separate penalty. Violation of the provisions of the statute 
is admitted. The judge at circuit held that but a single penalty could be im- 
posed for ail shipments by the saine train, and the government bas appealed. 

Lyman M. Bass, U. S. Atty., and J. O. Moore, Asst. U. S. Atty. 
Hoyt & Spratt (Thomas D. Powell, of counsel), for défendant in 
error. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

PER CURIAM. Since the décision below the Court of Appeals 
in the Sixth Circuit has held that each shipment not transported in 
conformity with the statute constitutes a separate offense. U. S. v. 
Baltimore & Ohio S. W. R. R., 159 Fed. 33, 86 C. C. A. 223. We 
çoncur in its reasoning and conclusion. 

" Défendant in error also objects that there can be no review of the 
judgment by the government on the ground that this is a criminal 
action. This point has been overruled in U. S. v. Baltimore & Ohio 
S. W. R. R., supra, and in the Circuit Court of Appeals for the Ninth 
Circuit in Montana Central Ry. v. U. S. (C. C. A.) 164 Fed. 400. 
The judgment is reversed. 



COOK et al. v. KLONOS et al. 

(Circuit Court of Appeals, Ninth Circuit. March 2, 1909.) 

Nô. 1,510. ■ 

Mines and Mineraes (§ 29*) — Association Placer Claims— Fraudulent Lo- 
cation^-rlghts of innocent looators. 

Where the location of an association placer minlng claim is invalid 
for fraud on the part of some of the locators, if the work has been kept 
up and the law and district régulations complied with, locators who 
were not implicated in the fraud, but acted in good faith, may individually 
sélect and hold their proportionate part of the land within the limits of 
the association claim. 

[Ed. N6te. — For other cases, see Mines and Minerais, Dec. Dig. § 29.*] 
»For other oàses see same topie & $ numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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On rehearing. Denied. 

For prior opinion, see 164 Fed. 529. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

PER CURIAM. The pétition for rehearing is denied. We are sat- 
isfied with what is said in the opinion in respect to Barnette and the 
six absent locators ; but a f urther examination of the record does not 
satisfy us that Cook and Ridenour were parties to the fraud. If they 
were not, and they joined in the location in question in good faith, 
and the ground was open to location, we think they are entitled to 
sélect 20 acres each within the exterior boundaries of the associated 
claim, provided they hâve continued to conform to the requirements 
of the statute and the local rules of the mining district. We accord- 
ingly modify our jùdgment so as to read : 

The jùdgment of the court below is affirmed as to the appellants 
A. T. Armstrong, W. H. Sumner, Y. L- Newton, M. E. Armstrong, 
L. T. Selkirk, and A. R. Armstrong, and as to the appellants Henry 
Cook and J. C. Ridenour it is reversed, and the case remanded, with 
leave to them to nie a supplemental bill, should they so elect, and in 
that event for further proceedings in accordance with the views hère 
expressed. 



CAZIER v. MACKIE-LOVEJOY MFG. CO. 

(Circuit Court of Àppeals, Seventh Circuit. January 5, 1909.) 

Ko. 1,499- 

Patents (§ 326*)— Suit for Infringement — Contempt Proceedings fob Viola- 
tion OE INJUNCTION— RULINGS APPEALABLE. 

In contempt proceedings instituted in a suit for infringement of a patent, 
and in which the défendant was adjudged in contempt for violating an in- 
juhction and a fine imposed payable to the United States, the refusai of 
the court to permit the complainant to introduce évidence of his damages 
on ; account of the new infringement, and to recover such damages and 
costs in the contempt proceeding, related to a màtter of procédure, with- 
in the discrétion of the court, and is not reviewable by appeal. 

[Ed. Note. — For other cases, see Patents, Dec. Dig. § 320.*] 

Appeal from the Circuit Court of the United States for the Eastern 
Division of the Northern District of Illinois. 
See, also, 157 Fed. 88, 84 C. C. A. 591. 

Joseph Cummins, for appellant. 

Thomas F. Sheridan and George E. Wilkinson, for appellee. 

Before GROSSCUP, BAKER, and SEAMAN, Circuit Judges. 

GROSSCUP, Circuit Judge. The appeal is by the party in the court 
below in whose favor the decree was entered. The ground of the ap- 
peal is that although by a former decree, the appellee was found to 
be an infringer of patent No. 696,940, issued to appellant April 8th, 
1902 (Cazier v. Mackie-Eovejoy Mfg. Co., 71 C. C. A. 104, 138 Fed. 
654; Mackie-Eovejoy Mfg. Co. v. Cazier, 157 Fed. 88, 84 C. C. 

*For other oases see sarae topic & § numbeh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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A. 591), and by this decree appellee was found guilty of contempt on 
account of a new infringement of appellant's patent, for which a fine 
of fifty dollars was imposed, to be paid to the United States, the Court 
erred in denying appellant's motion to take évidence, in connection 
with the contempt proceedings, as to his damages by reason of the 
new infringement, and his costs and expenses, in the contempt proceed- 
ings — the contention of appellant being that he was entitled, as a mat- 
ter of right, to a hearing, in the contempt proceeding, not only of the 
question whether there had been a contempt, but also of the question 
of whether there were damages by reason of the infringement con- 
stituting the contempt, and the amount thereof, and to hâve such dam- 
ages made a part of the decree. 

Whether appellant can appeal at ail from a decree that finds the 
appellee guilty of contempt and imposes a fine to be paid to the Unit- 
ed States, is a question we do not décide, for that is not the part of 
the decree appealed from that is assigned as error. We dismiss this 
appeal because, lknited as it is by the assignments of error to the al- 
leged error of the Circuit Court in not broadening the hearing and the 
decree so as to cover damages and costs, as well as the fine, the por- 
tion of the decree thus complained of is not appealable. 

Substantive rights are one thing, procédure or the way to attain 
substantive rights, is another. A decree disposing of substantive rights 
is usually, in some way or other, appealable; the exercise of discré- 
tion by a court as to the procédure, or way of attaining those rights, 
is not usually appealable. True when the validity of a patent has 
been established, and the defending party decreed to be an infringer 
on account of certain spécifie devicès brought before the court, the 
infringing party may riot, by mère colorable changes, avoid the efïëct 
of the decree as an adjudication between the parties; and the of- 
fending party may be reached either by separate suit or by a supple- 
mental bill. Murray v. Orr & Lockett Hardware Co., 153 Fed. 369, 
82 C. C. A. 445. But whether the procédure be by separate suit or 
by supplemental bill, the party in one way or the other securing his 
substantive right, is a matter in the discrétion of the court, and there- 
f ore not appealable. 

The déniai to appellee of his motion for damages, costs and expens- 
es to be decreed to him in the contempt proceedings, is not a déniai of 
his substantive right to hâve, in some form or other, damages, costs 
and expenses. The only thing denied him is a particular method of 
obtaining his damages, costs and expenses. And if the court may 
choose, as above pointed out, the procédure or method whereby a sub- 
stantive right shall be pyrsued, and such choice is a matter of.judicial 
discrétion (Murray v. Orr & L,ockett Hardware Company, supra), we 
see no reason why the court may not, also, as a matter of discrétion, 
détermine that the method shall not be in connection with, or a part 
of, the contempt proceedings ; from which it follows that that por- 
tion of the decree upon which error is assigned, is not appealable. 

The appeal is dismissed. 
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PAGE MACH. CO. v. DOW, JONES & OO. 

(Circuit Court of Appeals, Second Circuit February 16, 1909. On Rehearing, 

March 25, 1909.) 

No. 147. 

1. Patents (§ 328*)— Infringement— Printing Telegraph Instrument. 

The Joy patent, No. 780,064, for a printing telegraph receiver, as to ail 
claims except claim 12, held valid and infringéd. 

[Ed. Note.— For other cases, see Patents, Dec. Dig. § 328.*] 

2. Patents (§ 324*)— Suit fob Infrixgemént— Disclaimeb— Effect of Déci- 

sion of Partial Invalidity by Trial Court. 

Where a Circuit Court, in a suit in equity for infringement of a patent, 
bas held certain claims of the patent invalid, as too broad, but has eutered 
an interlocutory decree granting an injunction and accounting for infringe- 
ment as to other claims, from which défendant has appealed, the Circuit 
Court of Appeals, on an affirmance of the same, will not require complain- 
ant to enter a disclaimer, under Rev. St. § 4922 (U. S. Conip. St. 1901, p. 
3396), as to fhe claims adjudged invalid by the Circuit Court, until by the 
entry of a final decree ne has had the opportunity to appeal and hâve sucn 
adjudication reviewed by the appellate court. 

[Ed. Note. — For other cases, see Patents, Dec. Dig. § 324.*] 

Appeal from the Circuit Court of the United States for the Southern 
District of New York. 

For opinion below, see 166 Fed. 473. 

Emerson R. Newell (Brown & Seward, of counsel), for appellant. 
Gifford & Bull, for appellee. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

PER CURIAM. Decree of Circuit Court affirmed, ■ with costs, on 
opinion of Judge Hazel. 

On Rehearing. 

LACOMBE, Circuit Judge. The Circuit Court, inter alia, held that 
ail of the claims of the Joy patent, No. 780,664, were valid and in- 
fringéd. Upon a rehearing this décision was modified by giving to 
claim 12 of that patent a broader construction than at first, and, as 
thus construed, finding anticipation in a prior patent. Interlocutory 
decree for injunction and accounting on the other claims was entered 
accordingly. Défendant appealed from so much of the decree as held 
thèse claims valid and infringéd. Complainant could not appeal from 
so much of the decree as dismissed the bill as to claim 12, because the 
decree was not final. This court, after argument of the appeal, af- 
firmed the Circuit Court. Défendant contends that this court should 
instruct the Circuit Court that no decree should be granted — or, at 
least, that no injunction should issue — upon this patent until a dis- 
claimer of claim 12 has been filed in the Patent Office and a certificate 
thereof lodged in the case. Reliance is had on sections 4917 and 4922, 
Rev. St. U. S. (U. S. Comp. St. 1901, pp. 3393, 3396). 

The practice indicated in the motion apparently originated in this 
circuit, and has been there followed in a large number of cases, enu- 

"For other cases see same topic & S numbbh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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merated în the brief as follows : Myers v. Frame, Fed. Cas. No. 9,991 ; 
Burdett v. Estey, Fed. Cas. No. 2,145; Christman v. Rumsey, Fed. 
Cas, No. 2,704; Schillinger v. Gunther, 17 Blatchf. 66, Fed. Cas. No. 
12,458; Atwater v. Beecher (C. G) 8 Fed. 610; tyler v. Galloway 
(C. C.) 12 Fed. 567; Brainard v. Cramme (C. C.) 12 Fed. 621 ; Mat- 
thews v. Spagenberg (C. C.) 19 Fed. 823; Hake v. Brown (C. C.) 
37 Fed. 783; Union Paper Bag Co. v. Waterbury (C. C.) 39 Fed. 389; 
Electric Accumulator Co. v. Julien (C. C.) 38 Fed. 117; Steam Gauge 
Co. v. Kennedy (C. C) 41 Fed. 38; Smead v. Union (G C.) 44 Fed. 
614; Williams v. Barnard (C. C.) 41 Fed. 360; Brush v. Electric Ace. 
Co. (C. C.) 47 Fed. 48. In the case last above cited Judge Coxe said: 

"The rule which dbtains In this circuit requiring a disclaimer of invalid 
clairns as a condition of a decree has always seemed an arbitrary one. It cer- 
tainly seeins Inéquitable that the court, at nisi prins, should conipel the pat- 
entée to renounce forever a claim which may be held valid upon appeal. It la 
possible that this rule may be modifled by the Circuit Court of Appeals." 

And in Ballard v. McCluskey (C. C.) 58 Fed. 880, the same judge 
said : . 

"The claim is too broad, and under the arbitrary, and to my mind unjust, 
rule which obtains in this circuit must be disciaiined." 

This is the last reported case in this circuit, but for, the past 15 years 
the writer, sitting at circuit, has repeatedly refused to follow this prac- 
tice on the expressed ground that it was grossly inéquitable and that 
no décision of the Suprême Court Constrained ariy judge to enforce it. 
In no case was such refusai brought up for review be fore the Court 
of Appeals. It should be borne in mind that th-2 Suprême Court déci- 
sions referred to and relied on were rendered at a time when there 
was but otle appeal in a patent cause, taking the whole case on appeal 
from final decree direct from the Circuit to the Suprême Court. The 
act of 1891, 1 and its construction by the Suprême Court Tin re Nation-! 
finameling Co., 201 U. S. 156, 26 Sup. Ct. 404, 50 L. Ed. 707), had not 
made it necessary, when a trial judge held some clairns, to be valid and 
infringed and other clairns to be invalid, to hâve two appeals on prac- 
tically the same record — sometimes years apart— to secure a déter- 
mination of the controversy. 

The Suprême Court décisions referred to in the brief are thèse : 

O'Reilly v. Morse, 15 1;Iow. 120, 14 L,. Ed. 601. In that case the Cir- 
cuit Court held the eight clairns of the patent to be valid and issued an 
injunction. The Suprême Court affirmed as to the other clairns, but 
held. that the eighth claim was void and should be then disclaimed ; 
there being no unreasonable delay in filing the disclaimer up to thàt 
time when the case was decided by the Suprême Court on appeal, be- 
cause until then complainant had no ieason to think the claim was 
void. 

In Seymour v. McCormick, 19 How. 106, 15 L. Ed. 557, the court 
said : 

"In respect to the question of unreasonable delny in making the disclaimer, 
as going to the whole cause of action, the court are of opinion that the grant- 
ing of the patent for this improvement, together with the opinion of the court 
below malntaining its validity, repels any inference of unreasonable delay in 
correcting the claim, and that, under the circumstances, the question ia one 

» Act Maroh 3. 1891, c. 517, S 7, 26 Stat. 828 (U. S. Comp. St 1901, p. 550). 
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of law. This was decided In the case of the telegraph (O'Rellly v. Morse, 15 
How. 121, 14 L. Ed. 601). The Chief Justice, In delivering the opinion of the 
court, observed that 'the delay in entering it [the disclaimer] is not unreason- 
able, for the objectionable claim was sanctioned by the head of the office. It 
has been held to be valid by a Circuit Court, and différences of opinion in re- 
lation to it are found to exist among the justices of this court. Under such 
circumstances, the patentée had a right to insist upon it, and not disclaim it 
until the highest court to which it could be earried had pronounced its judg- 
ment' " 

Silsby v. Foote, 61 U. S. 378, 15 L. Ed. 953, is to the same effect. 
In Gage v. Herring, 107 U. S. 646, 2 Sup. Ct. 825, 27 L,. Ed. 601, 
the court says : 

"Considering that the question of the validity of the new claim in the reissue 
is a question of law upon the face of the patent, and that its validity has been 
sanctioned by the Commissioner of Patents in granting the reissue and upheld 
by the Circuit Court, there has been no unreasonable delay in entering a dis- 
claimer; for the plaintiffs were not bound to disclaim until after a judgment 
of this court on the question." 

But it required complainant to file disclaimer before entering a de- 
cree of the Suprême Court, and under the section of Revised Statutes, 
supra, refused him costs. To the same effect is Yale Lock Co. v. Sar- 
gent, 117 U. S. 536, 6 Sup. Ct. 934, 29 L. Ed. 954. 

There is nothing in thèse décisions which, by requiring disclaimer 
to be filed upon a partially adverse décision in the Circuit Court, prac- 
tically makes the single judge who first hears the cause a final arbiter, 
with no opportunity to review his décision in any appellate tribunal. 
Such an interprétation of the section seems unreasonable, and the so- 
called "rule of practice" in the Second circuit, which is the subject of 
the présent motion, will no longer be followed. 

The motion to instruct is denied, but, of course, under the Revised 
Statutes, the Circuit Court can give no costs. 



EMPIRE CIRCUIT CO. et al. v. CHANNON. 

(Circuit Court of Appeals, Seventh Circuit. January 19, 1909.) 

No. 1,498. 

1, Patents (§ 167*)— Construction— Limitation op Claims by Spécification. 

A claim of a patent calling in gênerai ternis for a "noncombustible and 
nonconducting material" cannot be limited by construction to a particular 
noncombustible nonconducting material named in the spécification, either 
to avoid anticipation or infringement. 

TEd. Note.— For other cases, see Patents, Cent. Dig. § 243; Dec. Dig. § 
1GT.*] 

2. Patents (§ 328*)— Invention— Fibepboof Drop Cubtain. 

The Channon patent, No. 769,788, for a fireproof drop curtain for 
thcaters, consisting of a double curtain, one wall of sheet métal and. the 
other of a noncombustible and nonconducting material, with an air space 
between, is void for lack of invention in view of the prior art, which dis- 
closed a double drop curtain, with an air space between the walls, and 
also a double fireproof window shutter, one wall of which was of non- 
combustible nonconducting material. 

[Ed. Note. — For other cases, see Patents, Dec. Dig. § 328.*] 

•For other cases see same topic & ; numeek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
1G8F.— 45 
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Appeal f roffi the Circuit Court of the United States for the Eastern 
Division ofthe Northern District of Illinois. 

i The WU in the Circuit Court was to restrain infringement of Letters Patent 
No. 769,788, issued September 13th, 3904, for a fireproof drop curtain used 
in théâtres» and the decree api>ealed from is a decree sustaining the validity of 
the patent, and finding that the appellant was an inf ringer. . 

The invention is described by the patentée as follows: — 

"My invention relates to a novel construction in a fireproof drop-curtain 
for theaters, the object being to provide a curtain of light and durable con- 
struction capable of withstahding high températures; and it consists in the 
featurés of construction and combinations of parts hereinafter fully described 
and claimed. 

"In the accompanying drawings, illustrating my invention; Figure 1 is a 
fragrnëntâry rear élévation of a curtain constructed in accordance with my in- 
vention,' thé rear wall being partly broken away. Fig. 2 is à fragmentary plan 
section of same on the Une 2 2 of Fig. 1. Fig. 3 is a sectional View of the in- 
ner or stage wall of the curtain. 

"My said invention consists, primarily, in providing a curtain the outer wall 
(or that which faces the auditorium) of which is composed of sh'eet métal, pref- 
erably corrugated sheet-steel, and the inner or stage wall of which is com- 
posed of a non-conducting non-combustible material, such as asbestos, such 
vitrifled asbestos consisting of asbestos sheets which, so far as the wrltèr is ïn- 
formed, are impregnated with a fireproof cernent or. other composition and bak- 
ed, such cernent or other substance aoting as a binder for the fiber and render- 
ing the sheets very hard and stiff, so that they become far more durable and 
better adapted for tins ptirpose. The said inner wall is siibstantially hollow 
and is separated from the front wall by an air-space, the said curtain being 
thus relatively reinforced and the steel outer wall being thoroughly protected 
from the heat, so as to prevent warping during its opération and efflçiently 
protecting the auditorium not only against the direct entrance of fiâmes and 
smoke, but alsp against rapid heàting to a degree dangerous to life. 

"To thèse ends iny said curtain consists of an outer wall A, of sheet métal, 
preferably corrugated, and an inner wall B, of a non-conducting iion-com- 
bustible material, preferably vitrifled asbestos, such inner and outer walls being 
secured together by means of bolts C and held apart by means of washefs D 
inserted over said bolts C aad interposed bétween said walls A and B,' said 
washers being also composed of a non-conducting non-combustible material, 
the free space E between said walls A and B forming an insulating air-cham- 
ber. The said wall B is preferably hollow, being composesd of two sheets F 
and G, between which a corrugated sheet of vitrifled asbestos is interposed, 
such corrugated sheet being the équivalent of a plurality of longitudinally- 
disposed strips, thus providing a large number of vertical air-spaces H, which 
serve to render such rear walls still further impénétrable to heat. 

"Owing to the large area of such curtaiiis, it is essential that the same should" 
be thoroughly reinforced and braced, and to this end I secure to the inner face 
of the métal wall or screen A a plurality of vertically-disposed parallel T- 
irons J and connect the same together by means of a plurality of inclined 
cross-braces K, such T-irons and eross-braces forming substantially a frame 
which carries the walls or screens A and B. 

"The edges of the curtain are secured in channel-beams L, and to the outer 
faces of the webs of the channel-beams inclosing the vertical edges are secured 
U-shaped guides M, which receive the flanges of Z-bars N, secured to the stage 
slde of the proscenium-wall O at each side of the opening, such interfltting 
guides serving to prévent flame and smoke from issuing Into the auditorium." 

Claims 1, 2, 3, and 5 (the only claims sued upon) are as follows: 

"1. A fireproof drop-curtain comprising a wall of sheet métal and a wall ol 
non-conducting, non-combustible material secured to said steel wall, there be- 
ing an air-space between said walls. 

"2. A hollow fireproof drop-curtain having one wall composed of sheet métal 
and its other wall composed of a layer of non-conducting, non-combustible 
material. 



EMPIRE CIRCUIT CO. V. CHANNON. 707 

"3. A fireproof drop-curtain consisting ot a wall of corrugated sheet métal, 
a wall of non-conducting, non-combustible material secured to said sheet- 
metal wall and separated therefrom by an air-space." 

"5. A fireproof curtain comprlsing two screens of fireproof material, one 
of which is a non-conduetor of heat, bolts securing said screens together, and 
means interposed between said screens at intervais for holding same apart 
to provide an air-space between the same." 

It is admitted by appellee that unless claims 1 and 2 can be sustained, claim 
3 cannot be sustained — the only distinction between that claim and claims 1 
and 2 being that in the latter "corrugated sheet métal" is substituted for "sheet 
métal" as used in the preceding claims. It is also conceded by appellee that 
unless claims 1, 2 and 3 are sustained, claim 5 does not bring the appellant's 
device within the patent, for the means used in appellant's device to separate 
the walls, are différent from the means described in claim 5. And it is con- 
ceded by appellant that if claims 1, 2 and 3 are sustained, appellant's device, 
is an infringement. 

The following patents were cited at argument: 

No. 187,140, Feb. 6, 1887, J. W. Hoyt. 

No. 223,401, June 6, 1880, W. D. Smith. 

No. 228,548, June 8, 1880, H. McDonald. 

No. 238,182, Feb. 22, 1881, W. Swindell. 

No. 251,52a Dec. 27, 1881, G. Ix Damon. 

No. 298,281, May 6, 1884, C. F. Brigham. 

No. 363,905, May 31, 1887, J. G. Merrill. 

No. 551,704, Dec. 17, 1895, A. Younger. 

No. 653,976, July 17. 1900, Verdel & Saino. 

No. 675,955, June 11, 1901, W. R. Kinnear. 

Spécification forming part of Letters Patent No. 751,664, dated Feb. 9, 1904. 

English Patent No. 2,601 of 1883, A. Clark. 

Dwight B. Cheever and Howard M. Cox, for appellants. 
Walter H. Chamberlin, for appellee. 

Before GROSSCUP, BAKER, and SEAMAN, Circuit Judges. 

GROSSCUP, Circuit Judge (after stating the facts as above). 
Channon's principal claim of invention is that, for the first time in 
théâtre fire proof curtains, he introduces a structure, one of the walls 
of which (that wall being the one next to the fire) is composed of 
non-conducting, non-combustible material described in the patent as 
"asbestos and the like." Laying aside for the time being, the fact 
that such wall was to be used in connection with a théâtre curtain, we 
find in patent No. 223,401 issued to W. D. Smith, June 6th, 1880, a 
fire proof shutter or screen, one wall of which was of sheet métal, and 
thé other of non-conducting, non-combustible material (in the Smith 
patent bricks made of any refractory material) the wall of the shutter 
exposed to the fire being the wall composed of such non-conducting, 
non-combustible material. The sole différence then between the Smith 
shutter and the Channon drop curtain consists, first, in the fact that 
one is a shutter for a window, and the other a drop curtain for the 
stage of a théâtre; and secondly, that the non-combustible, and non- 
conducting material in the one is refractory bricks, and in the other 
"asbestos or the like" ; or, to state it in another way, the three claims 
sued upon in the Channon patent, literally and unquestionably include 
the Smith shutter, unless the words "non-conducting, non-combustible 
material" in the Channon claims are by référence back to the de- 
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scription, to be read as excluding refractory bricks, and except, also, 
for the fact thatthey relate to différent uses. 

We cannot limit the.language of the clairns thus contettded for. Car- 
negie 1 S ; teei Co., Ltd., v. Cambria Iron Co., 185 U. S. 403, 22 Sup. 
Gt., 69$., .46 Iv. Ed. 9;68j.is no authority for such limitation. In that 
case the question was not whether the claim should be limited by de- 
cree o'f court tô the spécifie things mentioned in the spécification, but 
tyhether the claim had been "illegally expanded beyond the spécifica- 
tion." No suçh question is presented in this case. The question pre- 
sented to us is, whether under a claim including on its face "non-com- 
bustible, and non-conducting material" we may say, by judicial decree, 
that it dues not mean this or that non-conducting, non-combustible 
material, but only such non-conducting, non-combustible material as is 
named in the spécification. Were conditions reversed — the alleged in- 
fringing device having a non-combustible non-conducting material, but 
not asbestos, such for instance as minerai wool, — rwo.uld this power 
of the court to limit by decree the claims of the patent to the particular 
material specified be admitted? And if not, at what spécifie non-con- 
ducting non-combustible material are we to draw the Une? Appellee 
clearly has not meant to limit itselî to asbestos. Where, then is the 
limit, short of anything non-conducting and non-combustible ? Clearly, 
it seems to us, the concept of fireproofing, though not as a stage cur- 
tain, by' a double wall, one wall of which (the one exposed to the 
fire) should be non-conducting and non-combustible, so as to prevent, 
among other things, the warping of the lire proof structure when ex- 
posed to the fire, is a concept set forth. in the Smith patent, which 
to that extent, at least, anticipated the Channon patent. 

Now does the fact that the Channon patent is for a use différent 
from the Smith shutter, save the Channon patent f rom the Smith pat- 
ent, as an anticipation? Is there invention in the transference of the 
concept involved from use as a window shutter to use as a stage cur- 
tain? The new use of an old concept is often invention. But Chan- 
non did not introduce the old concept into what, when his patent was 
applied for, was a new use. As long ago as 1883, Alexander Clark 
took out an English patent "for an improved fire proof screen or shut- 
ter for separating the stage from the audience of théâtres, together 
with means and apparatus for working the same" which described "a 
rigid structure made of iron or steel parts, riveted to suitable channel 
and angle iron frâming, the curtain, screen or shutter being constructed 
double, a sufficiènt air space being left between the. .two skins to pre- 
vent the rapid transmission of heat." And on the 18th: of January, 
1904, twenty days before Channon's application for a patent was filed, 
the City Council of Chicago, following the great fire in the Iroquois 
Théâtre in Chicago in the December preceding, in which several hun- 
dred persons perished, passed an ordinance requiring that ail theaters 
be equipped with fire proof curtains of the following description: 

"The main proscenium opening shall havé a substantially vertically operateâ 
steel curtain, fire proofed on tne stage side, which shall be raised and lowered 
by meebamcal power and which shall be in constant use as the regular curtain 
and act drop." 
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Indeed, it was to meet the requirements of.this ordinance, as well 
as to safeguard the patrons of théâtres, doubtless, that Channon took 
out the patent sued upon. In other words Channon got his concept 
out of . the prior art and the city ordinances, that is to say, the thought 
of fireproofing théâtre curtains; and also got the mechanical means 
employed out of the prior art, that is to say, the use of two walls, with 
an air chàmber between them, the wall exposed to the fire being of 
non-conducting, non-combustible material — leaving no ground, of any 
kind, on which to sustain the patentability of his curtain. 

The decree is reversed, with instructions to dismiss the bill for want 
of equity. 

NOTE. — After the filing of the opinion in this case, the court de- 
nied a motion by appellee (complainant below) for leave to file a dis- 
claimer in respect to the patent. 



TRUMBULL ELECTRIC MFG. CO. v. CONNECTICUT ELECTRIC MFG. CO. 

(Circuit Court, D. Connecticut. March 19, 1909.) 

No. 1,232. 

Patents (§ 328*) — Anticipation — Electrical Switch and Cut-Out. 

The Trumbull patent, No. 820,076, for a panel switch and cut-out, if 
conceded to disclose invention, which is very doubtful, is void for antici- 
pation. 

[Ed. Note. — For other cases, see Patents, Dec. Dig. § 328.*] 

In Equity. On final hearing. 

George B. Ward and John W. Joy, for complainant. 

Thomas F. Ryan and Hubert Howson, for défendant. 

PLATT, District Judge. This is a suit in equity, based upon let- 
ters patent No. 820,076, dated May 8, 1906, owned by .complainant 
as assignée of John H. Trumbull, for panel switch and cut-out. There 
are five claims in the patent and ail at issue. 

The spécifications set forth two objects of invention: First, to form 
a compact, simple device, which may be arranged in several com- 
bined units, for controlling various circuits, capable of use with either 
a two or three wire System; second, to combine in a single structure 
an automatic cut-out and manually operated switch for controlling 
an electric circuit, and to arrange the line wire connections for said 
combination so that they will lie in parallelism. Figs. 2 and 3 of 
the drawings show the devices referred to in this latter-stated feature 
of invention, and may be used to exploit the other feature of inven- 
tion, and are so shown in Fig. 1, which pictures that object, but other 
forms might be used. The first three claims are directed at the first 
feature of invention, and claims 4 and 5 at the second feature. 

The défenses to which this mémorandum will be confined are: (1) 
Lack of invention. (2) Prior invention. 

To understand the situation it is only necessary to take a running 

•For other cases see same topio & § number in Dec. & Aro.Digs. 1907 to date, & Rep'r Indexes 
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glance at the prior art. It had long been a common expédient in the 
électrical art to apply fuse blocks to either the main or branch line 
wires, so that in case the wire became too heavily loaded with elec- 
tricity, or other abnormal situations arose, the fuse would become 
ignited and thereby produce a short circuit, and thèse fuse blocks 
were generally known as "automatic cut-outs." Manual switches were 
common and well-known devices upon both main and branch line con- 
structions. It was also well understood how to combine in one struc- 
ture the manuel switch and the main line automatic cut-out. 

When boiled down it would seem that the patentée, with ail that 
light shining upon him, only claims to hâve shown how to combine 
in one structure, or mount upon one base, the well-known manual 
switch and the well-known branch line cut-out. It is true that he 
claims to hâve done it in such a way .that a large number of the 
unitary combined structures can be mounted, side by side and end 
to end, and touching each other, and that when so mounted the com- 
plète device is compact, satisfactory, easily produced, and compara- 
tively inexpensive ; but lie says that it is essential in getting this resuit 
to put in the "barrier, 12," between the wires. This expédient was 
ready at hand in the art. The combining upon a panel of a plurality 
of the original combinations was also foreshadowed in a variety of 
ways, and particularly in the Hornsby & Anger patent, No. 718,460, 
January 13, 1903. We hâve no means of knowing that the patentee's 
conception travels back of that. 

When studying the doings of the Patent Office in respect to dif- 
férent claims of invention, I am every nOw and then impressed with 
the mysterious things which occasionally corne forth from its recesses, 
and I am bound to say that the reason for finding invention in the 
claims of this patent escapes me. In the first three claims the in- 
ventive thought is to build up a panel board from units, and the units 
are described in very gênerai terms. It may be fair to assume, how- 
ever, that the thought was directed to the units described in the next 
breath in claims 4 and '5., We must make that assumption in order 
to get even a hint of novelty, and even then I cannot find any inven- 
tion in the thought. The ordinary meçhànic could not help doing what 
the patentée lias explained to us so minu^ely and dîffusely, and in truth 
in such a cumbrous way as to almost disguise any thought whatever. 

I could place my décision there if it were necessary ; but I appre- 
ciate the uncertain foundation upon which the dividing line between 
mechanical skill and invention rests, and am aware that, although to 
rny mind the things which the patentée claims to hâve discovered 
would hâve been obvious to the average mechanjc in the électrical art, 
to another mind invention may be labeled upon his disclosure. As- 
.suming, then, the existence of the spark divine, it seems too plain 
,'to demand extended comment that the . s'ame spark twinkled in other 
brains before it appearéd in the patentee's. The lêtter of E. G. Bernard 
of October 29, 1901 (Defend.ant's Exhibit 68)* shows beyond per- 
adventure that the patentee's conception was at that time clearly 
vlefined in Mr. Bernard's mind, and that it covered, not only the 
individual blocks, but the assembling of such units upon a panel. Noth- 
ing is omitted, except the "barrier, 12," of claim 5, which is obviously 
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nothing more than adding to the combination a well-known safety 
device, which performs no new f unction and adds no new resuit. Plac- 
ing the switch and fuse on one panel does not give "barrier, 12," any- 
thing to do that it had not been clôîng bèfore the combination of the 
separate old devices. 

The proofs further establish clearly that Bernard's conception was 
followed by a working wooden modél, produced some time in Septem- 
ber, 1902, and by a completed drawing in October, 1902, from which 
a completed device was approved in October, 1903, and sales of the 
device were made and the goods actually shipped in January, 1904. 
Hère is plain proof of invention and ôf its practical use prior to even 
the application for the patent in suit, viz., May 25, 190!-, forgetting, 
as we must, the date of the patent, becanse, for some reason or other, 
it.did not corne out of the office, until May 8 r 190(5. For the sake of 
brevity, I refrain from commenting upon the testimony as to earlier 
invention and réduction to practice by parties having to do with the 
Banner device. 

In this situation the obligation upon the patentée to carry his date 
of conception . and reasonably prompt réduction to practice back of 
the others who hâve told their plain taies béars down with tremendous 
force. That he has failed to carry that burden must be obvious to 
an unprejudiced reader of the testimony. As against the G. E. Ber- 
nard device he has no standing. As against the Banner device it is 
possible that the Wheeler drawing may carry his date of conception 
back of Harvey's disclosure. It is not necessary to my final conclu- 
sion to discuss the value of that drawing as a bit of évidence, because, 
if' it is given full probative force, the fact remains that the Harvey 
conception was embodied in practical form as early as November, 
1903, at which times the devices had been made and sold, catalogued, 
and pictured in trade joùrnals. 

Ail this, it will be noticed, was prior to the application for the pat- 
ent in suit, and opens wide a possibility that patentee's conception 
had réservoirs to draw upon other than his own individual inventive 
genius. Furthermore, ail this has to do with single combination 
switch and cut-out branch blocks, and the first sign that the assembled 
panel idea was in the patentee's mind appears in the leaflet, Exhibit 
F, dated March, 1904 ; whereas, there is much testimony that Bernard 
and Harvey knew at the outset how the single combined blocks could 
be assembled on a panel. 

Such in the rough are some of the thoughts which force me to my 
final conclusion. The gist is this: There is the gravest doubt wheth- 
er there is any invention in the patent ; but, granting that there is 
invention, it is so plain that he who runs may read the fact that other 
people had the thought before the patentée had it. If they looked at 
the matter as I do, it is not strange that they did not consider it worth 
the trouble and expense of asking for a patent. 

It is obvious that the view taken of this controversy renders it un- 
necessary to discuss many of the contentions presented by counsel, 
both orally and in printed brie f s. 

L,et the bill be dismissed, with full costs to the défendant. 
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CENTRAL OIL & GAS STOVB CO. v. SILVER & CO. et al. 
(Circuit Court, E. D. New ïork. April 8, 1909.) 

Patents (§ 328*)— Infkingement— Oïl Btjknees. 

The Wilder patents, No. 653,893 and reissue No. 11,905 (original No. 
595,231), both for improvements in oil burners of the wickless type, wbere 
the combustion takes place at the surface of the oil, the improvements con- 
sisting of raising and lowering the oil in the holder to facilitate ignition, 
are valid as limited to the particular means shown, but not as covering 
the resuit by whatever means accomplished. As so construed, held not 
infringed. 

[Ed. Note.— For other cases, see Patents, Dec. Dig. § 328.*] 

In Equity. 

William Wallace White (C. H. Duell, of counsel), for complainant. 
Stephen J. Cox, for défendants. 

CHATFIEL,D, District Judge. The complainant is the assignée of 
the rights of one William H. Wilder, who, on the 17th of July, 1900, 
took out a patent, No. 653,893, for what he déclares to be new and 
useful improvements in oil burners, designed to provide a burner for 
an oil stove, in which vapor is generated from the surface of the oil, 
in a suitable holder, thus avoiding the necessity of a combustible wick, 
which would supply the oil by capijlary attraction, and thus also avoid- 
ing the use of a burner having as its . fuel vapor generated in a vapor 
holder, as distinguished from a holder in which the burning takes 
place at or immediately above the surface of the oil. 

Three styles of burners or oil stoves, as classified according to the 
above-named divisions, will be explained more at length later in the 
opinion. The Wilder patent, in its spécifications and claims, covers not 
only the particular form of burner designed for combustion upon the 
surface of the oil itself, but also means for quickly filling or flooding 
the burner of the kind described, and then for withdràwing this extra 
supply of oil, thus making ignition easy. In a large number of the 
claims Wilder describés différent styles of combustion chambers, and 
other éléments of what may be called the burner and stove, with which 
we hâve ndthing to do in this suit. 

Claim 5 of the particular patent in question is as follows: 

"In an oil burner, an oil holder and an oil supply with means for causlng 
the oil to flood the holder for igniting purposes while maintaining the feed 
of oil." 

Claimsl5, 16, 17, and 18 also call for a valve controlling the supply 
of oil, to be used in conjunction with a burner of the kind and descrip- 
tion previously stated in the patent. 

Upon the 9th of April, 1901, William H. Wilder and Helen M. Wild- 
er, his assignée, obtained a reissue, under No. 11,905, of another patent, 
issued under date of December 7, 1897, No. 595,231, and this reissue 
patent was later registered in the name of the Central Oil & Gas Stove 
Company, as assignée; the CentralOil & Gas Stove Company having 
obtained by assignment the rights to the invention therein described. 

This second patent, as reissued, States that the object of the invention 

•For other cases see same topic & % numbee In Dec. & An. Digs. 1907 to date, & Rep'r Indexes 
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is to provide a stove in which the burner and oil réservoir are adjust- 
able in relation to each other, so that the oil level in the fuel holder of 
the burner may be raised or lowered. The patent relates to a burner of 
the nature described in the earlier patent above referred to, and both 
in the drawings and in the spécifications of this reissue patent a valve 
is inserted, adjoining the oil burner, or each oil burner, if more than one 
is employed, which valve is substantially the same as that described in 
the earlier patent. In the reissue patent, also, it is stated that the oil 
chamber may be made adjustable with relation to the burner, or that 
the burner may be adjustable in relation to the oil chamber, for the 
purpose of raising or lowering the oil level in the fuel holder of the 
burner, for the purpose of using the invention claimed in the patent, 
and Mr. Wilder further states that "oil" is intended to include any 
kind of liquid fuel. 

Claims 9, 10, and 11 are shown by the pleadings and the testimony to 
be those with référence to which the defendant's stoves are alleged to 
be an infringement, and claim 9, which for the purposes of this suit 
raises substantially the same questions as claims 10 and 11, is as fol- 
lows: 

"9. An oil stove, coniprising a réservoir having a maintained oil level, a 
liquid fuel holder in communication therewith in which the fuel freely rises, 
said parts having movement to secure a proper adjustment for normal burn- 
ing, where in the oil level in the réservoir will be the level of the oil in the 
fuel holder, and means intermediate of the oil réservoir and fuel holder for 
controlling the depth of oil in the holder below its level at said normal burn- 
ing, substantially as described." 

The défendant has been in the business of manufacturing and selling 
oil stoves for a period commencing before the issue of either of thèse 
patents, and, as appears by the testimony, was défendant in a previous 
action, in which it was shown that a certain type of stove, in which both 
the oil burner and the oil réservoir could be raised or lowered, then 
manufactured by the défendant, was an infringement of one of Wil- 
der's patents, and by consent the complainant had a decree therefor. It 
further appeared from the testimony that during the interval between 
December 7, 1897, and April 9, 1901, an interférence proceeding in the 
Patent Office, brought by one Blackford, resulted in substantial changes 
in the claims of the Wilder patent as finally issued, and the défendant 
hère maintains that new and additional claims were inserted, making 
the reissue an abandonment of certain features of the original applica- 
tion, and thus estopping Wilder, or his assignées, from claiming patent- 
ability or actionable infringement, so far as the abandoned détails are 
concerned. 

A description of the Wilder patent and of the defendant's stoves 
must be made at the outset, and it must be borne in mind, when consid- 
ering thèse descriptions, that the défendant claims not only to be manu- 
facturing an oil stove with burners of an old and well-known type, and 
with valves of a well-known and hence unpatentable design and use, 
but also that the défendant charges that the Wilder patent, while at- 
tempting and purporting to describe particular devices, is in reality- 
seeking to patent the idea or theory made use of in the application of 
those devices, and that the complainant's patent is, therefore, invalid 
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in thîs respect, under the authority of such cases as Bradford v. Ex- 
pandèd MétalCo., 146 Fed. 984, 77 C. G A. 230, and O'Reilly v. 
Morse, 15 How. 62, 14 L. Ed. 601. 

But to return to the description of the patents and stoves of the par- 
ties to the action. The first Wilder patent, that of July 17, 1900, shows 
a réservoir from which oil is fed into a chamber containing a piston or 
plunger, in which chamber the oil normally stands at the same level 
as the oil in the burner or oil holder before ignition. The oil holder or 
burner is so constructed that by means of the plunger or piston the sup- 
ply of oilcan be quickly increâsed and as quickly drained or withdrawn ; 
the amôunt of oil left in the burner after such movement of the plunger 
being sufficient to cause immédiate vaporization, for the purpose of 
ignition. After ignition, the level of the oil in the burner will normally 
adjust itself, according to the supply of the oil, upon the student lamp 
principle; but this supply can be further regulated and controlled, or 
entirely shut off, by meanS of a valve, which, as lias been said, is shown 
in the drawings and spécifications. 

Nèither of the Wilder patents ascribés any parti cular function, in 
the process of flooding the oil burner, to this valve, and its use is not 
stated or shown to be any différent from that of the valves which 
earlier patents disclose to hâve been in common use in stoves of this 
character. The reissue patent, as well as the patent on which the re- 
issue was asked, shows a method of raising the oil réservoir or holder 
by means of ratchets or serrated triangular pièces, affixed to the storage 
chamber of the réservoir, or other similar means, by which this storage 
réservoir can be arbitrarily raised or lowered, thus raising or lowering 
the level of the oil in the oil burner, and thus accomplishing the flood- 
ing purpose made use of in the former patent, and therein caused by 
the movement of the plunger. 

Wilder also claimed the right, as has been said, to raise or lower 
the burner relatively to the réservoir, for accomplishing the same pur- 
pose, and this alternate method of construction f urnished the basis up- 
on which the stove previously made by the défendant was admitted to 
be an ihfringement in the action then brought. It will be seen that 
Wilder has thus, in his second or reissue patent, sought to protect the 
idea of furnishing quickly a large supply of oil to the burner, thus ob- 
taining sufficient vaporization for ignition without delay, by raising and 
lowering the level of the oil in the oil holder, through the change in the 
level of the oil in the réservoir, or vice versa, and accomplishing exactly 
the same resuit as in the first patent was obtained by a separate de- 
vice, which he called and which we hâve described as a plunger. 

It is apparent that a valve controlling the supply of oil to the burner 
will to a certain extent allow the passage of a quantity of oil into the 
oil chamber or burner by the opening of the valve, and that if the level 
which wbùld be maintained when the valve is opened is such that the 
burner would be substantially or entirely flooded, and then after igni- 
tion the valve should be closed, and by combustion the level of the oil 
in the oil burner reduced, the ultimate adjustment of the flame and the 
supply would leave the level of the oil in the burner substantially the 
same as that which would be maintained in a burner constructed un- 
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der the Wilder patent, with the use of either the plunger or the de- 
vice for raising and lowering the oil supply. 

Mr. Wilder, because of his considérable expérience in making and 
experimenting with oil stoves and burners, was called as a witness by 
the complainant, and testified most fluently both as to the détails of 
the patent in question and as to expérimentation in relation to the de- 
vices referred to in thèse patents. One portion of Mr. Wilder' s testi- 
mony is especially instructive, and that is the part relating to the de- 
velopment of the industry. of manufaeturing gas stoves through the 
various stages of (1) a stove with a combustible wick; (2) a stove 
with no wick, but having a large flame ignited in the combustion cham- 
ber, from vapor produced by introducing the oil or burning fluid into 
the vaporization chamber in small quantities; and (3) a burner by 
which this vaporization could be caused immediately in connection with 
the surface of the oil, with much better results than by the other meth- 
ods. Wilder's stàtements of the progress of the art would seem to fol- 
low more closely the commercial or practical development of stove 
making than any theoretical expérimentation, except as such expéri- 
mentation followed the commercial necessities ; and his testimony, 
while very complète and enlightening, does not hâve the same effect 
upon the mind of the reader as the testimony of an expert who has 
gained his knowledge solely from the documents or from direct experi- 
ments in the laboratory. 

It is apparent from Mr. Wilder's testimony that his opinions and 
ideas hâve been continuously formed from a large number of sources, 
and how much has been derived from business, and how much from 
the study of patents, it is impossible to détermine. The gênerai effect, 
however, of his testimony, would seem to be that, combining the needs 
and desires of the manufacturer with the technical knowledge acquir- 
ed from study, he endeavored to obtain the essential principles of the 
stove which he was placing upon the market, without référence to 
whether the particular idea which he was using was patentable; and 
thus, without confining his claims to a combination which should pro- 
duce a certain resuit, he has rather attempted to patent the resuit, and 
thereby ail means for its production, and it would seem that the state 
of the prior art was such as to hinder him from obtaining more than 
the right to control the particular methods by which he in.practice 
found that he could produce the resuit desired. 

The complainant has introduced in évidence a stove, called the "Pil- 
grim stove," which combines the principles of thèse patents in an orig- 
inal way, but one which has some features that would throw doubt up- 
on its commercial success. In the Pilgrim stove the student lamp prin- 
ciple is used, in the form of an oil réservoir connected with the burner 
by a fixed pipe, and with a valve in this pipe near each burner; the 
burners themselves being of the form described in the patent, namely, 
a trough, in which the oil, with the valves open, would normally stand 
at the same level as in the oil réservoir, when the stove is unlighted. 
In order to change the oil level, a flexible pipe, with a siphon leading 
into the oil réservoir, runs to a tank substantially on a level with the 
oil réservoir, and maintained in position by a spring, giving more or 
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less vertical freedom of motion. The flow of oil into the oil réservoir 
is controlled by a weight, which is moved along the flexible pipe, and 
thus the tank is raised or lowered. If the tank be raised, the supply of 
oil into the réservoir will increase, the level of the oil in the burner will 
be raised, and the burner flooded, while a lowering of the tank would 
cause the draining of the burner by the opposite process. The flexible 
pipe and spring, with the movable weight, appears to be a clumsy and 
easily broken device, and there is no évidence to show whether it has 
succeeded in commerce; but it is a plain illustration of the principles 
of the Wilder patents. 

The defendant's stove, on the other hand, makes use of many of 
the same principles, most of which are not only well known, but old, 
in connection with both gas stoves and lamps, and the points in which 
this stove is said to infringe the Wilder patent are easily ascertained. 
In the first place, the defendant's stove makes use of the student lamp 
principle, by having the '■ oil réservoir f ed f rom a tank which is placed 
immediately above the ' réservoirs The pipe leading to the burners is 
stationary, and the burners are of substantially the same type as the 
burner used in the Wilder stove, in which the burners are intended to 
operate by the ignition of the oil vaporization in the burner, at the sur- 
face of the oil supply, as maintainedby the repelling force of the flame 
and gas, at a somewhat lower level than would be the case if the burn- 
er were unlighted. The stove has a valve in connection with each 
burner, and- the only method of regulating the supply of oil to the 
burners in the defendant's stove is by means of those valves, with the 
exception that the stoves are accompanied by directions to the effect 
that they should be caused to stand level before lighting. Thus the 
proper oil level, as it is called, is mairit'ained, and the complainant sug- 
gests that a tilting of the stove itself would accomplish the resuit of 
flqoding, and that thus the Wilder patents would be infringed. Such 
an accidentai happening cannot be called infringement, nor can it be 
imagined that any practical usefulness could be made of the sugges- 
tion that a stove should be tilted and the oil slopped around, in order 
to lubricate the surfaces which are to be ignited. 

Another suggestion of the complainant is that, if the valves were 
open, the burners would fill ; but there seems to be no apparent method 
of draining them, and, while it isstated in the testimony that the burn- 
ers coule! be iighted with safety while the oil holder is filled, the ré- 
sultant smoke and smell would greatly interfère with the success of the 
stove. The defendant's own instructions in the pamphlet which ac- 
companied the stove are to the effect that before lighting the valves 
should be turned open for two or three turns, and thus the asbestos 
ring, which in thèse so-called wickless stoves assists in ignition by giv- 
ing a more or less absorptive wick, even with a noncombustible surface, 
receiVes a greater quantity of oil than is maintained when the valve is 
closed and the constant flow properly adjusted. 

As has been said, the idea of a valve is old. The idea of the student 
lamp is not patentable. The wickless burner — that is, the burner which 
has just been described — seems to hâve been determined in other litiga- 
tioh to be either unpatentable, and open to the use of every one, or ,. 
not the property of the complainant; and the only question which we 
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must consider is whether the idea of flooding such a wick was origi- 
nated by Mr. Wilder, and whether he in his claims has stated a device 
so generic in its use that the resuit or the object attained by the device 
should belong to him during the lifetime of his patent, whether pro- 
duced by one combination or another. 

The patent granted to Frank R. Fennessy, on the 21st of April, 
1896, No. 558,643, for an invention relating to the automatic feeding 
of a proper quantity of oil to the oil burner, showed the construction of 
a fioat in the supply chamber, into which oil was fed from a tank, and 
which allowed the passage of the oil to the burner, with the insertion 
of a valve between the tank and the burner, under the student lamp 
principle. The float was operated by a stem and knob, and in the spéci- 
fication Fennessy sa'ys : 

"In starting the ignition at the burner, it is préférable to provicie an excess 
of oil, so that the wick will be thoroughly saturated, and for this purpose the 
float through its stem may be pushed downward in the chamber, causing a por- 
tion of the oil thus displaced to.rise in the burner." 

This device is rriuch like the plunger in the Wilder patent, but is like 
defendant's device only in that it recognizes the principle that, upon 
first lighting, an increased quantity of oil will ignite more easily than a 
dry wick, be the wick combustible or asbestos. In fact, the Fennessy 
patent would seem to hâve been intended for use with a combustible 
wick, and its lack of practical value was due to the fact that combustible 
wicks did not need the flooding process, and the idea patented by Fen- 
nessy was of no great utility until the wickless burners came in, and 
the flooding or increased supply of oil before lighting completed the 
process. In this respect Wilder's testimony seems to be true, and his 
patent seems to show and fix in point of time an advance in the art. 
In the same way, even if he is not entitled to the rights over the wick- 
less burner, his patent would seem to be valid, in that it first applied thé 
combination of a forced flooding by such a device as the plunger to 
thèse "wickless" stoves. 

But, assuming that his patent is valid in this respect, he is makmg 
claims which are broader than the use of any particular device, when 
he attempts to patent as a combination the use of a wickless burner and, 
any increased supply of oil, whether supplied by an old device or not. 
The défendant makes use of an old device. It takes advantage of the 
resuit of any such device, and, if Wilder could patent that resuit, the 
defendant's stoves would necessarily infringe. But, in the view which 
the court has taken, his patent goes only to the extent of protecting for 
him the methods of flooding in connection with such a burner, by means 
of the ratchet or other mode of lifting and lowering the oil supply, or of 
accomplishing the same results through a plunger, and the defendant's 
structure does not infringe. 

Other patents introduced in évidence show various applications of 
similar ideas, but need not be specifically stated, and the conclusion 
reached makes it unnecessary to consider whether, by the changes in 
his reissue patent from the devices contained in its original form, 
any particular idea was abandoned, and hence lost. Walker on Pat- 
ents, '§ 244 ; Russell v. Dodge, 93 U. S. 460, 23 h. Ed. 9?3. 

The bill will be dismissed. 
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In re VON BORRIÈS. 

(District Court, E. D. Wisconsin. April T, 1909.) 

BANXRtTPTCY (§ 404*)— Dischaboe— Failxtbe to Apply— Res Judicata. 

Failure of a bankrupt to apply for a discharge during the statutory 
period constitutes a conclusive détermination, as between the parties then 
before the court, that the bankrupt is not entitled to a discharge, and pre- 
cludes the bankrupt in a subséquent proeeeding from obtaining a dis- 
charge, except as to debts incurred since the commencement of the former 
proceedings. 

FEd. Note.— For other cases, Bee Bankruptcy, Cent Dig. § 690 ; Dec. Dig. 
| 404.»] 

In Bankruptcy. On objections to discharge of bankrupt. 

This is an application for a discharge in a voluntary case, wherein the péti- 
tion was flled Novemfcer 16, 1908. No assets were scheduled, except what 
were covered by the exemption laws of the state. December 15, 1908, thèse 
exemptions were allowed by the référée. No trustée was appointed, and the 
case was closed. The usuaï certificate was flled by the référée February 1, 
1909. On January 19, 1909, tbe bankrupt flled a pétition for a discharge. Ob- 
jections to a discharge were flled by a credltor on the ground that in March, 
1906, Von Borries flled a voluntary pétition in thé Northern district of Illinois, 
disclosihg no assets, and had niade no application for a discharge, and that 
after the lapse of the statutory period the right to a discharge was barred 
by the doctrine of res adjudicata, On the hearing the facts appeared as set 
out in the objections, and the question ralsed is whether the petitioner ia 
barred by the record in the former case. 

Thos. E. D. Bradley, for objecting creditors. 
Léo Torbe, for bankrupt. 

QUARLES, District Judge. The Circuit Court of Appeals of the 
Eighth Circuit, in Kurtz v. Young, 131 Fed. 720, 65 C. C. A. 477, 
lays down the rule that the failure of the bankrupt to apply for a dis- 
charge during the statutory period of one year amounts in law to a 
conclusive détermination as to the parties then before the court on the 
principle of res adjudicata. This doctrine has been followed by sev- 
erâl of the fédéral courts, among which are In re Weintraub (D. C.) 
133 Fed. 1000; In re Elby (D. C.) 19 Am. Bankr. Rep. 734, 157 
Fed. 935. 

At first blush it would seem that the doctrine of res adjudicata can- 
not logically be applied in a case where no application for a discharge 
had been made by the bankrupt, and theref ore no opportunity furnish- 
ed for judicial considération; but a broader view of the scheme em- 
bodied in the présent act seems to rèmove the difficulty. A voluntary 
pétition under the act of 1898 (Act July 1, 1898, c. 541, § 1, 30 Stat. 
544 [U. S. Comp. St. 1901, p. 3418]) is viftually a bill iri equity, pray- 
ing, first, a distribution of assets ; second, a discharge of the bankrupt. 
In the instant case there were no assets for distribution, and theref ore 
the sole scope and purpose of the pétition was to secure such discharge. 
The jurisdiction to award a discharge rested upon the pétition, while 
the formai motion for a discharge had no other function than to fix 
a time for the exercise of such jurisdiction. The same statute that 

•Far other cases ne» gaina topic & { numbhr In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe* 
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confers the power to grant a discharge limits its exercise to a period 
of one year, unless by spécial order such period is enlarged for six 
months. At the end of the eighteen months the jurisdiction of the 
court has lapsed. In re Fahy (D. C.) 116 Fed. 239 ; In re Wagner 
(D. C.) 139 Fed. 87. Therefore reason and authority seem to con- 
cur that as to the parties who were before the District Court for the 
Northern district of Illinois on the original pétition the question of 
a discharge was practically and conclusively settled when the statu- 
tory period had expired, and cannot now be considered or reviewed 
in this court, and as to such claims the pétition must be denied. 

But by a comparison of the two schedules that are in évidence it 
appears that during the interval of about 2y 2 years between the two 
voluntary pétitions the bankrupt has incurred additional debts. Four 
new creditors are listed, with claims aggregating about $300, and cer- 
tain of the claims listed in the original schedules appear to hâve been 
disposed of in some way. As to the debts incurred since the proceed- 
ings in the Northern district of Illinois, and as to the creditors who 
were not before that tribunal, the bankrupt is entitled to a discharge ; 
there appearing no objection which reaches such claims. In re Kuf- 
fler, 18 Am. Bankr. Rep. 16, 151 Fed. 12, 80 C. C. A. 508. 

An order may be entered for a qualified discharge in accordance 
with this opinion. 



In re BURBANK CO. 

(District Court, D. New Hampshire. Mareh 16, 1909.) 

No. 1,381. 

Bankruptcy (§ 61*)— Corporation— Acts of Bankruptcy— Admission bt Of- 
ficer. 

A corporate offleer, such as a treasurer, cannot ereate an act of bank- 
ruptcy on the part of the corporation through admission, nor can his un- 
authorized admission be made effective by ratification by the board of di- 
rectors. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 61.*] 

ïn Bankruptcy. On involuntary pétition. 

Matthew J. Ryan, for petitioning creditors. 

Streeter & Hollis and Robert A. B. Cook, for answering creditors. 

ALDRICH, District Judge. In this case I am inclined to accept the 
principle of In re Bâtes Mach. Co., 91 Fed. 625, decided in this circuit 
by Judge Lowell, as having application to the situation hère, and as 
controlling against the proposition that a corporate officer, like a 
treasurer, may ereate an act of bankruptcy through admission. It is 
true the cases are not quite the same, because in the case at bar the 
admission was by a treasurer, and the act was sought to be ratified by 
a vote of the directors, while in Re Bâtes Mach. Co. the admission of 
insolvency was by the board of directors. But if, as decided in Re Bâtes 
Mach Co., there was no authority in the directors to ereate the act of 

•For other cases see same topic & g numbeh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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bankruptcy through admission, it is difficult to see how in the case 
at bar the directors could add anything to the unauthorized act or ad- 
mission of the treasurer. In re Quartz Gold Mining Co. (D. C.) 157 
Fed. 243, and Van Emon v. Veal, 158 Fed. 1022, 85 C. C. A. 547, 
apparently sustain the same gênerai principle. 

The pétition is dismissed, and the petitioning creditors except. 

If my conclusion upon the question as to the act of bankruptcy 
is sustained, ail questions about the disputed creditor claims and their 
provability are doubtless immaterial; but, if my conclusion in that 
respect should be overruled, the question as to claims might become 
materiaL I therefore make a ruling upon that branch of the case, and 
it is this : 

That the report of the master as to the indebtedness and its prov- 
ability is affirmed, and I hold that the intervening creditors are in for 
the purpose of proving their claims. This is subject to exception by 
the responding creditors. 



In re AEKANSAS RAILROAD RATES. 
(Circuit Court, E. D. Arkansas, W. D. April 19, 1909.) 

1. Injunction (§ 167*)— Preliminary Injunction— Modification. 

A preliminary injunction may be inodified at any time when the ends of 
justice require it, either by the trial court or the appellate tribunal. 
[Ed. Note.— For other cases, see Injunction, Dec. Dig. § 1G7.*] 

2. Injunction (§§ 153, 1 54*)— Pbeliminary Injunction— Terms. 

In grariting or refusing a preliminary injunction, proper considération 
must be given to the comparative in jury which will be sustained by the 
défendant if the injunction is granted, and by complainant if it is refus- 
ed, and in order to prevent such injury the court in the exercise of its dis- 
crétion niay impose terms and conditions on the parties at whose in- 
stance it proposes to act. 

[Ed. Note.— For other cases, see Injunction, Cent. Dig. §§ 338, 339; Dec. 
Dig. §§ 153, 154.*] 

3. CONSTITUTIONAL LAW (§ 70*)— RATES— REGULATION— INJUNCTION. 

ïhough the making of carrier's rates is a législative and not a judieial 
act, within the jurisdictiOn of the courts, and courts cannot make rates on 
a final hearing, a court, for the purpose of requiring complainant, who 
has obtained a preliminary injunction against alleged confiscatory rates, 
to do equity, and prevent the imposition of extortionate rates for car- 
riage, may fix maximum rates beyond which complainant shall not go 
during the pendency of the litigation, and make the eompliance with such 
maximum a condition on which the temporary injunction will be continned. 

[Ed. Note. — For other cases, see Constitutional Law, Dec. Dig. § 70.*] 

4. Carriers (§ 18*)— Rates— Preliminary Injunction— Effect. 

The effect of a preliminary injunction restraining the enforcement of 
freight rates prescribed by the Arkansas Railroad Commission and the 
two-cent passenger rate imposed by Act Ark. Feb. 9, 1907 (Acts 1907, p. 
10), was to leave the railroads in the state without any légal limitation 
so far as the laws of the state were eoncerned as to the freight rates 
chargeable, and to permit a return to the three-cent passenger rate in 
force prior to the act of 1907. 

[Ed. Note. — For other cases, see Carriers, Dec. Dig. § 18.*] 

•For other oases see same topie & § numeek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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5. Caekiebs (§ 12*)— Rates— Bbanch Lines. 

Where large railroàd corporations construct extenslve branch Unes with- 
ln a state through new and unsettled sections at great expense, prineipal- 
ly to serve as feeders for the main line, and also to enable the roads to 
obîain shorter Unes for Interstate traffic, such railroads are not entitled 
to charge rates on intrastate trafflc sufficiently high to enable them t» 
earn a speciûed percentage on their investment in such Unes. 
[Ed. Note— For otuer cases, see Carriers, Dec. Dig. t- 12.*] 

8. Carriers (§ 18*)— Rates— Injunction. 

liâtes established by the Arkansas Railroàd Commission and the two- 
ceiit passenger law (Act Ark. Feb. 9, 1907 [Acts 1907, p. 10]) baving been 
enjoined peudente lite as confiscatory, the railroads retumed to a three- 
cent passenger rate and raised freight rates within the state frono 50 t» 
200 per cent., the average raise on a revenue-producing basis being 77 per 
cent. Held, such raise was extortionate, and that the court, as a condition 
to retaining the injunction, would leave the passenger rate at three cent» 
and reqnire a freight tariff not exceodiivg 33% per cent, higher thaa the 
rates enjoined. 

[Ed. Note. — For other cases, see Carriers, Dec. Dig. § 18.*] 

On Motion for Modification of Preliminary Injunctions. 
See, also, 163 Fed. 141. 

John M. Moore, Buzbee & Hicks, Reid & McDonough, and B. R. 
Davidson, for complainants. 

Hal L. Norwood, Atty. Gen., Joseph M. Hill, James H. Harrod, 
and Wm.F. Kirby, for défendants. 

TRTEBER, District Judge. Upon application for a temporary in- 
junction made by the railroads of tins State, and heard by Judge Van 
Devanter, one of the Circuit Judges of this circuit, preliminary in- 
junctions were granted restraining the enforcement of the intrastate 
rates then prescribed by the Railroàd Commission of the state of Ar- 
kansas for the transportation of freight and the two cents a mile 
passenger act of the General Assembly of the state of Arkansas, ap- 
proved February 9, 1907 (Acts 1907, p. 10), the contention on the 
part of complainants being that they were unreasonable, noncom- 
pensatory, and confiscatory. At that hearing the learned judge found 
from the évidence submitted that the additional cost of intrastate 
traffic exceeds that of the interstate of the complaining roads 100 per 
cent, on freight, and 15 per cent, on passenger traffic, and, applying 
this rule to the earnings of the roads and their values, decidtd that 
"the rates in question are noncompensatory and unreasonable, and 
that their enforcement, althongh not so intended, is nothing other than 
a taking of the property of the railroàd companies without due com- 
pensation, which is confiscation." The opinion on that hearing will 
be found in 163 Fed. 141. 

The State Railroàd Commission now applies for a modification of 
thèse temporary injunctions, alleging that "since the granting of the 
preliminary injunctions the railroàd companies hâve established freight 
and passenger rates on ail intrastate business which are unreasonable 
and exorbitant and are destroying many of the industries of the 
state." It is charged that the passenger rate has been raised to three 

*For other cases eee sam« toplc & § kcmbir in Dec. & Am. Dtga. 1907 to date, & Rep'r Indexa 
168 F.— 4(3 
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cents a mile, and the freight tariffs put into effeçj: increased those pre- 
seribécl by the commission, and in, force at the time the temporary in- 
junctioris were granted, as follows: Fifty per cent, on grain; on 
cotton, 140 per cent.; on packing-house prodùcts, 100 per cent.; on 
coal, 35 per cent. ; on brick, stone, and sand, 75 per cent. ; on lumber, 
107 per cent. ; and other various lines of merchandise about 75 per 
cent. — that the average increase on the principal commodities of the 
state on a revenue producing-basis is over 77 per cent., which rates 
it is claimed are unreasonable, extortionate, and oppressive to the 
shippers and consumers of the state. It is therefore asked that the 
preliminary injunction now in force be modified so as to prevent this 
injustice. 

That a preliminary injunction may be modified at any time when- 
ever the ends of justice require it is beyond question. Not only may 
it be done by the trial court, but upon appeal by the appellate tribunal. 
Denver & Rio Grande R. Co. v. United States, 124 Fed. 156, 59 C. 
C. A. 579. Judge Sanborn, who delivered the opinion of the court 
in that case, said that : 

"A preliminary injunction may be modified when by such modification the 
injury or inconvenience of one or more of the litigants may be decreased with- 
out increasing the danger of loss to their opponents." 

And, accordingly, he modified the temporary injunction which had 
been granted by the lower court. There can be no doubt that a tem- 
porary injunction cannot be claimed as an absolute right, but is with- 
in the sound discrétion of the court; that discrétion, of course, to be 
controlled by the established principles of equity jurisprudence. Shu- 
bert v. Woodward (C. C. A.) 167 Fed. 47. In the headnote of that 
case, prepared by the court, it is said : 

"The spécifie performance of contracts and the issuance of injunctions are 
not matters of right ; they rest not in the arbitrary or whimsical will, but in 
the judicial discrétion of the court, informed and guided by the established 
principles, rules, and practice in equity, which are advisory rather than man- 
datory." 

See, also, New York City v. Pine, 185 U. S. 93, 22 Sup. Ct. 592, 
46 L. Ed. 820; Kansas v. Colorado, 206 U. S. 46, 27 Sup. Ct. 655, 
51 L. Ed. 956. 

In granting or refusing a preliminary injunction, proper regard 
must be had for the comparative injury which will be sustained by 
the défendant if the injunction were granted, and by complainant if 
it were refused, and, in order to prevent great injury to the défendant 
when the complainant is prima facie entitled to a temporary injunc- 
tion, the court, in the exercise of its discrétion, frequently resorts to 
the expediency of imposing terms and conditions upon the parties 
at whose instance it proposes to act. Russell v. Farley, 105 U. S- 433, 
438, 442, 26 L. Ed. 1060; Meyers v. Block, 120 U. S. 206, 214, 7 
Sup. Ct. 529, 30 L. Ed. 644 ; Ewing v. Filley, 43 Pa. 384, 387 ; Den- 
ver & Rio Grande R. Co. v. United States, 124 Fed. 156, 161, 59 
C. C. A. 579 ; Mountain Copper Co. v. United States, 142 Fed. 625; 
73 C. C. A. 621; Vogel v. Warsing, 146 Fed. 449, 77 C. C. A. 199; 
McElroy v. Kansas City (C. C.) 21 Fed. 257, 264, 263; McCaul v. 
Braham (C. C.) 16 Fed: 37, 42; Spring Valley Water Co. v. San 
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Francisco (C. C.) 165 Fed. 667; Maçon R. R. Co. v. Gibson, 85 Ga. 
1, 11 S. E. 442, 21 Am. St. Rep. 135 ; Carleton v. Rugg, 149 Mass. 
550, 22 N. E. 55, 5 L. R. A. 193, 14 Ara. St. Rep. 446; Kerr on 
Injunction (2d Am. Ed.) 30; Spelling on Injunction, 1031, 1033. 
The authorities cited by counsel for complainants ail refer to per- 
manent, and not preliminary, injunctions, and for this reason are 
not applicable to this proceeding. 

In Denver & Rio Grande R. Co. v. United States, supra, it was said 
that: 

"The purpose of a preliminary injunction is to protect and préserve the 
rights of ail the litigants with the least injury to each until the controversies 
between theiu can be tried and finally decided." 

In Spring Valley Water Co. v. San Francisco, supra, the question 
before the court was the terms upon which a preliminary injunction 
should be granted against the enforcement of an ordinance fixing 
water rates to be charged by complainant. Judge Farrington, in a 
very exhaustive and learned opinion, held that : 

"This court cannot control the discrétion of the supervisors ; it cannot sub- 
stitute its judgment for theirs. The power and duty of fixing water rates is 
cast by the Constitution on that board, and not on this court. The law no- 
where provides an appeal to this court from an ordinance adopted by the 
board of supervisors, nor does it clothe this tribunal with any authority to re- 
view, revise, correct, or send back to that body for reconsideratiou au ordi- 
nance establishing the compensation to be colleeted for water. * * * It 
would seem, therefore, that the court is liniited to the détermination of a single 
question, namely, is the ordinance confiscatory ?" 

And coming to the question of a preliminary injunction, the learn- 
ed judge says : 

"It is an abuse of judicial discrétion to issue an injunction which will per- 
mit one party to obtain any advautage by acting, while the hands of the ad- 
verse party are tied by the writ." 

From thèse authorities it may be stated that a court, when called 
upon to grant a preliminary injunction, may impose such terms, on 
granting it, as will protect the rights of the défendant as well as 
those of the complaining party, and if, after the temporary injunction 
has been granted, and before a final hearing, while it is in force, it is 
shown to the court that great injustice is being done by reason thereof, 
that the acts of the plaintifï are unjust, oppressive, and unmindful of 
the rights of the défendants, the court may modify it by imposing terms 
which will prevent such injustice. 

This leaves for détermination another very important matter. Can 
the court, for the purpose of requiring the complainant, who obtained 
the preliminary injunction, to do equity and preventing the imposition 
of extortionate rates for the carriage of freight and passengers, fix 
maximum rates beyond which complainants must not go during the 
pendency of the litigation, and make a compliance with thèse rates 
a condition upon which the temporary injunction will be continued? 
That the making of carriers' rates is a législative act and not judicial 
is frankly conceded by counsel for the défendants, and for this reason 
courts are powerless to make them. Upon final hearing the court 
must, if it is shown that the commission rates are compensatory within 
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the meaning of the law, dissolve the preliminary injunction or make 
it perpétuai if they are found to be noncompensatory, and therefore 
confiscatory. The authorities are not only numerous, but harmonious, 
on this subject. A few of the leading and late cases is ail that it is 
necessary to cite on the subject. Reagan v. Farmers' Loan & Trust 
Co., 154 U. S. 363, 400, 14 Sup. Ct. 1047, 1054, 38 L- Ed. 1014; Inter- 
state Commerce Commission v. Ry. Co., 167 U. S. 479, 499, 505, 17 
Sup. Ct. 896, 42 L. Ed. 243 ; Prentiss v. Atlantic Coast Eine, 211 U. 

S. 210, 226, 29 Sup. Ct. 67, 53 E. Ed. ■. But when the application 

is for a temporary injunction, the rule is différent. As was said in 
Spring Valley Water Co. v. San Francisco, supra : 

"While it appears that the ordinance in question is probably confiscatory, 
and therefore invalid, the fact that complainant will suffer irréparable injury 
unless an injunction issues is . not décisive. The court owes, equal considéra- 
tion to both parties; it must not issue an injunction which will do more harm 
to one party than good to the other ; it should so préserve the matters in dis- 
pute as to protect each party as far as possible from harm. We hâve no 
means of knowing the plans of the company, whether it will. raise the rates 
for the remainder of the fiscal year to the full amount of what is alleged to 
be reasonable— that is, so as to realize an income of more than $3,000,000 net — 
or whether it will be content with something less. If the ordinance is flnally 
adjudged valid, any collections made in èxcess of the rates specified therèin 
must be repaid. Such repaymeiit can be secured by a proper bond ; but if the 
ordinance is adjudged confiscatory, and therefore invalid, there is no practica- 
ble remedy for the consumer, who, under the necessity of agreeing to the terms 
offered by the company or foregoing the use of water, contracta to pay, and 
does pay, more than is just. His injury is irréparable. It is not sufficient to 
say that courts will enjoin the unreasonable charges, or that this court will 
promptly dissolve the injunction, if, pending the suit, complainant abuses the 
process of the court. Whether the rates so fixed by the company are reason- 
able or unreasonable is a question of fact which no court would présume to 
décide without a hearing, and such a hearing may be long and expensive. Most 
consumers will consider water of any quality or price cheaper than litigation. 
Neither conception of the status quo is satisfactory. Neither, if maintained, 
will afford adéquate protection but to one party. If the ordinance is confisca- 
tory, complainant is entitled to an additional sum whieh will make its compen- 
sation just and reasonable. This sum will be lost to complainant if the in- 
junction is denied. On the other hand, if, the ordinance is confiscatory and 
the injunction is granted as prayed for, if complainant exacts a compensation 
in excess of what is just, the excess will be lost to San Francisco and Its in- 
habitants. Equity, however, has no peculiar concern for the status quo, ex- 
cept that its préservation usually, if not always, accomplishes that which is 
the object of a preliminary injunction; that object Is to préserve the fund, 
the property, the right or other thing in dispute, from waste, destruction, or 
disturbance until the rights and equities of the contending parties can be fully 
considered and determined. Notwithstanding the fact that the ordinance is 
probably confiscatory, and that its enforcement should be restrained pending 
suit in order to save complainant from irréparable injury, an interlocutory 
injunction, the effect of which is to give complainant the authority, practically 
without limit, to fix priées at which it will sell water, must be denied for the 
following reasons." 

He then proceeds to state the reasons, which it is unnecessary to 
repeat hère. 

The effect of the preliminary injunctions is to leave the state with- 
out any regulating freight rates — it is otherwise as to the passenger 
rates, as the statute in force at the time of the enactment of the act of 
1907, limiting them to three cents à mile, is undoubtedly effective if 
the later act is void (St. Louis, etc., Ry. Co. v. State, 86 Ark. 343, 
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118 S. W. ) — and leaves the railroads without any limitation, so 

far as the laws of the state of Arkansas are concerned, to make them 
what they deem proper until the final détermination of thèse causes. 
Assuming from the figures presented by the complainants, and as 
found by Judge Van Devanter, that the rates enjoined are confiscatory, 
or at least not sufhciently remunerative, the injunction, if the évidence 
at the final hearing is the same, would hâve to be made perpétuai. In 
that event the rates collected during the pendency of thèse actions, no 
matter how excessive and unreasonable, and until the commission can 
make new rates, rates suffkient to enable the roads to earn a reasonable 
compensation, will be wholly lost to the shippers. It is true, the pre- 
liminary injunction specially provides that: 

"Nothing recited in this order shall operate to prevent the said Railroad 
Commission of the state of Arkansas from establishing and enforcing any rea- 
sonable, compensatory, and lawful rates in place of those whose enforcement 
is hereby inhibited." 

But is it not very probable, nay, almost certain, that any rates which 
may be proposed by the commission, if less than those rates put in ef- 
fect by the complainants, which they claim are as low as they can make 
them, will cause further litigation, as supplementary bills would be fil- 
ed to enjoin them as confiscatory? Of course, the court could refuse 
to grant the injunction if the rates were not shown to be confiscatory, 
but in order to do that the court would necessarily hâve to détermine 
what rates were compensatory and just, and, in ail likelihood, from évi- 
dence identical with that submitted at this hearing. As the Railroad 
Commission contends, and no doubt every member thereof believes, 
that the rates now enjoined were compensatory, or, if not that, a very 
slight increase would make them so, the probabilities are that a number 
of suits would hâve to be filed by each of the railroads until a tarifï 
would be prepared which would justify the court, acting upon the basis 
of apportionment of expense made in this case, and which will not be 
disturbed before there is a final hearing, if then, to refuse a preliminary 
injunction. In the meantime the rates, although they may be unjust 
and oppressive, would be collected. 

Therefore, not only to prevent a multiplicity of suits, but to require 
complainants who seek equity do equity, this court is justified in pre- 
scribing such maximum rates as may be just to the railroads as well as 
the public. In Spring Valley Water Co. v. San Francisco, supra, Judge 
Farrington found that complainant would probably be entitled to a 
gross income of $266,675.60 in excess of that afforded by the rates fix- 
ed by the supervisors, and thereupon he held that complainant was 
entitled to so much relief, but no more, and granted the preliminary in- 
junction upon that condition. 

It is true that in the San Francisco Water Company Case there were 
only a few rates to be fixed, while in thèse cases hundreds of différent 
rates must be determined. This may necessitate a great deal more lab- 
or, and may require the assistance of a spécial master if the parties are 
unable to reach an agreement under the directions and instructions of 
the court, if the court finds that the rates put in force by the railroad 
companies since the granting of the preliminary injunctions are so ex- 



726 168 FEDERAL REPORTER. 

orbitarit as to be unjust and oppressive. But this ought not to prevent 
the court from doing justice and preventing a wrong. The différence 
is only one of degree, and not of principle. If it appears from the évi- 
dence that the rates now in force are unreasonable, enabling complain- 
ants to increase their earnings on intrastate rates to a much greater ex- 
tent than is necessary to enable them to make a reasonable return on 
their investment, great damage will necessarily be sustained by the pub- 
lic, who pay thèse rates, for some of which there can be no redress, 
even if the injunction should be dissolved. For the court to refuse to 
act in such a case would be an injustice which no court of equity should 
ever be guilty of. The bond executed by the railroad companies and 
the provisions made by the orders granting the preliminary injunc- 
tions, providing for an ascertainment of the damages, will only become 
effective if, upon final hearing, the injunctions are dissolved ; but if it 
should appear upon that hearing that the rates, while compensatory to 
some extent, are still not sufncient to enable complainants to earn as 
much as in the opinion of the court they are lawfully entitled to, the in- 
junction would hâve to be made perpétuai, although a small increase 
of the rates from 5 to 10 per cent, would be sufficient to hâve made the 
rates compensatory within the meaning of the law. In such a case no 
recovery could be had by the défendants, even if it should appear that 
the increase in the rates during the pendency of the temporary injunc- 
tion exceeded 100 per cent. And even if the injunction should upon 
final hearing be dissolved, the only damages which the law would per- 
mit to be recovered would be the différence between the rates paid un- 
der the increased tarifï schedules and what would hâve been paid under 
the rates enjoined. In the meantime industries may hâve been prostrat- 
ed and wholesale houses driven from the state because, owing to the 
high rates in force during the pendency of thèse proceedings, they are 
unable to maintain their trade in compétition with others located out- 
side of the state and enjoying the benefits of lower interstate rates. 

At the hearing of this application a great deal of testimony was in- 
troduced tending to show not only the extent of the increase of rates 
since the preliminary injunctions hâve been granted, but it was also 
shown that interstate rates from points outside of this state, on busi- 
ness compétitive with that of the business men of this state, hâve not 
been increased. It appears from thèse affidavits that some branches of 
business hâve been practically suspended so far as intrastate business 
is concerned, by reason of the fact that the lower rates given to com- 
petitors doing business in other states prevented them from being able 
to deliver to retail dealers in parts of this state their articles of manu- 
facture at the same priées. It is true the railroads claim, and no doubt 
justly, that although the new intrastate rates hâve been in force for 
over five months, and no changes in interstate tariffs hâve yet been 
made, they will soon put them in efîect, and they will be as high as 
those now in force on intrastate business; they claim that the chan- 
ging of thèse tariffs requires a great deal of time ; that the last few 
months hâve been the busiest of the year ; and that under the inter- 
state commerce law, before new interstate rates can become effective, 
they must be filed with the Interstate Commerce Commission 30 days. 
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The court lias no doubt that thèse statements are true, and that thèse 
complainants do not intend to discriminate against the people of this 
state whose welfare is necessary to their own existence; still the injury 
lias been, and is still, being inflicted. While thèse facts would not be 
sufficient to justify this court in declaring the rates exorbitant and un- 
just, they are circumstances which should be taken into considération, 
not so much for the purpose of determining whether their présent tar- 
if! is exorbitant, as for the purpose of determining the propriety of the 
court, sitting as a court of equity, to exercise its power to prevent in- 
justice to and oppression of the people of the state, if the proofs show 
that is being done. 

This hearing was bad on ex parte affidavits, testimony which can 
never be said to be conducive to obtaining exact facts ; still, as the most 
important testimony is based upon documentary évidence, the tarifïs in 
force at the différent times, and the income and expenditures of the 
roads, it is comparatively easy to ascertain the effect of thèse new rates. 

On the part of the Railroad Commission comparative statements of 
the f reight rates in force when the bill was filed and those put in since 
the granting of the preliminary injunctions, and which are conceded to 
be correct, were introduced. Thèse indicate that some rates hâve been 
xaised over 200 per cent., and the average increase in the freight rates 
on a revenue basis, it is claimed, exceeds 77 per cent. On the other 
hand, it is claimed by the railroad companies that some of the rates of 
the commission were absurdly low, and that the increase of the new 
rates, as shown by the earnings for the month of November, 1908, the 
first month the new rates went into effect (for one of the roads it is 
"based on the earnings for the months of November and December, 
1908), the increase is as f ollows : 

Ht. L., I. M. & S. Ry. Co 41.S0% 

St. L. & S. W. Ry. Co 41.59% 

C, R. I. & P. Ry. Co 24.95% 

St. L. & S. F. Ry. Co 17.77% 

K. C. Southeru Ry 38.31% 

— or an average of the five roads of 36.75 per cent. Thèse calcula- 
tions are based on the actual sums collected, compared with what 
would hâve been collected upon the basis of the rates enjoined. No 
•doubt this is the most satisfactory, if not the only correct, basis for 
ascertaining on a revenue basis the actual increase of the rates, espe- 
cially as thèse actions are based solely upon the ground that the com- 
mission rates were so low as not to earn anything on the investment 
of complainants. But can it be said that the business of one or even 
two months, especially the first, after the new increased rates went 
into effect, is a proper criterion for the ascertainment of thèse facts? 
It is urged that during the winter months the rates which were raised 
the highest, fruit and vegetables, on which the average raise is from 
lOÔ to 200 per cent., grapes nearly 300 per cent., seeds from 150 
to 200 per cent., lumber, the largest tonnage commodity of the state, 
over 100 per cent., do not move extensively during the months of 
November or December; and, in addition thereto, it is claimed, and 
so shown by the affidavits of a large number of merchants, that im- 
mediately after notice had been given of the new rates, and for the 
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several weeks before they went into effect, a great many, merchant9 
purchasetf ail their goods on which the increase of rates was material, 
and had them shipped to their places of business, so as to obtain the 
benefit of the lower rates. Thèse statements seem reasonable and 
fair; but, in any event, it is hardly reasonable, in view of the large 
variety of products of this state, to take the business of any one or 
two months as a proper standard for the year's business. This is 
fully shown by the fact that the revenue increase on a percentage 
basis of the différent roads varies greatly; while the St. Louis, Iron 
Mountain & Southern Railway Company and the St. Louis South- 
western Railway Company report an increase of nearly 42 per cent., 
the St. Louis & San Francisco Railway Company shows an increase of 
only 17.77 per cent., and the Rock Island Railway an increase of less 
than 25 per cent. No doubt the fact that the industries, as well as the 
products, minerai, forest, and agricultural, along the line of the latter 
roads are différent from those of the other roads, accounts for this 
différence. The fact that 40 per cent, of the entire tonnage of the 
intrastate business of the state is that of lumber and forest materials, 
for which the tariff has been raised over 100 per cent., is of itself 
sufficient to show that the business for the months of November and 
December would hardly be proper tests for the business of the rail- 
roads of the state for the year, for there are hardly any months during 
the year in which there is less building material used than during those 
months, In addition to this, it must not be overlooked that the rates 
are not raised, hprizontaily, but run from 3 per cent, to over 200 
per cent. Défendants hâve submitted some calculations based on a 
large nurnber of freight bills paid during the Ave months the new rates 
hâve been in force. Thèse show an average increase on. a revenue 
basis of over 77 per cent. But they cannot be accepted as a proper 
test for Several reasons. It has been shown that thèse bills cohstitute 
but a little over 1 per cent, of the freight earnings during that time, 
and there is nothing to show that thèse bills cover those rates which 
hâve been but slightly raised, say from 3 per cent, to 20 per cent., as 
well as those which were increased greatly. The probabilities are 
that shippers would pay but little attention to small increases, and 
furnish only such bills as indicated what they considered excessive 
rates. Taking the two tariff sheets, those in force at the time the 
injunction was granted, and those now in opération, with the per- 
centages of increases as figured out by the experts of complainants, 
and admitted by défendants to be correct, it is reasonable to say that 
the increase will exceed on a revenue basis considerably over 50 
per cent. , , ■ 

On behalf of complainants it is also claimed that thèse large in- 
creases are based on the commission rates, which were much lower 
than the rates in force before the commission was created, and the 
tariff then in force is offered in évidence to show that the présent 
rates are but slightly, if any, in excess of those then in force. The 
tariff sheet offered is that of the St. Louis, Iron Mountain & South- 
ern Railway Company, 1508-A, but it is shown that that tariff was 
only nominally in effect; that the real tariff was No. 3315, called the 
"Jobber's Tariff," on which most of the freight traffic was carried, 
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and, in addition to this, there were spécial rates for almost every com- 
modity in the state, and that only a few small shippers who were 
ignorant of tariff schedules were charged rates under 1508-A; that 
the commission's tariff was but slightly lower than tariff No. 3315, 
and higher than many of the spécial tariff s in force at that time. 

As to the spécial tariffs, the court is satisfied from the évidence that 
they were made very low, in many instances below the cost of car- 
riage, for the purpose of aiding in the establishment of new indus- 
tries along the Unes of railroads, and by thèse means build up the 
country, and thus, indirectly, increase the business and earnings of 
the roads. Such rates, which were not illégal at the time, cannot be 
considered as a fair test for the purpose of determining what would 
be compensatory rates. That the commission did make material ré- 
ductions, even from the "Jobber's Tariff," No. 3315, has been fully 
established, but it is doubtful whether they amounted to as much as 
20 per cent., although the commission, in its first report, claimed 
crédit for having made réductions exceeding 30 per cent. But in con- 
sidering this claim of the commission, the court is satisfied that in 
making it they were influenced by the fact that many of the large ship- 
pers who had theretofore enjoyed spécial rates, and which were lost 
by the acts of the commission, which prohibited discriminations, had 
attacked the acts of the commission, and were urging the repeal of 
the statute creating it. A 20 per cent, réduction is a libéral estimate 
for the tariff of the commission. 

On the part of the défendants it is also urged that thèse rates had 
been in force for eight years without any complaint on the part of the 
railroads, or any effort to restrain them, and for this reason it is claim- 
ed a strong presumption arises that they were not only not confiscatory, 
but were just and fair. It is true that, in the absence of any proof, 
such acts of the railroads would raise a strong presumption that the 
rates were compensatory, a presumption as strong as the rates made by 
législative authority are fair and reasonable ; still it is only a presump- 
tion, and may be rebutted. For that purpose it has been shown that 
the commission rates were only submitted to under vigorous and con- 
tinuous protests, and after it had been fully established by fair trial 
that thèse rates were confiscatory did the railroad companies feel jus- 
tified in invoking the aid of the courts to prevent what they consider 
a great injustice to them. In addition to that, it has been shown that 
since then there has been a continuai increase in the operating ex- 
penses ôf the railroads in this state. The taxes hâve been more than 
doubled since the commission first established its tariff ; the cost of 
materials, necessary for the opération of the trains and maintenance 
of the tracks, has increased largely ; wages of ail employés havé been 
raised very materially; the législation of the state, while no doubt 
prompted by the best motives, for the purpose of protecting the lives 
and property of its citizens, has greatly increased the operating ex- 
penses of ail railroads in this state. The fellow-servant rule of the 
common law has been abolished ; railroads are made liable for ail loss- 
es sustained by fires caused by sparks from locomotives, regardless of 
any question of diligence or négligence; the hours of labor of some 
of their employés hâve been shortened by statute; additional brake- 
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îiienare .reqiuired for freight trains; every locomotive is required to 
be provided with powerful electric headlights; many new stations hâve 
been established; in some of thecities, through which the roads run, 
they hâve been required to erect viaducts over some of the streets to 
prevent injury to persons using thèse streets ; heavy penalties hâve been 
prescribed to secure prompt payments of wages of employés; and 
many other matters deemed necessary for the protection of property 
andthe lives and comfort of the public are now prescribed by statute 
which were not required eight years ago. Ail of thèse add very much 
to the ;financial burdens of thèse companies. Thèse facts must, of 
course, be taken into considération for the purpose of determining what 
rates are cpmpehsatory. As stated by this court in-Kansas City South- 
ern Railway Co. v. Board of Railroad Commissioners (C.-C.) 106 Fed. 
.353, 358, âffirmed in Hanley v, Kansas City S. R.Co., 187 U. S. 617, 
23 Sup. Ct. 214, 47 L. Ed. 333, in speaking of such additional expenses. 
necessarily incurred by feason of the enactment of such laws by the 
différent states: 

"Àhd perhaps in considération of thèse additional burdéns imposed on the 
railroads, it (the state) may allow a greater charge for the transportation of 
passengers as vvell as freight through its territory than neighboriiig states in 
which no such burdens are imposèd." 

That the large increase in their business caused by the development 
of the natural resourçes of the state, as well as the rapid growth of its 
population, the use of improved machinery and rolling stock, the im- 
proved condition of the roadbedsafter they are used for a number of 
years, enable the companies to carry freight, as well as passengers, at 
a lower rate than formerly, cannot be doubted, but the proofs now be- 
fore the court would hardly justify a finding that there has not been 
some increase in the cost of the opération of trains in this state within 
the last few years, since the commission, rates went into effect, in- 
çreases: which were graduai but continuous. 

. 'Giving due weight to thèse facts, the next inquiry to be made is, 
what rates would enable them to earn reasonable returns on their in- 
vestments ? So far as the passenger rates are concerned, jt is, of course 
easy to ascertain the increase, as the rate was raised from two cents 
to three cents a milej an increase of 50 per cent. ; but it isclaimed that 
in view of the reduced rates received from the sale of mileage books. 
and the réductions usually offered the public as excursion rates, when 
it is sought to attract large crowds for certain occasions, usually of a 
public nature, and reduced rates furnished to ministers of the gospel, 
theactual increase in the gross receipts on passenger rates is only 
about 35 ; per cent. 

A three cent a mile rate, in view of the fact that, comparatively 
speaking, this state is but sparsely settled, and that there are no large 
cities in it, is not so unreasonable that the court would feel justified, 
upon the showing made by the roads, indicating a considérable loss on 
its intrastate passenger traffic while the two cents a mile rate was in 
force, to disturb it while thèse prpceedings are pending. Besides, it is 
well settled that for the purpose of determining whether rates are con- 
fiscatory or not ail sources of revenue must be considered. Minnesota 
& St. Louis R. R. Co. v. Minnesota, 186 U. S. 257, 22 Sup. Ct. 900, 46 
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L. Ed. 1151 ; Seaboard Air Line Co. v. Florida, 203 U. S. 261, 27 Sup. 
Ct. 109, 51 L. Ed. 175 ; Atlantic Coast Line R. R. Co. v. North Caro- 
lina Corporation Commission, 206 U. S. 1, 27 Sup. Ct. 585, 51 L- Ed. 
933. 

The increased earnings from one class of traffic will, therefore, jus- 
tify a corresponding decrease in another class, if the net earnings from 
ail sources are compensatory. For this reason, if the net earnings on 
passenger traffic are larger, that fact would be considered in determin- 
ing whether the freight tariffs fixed by the complainants are too high, 
and also aid in determining what they should be. It is true that lower 
passenger rates are felt more generally, and for this reason are more 
fully appreciated by the large majority of the public than lower freight 
rates, which are not felt so readily by the consumer, the same as the 
collection of direct and indirect taxes. But so far as the interests of 
the public at large are concerned, it is of much more importance to 
them to enjoy the benefit of lower freight rates than passenger rates, 
provided the latter are not excessive or unreasonable. High freight 
tariffs not only directly affect the priées of commodities to the con- 
sumer, but may seriously cripple, if not totally destroy, manufacturing 
industries and the business of wholesale dealers, if higher than those 
charged from compétitive points outside of the state, as it is the price 
at the place of delivery which will control the trade. As the injunction 
against the enforcement of the two cents a mile passenger rate as con- 
fiscatory, and therefore violative of the provisions of the national Con- 
stitution, leaves the three cents a mile stature (section 6611, Kirby's Di- 
gest of the Statutes of Arkansas) in full force, and this rate has been 
put in opération by the railroads since the granting of the temporary 
injunction, this change, therefore, adds to the net earnings of the com- 
plainants at least 35 per cent, without any corresponding increase of 
expenditures. Whether the railroad companies should not be charged 
with a 50 per cent, increase in thèse rates, in view of the fact that the 
réduction below three cents a mile is voluntary on their part, and not 
in pursuance of any act of the Législature or the commission, need not 
be determined .at this time, although, in view of the décisions of the 
Suprême Court, it is very doubtful whether the railroads, if they ex- 
ercise this power, can be heard to complain if by reason thereof their 
earnings are not compensatory. In Lake Shore, etc., R. R. Co. v. 
Smith, 173 U. S. 684, 696, 19 Sup. Ct. 565, 43 L. Ed. 858, it was held 
that the state had not the power to enact such législation without vio- 
lating the national Constitution, and in Knoxville v. Knoxville Water 

Co., 212 U. S. 1, 29 Sup. Ct. 148, 53 L- Ed. , it was expressly held 

that, if the company sees proper to make réductions in spécial cases 
when not required to do so by law, the decrease by reason of such ré- 
duction cannot be considered by the courts in determining the reason- 
ableness of the rates fixed by law. The court there said : 

"The company, it is true, might, if it chooses, allow such a discount (a dis- 
count of 5 per cent, for prompt payments) from the ordinance rates ; but the 
ordinance required no discount from the rate established by it, and the com- 
pany, therefore, was bound to offer none. If it stood upon the lotter of the 
ordinance, as it had the right to do, and exacted from the consumera the full 
charge prescribed by the ordinance, the amomit whieh would hâve been rea- 
lized would hâve been over $4,000 more than that found by the master." 



732 168 FEDERAL REPORTEE» 

But as thîs case is not now before the court for final détermination, 
and in view of the f act that the public is the beneficiary of thèse re- 
duced spécial rates, they being gênerai and uniform, and the further 
fact that in this motion to modify the injunction the court is asked to 
require a réduction of passenger rates, we will not, at this time, dé- 
termine that question, but, for the purpose of ascertaining the earn- 
ings of complainants, only charge them with an increase of 35 per 
cent. 

As to what constitutes a reasonable rate must dépend upon the fact» 
of each case, and cannpt be determined without référence to the in- 
terests of the public. Covington & Lexington Turnpike Co. v. Sand- 
ford, 164 U. S. 578, 17 Sup. Ct. 198, 41 L. Ed. 560; Smyth v. Ames, 
169 U. S. 466, 18 Sup, Ct. 418, 42 L. Ed. 819; Reagan v. Farmers' 
Loan & Trust Co., supra; San Diego Land Co. v. National City, 174 
U. S. 739, 755, 19 Sup. Ct. 804, 43 L. Ed. 1154; Chicago & North- 
western R. R. Co. v. Dey (C. C.) 35 Fed.,866, 878, 1 L. R. A._ 744. 

In Covington, etc., Turnpike Co. v. Sandford, the court said: 

"It cannot be said that a corporation is entitled of right, and without réf- 
érence to the interests of the public, to realize a given per cent upon its cap- 
ital stock." 

This was quoted with approval in Smyth v. Ames, and the court 
there added: 

"It cannot, therefore, be admitted that a railroad corporation maintalning 
a highway under authority of the state may fix its rates with a view solely 
to Jts own interests and Ignore the rights of the public. But the rights of the 
public would be ignored if rates of transportation of persons or property on a 
railroad' are exaeted without référence to the fair value of the property used 
for the public or the fair value of the services rendered, but in order simply 
that the corporation may rueet operàting expenses, pay interest ou Its obliga- 
tions, and déclare a dividend to its stockholders." 

Another matter which is entitled to considération is the fact which 
has been brought out at this hearing, that the St. Louis, Iron Mountain 
& Southern Railway Company and the Chicago, Rock Island & Pacific 
Railway Company hâve, within the last few years, and since the 
establishment of the commission rates, constructed extensive branch 
lines through new and unsettled sections of the state; that thèse lines 
were constructed at great expense, owing to the fact that the greater 
part of thèse branches runs through swampy country, some of it 
subject to overflows, which necessitated high embankments; that 
thesé roads were built principally to serve as feeders for the main line, 
and at the same time enable thèse roads to obtain shorter lines for that 
part of its interstate traffic which mefely passed through the state. 
Thèse are matter s which must be taken into considération in deter- 
mining what would be proper net earnings on the investments. It 
would hardly be proper for the courts to say that such roads are en- 
titled to as great a compensation on their investments from intrastate 
business as the ordinary roads built for the accommodation of the 
intrastate as well as the interstate business. As is well known, some 
of thé Pacific 1 roads traverse the désert for hundreds of miles through 
a strip of territory where there is practically no intrastate business, 
either freight or passenger. Would it be proper, in such cases, to 
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hold that the road should hâve the right to charge for its intrastate 
traffic in that section tariff rates high enough to enable it to earn a 
certain, fixed percentage on its investment? Would not, in such a 
case, the rates hâve to be so high as to be confiscatory of the property 
of the résidents of that state? Must the public guarantee the rail- 
roads a certain income on their investment, regardless of the condi- 
tion of the country traversed, or whether bad judgment was exercised 
in the sélection of the route? We do not think so. New lines or 
branches to increase the business of the main line, or the exercise of 
bad judgment in the building of a railroad, are matters to be consider- 
ed in determining what rates would be fair and just to the corporation 
as well as the public. That the railroads are entitled to reasonable 
profits on their investments, and the public to reasonable rates, or, to 
express it differently, that the rights of the public and railroad com- 
panies are reciprocal, is the correct rule of law. 

In Reagan v. Farmers' Loan & Trust Co., supra, Mr. Justice Brew- 
er, speaking for the court, in the concluding part of the opinion said : 

"It is unneeessary to décide, and we do not wish to be understood as laying 
down as an absolute rule, that in every case a failure to produce some profit 
to those who hâve invested their money in the building of a road is conclusive 
that the tariff is unjust and unreasonable. And yet justice demands that every 
one should receive some compensation for the use of his money or property, if 
it be possible without préjudice to the rights of others. There may be cir- 
cumstances which would justify such a tariff ; there may hâve been extrava- 
gance and a needless expenditure of money ; there may be waste in the man- 
agement of the road ; enormous salaries ; unjust discrimination as between in- 
dividual shippers, resulting in gênerai loss. The construction may hâve been 
at a time when material and.labor were at the highest price, so that the actu- 
al cost far exceeds the présent, value. . The road may hâve been unwisely built, 
in localities where there. is not, suffieient. business to sustain a road. Doubtless, 
too, there are many other matters. affecting. the rights of the community in 
which the road is built, as well as the rights of those who hâve built the road." 
154 U. S. 412, 14 Sup. Ct. 1059, 38 L. Ed. 1014. 

In San Diego, etc., Co. v. Jasper, 189 U. S. 439, 446, 23 Sup. Ct. 
571, 574, 47 h. Éd. 892, it was held : 

"If a plant is built, as probably this was, for a larger area than it finds 
itself able to supply, or apart from that, if it does not, as yet, hâve the cus- 
tomers contemplated, neither justice nor the Constitution requires that, say, 
two-thirds of the contemplated number should pay a full return." 

Nor is it required that the particular rate of compensation must in 
ail cases and in ail parts of the country be the same. Wilcox v. Con- 
solidated Gas Co., 212 U, S. 19, 29 Sup. Ct. 192, 53 U Ed. . 

Guided by thèse principles, the court is of the opinion that rates 
which will enable the complainants to earn 6 per cent, on their in- 
vestment, if fairly entitled thereto by prevailing conditions, would be 
reasonable, especially in view of the fact that a large part of the money 
used in the construction of thèse roads was obtained from loans se- 
cured by mortgage, and thèse loans only bear from 4 to 5 per cent, 
interest per annum, thus leaving a larger return for the stockholder, 
who, of course, is unsecured, and in case of insolvency of the Com- 
pany would be postponed until the mortgage bondholders are paid 
in full. For thèse reasons, the risk of the investment of the stock- 
holder being greater than that of the bondholders, he is entitled to a 
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higher rate of interest on his investment. In determining what rates 
would be just and reasonable, the court is relieved of passing upon 
conflicting évidence for the purpose of determining the value of the 
investment. Complainants in their bills only ask for compensatory 
rates on the value of the roads as determined by the State Board of 
Railroad Assessors, for the purpose of taxation. The assessments in 
this state are conceded to be upon the basis of 50 per cent, of the 
actual value of the property, and they therefore ask to be permitted 
to earn fair dividends on double the amount their roads are assessed 
for taxes. (This does not apply to the branch line of the Rock Island 
Road lately constructed, and which is assessed at a nominal value.) 
For the purpose of determining how much of that amount should be 
taken into considération for the intrastate trame, calculations vvere 
made by expert accountants under the direction of Judge Van De- 
vantes and their calculations, adopted by him for the purpose of pass- 
ing upon the motions for preliminary injunctions, are hère adopted. 

While the revenues of the roads, and especially the inefeased earn- 
ings since the new rates, pending this: litigation, hâve been put into 
efïect, vary somewhat, it is impossible to make différent rates for 
each road. The fact that in most of the larger cities of the state two 
or more of the roads compete for business, and therefore must carry 
freight at the same rates, would prevent making différent rates, and 
the tariffs prepared by the roads themselves are practically uniform. 

The values of the roads for the intrastate trame, as ascertained by 
the accountants and adopted by Judge Van Devanter, are as follows: 

St. L., I. M. & S. Ry. Co $12.880,982 44 

St. L. & S. \V. Ry. Co ....... : 4,774,880 82 

C, R. I. & P. R.v. Co 5,200,422 39 

St. L. & S. F. Ry. Co 3,519,791 41 

The earnings of thèse roads for the last six months of the year 
1907, calculated on a revenue basis, allowing for the greater cost of 
intrastate business 100 per cent, on freight, and 15. pér cent, on pas- 
senger trame more than for interstate business, as determined by 
Judge Van Devanter in thèse cases, are as follows : 





Gross 




Gross 


Pass. 




Name of Road. 


Frt. Erngs. 


Frt. Exp. 


Pass. Ergs. 


Expenses. 


Net Loss. 


St. Xj., I. M. & 












S. Ry. Co. . . . 


$640.248.17 


$800,041.29 


$836,642.20 


$865,423.66 


$188,674.58 


St. L. & S. W. 












Ry. Co 


348,337.58 


368,697.43 


440,452.64 


463,412.01 


43,319.22 


O., R. I. & P. 












Ry. Co 


210,813,57 


372,913.48 


253,395.52 


220,750.00 


129,454.39 


St. L. & S. F. 












Ry. Co 


139.002J89 


218,917.65 


187,173.87 


176.493.67 


69,234.57 



Note. — The returns of the St. L. & S. F. Ry. Go. vvere only for four months, 
and in order to make them uniform with the others this table shows the earn- 
ings and expènditures for six months. Fifty per cent.' has been added and is 
included in the above. The returns of the St. Louis & Southwestern Railway 
Company inclùdë the earnings for the entire yéar ending< June 30, 1908. 
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In addition to thèse earnings, each of the roads alsb showed the re- 
ceipt of considérable sums from what is.called "Miscellaneous Earn- 
ings," which are not included in the abbve tables. Thèse earnings corne 
principally from mail and express, but there is nothing in the évidence 
to show whether thèse items caused a net profit or not, as the auditors 
testified that it is impossible to divide them between intra and inter 
state business. Thèse earnings were as follows, and constitute the per- 
çentages of the entire business of the roads as shown by the figures on 
the following table: 

Miscellaneous Earnings. 



Naine of Road. 


Gross 
Frt. Erngs. 


Percentage. 


Gross 
Pass. Ergs. 


Percentage. 


Tôt. Gross 
Earnings. 


St. L., I. M. & S. 

Ry. Co 

C, R. I. & P. 

St. L. & S. W. 
Ry. Co 


$122,814.41 
19,033.43 

46,228:88 


2,51% 

'1.48% 

1.43% 


$373,785.47 

78,940.50 

154,285.75 


21.01% 
11.29% 
17.14% 


$490.599.88 

97,940.50 

200,514-63 



Note. — The St. L. & S. F. Ry. Co. did not include this item in its state- 
ment, but it would probably average the saine proportion to the entire busi- 
ness as that of the other roads. 

For the purpose of thèse proceedings the court is of the opinion that 
an increase of 33% per cent, on the tarifï of freight rates in force at 
the time thèse injunctions were granted, the increase to be calculated 
upon a revenue basis, will enable complainants to earn a reasonable 
compensation when added to the increased passenger rates, and at the 
same tifne prevent the exaction of unjust and unreasonable rates from 
the public. Calculating the increase of revenue upon that basis, the 
net earnings for a year, assuming that the business will be the same as 
it has been, will be as follows : 



Road. 



St. L., I. M. & S. Ry. Co. 
St. L. & S. W. Ry. Co... 

C, R. I. & P. Ry. Co 

St. L. & S. F. Ry. Co.... 



Incrs. 

iu Frt. 

Earnings. 



$426,833.12 

116,112.53 

140.542.38 

92.068.59 



Incrs. 
in Pass. 

Earnings. 



$585,579.40 
154,158.42 
177,370.85 
131,021.45 



Total. 



$1,012.412.52 
270,270.95 
317.919.23 
223,090.01 



Net 
Income. 



$035,003.36 

276,951.73 

59,010.45 

85,220.90 



The net income will allow the companies a profit on their respective 
investments as follows : 

St. L., I. M. & S. Rv. Co over 5% 

St. L,. & S. W. Ry. Co " 4.8% 

C, R. I. & P. Ry. Co a little less than 1%% 

St. L. & S. F. Ry. Co about 2%% 



736 



168 FEDEBAIj REPORTER. 



Thèse figures indicate that some of the roads would earn but a very 
small dividend on their investment so far as the intfastate traffic is con- 
cerned, but it is impossible, for the reasons hereinbefore stated, to pro- 
vide the same earnings for roads whose conditions differ so widely as 
thèse do. The St. Louis, Iron Mountain & Southern Railway Com- 
pany, which does the next largest proportionate intrastate business, 
will earn over 5 per cent, on its investment. In view of the fact 
that it has built two very extensivô branches lately through a country 
having but few inhabitants and no industries, a line intended prima- 
rily for its through interstate business, so as to enable it to hâve a short 
line from the West to the Gulf of Mexico, this is a very reasonable and 
fair compensation. The St. Louis & Southwestern Railway Company, 
which does the next largest proportionate intrastate business, will 
earn nearly 5 per cent, on the basis of its earnings for the year ending 
June 30, 1908, which included the first six months of the year 1908, 
when confessedly trame was the smallest. Lumber, which is its largest 
tonnage, was practically not moving at ail during that time. At the 
final hearing the évidence will no dbubt show what should be consider- 
ed as earnings for ordinary times. The St. Louis & San Francisco 
Railway Company, although it has a large mileage in the state, does 
but a comparatively small intrastate business as shown by its statement 
hereinbefore set out, itsgross earnings on both passenger and freight 
traffic being only about 9 per cent, of its valuation. The earnings of 
the Chicago, Rock Island & Pacific Railway Company seem to be the 
smallest in proportion to its investment, but a new branch line of 147 
miles is included at a valuation of $3,000,000, although assessed at 
less than $300,000, by reason of the fact that it was but recently built 
through a swampy section of the state, has been but a short time in 
opération, and was intended principally for its through interstate busi- 
ness. A computation of the earnings of each of the roads from its 
intrastate business, as compared with its valuation, as shown by their 
statements, will show practically the same différences : 



Road. 



Net Loss for Year. 



Percentage of Loss 

on Capital Invstd. 

in Intrastate 

Traffic. 



St. L., I. M. & S. Ry. Co. 
St. L. & S. W. Ry. Co.... 
C, R. I. & P. Ry. Co.... 
St. L. & S. F. Ry. Co.... 



$377,439.10 

43.319.22 

258,908.78 

138,460.14 



About 2.9% 
" -9% 
" 5% 
" 3.9% 



As the country traversed by thèse new roads is being rapidly set- 
tled, and new industries and manufactûring plants are springing up 
along thèse lines, the intrastate business will, in ail likelihbod, increase 
rapidly. Inany event, unless différent rates should be made for each 
road according to its location, cost of building, judgment in sélection 
î>f the line, it is impossible to fix any rates which will enable each of 
the roads to earn the same dividends. The tariffs which they hâve put 
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in effect are the same for ail of the roads, and, for the reasons herein- 
before stated, it would be impracticable to do otherwise. 

As thèse suits will necessarily require considérable time before the 
final decrees can be rendered, either party may at any time apply to the 
court for a modification of this order if, after a fair trial, it is found 
that the rates are unjust to either party. The Railroad Commission, 
the court is informed, has prepared a freight tariff which, in its opin- 
ion, would increase the net revenue of thèse roads from freight traffic 
33% per cent. Copies of thèse schedules should be furnished imme- 
diately to the complainants, and the court has no doubt that if thèse 
tariff sheets are found to be inaccurate, and will not produce such an 
increase in revenue, the parties can agrée among themselves to make 
such changes as will bring about that resuit. Should they be unable 
to do so, the court will refer the matter to a spécial master for the pur- 
pose of preparing such tariff rates. 

A decree modifying the injunction now in force, in conformity with 
the vievvs herein expressed, may be prepared by the parties and sub- 
mittcd to the court. 



RISLEY v. CITY OF DTICA et al. 
(Circuit Court, N. D. New York. April 1, 1900.) 

X. OoNSTITOTIONAL LAW (§§ 213, 254*)— FOUBTEENTH AMEN DMENT— APPLICA- 
TION. 

The prohibition of the fourteenth amendaient of the fédéral Constitu- 
tion thaï no state shall deprive auy persou of lire, liberly, or pioperty 
without due process of law, uor deuy to auy persou witiiin its Jurisdiction 
tbe equal protection of the laws, vvbile direcled agaiust the slate, and 
not agaiust indivlduals, citizens, or uiunicipalities, uevertheiess iiicludes 
ail the instrumentantes of the state, so thaï vvhoever by virtue of a pub- 
lic position uuder a state governmeiit deprives uuotlier of any right pro- 
tected by such amendaient is guilly of a violation thereof ; bis acl being 
regarded as the aet of the state. 

[Éd. Note. — For other cases, see Coustitutioual Law, Cent. Dig. { 735; 
Dec. Dig. %% 213, 254.*J 

2. Consïitutional Law (§§ 220, 283*) — Due I'rocess of I.aw — Taxino POWER. 
The state havliig vested the taxiug power for municipal purpuses of 
the city of Utica in its city councll, a city onliuance iniposing a water 
tax on a property owner vvithin such city, without any corn-spondlng 
benefit, or auy opportunity to be heard in résistance of such tax, coiisti- 
tuted a violation by the state of the fourteenth amendaient of tbe fédéral 
Constitution. 

[Ed. Note. — For other cases, see Constitutional Law, Cent. Dig. §§ 685, 
801-006 ; Dec. Dig. §§ 229, 2S3.*] 

8. Courts (§ 255*) — Fédéral Courts — Jurisdiction. 

The circuit courts of the United States hâve only such Jurisdiction as 
Congress has conl'crred on thein, except such as necessarily inheres in a 
court, such as power to punish for contempt, etc. 

l'Fd. Note. — For other cases, see Courls, Cent Dig. §§ 792, 794, 805; 
Dec. Dig. § 255.*} 
4. Courts (§ 326*) — Fedebal Courts— Jurisdiction — Amount in Contbo- 

VEKSY. 

Act March 3, 1875, c. 137, § 1, 18 Stat. 470, Act March 3, 1887, c. 373, 
\ 1, 24 Stat. 552, Act Aug. 13, 1888, c. 8(36, § 1, 25 Stat. 433 (TJ. S. Coinp. 

•For other cases see same topic & i numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
168 F.— 47 
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: St. J901, p. 508) déclares that United States circuit courts Shall hâve con- 
* " carrent jurisdiction with the courts of the seyeral stàtes.pf -ail suïts of a 
civil nature at common la*, or 1 in equity, Where the matter in dispute 
" exceeds, exclusive of Interest and costs, the sum or value of $2,000 arising 
undef the Constitution or laws of the United States, or treaties niade 
or which shall be made, under their authority, and also in ,a, case of di- 
versity of citizenship. Held that where the case arises under the Con- 
stitution and laws of the United States, diversity of citizenship is not rer 
quired to establish fédéral jurisdiction, though it is necessary that the 
matter in dispute shall be ovèr $2,000, but where the case does not arise 
under the Constitution or laws of the United States, there must be both 
diversity of citizenship and matter in dispute exceeding $2,000. 

[Éd. Note.— For other cases, see Courts, Cent pig.' § 888; Dec. Dig. $ 
326.* 

Jurisdiction of circuit courts as determined by amount in controversy, 
see notes to Àuer v. Lombard, 19 C. C. A. 75; Temient^Stribling Shoe Co. 
v. Roper, 36 C. C. A. 459.] ' 

5. Courts (§ 328*) — Fédéral Courts — Matter in Dispute — One Suing for 

HlMSELF AND OflIERS. 

Where one sues on behalf of himself and ail others of a class similarly 
situated, the aggregatë interest of those who .loin in the suit, and not those 
of the whole class, constitutes the matter in dispute.' 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 890; Dec. Dig. § 
328.*] 

6. Courts (§ 328*) — Fédéral Courts — Jurisdiction — Illégal Tax — Matter 

in Dispute. 

A taxpayer of the city of Utica attacked a contra et between the city 
and a water Company, the bill alleging that the amount the city was to 
pay the company on November 15, 1907, was $38,903.52, which was in- 
cluded in the dty's tax leyy ; that the tax rate in the city was $9.80 per 
thousand, and that complainant's f arm was assessed at $2,000 ; that addi- 
tional expenses were being incurred for water mains, etc., amounting to 
$120,000, the interest on which would be added to the tax levy thereafter 
, and beconie an additional burden on ail the taxable property in the city, 
including that of complainant ; that the warrant for 1907 had been signed 
and delivered, and included a tax of over $20 against complainant's prop- 
erty; that complainant derived no beneflt whatever from sueh contract 
between the city and the water company ; that he was afforded no oppor- 
tunity to be heard in résistance of the tax, which was illégal, and that 
an actual levy on his property had been made to pay the same. Held, 
that the amount of the tax levled against complainant was the matter 
in dispute in such action, which, being less than $2,000, the case was not 
within the jurisdiction of the fédéral court. 

[Ed. Note. — For other cases, see Courts; Cent. Dig. § 890 ; Dec. Dig. § 
328.*] 

7. Taxation (§ 309*)— "Assessed." 

The term "assessed," with référence to taxation, meàns the amount of 
the tax to be imposed on the property and collected. To assess is to rate 
or to flx the proportion which every person has to pay of any particular ■ 
tax ; the détermination by the taxing body of the tax to be paid by each 
individual, and adjustment of the shares of a contribution by several to- 
ward a common bénéficiai object according to the beneflt : recel ved; to 
set, fix, or charge a certain sum upon, by way of tax, as to assess each 
individual in due proportion — the tax being regarded as assessed when it 
is apportioned. 

[Ed. Note. — For other cases, see Taxation, Dec. Dig. § 309.* 
For other définitions, see Words and Phrases, vol. 1, pp. 547-549 ; vol. 
8, p. 7583.] 

•For oOier cases see same topic & § numbbe In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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In Ëquity. 

Demurrer by the Consolidated Water Company of Utlca to bill of complalnt 
seeklng, amongst other thirigs to enjoin and restraln défendants from levy- 
ing and collecting taxes on certain of his property In said city of Utica, on 
the ground that the laws of the state authorizing and permltting it are in 
violation of the Constitution of the United States, in that lie is denied equal 
rights and the equal protection of the law, and due process of law, or that 
such tax is being levied and collected in violation of such constltutional rights. 

Risley & Love, for complainant. 

Lynch & Willis (C. E. Snyder, of counsel), for défendant Consoli- 
dated Water Co. of Utica. 

RAY, District Judge. The parties to this suit are ail citizens and 
résidents of the state of New York, where the property taxed is sit- 
uated, and there is no jurisdiction in this court unless a question is 
fairly presented arising under the Constitution or laws of the United 
States. The complainant brings the action for the benefit of him- 
self and ail others similarly situated, of whom there are quite a 
number. 

The city of Utica is a municipal corporation existing under an act 
of the Législature of the state of New York entitled "An act to revise 
the charter of the city of Utica," passed February 28, 1862 (Laws 
1862, p. 28, c. 18), and the several acts supplementary thereto and 
amendatory thereof. The city, under its charter, has a mayor and 
15 aldermen, who constitute the common council of said city. The 
common council is thereby authorized to regulate public wells, aque- 
ducts, and réservoirs for the convenience of the inhabitants of the 
city and for protection against fire and to prevent the waste of water. 
The city does not own or operate any water System in said city, or 
any part of same, for the convenience of its inhabitants or protec- 
tion against fire. The city and its inhabitants are dépendent upon 
the Consolidated Water Company of Utica for their water supply 
for fire purposes and domestic use. Ordinances and resolutions of 
the common council may be vetoed by the mayor, but by a two-thirds 
vote it may be passed and become a law notwithstanding such veto. 
The said common council has authority under the charter to raise by 
tax upon the taxable property of the city certain sums of money to 
defray the gênerai expenses of the city government, street lighting, 
parks, etc. 

The Utica Waterworks Company was a domestic corporation organ- 
ized to supply water to the city of Utica and the inhabitants there- 
of. It Consolidated with the Trenton Kalls Waterworks Company, and 
the Consolidated companies became the Consolidated Water Company 
of Utica, and is now supplying water to said city for its use, and that 
of certain of its inhabitants for domestic use and fire purposes. The 
water so supplied is conducted through pipes laid in certain of its 
streets by the authority and with the consent of the common council, 
and thèse pipes are connected with the source of supply. There are 
more than 115 miles in length of public streets in said city, but the 
total number of miles of pipe laid in said streets is less than 95. 

The complainant now is, and for more than 25 years last past has 
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been, the owner and occupant by his tenant of a farm of some 29V 2 
acres of land located in the Thirteenth ward of said city. Upon this 
farm thère is a 12-room dwelling house, horse barn, cow and hay 
barn, milkhouse, and other buildings of value used upon and in con- 
nection with said farm, and which hâve been used as a part of and 
in connection with said farm for many years last past. On said farm 
are three wells, two of which become dry in dry seasons, and the 
third is adjacent to the barn, and the water thereof is not suitable for 
domestic purposes. The supply of water upon said farm is wholly in- 
adéquate to protect the buildings thereon in case of fire. This farm 
is located on what is commonly known as the "Welshbush Road" in 
said city, and there is no «water main or other pipe Connecting with 
any pipe, hydrant, or water supply furnished by the city of Utica or 
the said Consolidated Water Company or its predecessor on said 
road or farm or adjacent thereto, and the nearest water' main to the 
said farm and farm buildings is one mile substantially distant there- 
from and three-fourths of a mile distant from any part of the farm. 
The resuit is that neither the city nor the said water company provide 
or furnish any means whatever for the protection of the buildings of 
the cotnplainant situated on said farm, and such buildings are utterly 
without protection in case of fire. 

The cornplainant in due form has urged and requested the city 
more than once to extend or cause to be extended to some point upon 
said farm or said Welshbush road or near said buildings a water main 
or pipe so as to furnish protection to complainant's said buildings on 
said farm against fire, but the city ar-d its common council hâve negleçt- 
ed, failed, and refused finally soto do. At one time the common 
council duly adopted a resolution or ordinance to extend a water main 
to and upon said road and near to or by the said buildings of corn- 
plainant; but the mayor vetoed the ordinance, and since that time 
the city and its authorities hâve failed to take f urthef action, although 
requested so to do. 

The city by its common council has extended water mains in other 
streets, and contracted to pay large sums for laying water pipes in 
other streets and sections, and levies and assesses the expense of 
furnishing water to various parts of the city for fire purposes upon 
ail the taxable property of said city, including the said farm and farm 
property of the cornplainant and others in that vicinity similarly situ- 
ated. Thèse taxes hâve been laid, assessed, and collected for some 
years, and taxes for such purposes are now assessed, levied, and threat» 
ened to be collected of the cornplainant by levy upon and a sale of his 
said property. When the city refused to extend protection against 
fire to the buildings and property of the cornplainant on request of. the 
cornplainant, he gave notice that he would not pay taxes for such pur- 
poses, and that the taxes assessed and levied for such purposes were il- 
légal and in violation of his rights under the Constitution of the Unit- 
ed States, and, upon his refusai to pay such taxes levied for such pur- 
poses, the city, by authority of its common council, levied upon and 
threatened to sell the said property of the cornplainant. 

By chapter 393, p. 937, Laws of 1867, the Législature of the state 
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of New York passed an act entitled "An act to authorize the Utica Wa- 
ter Works Company to increase its capital stock and to contract with 
the common council of the city of Utica for a supply of water in said 
city for the extinguishment of fires." 
Section 1 of that act reads as follows : 

"The common council of the city of Utica are hereby authorized and em- 
powered to make a contract with the Utica Water Works Co. and to flx and 
agrée upon the sutn to be paid annually therefor, for a supply of water for 
the extinguishment of Ares in said city; and said Utica Water Works Co. 
shall, when such contract is made, furnish water to the city of Utica for the 
purposes of extinguishing Ares, and shall lay and extend its pipes and conduits 
in such streets as the common council shall designate, and provide suitable 
réservoirs to constantly supply said city with sufficient water for the extinguish- 
ment of fires. Said sum flxed as the annual sum to be paid to said Utica 
Water Works Co. for a supply of water for the purpose of extinguishing fires, 
shall be added in each year to the tax authorized to be raised by the 47th sec- 
tion of the city charter of said city of Utica and shall be collected therewlth, 
and by the same power and authority." 

Section 2 authorized an increase of the capital stock of said Compa- 
ny to a sum not exceeding $200,000, to be fixed by the directors there- 
of. April 7, 1870 (Laws 1870, p. 415, c. 143), this act was amended 
authorizing an increase of the capital stock to $400,000, and May 17, 
1887 (Laws 1887, p. 443, c. 359), the act was further amended author- 
izing an increase of the capital stock to $600,000. 

May 19, 1868, under and pursuant to the authority conferred by said 
act, a contract was entered into between the said city and the said wa- 
ter company, which reads as follows : . 

"In pursuance of chapter 393 of the Laws of 1867 it is agreed by and be- 
tween the Utica Water Works Company and the city of Utica as follows, to 
wit: 

"The said company agrées to furnish water for the said city for the ex- 
tinguishment of fires ; and to lay and extend its pipes and conduits in the 
streets designated upon a map and plan presented to the common council of 
said city by a committee of the directors of said company on the 20th day of 
April, 1868, duplicate of which is on file in the office of the city clerk and is 
certified by Théodore S. Sayre on behalf of the city committee as a map and 
plan hère referred to and to provide suitable réservoirs to constantly supply 
said city with sufficient water for the extinguishment of fires, provided said 
city shall pay therefor the compensation hereinafter mentioned and also 
upon the condition that the said company shall be able on or before the 15th 
day of November next by a sale of new stock or otherwise to raise sufficient 
money to complète the works contemplated by this contract. 

"And the city of Utica agrées that when the said company shall hâve 
furnished by the said réservoirs and by the said pipes and conduits a supply 
of water in manner and for the purpose aforesaid and so long as they shall 
continue to supply sufficient water for said purpose it will pay therefor to 
the said company the sum of ten thousand dollars ($10,000.00) annually, to 
wit: On the 15th day of November in each and every year and will also pay 
and discharge one-half of ail taxes aforesaid upon said company or its works 
or property within the limits of said city and taxes thereon in excess of the 
sum of one thousand dollars. The aniount of the first payment to be deter- 
mined by reckoning from the time a supply of water is provided in the pipes 
and conduits in manner aforesaid to the 15th day of November next there- 
after, and if it shall be a part of a year from said time to said 15th of No- 
vember then the sum to be paid on said day shall bear the same proportion 
to ten thousand dollars that the said part of a year shall bear to a wholo 
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year and the taxes to be paid by the city shall be one-half of ail taxes in 
excess of one thousand dollars aforesaid in said city against said Company 
af ter the supply of water shall be f urnished as aforesaid. 

"It is agreed by the parties hereto that if it shall be found necessary or 
expédient to change the détails of the said pipes and conduits, the said Com- 
pany by and with the consent of the common council or of a committee there- 
of flrst had and obtained, but not otherwise, shall be at liberty to make such 
change, provided same shall not prevent or in any material degree interfère 
with a supply of water as aforesaid, and if said city shall détermine to hâve 
said water pipes extend on any street beyond the point designated on said 
map, the said company agrée to extend the same to such point as niay be desig- 
nated, the said city agreeing to pay in addition to the sum herein specified 
seven per cent, upon the cost of said extension or new work. 
. "The said company agrée that the city may obtain a supply of water from 
the company's pipes for the city hall and other public buildings owned or occu- 
pied for municipal purposes without the payment of water rents but subject 
in other respects to the usual rules of the company. 

"It is understood and agreed that the city is to furnish ail the hydrants 
which it may require for use in extinguishing Ares; that the company shall 
put in and connect the same with the water pipes in such place as may be 
designated by the said city and keep the same in repair but that the city shall 
at ail times pay the expenses of putting in, Connecting and repairing said 
hydrants in accordance with the terms now and always heretofore existing 
between the company and the city for a supply of water from the company's 
présent Works, but no portion of the expense to be paid by the said city shall 
include the expense of the pipe Connecting the hydrant with the water or 
main pipe. 

"The said company further agrées with said city that as soon as the money 
hereinbefore mentioned shall be raised and paid or secured to be paid to the 
Satisfaction of the directors of said company they will proceed with ail rea- 
sonable diligence to the construction of the works provided for by this con- 
tract and with like diligence to the completion of the same. 

"It is estimated that the whole work herein provided for according to the 
map, plan and spécification herein referred to will cost more than the sum 
of one hundred and twenty-five thousand dollars. If, however, It shall cost 
less than that sum the said city in lieu of said ten thousand dollars shall pay 
seven per cent upon the actual cost of said work and the taxes as hereinbe- 
fore stated. 

"It being understood and agreed that the said cost of said whole work is to 
inelude the cost of making such changes, additions and repairs of the existing 
works of the company as shall be necessary to enable the said existing works 
to bear the additional pressure of water to be created by the new works and 
to be properly adapted thereto and so as to make the whole suflicient and as 
complète as may be for furnishing a supply of water as aforesaid throughout 
their whole extent. 

"And the said waterworks company agrée to erect fountains in such places 
in the streets as may be designated by the common council not exceeding six 
in number and furnish the same with water for drinklng purposes at said 
fountains only (not ineluding the drinklng or watering of horses and cattle) 
but the whole expense of procuring, erecting, putting down and Connecting 
said fountains shall be paid by the city. 

"The company is to make no charge for water thus supplied. It is to be 
at liberty to shut off the water from said fountains when necessary to pre- 
vent freezing and also when required by gênerai scarcity of water. 

"The fountains to be under the charge and control of the superintendent of 
the company. 

"Given under our hands and corporate seal this 19th day of May, 1868. 

"J. Thos. Spriggs, Mayor of City of Utlca. 
"Thos. S. Mclncrow, City Clerk. 
"[Corporate seal of the Utica Waterworks Co.l 

"W. D. Hnmlln, Président. 
"E. A. Wetmore, Secretary." 
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That part of the Constitution of the United States invoked hère is 
so much of the fourteenth amendaient as reads as follows: 

"Nor shall any state deprive any person of life, liberty or property without 
due process of law, nor deny to any person within its jurisdiction the equal 
protection of the laws." 

It will be noted that the prohibition is directed against the state, and 
not against individuals, citizens, or municipalities. But the provisions 
refer to and include ail the instrumentalities of the state, to its législa- 
tive, executive, and judicial authorities, and whoever by virtue of pub- 
lic position under a state government deprives another o.f any right 
protected by that amendment against deprivation by the state violâtes 
the constitutional inhibition ; and as he acts in the naine of and for the 
state, and is clothed with the state's power, his act is that of the state. 
Chicago, Burlington & Q. R. Co. v. Chicago, 166 U. S. 226, 233,. 234, 
17 Sup. Ct. 581, 41 L. Ed. 979 ; Penn Mutual Life Ins. Co. v. Austin, 
168 U. S. 685, 694, 18 Sup. Ct. 223, 42 L. Ed. 626 ; City Railway Com- 
pany v. Citizens' Street Railroad Company, 166 U. S. 557, 562, 5:63, 
17 Sup. Ct. 653, 41 L. Ed. 1114. See, also, Braimon's "The Four- 
teenth Amendment," 97, 98 ; Ex parte Virginia, 100 U. S. 339, 347, 25 
L. Ed. 676. 

Further, it may be observed that the first part of the amendment is 
directed to the making and enforcing of laws, viz., "No state shall 
make or enforce any law which shall abridge the privilèges or immuni-' 
ties of citizens of the United States," but the second and following' 
part does not. For this reason cases arising under the first part of thë : 
amendment may not be at ail applicable to those arising under the sec- 
ond part, which is invoked hère. However, as was decided in N. O. 
Waterworks v. La. Sugar Co., 125 U. S. 18, 31, 8 Sup. Ct. 741, 31 L. 
Ed. 607 : 

"So a by-law or ordinance of a municipal corporation may be sucii an ex- 
ercise of législative power delegated by the Législature to the corporation as 
a political subdivision of the state, liaving ail the force of law within the lim- 
its of the municipal ity, that it may properly be considered as a law, within 
the meaning of this article of the Constitution of the United States. 
' "For instance, the power of determining what persons and property shall b© 
taxed belongs exelusively to the législative braneh of the government, and, 
whether exercisêd by the Législature itself, or delcgated by it to a municipal 
corporation, is strietly a législative power. United States v. New Orléans, 
98 U. S. 381, 392, 25 L. Ed. 225 ; Meriwether v. Garrett, 102 U. S. 472, 26 
L. Ed. 197. Accordingly, wiiere the city council of Charleston, upon which the 
Législature of South Carolina, by the city charter, had conferred the power of 
taxing persons and property within the city, passed ordinances assessing a tax 
upon bonds of the city, and thus diminishing the ainount of interest which it 
had agreed to pay, this court held such ordinances to be laws impairing the 
obligation of contracts, for the reason that the city charter gave limited lég- 
islative power to the city council, and, when the ordinances were passed under 
the supposed authority of the législative act, their provisions became the law 
of the state. Murray v. Charleston, 96 U. S. 432, 440, 24 L. Ed. 760. See, 
also, Home Ins. Co. v. City Council of Augusta, 93 U. S. 116, 23 L. Ed. 825." 

The Législature of the state of New York has vested the taxing pow- 
er of the state in the common council of the city of Utica in so far as 
the levying and collection of taxes for municipal purposes, including the 
supply of water for domestic and fire purposes, is concerned. The 
state, through its agencies duly established, and having powei for the 
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purpose granted by the state, is exercising this taxing power. It is 
the act of the state, and, if the common council of the city of Utica de- 
prives, or by the exercise of this power seeks to deprive, the complain- 
ant of his property without due process of law, or dénies to him the 
equal protection of the laws, it violâtes the provisions of the fourteenth 
amendment to the Constitution of the United States, and the complain- 
ant, in behalf of himself and others similarly situated may maintain 
this action in this court notwithstanding the fact that ail the parties 
réside in this state, provided the amount in dispute is material and it 
exceeds, exclusive of interest and costs, the sum of $2,000. The bill 
allèges that the total illégal tax levy is in excess of $2,000, and seeks to 
restrain the collection of the whole tax, and also seeks to cancel the 
levy and assessment as an apparent lien on his property. 

The Circuit Courts of the United States hâve such jurisdiction as 
Congress has conferred upon them, and no other, except that which 
necessarily inheres in a court, such as punishments for contempt. By 
Act March 3, 1875, c. 137, § 1, 18 Stat. 470, Act Mardi 3, 1887, c. 373, 
§ 1, 24 Stat. 552, Act Aug. 13, 1888, c. 866, § 1, 25 Stat. 433 (U. S. 
Comp. St. 1901, p. 508), and Act March 3, 1891, c. 517, §§ 4-6, 26 
Stat. 827, 828 (U. S. Comp. St. 1901, pp. 548-550), we find the follow- 
ing developed as the jurisdiction of this court in such an action as this : 

"That the Circuit Courts of the United States shall hâve original cognizance, 
concurrent with the courts of the seyeral States, of ail suits of a civil nature, 
at common law or in equity, where the niatter in dispute exceeds, exclusive of 
interest and costs, the sum or value of two thousand. dollars, and arislng under 
the Constitution or laws of the United States, or treaties made, or which 
shall be made, : under thelr authority." 

While the amount of over $2,000 in dispute is requisite where the 
case arises under the Constitution or laws of the United States, diver- 
sity of citizenship is not. Where the case does not arise under such 
Constitution or laws, the Circuit Court, by a subséquent provision in 
the section, has jurisdiction if the parties plaintiff réside in one state 
and the parties défendant in another, and the amount in dispute, exclu- 
sive of interest and costs, exceeds $2,000. In Northern Pacific R. Co. 
v. Walker, 148 U. S. .391, 13 Sup. Ct. 650, 37 L,. Ed. 494, Walter v. 
Northeastern R. Co., 147 U. S. 370, 13 Sup. Ct. 348, 37 L. Ed. 206, 
and Pishback v. Western Union Telegraph Co., 161 U. S. 96, 100, 16 
Sup. Ct. 506, 40 L, Ed. 630, ail tax cases, it was held that the Circuit 
Court of the United States has no jurisdiction of an action in equity to 
enjoin the collection of a tax when the amount of such tax does not 
reach or exceed the sum of $2,000, and the bills were dismissed. In 
the Fishback Case the complainant sought to hâve it decreed that the 
act under which the tax was assessed and levied was unconstitutional 
and void, that the Railroad Commissioners who levied the tax should 
be decreed to show the grounds of their assessment, that the act of the 
board in assessing the complainant's property be canceled, and that de- 
fendants be enjoined from proceeding to collect the tax. In Northern 
Pacific Co. v. Walker, supra, the bill also asked to hâve the assessment 
and tax levied canceled as a cloud on title. In United States v. Sav- 
ward, 160 U. S. 493, 498, 16 Sup. Ct. 371, 40 L. Ed. 508, the court 
points out the jurisdiction of the Circuit Court of the United States in 
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ail cases of this nature. This rule is not affected by the fact that the 
opération of the act of Mardi 3, 1891, c. 517, 26 Stat. 827 (U. S. Comp. 
St. 1901, p. 549), was to do away with any pecuniary limitations on 
appeals directly from the Circuit Court to the Suprême Court of the 
United States. The Paquette Habana, 175 U. S. 677, 20 Sup. Ct. 290, 
44 L. Ed. 320 ; Holt v. Indiana, etc., Co., 176 U. S. 68, 20 Sup. Ct. 272, 
44 L,. Ed. 374. The resuit is that a bill filed in the Circuit Court, where 
there is not the requisite diversity of citizenship, must show that a 
question under the Constitution or laws of the United States or a trea- 
ty made is involved, and that the amount in dispute exceeds $2,000 ; 
but on appeal from the Circuit Court direct to the Suprême Court of 
the United States it need not appear that the amount in dispute on such 
appeal exceeds $2,000, if it does appear that the construction or ap- 
plication of the Constitution of the United States is involved, or that 
it is claimed that the Constitution or law of a state is in contravention 
of the Constitution of the United States. It is necessary, therefore, to 
take notice whether a decided case on appeal involving this question of 
jurisdictional amount involves objection to the sufficiency of the bill in 
this regard or only the amount in dispute on the appeal. 

Bells Gap R. Co. v. Pennsylvania, 134 U. S. 232, 10 Sup. Ct. 533, 33 
L,. Ed. 892, was on writ of error from the Suprême Court of the state 
of Pennsylvania to the Suprême Court -of the United States, and is not 
in point hère on the question of the jurisdiction of the Circuit Court 
of the United States. Gulf, C. & S. F. R. Co. v. Ellis, 165 U. S. 150, 
17 Sup. Ct. 255, 41 L. Ed. 666, was before the Suprême Court on writ 
of error from the Suprême Court of the state of Texas. The other 
cases cited by complainant show that they were appealable to the Su- 
prême Court regardless of amount in controversy or that the question 
of jurisdiction was not raised. In United States Express Co. v. Poe, 
Àuditor, etc. (C. C.) 61 Fed. 475, which was a suit in equity to enjoin 
an assessment under a state law, the court, per Taft, C. J., held that, 
as the additional tax complainant would be compelled to pay by rea- 
son of the unconstitutionality of the law was less than $2,000, the Cir- 
cuit Court had no jurisdiction and dismissed the bill. In Western Un- 
ion Tel. Co. v. Poe (C. C.) 61 Fed. 449, 454, the suit was against the 
board of appraisers of the state of Ohio to restrain the assessment, etc., 
of a tax against the company in several counties of the state on the 
ground of the unconstitutionality of a state law. The question of ju- 
risdictional amount in dispute was raised, and Taft, C. J., at page 454 
of 61 Fed., held that, as the action was against the board of appraisers 
of the state, the excess of taxes to be paid by the company in ail the 
counties of the state could be aggregated, and that, as the aggregate 
of such excess or illégal taxes exceeded $2,000, the Circuit Court had 
jurisdiction. The court said : 

"Again, it is urged that the affidavits filed show conclusively that in no 
single county will the assessment against the complainant amount to $2,000 ; 
wherefore the argument is that the jurisdiction of this court cannot be sup- 
ported by adding together the amounts due in each county. If my conclusion 
is correct, that this action will lie against the board of appraisers, there is 
notbing whatever In this objection, beeause the amount involved in contro- 
versy in the suit is the whole amount to be certified by the board under the 
law, less the aggregate amount which the complainant must pay in the various 
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countieâ of OMo under such laws as are In force if the Nicholls law is not 
ralid. The différence admittedly exceeds $2,000. For this reason, I ain of the 
opinion that the bill does présent a case for équitable relief in a fédéral court." 

This doctrine would seem to be opposed to Northern Pac. R. Co. 
v. Walker, and Walter v. Northeastern R. Co., supra, where it was 
held: . 

"Following Walter v. Northeastern Railroad Company, . 147 U. S. 370, 13 
Sup. Ct. 348, 87 L. Ed. 206, it is agaih held that a Circuit Court of the 
United States has no Jurisdiction over a bill In equity to enjoin the collec- 
tion of taxes from a railroad Company, when distinct asSessments, in sep- 
arate counties, no one of whlch amounts to $2,000, and foi 1 which, in case of 
pàyment under protest, separate suite must be brought to recover back the 
amounts paid, are joined in thé bill and make an aggregate of over $2,000." 

In Western Union Tel. Co. v. Norman, Auditor (C. C.) 77 Fed. 13, 
20, it was, çlaîmed that thé whole tax was illégal and void and in viola- 
tion of the fédéral Constitution. The court held: 

"The equity jurisdiction of the fédéral courts, in the case of -a bill by a tel- 
egraph conipany to enjoin a State Auditor from certifylng to the various 
county clerks the proportions of an alleged illégal tax to be Collected In their 
several counties, Is sustalnable on the grdund of preventing a multiplicity of 
suits, ûnd because of irréparable injury, where such local taxes, taken sep- 
arately, would be legs than $2,000. Telegraph Co. v. t»oè (C. C.) 61 Fed. 469, 
and Sanf ord v.. Poe, 69 Fed. 546, 16 C. C. A. 300, 60 L. R. A. 641, f ollowed." 

In the opinion the court said : 

"The bill, in addition to seeking to enjoin the collection of the taxes levied 
for the benefitof the state of Kentucky, seeks to enjoin the Auditor, Norman, 
from certifying to the différent county clerks, 68 in number, their respective 
proportions of tne taxes assessed by the board of valuation and assessment, 
and allèges that thèse local taxes, wltb the tax for the beneflt of the state of 
"Kentucky, will amount to about $10,000. The aggregate of thèse local taxes 
is thus shown to be over $2,000, exclusive of Interest and costs. The case, we 
think, ls not withln the principle of Fishback v. Telegraph Co. (decided by the 
Suprême Court March 2, 1806) 161 U. S. 96, 16 Sup. Ct. 506. 40 l*. Ed. 630, and 
the previous case of Walter v. Railroad Co., 147 TJ. S. 370, 13 Sup. Ct. 348, 
"37 L. Ed. 206. In both of thèse cases it was sought to enjoin the collection of 
■local taxes whlch had been assessed and levled by the respective counties 
.and municipalities. Hence the local taxes had been distinctly separated, so 
■that a separate action could hâve been maintained against the counties and 
Municipalities, if the taxes had been pâid under protest Hère it is sought 
to prevent the Auditor from completing the appraisement and levy of taxes, 
whlch, if eompleted without légal authority, would be a wrongful act, and one 
probably subjecting hlm to an action by the party injured thereby. However 
this may be, the amount of tax in controversy between the plaintif! and the 
défendant, for the beneflt of the state of Kentucky, is over $2,000, exclusive 
of interest and costs. The jurisdiction of the Circuit Court seems, therçfore, 
to be clear from the face of the bill." , 

Attention is calle4 tp Cotting v. Kansas City Stockyards Co., 183 
U. S. 79, 22 Sup. Ct. 30, 46 L. Ed. 92. See same case below (C. C) 
79 Fed. 679 ; (Ç. C.) 82 Fed. 839; (C. C.) 82 Fed. 850. The com- 

' plainants there were citizens of the state of Massachusetts and stdck- 
holders in the Kansas City Stockyards Company. They sued in behalf 
of themselves and ail other stockholders, seeking, amongst other 
things, to hâve an act of the Législature of the state of Kansas de- 
clared void as in violation of the Constitution of the United States. 

: The action was based on the proposition that the en forcement of the 
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law in effect destroyed the value of the stock of the company, and 
so reduced its income or revenues as to damage its stockholders in 
large sums shown to be largely in excess of $2,000. The court below 
passed the question of jurisdiction by saying that it had not been seri- 
ously questioned. 79 Fed. 681. There was no holding in the case 
that such an action may be maintained in the Circuit Courts of the 
United States irrespective of the amount in dispute. 

Trie complainant hère sues in behalf of himself and ail others simi- 
larly situated. It does not appear that any other lias come in and 
joined in the suit. 

In Cowell et al. v. City Water Supply Co. et al., 121 Fed. 53, 57 
C. C. A. 393, it was held : 

"The sum or value of the matter in dispute, which conditions the jurisdic- 
tion of a fédéral Circuit Court, is the amount or value of that which the 
complainant claims to reeover, or the amount or value of that which the de- 
fendants will lose if the complainant obtains the recovery he seeks. * * * 

"In a suit by an alleged owner of 1/325 of certain real property, constituting 
waterworks and their appm-tenances, to cancel and avoid mortgages thereon 
for $475,000, and to déclare his interest in the property free from the liens of 
those mortgages, the sum or value of the matter in dispute is not the amount 
of the mortgages or the value of the entire property, but the value of the 
V325 of the property which the complainant claims to own, and seeks to 
relieve from the liens of the iucumbrances." 

Where one sues in behalf of himself and ail others of a class similar- 
ly situated, the aggregate interest of those who join in the suit, and 
not those of the whole class, constitutes the matter in dispute. Bruce 
v. Manchester & K. R. Co., 117 U. S. 514, 516, 6 Sup. Ct. 849, 29 
L. Ed. 990; Ogden City v. Armstrong, 168 U. S. 224, 18 Sup. Ct. 
98, 42 L. Ed. 444; Wheless v. St. Louis, 180 U. S. 379, 21 Sup. Ct. 
402, 45 L. Ed. 583. See Johnson v. Waters, 111 U. S. 640, 4 Sup. 
Ct. 619, 28 L. Ed. 547; Handley v. Stutz, 137 U. S. 366, 11 Sup. 
Ct. 117, 34 L. Ed. 706. 

What is the matter and the sum or value of the matter in dispute 
hère? The complainant owns a farm of some 20 acres in the city 
of Utica. Its value, probably, is largely in excess of $2,000. The 
city of Utica, by its common council vested by the state with the tax- 
ing power, has levied thereon an illégal and an unauthorized tax, in 
violation of the constitutional rights of the complainant, in that it 
gives to his property no fire protection whatever, and unnecessarily 
and arbitrarily refuses to givè it protection against fire or to make 
provision therefor, while at the same time it incurs an annual expense 
of many thousands of dollars to provide a water supply from out- 
side sources to protect the property of the other citizens of said city 
against fire, and rai ses the sums to meet and pay such expense by a 
gênerai assessment and tax on ail the taxable property situated in 
said city, including that of complainant; The common council and 
city authorities hâve made a contract with outside parties to furnish 
this water for such purposes, having none of its own. The making 
of a contract for a supply of water for fire purposes is authorized 
by an act of the Législature of the state of New York. This àct is 
gênerai in its terms, but the contract made, under and pursuant to 
which the expense is incurred and the tax to meet it assessed and 
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levied, expressly limits the supply to a certain territory and to certain 
designated parts of the city. If the law of New York authorizes such 
a contract, it is unconstitutional and void as is the contract itself. 
If it does not authorize such a contract, then the contract is void, and 
in either event the tax assessed and levied is illégal and its collection 
is in violation of the constitutional rights of the complainant and of 
the rights of ail similarly situated, and its enforcement is illégal and 
a trespass upon the property rights of the complainant. The bill also 
allèges that the complainant was given no hearing, no right to a 
hearing, upon this question of the legality of this proceeding or tax, 
and that, as a levy has been made upon his property to enforce this 
tax and a sale thereof is threatened, he is about to be deprived of 
his property without due process of law, and that for the reasons 
stated he is also arbitrarily denied equal rights and protection under 
the law which are guaranteed to him under and by the Constitution 
of the United States. AU this we will assume to be conceded by the 
demurrer. Still this action cannot be maintained in the Circuit Court 
of the United States unless the sum or amount involved and in dis- 
pute exceeds $2,000, exclusive of interest and costs. If for that rea- 
son this court has no jurisdiction to restrain thèse illégal acts and 
cancel the tax as a cloud on title, etc., ; and deckre the contract void, 
the complainant is not without remedy, as he may sue in the state 
court, and an appeal may be taken by either party tô the Suprême 
Court of the United States on the constitutional question involved ir- 
respective of the amount in dispute. 

The .bill of complaint States that the amount to be paid under the 
■contract for water, Nôvëmber 15, 1907, was $38,903.52, which is in- 
cluded in the tax levy; that a certain sum is included in the tax to 
pay the tax assessed àgainst the wâter company by the city of Utica, 
as mentioned in the contract, etc.; that the tax rate in the city of 
Utica is about $9.80 per $1,000; that complainant's farm is assessed 
at $3,000; that additional expenses are being incurred for water 
mains/ etc., amounting to some $120,000, the interest upon which sum 
will be added to the tax levy hereafter and become an additional bur- 
den on ail the taxable property in the city of Utica, including that 
of complainant; that the tax warrant for 1907 has been signed and 
delivered, which includes a tax of over $20 assessed and levied on 
the said property of the complainant, and which includes the unlawful, 
il-lpeal, ânfl unwarranted tax complained of ; that the expense of main- 
taining the fire department exceeds $35,000 per annum, which is 
snppcted by tax on ail the taxable property of the city, and imposes 
an additional burden of taxation from which cornplainant dérives no 
b"nefit; that, if not restrained, the city of Utica and its common coun- 
cil will continue in years to corne to assess and levy and collect such 
illégal tax. Also that an actùal levy to collect said tax of 1907 has been 
made on complainant's said farm;- and it is advertised to be sold for 
the nonpayment of such tax. The complainant allèges, also, that he 
is ?ble to pay such tax if it is adjudged légal. 

It is évident, therefore, that the actual sum or amount in controversy 
between the parties in dollars and cents is at this time less thin $22; 
that if the city and its authorities shall continue to assess such prop- 
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erty at $2,000, and gradually increase the taxation, the sum illegally 
assessed and demanded will increase, provided the city does not ex- 
tend fire protection to the property of complainant. But it seems to 
be settled that in determining the jurisdictional amount in dispute the 
collatéral effect of the judgment in other suits between the same or 
other parties cannot be considered. It is the direct effect of the judg- 
ment alone that can be considered. Bruce and Another v. Manchester, 
etc., Railroad, 117 U. S. 514, 6 Sup. Ct. 849, 29 L. Ed. 990 ; United 
States ex rel. v. W.anamaker, 147 U. S. 149, 150, 13 Sup. Ct. 279, 
37 L. Ed. 118 ; Wheless v. City of St. Louis (C. C.) 96 Eed. 866. 
See, also, Russell v. Stansell, 105 U. S. 303, 26 L. Ed. 989. 

In Bruce v. Manchester, supra, the court held : 

"The matter in dispute, on which the jurisdiction of this court dépends, is 
the matter which is directly in dispute in the particular cause in which the 
judgment or decree sought to be reviewed has been rendered; and the court 
is not permitted, for the purpose of determining ils sum or value, to estimate 
its collatéral effect in a subséquent suit between the same or other parties." 

What the city will do in the future is conjectural. By paying the 
tax under protest, and bringing suit in the state courts to recover it as 
illegally assessed, levied, and collected in violation of the Constitution 
of the United States and of the rights of complainant thereunder, the 
question of the legality of the tax can be determined in the courts of 
the state. By bringing an action in the Suprême Court of the state 
for an injunction restraining the collection of the tax on the grounds 
stated, the whole matter can be tested first in the state courts, and C n 
on appeal to the Suprême Court of the United States by the defeated 
party. 

In Brown v. Trousdale, 138 U. S- 389, 11 Sup. Ct. 308, 34 L. Ed. 
987, bonds had been issued by a county to the amount of some $-" 00,000 
in payment of a subscription by the county to the capital stock of a 
railroad company. Some 1,200 taxpayers joined in an action in the 
state court to enjoin the collection of a tax about to be levied to pay 
the interest on such bonds, alleging that the whole issue was invalid 
and seeking to hâve it so decreed. The cause was removed into the 
Circuit Court of the United States, and a motion to remand, on the 
ground that $500 was not in dispute (that being the amount required to 
give jurisdiction at that time), was denied. The Suprême Court of 
the United States upheld the jurisdiction of the Circuit Court. The 
tax for that year to be levied and collected did not reach $500 in the 
case of any one complainant. However, the bonds had been issued and 
were outstanding. It was certain that, unless canceled, a tax would 
follow each year. The court, per Mr. Justice Fuller, said : 

"The main question at issue was the validity of the bonds, and that involved 
the levy and collection of taxes for a séries of years to pay interest thereon, 
and flnally the principal thereof, and not the mère restraining of the tax 
for a single year. The grievance complained of was common to ail the plain- 
tiffs and to ail whom they professed to represent. The relief sought could 
not be legally injurious to any of the taxpayers of the county, as such, and 
the interest of those who did not join in or authorize the suit was identical 
with the interest of the plaintiffs. The rule applicable to plaintiffs, each 
claiming under a separate and distinct right, in respect to a separ-ite and dis- 
tinct liability, and that contested by the adverse party, is not applicable hère. 
For although, as to the tax for the particular year, the injunction sought might 
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réstraln. oaly the amount levied against each, that order was but preliminary, 
ând was not the main purpose of the bill, but only i'ncidental. The amount In 
dispute, in view of the main controversy, far exceeded the limit upon onr juris- 
diction, and disposes of the objection of appelles in that regard." 

There would seem to be some inconsistency between the cases. How- 
ever, as there is no certainty that the amount in controversy between 
the city of Utica and the çomplainant will ever approach $2,000, I do 
not see how it can be held that any such sum is in dispute hère. The 
city may change its attitude any year, or it may entend its water mains 
to the complainant's premises to-morrow and end ail cause of complaint 
and ail cause of action, except to recover a sum not to exceed $22, or 
to enjoin the collection of that sum. I think the cases cited are con- 
clusive against jurisdiction in this court. Wheless v. St. Louis et al., 
180 U.S. 379, 380, 381, 21 Sup. Ct. 402, 45 L. Ed. 583, affirming (C. 
C.) 96 Fed. 865, would seem to be décisive. There the proposition to 
assess the property was alleged, as hère, to be in violation of the con- 
stitutional rights of the complainpnts ; the action was by several tax- 
payèrs ; the cost of the irriprovement was làrgely in excess Of $10,000 ; 
the amount of the tax that would bé assessed against any One of the 
complainants did not exceed ^1,400 (see pages 380, 381, of 180 U. S., 
page 403 of '21 Sup. Ct. ''5 L. Ed. 583]), and was less than $2,000. 
The court, per Mr. Chief _, ustice Fuller, said : 

"Thé 'inatter in' dispute', within the meàning of the statute is not the prin- 
ciplè involved. but l' ; pecuniary conséquence to the iudividiial party, dépend- 
ent oh the lifcigati' us, for instance, in this suit the amount of the assess- 
ment levied, or wlin.li may be .levied, as against each of ttie complainants 
separately. The rules of law which might subject complainants to or relieve 
them froiu assessnient would be Applicable alike to ail, but, each would be so 
subjected, or rellevëd, in a 'certain sum, and not in the whole amount of the 
assessnient. If a décision on the merits were ■ adverse to the assessnient, each 
of the complaisants would be relieved from puyment of less than $2.000. If 
the assessnient were :- : ined, neither of them would be compelled to pay 
so nlucli as that. 

"It is true that the assessnient has not been inade. but the charge is that 
it is threatened to be made, and the purpose of the bill is to enjoin proceed- 
ings a bout, to be taken to that end. We agrée witb the Circuit Court that in 
thèse circuinstances >liere is no force to the suggested distinction between. a 
case where the asses^-'inent lias not in fact been made and a case where it 
has already been inade. Wh'en made. neither one of thèse complainants will 
be called upon to: pay a sum equal to t'" mount of $2,000,- nor will any one 
of the lots be assessed to that amount." 

It will be noted that this holding is somewhat ambiguous. Is it the 
amount tif tax levied and to bë collécted under the àssessment, or the 
aniotint- of the assessnient that détermines jurisdiction? The case does 
not determirie that cjùestion. - The language is : ■'■ 

"When madë, ' neither ohè of the complaihants will be called upon to pay a 
sum equal to the àmoùnt''ôf;$2;Q0O, nor will any ône of the lots be assessed to 
that amount." 

Again, thé act reads — 

"where the matter in dispute exceeds, exclusive of interest and costs, the sum 
or value of two thousand dollars." 

I do not think it was intended to suggest or intimate that a matter 
in dispute of the value of just $2,000, and no more, gives jurisdiction. 
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• I think the court had in mind and spoke with référence to the plea in 
that case, which reads as f ollows : 

' "Défendants filed a plea to the jurisdietion of the court, supported by an 
affidavit showing that the aruount of spécial tax which would be assessed and 
levied against the property of any one of the complainants severally would not 
exceed $1,400, and would not be an amount equal to $2,000, and that hence 
the matter in dispute between the parties was not of the sum or value neees- 
sary to give jurisdietion to the Circuit Court of the United States, and that 
the bill should be dismissed for want of jurisdietion." 

Assuming this to be so, in view of Eishback v. Western Union, 161 
U. S. 96, 16 Sup. Ct. 506, 40 h. Ed. 630, where it is expressly held that 
the value of the matter in dispute must exceed $2,000, and also assum- 
ing that the amount of the assessment of the property — that is, its as- 
sessed valuation, alleged hère to be $2,000 — détermines the value of the 
matter in dispute for jurisdictional purposes, still this court has no 
jurisdietion, as the complainant's property is not assessed at a sum in 
excess of $2,000. Howeyer, I think the language "assessed to that 
. amount" refers to the amount of the tax to be imposed on the prop- 
erty and collected. Bouvier's Law Dictionary says : 

"Assess. To rate or fix the proportion which every person has to pay of 
any particular tax." 

Also: 

"Assessment. Determining the value of a man's property or occupation for 
the purpose of levying a tax. Determining the share of a tax to be paid by 
each individual. Laying a tax. Adjusting the shares of a contribution by 
several toward a common bénéficiai object according to the benefit received." 

The Century Dictionary gives the primary meaning of "assess" as : 

"To set, fix or charge a certain sum upon, by way of tax; as, to assess 
each individual in due proportion." 

The tax is assessed when it is apportioned. Really the property is 
assessed when the proportion of the tax it is to pay is fixed and deter- 
mined. In common expression in New York it is assessed when a val- 
uatiori is placed thereon as a basis for fixing its share of the tax. It 
would certainly be inéquitable to hold that a man whose property is 
placed on the assessment book at a valuation of $2,100, and whose tax 
thereon for some purpose levied in contravention of the Constitution 
is dnly $2, may maintain an action in equity in the Circuit Court of the 
United States to restrain its collection, while one whose property is 
placed on the assessment book at a valuation of $1,950, and whose tax 
thereon for some purpose levied in contravention of the Constitution 
is $20, or even more, may not. Congress intended nothing of the kind, 
and I do not think the Suprême Court has construed or intended to 
construe the act so as to lead to such a resuit. If we say that the mat- 
ter in dispute is the value of the object sought to be accomplished by 
the bill, viz., the prévention of the sale of a farm assessed at $2,000 (see 
Hunt v. N. Y. Cotton Exchange, 205 U. S. 322, 333, 336, 27 Sup. Ct. 
529, 51 L,. Ed. 821), still that value, so far as appears, is not in excess 
of $2,000, and by paying ail that is in dispute— about $22 — the sale of 
the farm is prevented. The case under considération is not within the 
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principle of Davies, Collecter, v. Corbin et al., 112 U; S. 36, 41, 5 Sup. 
Ct. 4, 28 L. Ed. 627. -i 

.. In Wheless v. St. Louis, supra, the property had not been levied upon 
and advertised to be sold, but I do not see that it can be held that the 
assessed value of the farm is the amount in dispute. Those who levy 
the tax only claim some $22; they do not claim the farm. The title or 
ownership of the farm is not in dispute. There is no direct allégation 
that the amount in dispute is $2,000, exclusive of interest and costs. It 
is not a case like Wiley v. Sinkler, 179 U. S. 58, 21 Sup. Ct. 17, 45 L. 
Ed. 84. 

I am forced to the conclusion, on the allégations of the bill, that the 
Circuit Court of the United States is not shown to hâve jurisdiction. 
It must appear on the face of the bill by direct allégation, or by neces- 
sary implication from the facts stated, that the matter in dispute is i.x 
excess of $2,000 in value, exclusive of interest and costs. Grâce v. 
Ins. Co., 109 U. S. 278, 3 Sup. Ct. 207, 27 L. Ed. 932 ; Pepèr v. For- 
dyce, 119 U. S. 469, 7 Sup. Ct. 287, 30 h- Ed. 435 ; Vance v. Vander- 
cook Co., 170 U. S. 468, 18 Sup. Ct. 645> 42 L- Ed. 1111 ; North Ameri- 
can Co. v. Morrison, 178 U. S. 262, 20 Sup. Ct. 869, 44 h. Ed. 1061. 

The demurrer must be sustained on the ground the bill fails to show 
jurisdiction in this court, but without costs. Complainant inay amend, 
if he shall be so advised, within 30 days. 



LEWIS PUB. CO. v. WYMAN étal. 

(Circuit Court, E. D. Missouri, E, D. April IT, 1907.)t 

No. 5,437. 

Post Office (§ 15*)— Action of Post Office Depabtment— Review by Courts. 

Under the settled rule that lâches is not imputable to the governnient 
in its character, as sovereign by those subject to its doniinion, the fact 
that action oh an application for admission of a periodical publication to 
the mails àt the second-class rate of postage was delayed for several years 
by the officers of the Post Office Department, and that in the meantime 
the publication was admitted as second-class matter under a temporary 
permit issued by authority ôf section 282 of the Postal Régulations of 1893, 
to remain in force "until the Post Office Department shall détermine 
whetherit'is admissible as second-class matter," does not entitle the pub- 
lislier to a Keaifing before the department acts on his application, as in case 
of révocation of a privilège once granted, and the courts hâve no authority 
to review the action of the Postmaster General in refusing the appli- 
cation. 

[Ed. Note.— For other cases, see Post Office, Dec. Dig. § 15.*] 

In Equity. Suit for injunçtion. 

Barclay & Fauntleroy and Carter, Collins & Jones, for complainant. 

Chester H. Krum and H. H. Glassie, for défendants.'' 

TRIEBER, District Judge. The only facts which differentiate this 
case from No. 5,417 (162 Fed. 787) are the following: . 

The complainant published a magazine çalled "The Winner," which 

•For olher cases see same topio & § ndmbïb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 

f Received for publication March 20, 1909. 
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was granted the second-class rate privilège. In 1902, the name of the 
magazine was changed to "The Woman's Magazine," since which time 
the said second-class postage privilège has been continuously used by 
and accorded to said magazine. On the 21st day of August, 1902, an 
application was made by the corporation at that time publishing the 
Winner Magazine and the Woman's Magazine for admission of said 
Woman's Magazine to the mails at second-class rates of postage. The 
rules of the départaient then in force provided (section 283, Postal 
Laws and Régulations of 1893 ; section 443, Postal Laws and Régula- 
tions of 1902) : 

"In case of a change of naine or of the regular periods of issue of a publica- 
tion already entered as second-class matter, or the removal of its office of pub- 
lication to a post office other than that of original entry, the postmaster will 
require the publishers to apply for re-entry the same as though the publica- 
tion were a new one." 

The application for the Woman's Magazine was made on printed 
blanks furnished by the department for that purpose, and was as fol- 
lows : 

"St. Louis, Mo., August 21, 1902. 
"Application is hereby made to hâve 'The Woman's Magazine,' formerly 
'The Winner Magazine,' a monthly woman's magazine, published in this place, 
admitted to the mails at the second-class rate of postage, fnll particulars of 
it being given in the sworn answers to the subjoined interrogatoires. 

"Mail Order Publishing Company, Incorporated, Publisher." 

Then follow the answers to the printed interrogatories. 
Upon the filing of this application with the postmaster at St. Louis, 
he issued what is called a "temporary permit" for entry of publication 
at second-class rate. This temporary permit is as follows : 

"Temporary Permit for Entry of Publication at Second-Class Rate. 

"Post Office at St. Louis, Mo., August 21, 1902. 
"TTpon affidavit and other proof submitted to me and by virtue of authority 
conferred by section 282 of the Postal Régulations of 1903, permission is here- 
by given to the publishers of 'The Woman's Magazine' monthly, to mail at 
this office at the pound rate qf postage until the Post Office Pepartment shall 
détermine whether it is admissible as second-class matter. 

"F. W. Baumhoff, Postmaster, 

"By J. P. Biedenstein." 

On August 22, 1902, the postmaster of St. Louis reported to the de- 
partment as follows : 

"Sir: I enclose herewith a copy of 'The Woman's Magazine,' a monthly pub- 
lished in this city, together with an application for admission to the mails 
at the pound rate of postage. This publication has heretofore been entered 
under the name of 'The Winner Magazine' and this application is made neces- 
sary by reason of the change in name. 

"I hâve considered it advisable to issue a temporary permit in this case 
pending décision of your office. 

"Respectfully, F. W. Baumhoff, Postmaster, 

"By Alex. L. Siegmund, Assistant Postmaster." 

Before the receipt of this letter by the department, it had been noti- 
fied of the change of name and the projjosed application for its admis- 
168 F.— 48 
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sion as second'-ctasârmàtter, and'onAugust 25, 1902, r there was ad- 
dressed the f ollowing lettet to the postmâster at St. :L,ouis :■,. 

'"'Sir:' The Department has been informed that the riâme of 'The> Winner 
Magazine' will be changed to 'The Woman's Magazine,' and an application 
will be made through your office for its admission as secondrclass matter. 

"A request has been made that the deposit provided in section 441, Postal 
La,ws and Régulations, be waived in this case. Inasmuch as 'The Winner' 
, is entéred as second-class matter, If you are satisfied that it would be per- 
féctly proper to do so you may waivethé money deposit required by section 
441 of. the Postal Laws and Régulations to secure payment of the third-class 
rate of postage upon ail mailings of 'The Woman's Magazine,' pending con- 
sidération of the application for its entry as second-class matter upon the 
change of name froni 'The Winner.' 

"Respectfully yours, H. B. Bacon, 

"Acting Third Assistant Postmâster General." 



On August 26, 1902, the letter of the postmâster. of August 22d had 
reached the department, whereupon the f ollowing reply was sent : 

■"Postmâster, St. Louis, Missouri. 

"Sir: The application for entry of 'The Woman's Magazine' as second-class 
matter upon change of name f rom 'The Winner' has been received. 

"In view of the fact that "The Winner' is no longer in existence and is 
superseded by the 'Home Magazine,' and further that you were given authority 
on the 25 th instant to waive the money deposit required by section 441 of 
the Postal Laws and Régulations to secure payment of the third-class rate of 
postage. upon ail mailings of 'The Woman's Magazine,' pending considération 
of the application for its entry as second-class matter upon change of name 
froni 'The Winner,' you are direeted to request the publisher to deliver to you 
the certiflcate of entry of 'The Winaer' as second-class matter, so that it may 
be forwarded to the department for filing with the case bf 'The Winner.' 
"Very respectfully, H. B. Bacon, 

"Acting Third Assistant Postmâster General." 

It is proper to state hère that on April 2, 1902, before there was any 
change of name of the Winner Magazine, the Post Office Department 
had issued an order to show cause why that publication should not be 
denied the second-class rate of postage on the grounds set out in that 
notice, but no action seems to hâve been taken in this matter. 

On October 1, 1902, the postmâster at St. Louis addressed a letter 
to Mr. Lewis, inclosing a copy bf the letter froni the Third Assistant 
Postmâster General requesting a return of the certincate of entry for 
the Winner, in which letter the postmâster refers to the fact that ver- 
bal requests for the return had been made on several occasions, and he 
now requests immédiate attention, in order that he may send a reply 
. to the department. 

In reply to this letter, Mr. Lewis, on the same date, advised him that 
he was unable to find that certincate, but that he would again make 
careful search, and, if successful, would forward it at once. A copy 
of this letter was forwarded to the department by the postmâster, and 
on October 9th the Third Assistant Postmâster . General advised the 
postmâster that :■'"■"■■ 

"In view of the statenient in your letter of the 3rd instant that the pub- 
lisher of 'The Winner' is unable to find the certiflcate of entry of that pub- 
lication as second-class matter, thé department will not press its request for 
the surrender of that certiflcate." ' 



LEWIS PUB. CO. V. WTMAN. 755 

The Woman's Magazine, in conformity with the régulations of the 
department, published that it was entered as second-class matter at 
the post office in St. Louis, giving the date when the certificate was 
granted to the Winner, making no mention of the temporary permit 
granted August 21, 1902, nor claiming any other later permit. 

No final action was taken by the department on this application, and 
the Woman's Magazine was permitted the second-class privilège until 
limited by the action of the postmaster at St. Louis, as stated in Ko. 
5,417. 

On June 5, 1905, and on April 19, 1906, notices identical with those 
in No. 5,417 were sent to complainant. As it has been determined in 
the case of the Woman's Farm Journal that there was no hearing, and 
the facts in this case are identical, the same conclusion would natural- 
ly be reached if the second-class privilège has ever been granted for 
this magazine. The grounds for the claim are that the magazine was 
permitted to go through the mails ever since August, 1902, at second- 
class rates; that the temporary permit lias never been revoked; that 
the notice on the magazine, printed in compliance with the law, show- 
ed that the privilège granted to the Winner is claimed as the author- 
ity for this magazine; that the notice sent on June 5, 1905, was that 
the complainant "show cause why the authorization for admission of 
the 'Woman's Magazine' to the second-class of mail matter, under the 
act of March 3, 1879, c. 180, § 10, 20 Stat. 359 (U. S. Comp. St. 1901, 
p. 2646), should not be revoked" ; and that the letter of April 19, 1906, 
notifying the complainant of the day set for hearing on its appeal 
from the action of the postmaster in determining that the subscriptions 
to the Woman's Magazine did not exceed 539,901 copies, also recog- 
nized the fact that the second-class privilège had been granted ; and 
for thèse reasons it is claimed that complainant possessed that privi- 
lège, and it could not be revoked without a hearing, in conformity with 
the act of March 3, 1901, c. 851, § 1, 31 Stat. 1107 (U. S. Comp. St. 
1901, p. 2655). The action of the Postmaster General on March 4, 
1907, so far as it concerns this matter, is as follows : 

"In the matter of your recommandation that the department deny the pend- 
ing application submitted August 22, 1902, for entry of this publication as sec- 
ond-class matter, you are informed that upon a hearing granted th« publisher 
on the same dates (April 30 and May 1, 1906) and upon a careful and thorough 
investigation of ail the évidence by the department, I find that the publication 
does not hâve a legitimate list of subscribers, that it is designed and publish- 
ed priniarily for advertising purposes, and that it is being circulated at a 
nominal rate, contrary to the law and the régulation of the department. You 
will. therefore, refuse hereafter to accept for mailing at second-class rate of 
postage copies of said publication, and notify the publisher that his appli- 
cation for entry of 'The Woman's Magazine' as second-class matter is denied." 

This was addressed to the postmaster at St. Louis. 

Whatever the effect of the actions of the department officers as 
hereiti recited might be if performed by officers of private corpora- 
tions, or individuals, or their agents, is immaterial, for the law is well 
settled that the government cannot be estopped by any unauthorized 
acts of its officers or their mistakes. Lâches is not imputable to the 
government in its character as sovereign by those subject to its do- 
minion. United States v. Kirkpatrick, 9 Wheat. 735, 6 L. Ed. 199 : 
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Gibbons v. Tjnited States, 8 Wall. 269, 19 L,. Ed. 453; Filor v. United 
States,. 9 Wall. 45, 19 L. Ed. 549; Hart v. United States, 95 U. S. 
316, 24 L. Ed. 479 ; Minturn v. United States, 106 U. S. 437, 1 Sup. 
Ct. 402, 27 L. Ed. 208; German Bank v. United States, 148 U. S. 573, 
13 Sup. Ct. 702, 37 L. Ed. 564 ; United States v. Pine River, etc., Co., 
89 Fed. 907, 32 C. C. A. 406; Woodruff v. Berry, 40 Ark. 251. 

It is conclusively shown that no permit had ever been granted allow- 
ing the Woman's Magazine the second-class rate privilège, except the 
temporary permit, and that provides specifically that the permission is 
only granted "until the Post Office Department shall détermine wheth- 
er it is admissible as second-class matter." The only détermination 
by the départaient is that made on Ma.rch 4, 1907, refusing it. 

As the law does not reqnire the départaient to grant a hearing on 
that question, none was necessary, and as there is n'o provision of law 
for reviewing the action of the Postmaster General, the injunction 
prayed must be refused. 



LEWIS PUB. CO. v. WYMAN. 
(Circuit Court, E. D. Missouri, E. D. April 3, 1809.) 
( No. 5,417. ' ■ 

1. Equity (I 212*)— Pleading— Replicatiots. 

Under equity rule 66,. the interposition of a gênerai replication is taken 
as denying every allégation in the. an'swer or plea not responsive to the 
Mil, and thèse allégations must be proved by the party making them. 

[Ed. Note.^-For other cases, see Equity, Cent. Dig. § 485 ; Dec. Dig. § 
212.*] 

2. Injunction (§ 163*)— Gkoxtnds for Vacating-JChange or Conditions. 

Where a temporary injunction has been granted, but before final hear- 
ing the cause for which it was granted has been removed, it will not be 
continuée or made perpétuai. 

[Ed. Note.— For other cases, see Injunction, Cent. Dig. § 366; Dec. Dig. 
I 163.*] 

3. Equity (§ 427*)— Scope of Reijeï— Confobmity to Bill. 

Whil'e, under a prayer for gênerai relief, a court of equity may grant a 
relief not specifically prayed for, such relief must be within the case made 
by the Mil. 

[Ed. Note. — For other cases, see Equity, Cent Dig. § 1012 ; Dec. Dig. § 
427.*] 

4. Injunction (§ 163*)— Vacating. 

A bill to enjoin a postmaster from refusing to admît a magazine pub- 
lished by complainant to the mails at sècond-class rates, in conséquence 
of the alleged illégal action of the Post Office Department in revoking the 
privilège previously granted to such magazine, and to détermine the num- 
ber of copies complainant is entitled to send at such rates, will not be 
entertained where, pending the suit, the départaient has. granted a new 
permit, although it limits the number of copies to a smaller number tban 
the bill allèges that complainant was entitled to send when it was filed, 
since such action leaves no grbund for the granting of relief within the 
allégations of the bill or within the jurisdiction of a court of equity. 

[Ed. Note.— For other cases, see Injunction, Cent. Dig. § 366; Dec. Dig. 
§ 163.*] : : . . 

•For otbtsr cases sèe saiiie toplc & § huMeeb in Dec. 8; Am. Digs. 1907 to date, & Rep'r Indexes 
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5. Equity (§ 41*)— Jurisdiction— Rétention of Jubisdictiost Acquired. 

The gênerai rule that a court of equity which lias once obtained juris- 
dietion will retain it for ail purposes applies only when that part of the 
cause which gave tue court jurisdiction is sustained, and not when it fails. 

[Ed. Xote— For other cases, see Equity, Cent. Dig. §§ 11C-118; Dec. 
Dig. § 41.*] 

In Equity. 

As, in the opinion flled on the hearing for the temporary injunction in this 
cause, a full statement of the niaterial allégations in the bill is set out (152 
Fed. 787), it is unnecessary to insert it hère. A temporary injunction was 
granted at that time against the exclusion of the number of copies found by 
the Postmaster General to cover the bona fide circulation of the Journal, and 
a Hke number of sample copies, for the reason that the action of the Post 
Office Department in withdrawing the second-class mail rate privilège was 
without a hearing, in violation of the provisions of the aet of Congress ap- 
prored March 3, 1901, c. 851, 31 Stat. 1107 (U. S. Comp. St. 1901, p. 2G55). 
The temporary injunction was granted upon condition that complainant file 
a bond in a sum fixed by the court to pay ail damages sustained by the défend- 
ant if, upon final hearing, the temporary injunction is found to hâve been iin- 
providently granted. Défendant declining to give such bond, the temporary 
injunction was never carried into effect. Thereafter the défendant filed an 
answer which, so far as it is material to a détermination of this cause, dénies 
that the Woman's Farm Journal, which, for convenience, will be referred to 
heréin as the "Journal," had a legitimate list of subscribers, but that it was 
designed to be used by complainant primarily for advertising purposes and for 
a circulation at nominal rates ; it denied that the bona fide legitimate subscrip- 
tions of the Journal were at least 315,000 copies, or that the number of copies 
thereof which complainant was entitled to mail at the St. Louis post office 
under the second-class permit or privilège is twice that number, and it 
charges that before the filing of the bill herein that privilège had been revoked 
by the Postmaster General, and therefore dénies that at the time the bill was 
filed complainant enjoyed or possessed any privilège whatever to hâve the 
Journal carried in the mails of the United States at second-class rates. There- 
after, by leave of the court, défendant filed a supplemental plea in which ne 
allèges that on October 5, 1907, since the filing of the answer, complainant 
applied to the Postmaster General for the readmission of the Journal to the 
United States mails at the second-class or pound rate of postage, and that 
thereafter the said Postmaster General ordered that said publication be ad- 
mitted to the mails of the United States at the second-class or pound rate of 
postage, said order to take effect as of the 5th day of October, 1907, and that 
by virtue of said order the défendant, as postmaster of the city of St. Louis, 
Mo., has admitted the said publication ever since, and it is now being received 
and carried by the said Post Office Department of the United States at said 
second-class or pound rate of postage. The complainant filed a gênerai re;>li- 
cation to the answer and plea, and proofs were taken by the parties. The 
final hearing was had on the entire case. 

Barclay & Fountelroy, for complainant. 

Chester H. Krum, H. W. Blodgett, U. S. Aîly., and T. P. Young, 
Asst. U. S. Atty., for défendant. 

TRIEBER, District Judge. Equity rule 6G, in force since the pro- 
mulgation of the equity rules by the Suprême Court in 1812, dispenses 
with spécial replications and only requires a gênerai replication. By 
reason thereof the interposition of a gênerai replication is taken as 
denying every allégation in the answer or plea not responsive to the 
bill, and thèse allégations must be proved by the party making them. 
Humes v. Scruggs, 94 U. S. 22, 24 L,. Ed. 51.. 

•For other cases see saine topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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The truth of the plea is fully established, not only by the produc- 
tion of the order of the Third Assistant Postmaster General to the de- 
fendant, the postmaster at St. Louis, but also by the testimony of Mr. 
Lewis, the président of complainant. This being the case, the ques- 
tion to be determined is whether the plea should be sustained, and 
thereby abate this action. The object of the bill, as shown by the al- 
légations as well as the prayer for relief, is twofold: First, to enjoin 
the défendant, as postmaster of the city of St. Louis, from refusing 
transmission through the mails of the United States of the Journal 
at second-class pound rates theretofore accorded to it, and annulled 
by the Postmaster General without a hearing, in violation of the act 
of March 3, 1901, c. 851, 31 Stat. 1107 (U. S- Comp. St. 1901, p. 
2655) ; and, second, to restrain him from limiting the number of pub- 
lications to be thus transmitted to less than 600,000 copies, and — ■ 

"to that end the court ascertain and adjudge by Its decree herein the amount 
of the legitimate subscription list of sald Woman's Farm .Tournai as of March 
1, 1907, and for prlor months since Septernber 1, 1905, to the end that there 
mày be a Close of the unseeinly controversy ralsed by said défendant to limit 
and restrict unlawf ully the full use and enjo5'ment by yonr orator of its 
rights to sàid second-class postal privilège under the postal laws of the United 
States, and thât the sald défendant, as postmaster, be perpetually enjolned 
from interfering with the full use and enjoyment of said second-class privi- 
lège by your orator according to the flnding and decree Of this court aseer- 
taining thé propër and j.ust ëxtent and limita thereof as herein explained." 

The principle is well established that courts will not proceed to ad- 
judication where there is no subject-mattér upon which the judgment 
of the court can operate. The reason for this rule is that the courts are 
not open for décisions on merely moot questions, but only for décisions 
of actual controversies between the parties. Marye v. Parsons, 114 U. 
S. 325, 330, 5 Sup. Ct. 932, 29 L. Ed. 205; In re Baez, 177 U. S. 378, 
20 Sup. Ct. 673, 44 L. Ed. 813; Williams v. Hagood, 98 U. S. 72, 75, 
25 L. Ed. 51 ; Hunnewell v. Cass County, 22 Wall. 464, 478, 22 L. Ed. 
752; Meyer v. Pritchard, 131 U. S. ccix, Appx., 23 L- Ed. 961; Sing- 
er Mfg. Co. v. Wright, 141 U. S. 696, 700, 12 Sup. Ct. 103, 35 L. Ed. 
906; May v. May, 167 U. S. 310, 323, 17 Sup. Ct. 824, 42 L- Ed. 179; 
Bonner v. Terre Haute I. R. R. Co., 151 Fed. 985, 81 C. C. A. 476. 

The same rule also àpplies to cases in which the questions involved 
became moot questions after final decree in the trial court, and while 
pending on appeal in the appellate tribunal. San Mateo Co. v. Sou. 
Pacific R. R., 116 U. S. 138, 6 Sup. Ct. 317, 29 L. Ed. 589 ; Little v. 
Bowers, 134 U. S. 547, 10. Sup. Ct. 620, 33 L. Ed. 1016; California v. 
San Pablo T. R. R. Co., 149 U. S. 308, 13 Sup. Ct. 876, 37 L- Ed. 747; 
Mills v. Green, 159 U. S. 651, 16 Sup. Ct. 132, 40 L- Ed. 293 ; New 
Orléans Flour Inspectors v. .Glover, 160 U. S. 170, 16 Sup. Ct. 321, 40 
L. Ed. 382 ; Kimball v. Kimball, 174 U. S. 158, 19 Sup. Ct. 639, 45 L. 
Ed. 932; Jones v. Montague, 194 U. S. 147, .24 Sup. Ct. 611, 48 L. Ed. 
913; American Book Co. v. Kansas, 193 U. S. 49, 24 Sup. Ct. 397, 48 
L. Ed. 613 ; In re Lincoln, 202 U. S. 178, 26 Sup. Ct. 602, 50 L. Ed. 
984; Fisher v. Baker, £03 U. S. 174, 27 Sup. Ct. 135, 51 L- Ed. 142; 
Fisher v. Cushman, 103 Fed, 860, 43 C. C. A. 381, 51 L. R. A. 292. 
. In Texas & Pacific R. R. Co. v. Interstate Transportation Co., 155 
U. S. 585, 589, 15 Sup. Ct. 228, 39 L. Ed. 271, it was held, where the 
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exigency existing at the time of the filing of the bill, which was made 
the principal foundation of the bill, has since passed away, an injunc- 
tion will be refused. - 

And where a temporary injunction has been granted, but before 
final hearing the act enjoined has been legalized, or the grounds on 
which it was first granted no longer exist, the injunction will be dis- 
solved. Pennsvlvania v. Wheeling & Belmont Bridge Co., 18 How. 
421, 15 L. Ed. 435 ; Baird v. Shore Line, 6 Blatchf . 461. Fed. Cas. No. 
759; In re Jackson (D. C.) 9 Fed. 493; Fulton v. Greacen, 44 N. J. 
Eq. 443, 15 Atl. 827. ■ 

In Lockwood v. Wickes, 75 Fed. 118, 123, 21 C. C. A. 257, 262, it 
was held, Judge Thayer delivering the opinion of the court, that an 
âppeal in a patent case from an order granting a temporary injunc- 
tion must be dismissed if, pending the appeal, the patent has expired. 
And it has been uniformly held that an action against an officiai for 
a mandatory injunction abates by his résignation of office. United 
States v. Boutwell, 17 Wall. 604, 609, 21 L. Ed. 721 ; Warner Valley 
Stock Co. v. Smith, 165 U. S. 28, 17 Sup. Ct. 225, 41 L. Ed. 621 ; Unit- 
ed States v. Butterworth, 169 U. S. 600, 18 Sup. Ct. 441, 42 L- Ed. 873. 

An examination of thèse cases will show how strictly this rule is 
adhered to in ail cases. Applying it to the first cause for which relief 
is prayed, it clearly must be denied. By the order of the Post Office 
Department made to the postmaster at St. Louis on January 7, 1908, 
and notice whereof was at the time telegraphed by the Post Office De- 
partment to the complainant, the Journal was admitted to the second- 
class mail privilège as of October 5, 1907, and, in the language of the 
order — 

"to hereafter admit to the mails at the rate of postage established by the 
statutes for mail matter of the second class ail copies thereof which conform 
to the requirement of the lavv governing mailable matter of the second class. 
See Act of March 3, 1879." 

It is conceded that ever since then, and at the présent time, the de- 
fendant postmaster is admitting the Journal to the mails at second- 
class rates of postage. How, then, can the court enjoin him from re- 
fusing to do what it is admitted he is not now doing, ref using to admit 
the Journal at second-class rates? It would be a useless decree so far 
as the rights of complainant are affected, and to merely détermine a 
question which, in so far as the parties to this action are concerned, is 
a moot one, and not an actual controversy. As stated in Spelling on 
Injunctions, vol. 2, § 1052 : 

"Even when a temporary injunction has been granted, when the cause for 
which it has been granted has been removed, a court of equity will not con- 
tinue or make it perpétuai, and when the reasons for granting it hâve ceased 
to exist a temporary injunction may be vacated on motion." 

As to the second object for relief of the bill, it is claimed on behalf 
of complainant that the order of the Post Office Department now in 
force limits the number of copies to be admitted at that rate to 100,214, 
which is declared by the order to be — 

"the legitimate list of subscribers prlor to January 1, 1008, and an equal num- 
ber of sample copies, making the total number of copies permitted to be mail- 
eû at the pound rate 200,428 monthly." 
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This, it is tirged, is depriving complainant of a valùable right, not 
beçause it is clairaed that the bona fide circulation of the Journal at 
the présent time is greater than that determined by the Post Office De- 
partment and permitted to be carried at the pound rate, but that at the 
time this bill was filed, and for several months prior thereto, the bona 
fide subscriptions of the Journal were much greater than the number it 
was permitted to mail at the one cent per pound rate, and that nei- 
thêr the Postmaster General nor any of his subordinates in the dé- 
partaient hâve a right to limit the number of copies a publisher of a 
publication accorded the second-class rate privilège can send through 
the mails when the privilège of the second-class rate is once accorded, 
and cannot be annulled until after a hearing given to the publisher. 

It is unnecessary to cite authorities to the proposition that a suitor 
in equity cannot, at a final hearing, claim any greater right than is 
asked in the bill. Nor is there room for any doubt on the proposition 
that a party is bound by the allégations in his bill. Hayward v. Na- 
tional Bank, 96 U. S. 611, 24 L. Ed. 855. It is true that under the 
prayer for gênerai relief the court may frequently grant a relief not 
specifically prayed for, but in order to do so the decree must not give 
relief outsidë of the case made by the bill, but only such as is agree- 
able to the allégations therein stated. This is ail that is decided in Ty- 
ler v. Savage, 143 U. S. 70, 12 Sup. Ct. 340, 36 L. Ed. 82, and Lock- 
hart v. Eeeds,, 195 U. S. 427, 25 Sup. Ct. 76, 49 L. Ed. 263, relied on 
by learned counsel for the complainant. In the last-cited case the 
court expressly held that the averments in the bill were sufficient to 
justify the relief complainant insisted on. The court said: 

"We agrée that the relief granted under the prayer for gênerai relief must 
be agreeable to the case made by the bill, and that, in substance, is what is 
held by the above cases. The case made by the bill consists of the material 
facts therein stated ; and where ail the facts are stated, it is no reason for 
denying relief under a gênerai prayer because it may differ from the theory 
of the law upon which the spécial prayer for relief is based, where both pray- 
ers are based Upon the same facts, clearly set forth in the bill." 195 U. S. 437, 
25 Sup. Ct. 79 (49 L. Ed. 263). 

It is equally well settled that courts will not listen to an objection by 
a party whose rights are not affected by the particular case on trial, 
and who has, therefore, no interest in question. This applies even to 
statutes. Supervisors v. Stanley, 105 U. S. 305, 311, 26 L. Ed. 1044; 
In re Garnett, 141 U. S. 1, 12, 11 Sup. Ct. 840, 35 L. Ed. 631 ; Clark 
v. Kansas City, 176 U. S. 114, 118, 20 Sup. Ct. 284, 44 L. Ed. 392; 
Patterson v. Bark Eudora, 190 U. S. 169, 176, 23 Sup. Ct. 821, 47 
L. Ed. 1002 ; Missouri v. Dockery, 191 U. S. 170, 24 Sup. Ct. 53, 48 
L. Ed. 133. 

Even a decree, when broader than the case as stated in the bill, will 
be treated as granting only the relief asked for in the bill, and nothing 
more. Conway v. Taylor, 1 Black, 603, 632, 17 L. Ed. 191 ; Sailors' 
Union v. Hammond Lumber Co., 156 Fed. 450, 85 C. C. A. 16. In 
New York, N. H. & H. R. R. Co. v. Interstate Commerce Commission, 
200 U. S. 361, 404, 26 Sup. Ct. 272, 50 E- Ed. 515, it was held that, 
while a carrier ad judged to hâve violated the act to regulate commerce 
in a spécifie particular may be restrained from f urther violations of 
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that act, it cannot be enjoined in gênerai terms from violating the act 
in future in any other particular. 

To détermine the number of subscribers the Journal had at the time 
and prior to the institution of this suit, would clearly be deciding a 
moot question in so far as the parties to this case are now concerned. 
A référence to the bill shows that nowhere is the power of the Post- 
master General to limit the number of copies to be sent through the 
mails at the second-class pound rate to actual subscribers, and an equal 
number of sample copies, questioned. On the contrary, the entire bill 
is framed on the theory that that power exists, and the object of that 
part of the bill is to review the findings of the department as to the 
number of bona fide subscribers, which it is claimed is erroneous and 
too small. Ail the évidence of complainant is direeted to that issue. 
The bill charges : 

"Your orator further avers that he bas, and for many months last past has 
had, a legitimate list of subscribers to the Woman's Farm Journal exceeding 
in number 320,000, and that the attempt of said défendant to prevent or for- 
bid the circulation by mail from the St. Louis, Mo., post office of copies of said 
Journal within the limit of 640,000 monthly, is in violation of the rights of 
your orator and the postal laws of the United States." 

Assuming that the contention of complainant that the Postmaster 
General has no power to limit the number of copies to be sent through 
the mails at the second-class pound rate is correct, what kind of a de- 
cree could the court render which would in any wise give any of the 
relief within the allégations of the bill, and within the jurisdiction of 
this court sitting as a court of equity ? It cannot require the défendant, 
as postmaster, to accept a larger number of copies than he does at the 
présent time, for the bill has not been amended to ask for such relief, 
but is limited to the time the bill was filed ; nor is there any proof that 
at the présent time the limitation is unjust or prevents complainant 
from sending the Journal to ail bona fide subscribers and an addition- 
al 100 per cent, of sample copies at that rate. For the court to ascer- 
tain and adjudge by its decree the amount of the subscribers list of 
the Journal "as of March 1, 1907, and for prior months since 1905," 
could serve no useful purpose at the présent time. If it is soright to 
recover the moneys alleged to hâve been unlawfully collected by the 
défendant as postmaster for the alleged excess copies, a court of equi- 
ty is clearly without jurisdiction, and the remedy must be at law. Even 
in case of fraud or mistake, a court of the United States will not sus- 
tain a bill in equity to obtain only a decree for payment of money by 
way of damages, when the sum due can be recovered at law in an 
action sounding of tort or for money had and received. Buzard v. 
Houston, 119 U. S. 347, 352, 7 Sup. Ct. 249, 30 L,. Ed. 451 ; Kramer v. 
Cohn, 119 U. S. 355, 7 Sup. Ct. 277, 30 L- Ed. 439 ; Litchfield v. Bal- 
lou, 114 U. S. 190. 5 Sup. Ct. 820, 29 L,. Ed. 132 ; Ambler v. Choteau, 
107 U. S. 586, 1 Sup. Ct. 556, 27 L. Ed. 322 ; Parkersburg v. Brown, 
106 U. S. 487, 500, 1 Sup. Ct. 442, 27 L. Ed. 238. 

Nor does the gênerai rule that a court of equity, having once obtain- 
ed jurisdiction, will retain it for ail purposes, apply. That rule only 
applies when that part of the cause which gave the court of equity ju- 
risdiction is sustained, and not when it fails. In such case the rule is 
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tjiat Wherea cause ;ofi action, cognizablé ât làw is entertained ïn; equity 
on the ground of some équitable relief sought by the bill which it cré- 
âtes, but which "cannotf for defect of proôf or other reason, be granted, 
the court is withôut jurisdiction to prôceed further, and should dismiss 
the bill without préjudice.' Russell v. Clark, 7 Cranch, 69, 3 L. Ed. 
271; Mitchell v. Dowèll, 105 U. S. 430, 26 L. Ed. 1142; Kramer v. 
Cohn, supra; Kesslerv. Ensley Co. (C. C.) 123 Fed. 546, 567; Dakin 
v. Railway Co. (C. C.) 5 Fed. 665; Cumberland B. & L. Ass'n v. 
Sparks (C. C.) 106; Fed. 101. To recover such illégal exactions, the 
common-law courts ■■ .afford a complète and. adéquate . remedy, and 
whenever that is thé case the plaintif! must proceed at'l'aw (section 
723, Rev. St. [U. S. Comp. St. 1901, p. 583]), and also for the reason 
that the défendant has à constitùtional right tb a trial by jury which 
he could not obtain in equity. Hipp v. Babin, 19: How. 271", 278, 
15 L. ; Ed. 633 ;. Insurance i Co. v, Bailey, 13 Wall. 616, 621, 20 L. 
Ed. 501; Grand Chute v.Winegar, 15 Wall. 373, 375, 21 h. Ed. 174,- 
LewiS' V. Cocks, 23 Walh 466, 470, 23 l>Ed. : 70; Root v ; . Railwav 
Co., 105 U. S. 189, 212 1 , $6 L. Ed. 975; Killian v. Ebbinghaus, 110 
U. S. 568, 573, 4 Sup. Ct'. 232, 28 L. Ed, 246; Whitehead v. Shattuck, 
138 U. S. 146, 11 Sup. Ct. .276, 34 L. Ed. 873; Scott v. Neely, 140 
U. S. 106, 110, 11 Sup. Ct. 712, 35 L. Ed. 358. 

The.àbje and leamed argument of counsel for complainant that the 
Postmaster General does not possess the' power of limiting the num- 
bèi" ôf sampïe copies 'tp be sent at the pound rate as second-class mat- 
ter, for tlje reason that Congress has not granted him aùthority tp do 
sOj'cârinot.be determihëd in this causeras there is no sûch issue raised' 
by the plekdings, and theré is' nothing to indicate that at this time com- 
plainant's rights are in any wise injurioûsly affected by the régulation 
of the departméht. That "therë may be a close of the unseemly con- 
troversy raised by said défendant, à'nd by those who hâve conspired 
and confederated with him in that behalf," etc., as stated in the bill of 
cômpiaint, may be comméndable, but in the language of Mr. Justice 
Grierin Cross v. Del Valle, 1 Wall. 1, 16, 17 L. Ed. 515, "the court 
has nô power to decree in thesi, as to the future rights of parties." 

The bill will be dismissed, but in order that plaintiff may not be de- 
priVed of instituting any other proceedings either at law or in equity, 
if so advised, the dismissal will be without préjudice. 



A. B. ANDKEWS CO. et al. v. PUNCTUKE PROOF FOOTWEAR CO. 

(Circuit Court, E. D. Pennsylvania. Mareh 26, 1909.) 

No. 245. 
1. Courts (§ 292*) — Tradb-Names— Unfaib Compétition— Actions— JubisdiC- 

TION. 

Where a trade-uame.had not been registered, as required by Act Cong. 
March 3, 1881, c. 138, 21 Stat. 502 (U. S. Comp. St. 1901, p. 3401), fédéral 
jurisdiction of a suit for ùnfair compétition was not conferred by such 

•For other ca«es see same topic & § number tn Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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act, but existed ouly under the rules governing ordinary suits at law or 

in equity. 

[Ed. Note. — For other cases, see Courts, Dec. Dig. § 292.* 

TJnfair compétition, see notes to Seheuer v. Muller, 20 C. C. A. 165; 

Lare v. Harper & Bros., 80 C. 0. A. 370.] 

2. Courts (§ 292*) — Tbade-Names— Unfaib Compétition— Fedeeax Jubisdic- 

tion. 

Where a bill for unfair compétition in the use of a trade-name did not 
allège that the nanie vvas used or to be used on goods intended to be trans- 
ported to a foreign country or in commerce with Indian tribes, the 
fédéral Circuit Court did not aequire jurisdiction under Act Cong. March 
3, 1881, c. 138, § 7, 21 Stat. 503 (U. S. Comp. St. 1901, p. 3403) providing 
that in case of wrongful use of a trade-mark in such commerce, ail 
courts of the United States shall hâve original and appellate jurisdic- 
tion, without regard to the amount in controversy. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 834; Dec. Dig. 
§ 292.*] 

3. Courts (§ 315*) — Divebse Cittzenship— Paetnebship. 

Where the members of a flrm owning the right to a trade-name in con- 
troversy contracted to transfer the same to a corporation on receipt of 
$4,000, to be paid as a royalty on hosiery at the rate of 2 cents per 
dozen, the members of such flrm, prior to the payment of the purchase 
priée, had an actual interest in a suit by the purchaser for alleged unfair 
compétition in the use of such trade-name. 

[Ed. Note. — For other cases, see Courts, Dec. Dig. § 315.*] 

4. Courts (§ 315*)— Fédéral Courts— Jurisdiction— Diveesity of Citizen- 

ship. 

A flrm, one of the members of which was a citizen and résident of 
Pennsylvania, contracted to sell to plaintiff, a New York corporation, the 
right to use a trade-name, the firm, however, retaining title until payment 
of $4,000 by way of a royalty, which had not been accomplished at the 
time the corporation flled a bill against défendant, a Pennsylvania cor- 
poration, for unfair compétition. Eeld that, since the interest of the 
flrm was real and substantiel, there was no sufflcient diversity of citi- 
zenship, and that the fédéral Circuit Court had no jurisdiction. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. § 861; Dec. Dig. § 
315.*] 

5. Courts (§ 280*) — Fédéral Courts— Jurisdiction— Détermination 1 . 

A fédéral court is not onlj permitted, but is bouiid, to examine an ac- 
tion and refuse relief, unless jurisdictional éléments aflirmatively appear. 

[Ed. Note. — For other cases, see Courts, Cent Dig. § 818; Dec. Dig. § 
280.*] 

In Equity. On motion for preliminary injunction. 

O. Ellery Edwards, Jr., for complainants. 
Sundheim & Fleisher, for respondent. 

J. B. McPHERSON, District Judge. This is an action brought to 
redress unfair compétition in the use of a trade-name — "Puncture 
Proof." As the name has not been registered, Act March 3, 1881, c. 
138, 21 Stat. 502, 1 Supp. Rev. St. 322 (U. S. Comp. St. 1901, p. 
3401), does not apply, and the jurisdiction of the Circuit Court is to 
be tested by the rules that govern in the ordinary suit at law or in 
equity. Moreover, even if the name were registered, the bill does not 
allège that it was used, or to be used, on goods intended to be trans- 
ported to a foreign country or in commerce with the Indian tribeâ, and 

•For other cases see same topic & § number in Dec. & An. Digs, 1907 to date, & Rep'r Indexes 
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therefore the Circuit Court does not acquire jurisdiction under sec- 
tion 7 of the statute. Ryder v. Holt, 128 U. S. 525, 9 Sup. Ct. 145, 
32 h. Ed. 529; Prince's Paint Co. v. Prince Mfg. Co. (C. C.) 53 Fed. 
493. If the biH can be maintained, there must be diversity of citizen- 
ship, and the requisite amount must appear to be involved. 

So far as the amount in controversy is concerned I shall assume 
that the averments of the bill are sufficient ; but, when the élément 
of diverse citizenship is sought for, it seems to be plain that the need- 
fui diversity does not appear. On the contrary, the bill sets forth af- 
firmatively that ône of the complainants is a citizen and résident of 
Pennsylvania, while the défendant is a Pennsylvania corporation. The 
complainants are the A. B; Andrews Company, a New York corpora- 
tion, and the Humpty Dumpty Stocking Company, a partnership creat- 
ed under the laws of Tennessee and averred to be composed of two 
persons, Frank L,. Chipman, a citizen of Pennsylvania, and a résident 
of Easton, in the county of Northampton, and Frank Weiss, a citizen 
and résident of Tennessee. Apparently to avoid the conséquences of 
this averment, the bill goes on to déclare in paragraph 3 that more 
than a year ago, and before the présent controversy arose, by a cer- 
tain contract in writing — 

"the A. B. Andrews Company, one of the complainants herein, assumed the 
entire right and interest, but not title, to ail the trade-marks of the Huinpty 
Dumpty Company and the good will of the business, the title to said marks 
to remain in the Humpty Dumpty Stocking Company until certain royalties 
provided for in the contract equaled $4,000, at which tune, the titles of ail 
trade-marks are to vest in the said A. B, Andrews Company." 

It is evidently supposed that because of this contract the Humpty 
Dumpty Stocking Company is a merely nominal party, and that the 
citizenship 'of the partners may therefore be disregarded. Wilson v. 
Oswego Tbwnship, 151 U. S; 64, 14 Sup. Ct. 259, 38 E. Ed. 70; Stew- 
art v. B'. & Ô. R. R. Co., 168 U. S. 449, 18 Sup. Ct. 105, 42 L. Ed. 
537. I am unable to assent to this view. The contract between the 
A. B. Andrews Company and the Humpty Dumpty Stocking Company 
concerning the trade-name in question is appended to the bill, and pro- 
vides, inter alia, as follows: 

"Whereas, the Humpty Dumpty Stocking Company has been and now is 
engaged in the business of selling hosiery under the brand known to the 
trade as 'Humpty Dumpty' hosiery, which includes other names, such as 
* * * 'Puncture Proof.' .* * * For the purposes of this contract ail 
of the said trade-names are referred to under the one name of 'Humpty 
Dumpty.' 

"And whereas, the said Frank A. Weiss and Frank L. Chipman are de- 
sirous of preserving the trade-marks, trade-names, and good will of their busi- 
ness for the A. B. Andrews Company, a corporation created by and existing 
under the;laws of the state of New York: Now, therefore, * * * it is 
mutually agreed; 

"First That the parties of the flrst part assign the good will of the Humpty 
Dumpty Stocking Company to the party of the second part. 

"Second. That when the Sum of $4,000 has been paid to the parties of the 
flrst part by the party of the second part, as provided for under this agree- 
ment, they will transfer ail their right, title, and interest in and to the reg- 
istered trade-mark 'Humpty Dumpty' and to the rights in and to the trade- 
names as specifled above, heretofore used by them, whether registered as 
trade-marks or not. 
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"Third. Ail plates, copyrights, post cards, booklets, and literature used In 
connection with or descriptive of hosiery sold by the Humpty Dumpty Stock- 
ing Company are to become the property of the party of the second part, at 
the same time that the registered trade-mark is transferred to the party of 
the second paît. A schedule of the property referred to in tins paragraph is 
hereto appended, and the party of the second part is to be entitled to use 
the said property vvithout actual expenses to thein until such time as title 
to it actually liasses, and they shall also hâve the exclusive use of the name 
and trade-mark . of 'Humpty Dumpty' and other trade-names heretofore used 
by the parties of the flrst part until such time as they actually corne into the 
possession of the party of the second part hereunder. 

"Fourth. On every dozen pair of hose sold by the party of the second part 
under the name of 'Humpty Dumpty' they shall pay Frank A. Weiss, for the 
parties of the flrst part, the sum of 2 cents, and when in this way the sum 
of $4,000 has been paid the title to the property described in paragraph third 
hereof and to the registered trade-mark and unregistered trade-marks men- 
tioned in paragraph third hereof shall pass to the party of the second part." 

It was conceded at the argument that the $4,000 thus referred to 
has not been paid, and it seems to me therefore to be clear that both 
the légal title to the trade-naine, "Puncture Proof," and the bénéficiai 
interest to an unspecified extent, still remain in the partners, Chip- 
man and Weiss, and that for this reason they are real and substan- 
tial, and not merely nominal, parties to the bill. As they hâve not been 
paid in full, they hâve an obvious interest in the extent of the sales 
to be made by the A. B. Andrews Company ; for upon thèse sales dé- 
pends the amount of royalty to be paid under the contract, and there- 
fore whatever hurts the trade of the A. B. Andrews Company does 
damage also to the interest of those who are still the owners to some 
extent of the right to the trade-name. The objection to the jurisdic- 
tion appears to be insurmountable. The interest of Chipman is real 
and substantial, and as he is a citizen and résident of Pennsylvania, 
and as, therefore, ail of the complainants are not diverse in citizenship 
from the défendant, it follows that the Circuit Court has no jurisdic- 
tion of the présent dispute. As was said by Chief Justice Marshall 
in Strawbridge v. Curtiss, 3 Cranch, 367, 2 L. Ed. 435 : 

"Where the interest is joint, each of the persons çoncerned in that in- 
terest must be compétent to sue, or liable to be sued, in the courts of the 
United States." 

See, also, New Orléans v. Winter, 1 Wheat. 92, 4 L. Ed. 44; Coal 
Co. v. Blatchford, 11 Wall. 172, 20 L. Ed. 179 ; Case of Sewing Ma- 
chine Cos., 18 Wall. 553, 21 L. Ed. 914; Smith v. Lyon, 133 U. S. 
315, 10 Sup. Ct. 303, 33 h. Ed. 635 ; Merchants', etc., Co. v. Insurance 
Co., 151 U. S. 384, 14 Sup. Ct. 367, 38 L. Ed. 195 ; Hooe v. Jamie- 
son, 166 U. S. 395, 17 Sup. Ct. 596, 41 E. Ed. 1049. 

I need scarcely add that a fédéral court is not only permitted, but 
is bound, to scrutinize an action that is submitted for its décision, in 
order to see that the necessary éléments of jurisdiction exist, and is re- 
quired to refuse its aid to the plaintiff unless its right to judge the 
controversy affirmatively and completely appears. Mansfield, etc., 
Ry. v. Swan, 111 U. S. '382, 4 Sup. Ct. 510, 28 L. Ed. 462; Metcalf 
v. Watertown, 128 U. S. 589, 9 Sup. Ct. 173, 32 L. Ed. 543; Morris v. 
Gilmer, 129 U. S. 315, 9 Sup. Ct. 289, 32 L. Ed. 690; Colorado, etc., 
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Co. v. Turck, 150 U. S. 143, 14 Sup. Ct. 35, 37 L. Ed. 1030; Great 
Southern, etc., Co. v. Jones, 177 U. S. 449, 20 Sup. Ct. 690, 44 L. 
Ed. 842. 

The motion for a preliminary injunction is refused. 



HEIN v. WESTINGHOUSE AIR BRAKE CO. 

(Circuit Court, N. D. Illinois, E. D. February 23, 1909.) 

No. 28,067. 

1. COURTS (§ 341*)— FEDERAL COURTS— CONFORMITY TO STATE PRACTICE— DEGREE 

OF CONFOBMITÏ. 

The conformity statute (Rev. St. | 914 [U. S. Comp. St. 1901, p. 684]) re- 
quires the fédéral courts to conform generally, and as near as may be, to 
the practice, pleading, f orms, and proceedings of the state courts ; but they 
may, by standing rule, change subordina,te provisions which they deeni un- 
suited to their procédure, and may in their discrétion reject collatéral or 
subordinate provisions of the state practice, pleadings, or forms, which 
tend to obstruct the administration of Justice in any particular case pre- 
senting unusual features, without making any standing rule. 

[Ed. Note.— For other cases, see Courts, Dec. Dig. § 341.*] 

2. Courts (§ 347*)— Fédéral Courts— Conformity to State Practice— Plead- 

ing. . 

Pleadings in a fédéral court in an action at law, which are not in the 
form of those required by the state practice, but which are substantially 
a compliance with it, are good. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. § 921; Dec. Dig. § 
347.* 

Conformity of practice in common-law actions to that of state court, see 
notes to O'Connell v. Reed, 5 C. C. A. 594 ; Nederland Life Ins. Co. v. Hall, 
27 C. C. A. 392.] 

At Law. On demurrers to replications. 
See, also, 164 Eed. 79. 

David S. Wegg, for plaintiff. 

Buell & Abbey, J. Snowden Bell, and Thomas W. Bakewell, for de- 
fendant. 

SANBORN, District Judge. Déclaration in covenant, filed Decem- 
ber 21, 1905, upon a sealed contract, and breaches assigned. The con- 
tract is attacheras an exhibit, and purports to hâve been made Novem- 
ber 24, 1902, between plaintiff, of the first part, and George Westing- 
house and the, défendant company, of the second part. It recites that 
George Westinghouse is the owner of certain patents on friction draft 
and buffing apparatus, and that the défendant corporation is the sole 
licensee of thèse patents. It is further recited that Hein has made cer- 
tain like inventions and applied for patents thereon,; and it is desired 
by the second parties to acquire the exclusive right to the Hein inven- 
tions, and patents to be issued therefor. Therefore the parties agrée 
as follows: 

Agreements .by Hein: Grant to Westinghouse, and through him 
to the company, of such exclusive rights. Shpuld Hein acquire any 

*For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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inventions relative to friction draït and buffing appàratus, he will at 
once disclose them to Westinghouse, and on demand. exécute .to him 
the necessary agreements: to bring them within the contract. 

Agreements by second parties : To pay 25 cents royalty or license 
fee upon each friction draft and buffing appàratus they shall manu- 
facture and sell during the term of the agreement, of whatever con- 
struction, and render to Hein quarterly accounts on the lst of Jan- 
uary, April, July, and October of each year, or within 30 days there- 
after, statements showing the number of said articles so made and sold, 
with payment for the amounts shown to be due him. Westinghouse 
shall develop the inventions to bolster springs, in which case Hein 
shall convey to him the légal title to the patents obtained, with a pro- 
vision for reconveyance upon the termination of this agreement, and 
if he does not do so Hein may utilize the inventions for bolster springs. 
Second parties shall défend infringement suits, and in case of infringe- 
ment by others, they may join the owners of the légal title in any in- 
fringement suit, at the expense of second parties. If a patent suit is 
begun against second parties for infringement by the sale or use of 
said devices, and an injunction is granted and sustained on appeal, this 
contract may be declared void at the option of said Westinghouse. 
The contract is to continue 17 years from January 1, 1903. 

The déclaration allèges that défendant complied with the contract 
from January 1, 1903, to July 1, 1905,. and in July, August, and Sep- 
tember, 1905, sold 40,000 of the appàratus made by it, and on October 
31, 1905, owed plaintif! $10,000 thereon, which it failed and refused 
to pay, whereby the covenant was broken. Shortly after suit was. 
brought the second parties brought a suit in equity in this court against 
Hein for the rescissiqn and cancellation of the contract, on the ground 
that Heiri was not the real inventor of the appàratus referred to, which 
was dismissed by the court because prematurely brought, and the dis- 
missal affirmed on appeal. Westinghouse v. Hein, 159 Fed. 93(5, 87 
C. C. A. 142. Thè history of the course of Hein's applications through 
the Patent .Office is fully stated in the opinion of the Circuit Court of 
Appeals. 

Upon the bringing of the equity suit this action was by agreement 
held in abeyance until the other was finally decided, when the défend- 
ant filed 22 pleas to the déclaration. Thereupon the plaintiff, desiring 
to raise numerous défenses to the pleas, conceived that, in view of the 
intricacy of the facts and their variety and voluminous character, it 
would conduce to brevity and simplicity, and avoid undue and vexa- 
tious prolixity,, if he might be permitted to plead the facts relied on by 
the plaintiff to meet the défenses set up in the pleas once for ail, with- 
out being required to repeat them in each replication. After hearing 
the motion an order was made allowing plaintiff to reply to two or 
more pleas by one replication, file two or more replications to the same 
plea, reply several matters to one or more pleas, reply generally by the 
traverse de injuria, include therein two or more pleas, and to make a 
single statement of facts without the necessity of repeating it in any 
replication; but the défendant should not be prejudiced by such change 
of form, nor its rights affected, and it might demur, plead, or other- 
wise object in any manner, except to raise formai objections justified 
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by the order, to the same exteht as if such order had not been made. 
Hein v. Westinghouse Air Brake Co. (0. C.) 164 Fed. 79. 

From the opinion in the Court of Appeals in the equity case, and the 
gênerai replication or statement of facts filed under the order, it ap- 
pears that Hein applied for patents on hîs inventions, sold them to 
Westinghouse by the contract sued on, was met in the Patent Office by 
an interférence with. Shepard, which was decided in Shepard's favor, 
a patent issued to Shepard and bought in by Hein, and finaliy a patent 
issued to Hein. Assuming this to présent the real state of facts, the 
défendant, in order to make any défense, must show that it did not 
make the contract, or that for some reason it is no longer bound by it. 
This it has done by pleading non est f actum ; that Hein did not invent 
or own the inventions ; that he made a covenant of warranty of quiet 
enjoyment and broke it; that he covenanted to prosecute his applica- 
tions with efïect, and obtaih patents, but did not do so; that he cove- 
nanted to do this within a reasonable time, but f ailed so to do ; that 
he made a covenant of title to make the grant, and broke it, and cove- 
nanted that the inventions had practicâl utility, but they did not. 

Assuming that the gênerai replication states facts, and that it is cor- 
rect in form to meet the pleas, it will be seen that the latter hâve no ap- 
parent merit. Westinghouse bought certain inventions, agreeing to 
pay a certain sum for them every three months. Thèse payments were 
continued until October, 1905, but stopped on the. ground that the in- 
terférence proceedirig had been decided agàinst Hein. But the Court 
of Appeals held that Hein was not bound by that décision, but might 
still prosecute his applications. He did so, obtained patents, purchas- 
ed Shepard's patent, and thus obtained everything he agreed with 
Westinghouse td sell. The défendant has thus obtained ail it contract- 
ed for, ail it was paying for up to October, 1905, and its pleas of want 
of title in Hein, warranty of quiet enjoyment and title, and want of 
utility,, as well as the plea of non est f actùm, are fully met. 

Plaintiff filed a replication çontaining the gênerai statement of facts 
authorized by the order, concluding with a vérification, and a number 
of spécial replications designed to meet the several pleas. Défendant 
has demurred specially to ail the replications, on precisely the same 
grounds as if the order authorizing such gênerai replication had not 
been made;, and its attorney has without objection reargued the ques- 
tion, decided on» the motion, as to the power of the court to make the 
order. He insists that the conformity act has been construed to be 
mandatory in çompelling the fédéral courts to adopt in their entirety 
ail local rules for reaching an issue in the pleadings, unléss they pro- 
vide otherwise by standing rule. They must adopt ail such rules, 
whether principal or subordinate. Not only must the common-law Sys- 
tem in its gênerai scope be adopted in Illinois, but every one of its 
subordinate rules must also be f ollowed, and the fédéral courts are 
powerless to change or relieve against a single one of them, unless they 
make a gênerai standing rule relating to one or more of such subordi- 
nate provisions. In the absence of such a rule they cannot, it is argued, 
in any particular case, no matter how great the necessity for that case, 
and no matter how little the necessity for a gênerai standing rule, re- 
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lieve against the burden of any technical, formai provision, which will 
make prolixity, confusion, and needless expense in the particular case, 
but which, in the great majority of cases, should not be in any way 
changed. 

Under the statute and décisions the following rules may be stated: 
The conformity act (Rev. St. § 914 [U. S. Comp. St. 1901, p. 684]) pro- 
vides that in cases at law the practice, pleadings, and forms shall con- 
form, as near as may.be, to the practice, pleadings, and forms in like 
causes in the state courts. (1) The practice must conform, except as 
to matters covered by Congressional législation, matters of jurisdic- 
tion, substituted service of process, charging juries, other matters re- 
lating to the personal administration of the judge, joinder of légal and 
équitable remédies, actions in rem, etc. (2) The fédéral courts may, 
by standing rule, change subordinate provisions which they deem un- 
suited to their procédure. (3) In their discrétion they may reject col- 
latéral or subordinate provisions of the state practice, pleadings, or 
forms, which tend to obstruct the administration of justice. This they 
may do in a particular case, presenting unusual features, without mak- 
ing any standing rùle. They cannot reject the local System as a whole, 
of in any substantial part ; but they may dispense with matters of tech- 
nical form, not affecting substantial rights or operating to the préj- 
udice of a party. They cannot change the local System designed to 
produce an issue of law or fact (Railroad v. Horst, 93 U. S. 291, 23 
L,. Ed. 898) ; but they are not bound to slavishly follow subordinate 
technical requirements of form, when justice will be subserved by de- 
parting f rom them. 

The order of September 25, 1908, falls within the third class. It 
afrects no substantial right, and no one is prejudiced by it, It relates 
to form only. Under that order a gênerai replication to ail the spé- 
cial pleas, denominated a "replication," concluding with a vérifica- 
tion, and signed by the plaintiff's attorney, has been filed, for the pur- 
pose of stating once for ail the facts on which the plaintifï relies, and 
which, by référence, is incorporated as a whole into 17 separate spécial 
replications, setting up estoppel, ratification, splitting causes of action, 
res judicata, etc. This gênerai statement or replication is not in tech- 
nical form. It does not use the approved verbiage of the preamble or 
conclusion always found in a common-law replication; but it is sub- 
stantially a replication of ail the facts claimed by plaintifï to be mate- 
rial to answer the pleas. It is true that it does contain some légal con- 
clusions, and some argument; but it is not difficult to separate thèse 
f rom the facts pleaded. In substance and effect it is a sufficient replica- 
tion, though not so in form. 

The chief objection raised by defendant's attorney is that the form 
of pleading allowed by the order casts upon him the onerous burden 
of picking out from the long statement of facts contained in the gên- 
erai replication the issuable facts, and then pleading a multitude of re- 
joinders, each of which, as he thinks, must be single, and not double. 
The trouble is that the case has a history, long and intricate, in its 
journey through the Patent Office, the chancery side, and the law side, 
and it was for that reason that the order was made, to prevent unneces- 
168 P.— 49 



770." „>' 168 FEDERAI, KBPOETB)»..,' i 

à&tf iepètitioniand complication/ ; Defendarit's aftorney may traverse, 
or coniféss an.d avôid, and hemay plead double, if he desires to do so. 
The salientifacts are ; notidififcult or complex. * Hein is alleged to hâve 
covenanted to license Westinghouse in the use of certain inventions, 
and that/the. latter covenanted to'pay à certain surn therefor. This 
allégation has been traversed by the plea of non est factum, and issue 
joined by the similiter. Assuming that thèse, covenants w ère made, the 
main questions 1 are whether Hein discovered the inventions sold and 
thus had title to them, whether he ©btàined patents for them, whether 
he fortified his title by acquiring the interfering invention, so that 
Westinghouse actually got ail he bargained for, and whether Hein ob- 
tàined thé patents within a reàsonable time. It will be easy enough to 
develop issues on thèse questions, or others déemed material, by re- 
joinders: denying or avoidirig the spécial replieations, and such alléga- 
tions of ; fact, not of law or argument, as support them. 

Pleadtngs not in the form of those- required by the state practice, 
buiwhiçh' are substantially a compliance with it, are good. Lewis v. 
Gould,:13 Blatchf.216, Fed. Cas, No. 8,324. In Erskine v. Hohnbach, 
14 WalJ, 613, 30 L. Ed. 745,. common-law forms Were used in a code 
state, and the Suprême Court applied common-law tests of sufficiency,, 
paying rio attention to the requirements of the local practice. 

A mémorandum is filed herewith, direçting the entry of an order sus- 
taining some of the demurrerg and overruling the rest. 



, ■. BALTIMORE & O. R. CO. v. BERKELEY SPRIXGS & P. R. CO. 
:i (Circuit Court, N. D. West Virginia. April 1, 1909.) 

1. Mortgages (| 27*)— Equitable , Mortgages— Agkeement to Mortgage. 

An agréêment in writing to give a mortgage or a mortgage defectively 
; executed, or an imperfect attempt to create a mortgage, or to appropriate 
spécifie property to the discharge of a particular debt, will create an équi- 
table mortgage, or a spécifie lien on the property intended to be mortgaged. 
[Ed. Note.— For other cases, see Mortgages, Cent. Dig. §§ 43, 44; Dec. 
; Dig. §27.» 

: Equitable mottgages — agreement to giVë a mortgage, see note to Bridge- 
port Electric & Iee Co. v. Meader, 18 C. C, A. 458.] 

2. Railkoads (§ 110*) — Construction Contràct— Mobtgages— Agreement to 

Exécute— Performance— Lâches. j 

Where an original recorded agreement for the construction of a railroad 
provided for an issue of bonds to cover the construction expenditure made 
by complainant in excess of $30,000, the bonds to mature after 20 years 
from Jantiary 1, 1888, and plaintiff brought suit to conipel the issuance of 
the bonds and the exécution of the mortgage several montes before sucb " 
20-year pernod expired, plaint! tî was not chargeable with lâches. 

[Ed. Note.— For other cases, see Railroads, Cent Dig. § 341 ; Dec. Dig. § 
110*] . 

;î''' ''.'■.". 

3. Account Stated (§ 6*)— Requisites— Définition. :, 

It is not necessary that ah acknowledgment of the correetness of an ac- 
count, in order to constitUte an account stated, should be either in writing 
or made in express words, silice an ','account stated" is an account render- 
ed by one to another showing a balance due and an acknowledgment of 

•For other cases see eame toplc & § numbee In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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such indebtedness by the debtor either expressly or by failure to deny the 
account within a reasonable time. 

[Ed. Note.— For other cases, see Account Stated, Cent. Dig. §§ 30-32; 
Dec. Dig. § 6.* 

For other définitions, see Words and Phrases, vol. 1, pp. 93-98; vol. 8, 
P. 7561.] 

4. Account Stated (§ 6*)— Evidence. " 

Complainant, having completed a railroad for défendant, submitted its 
construction account to defendant's stockholders at a regular meeting, 
where It was referred to its board of dlrectors, who returned it for a more 
itemized statement. Thls statement was subsequently furnished, after 
which défendant included the balance as shown thereon in several sworn 
reports of the cost of its road to the Interstate Commerce Commission, 
and at a stockholders' meeting held some years after the account was ren- 
dered, directed that a county which was a large holder of defendant's stock 
should be permitted to examine plaintiff's account rendered, If it desired. 
Notning more was done for 10 years, nor until plaintiff's original papers, 
vouchers, and books were destioyed by fire, after which défendant took cer- 
tain steps to discrédit the account. Held, that the account as rendered 
was an account stated. 

[Ed. Note.— For other cases, see Account Stated, Cent. Dig. §§ 30-32; Dec. 
Dig. § 6.*] 

5. Raileoads (§ 165*)— Mobtgages— Atjthobization— Vote of Stockholdebs— 

Statutes. 

Code W. Va. 1899, c. 54, § 50, par. 11 (Code 1906, § 2343), requiring the 
assent of two-thlrds of the stockholders of a railroad before a mortgage 
can be executed by it, applies only to mortgages given to complète, improve, 
or operate a road already in existence, and not to a contract to build a 
road origlnally, providing terms of payment by bond and mortgage. 

[Ed. Note. — For other cases, see Railroads, Cent. Dig. § 513 ; Dec. Dig. 
§ 165.*] 

6. Railroads (I 165*)— Constbtjction— Mobtgage Bonds— Stockholders— Es- 

toppel. 

Where stockholders of a railroad company permitted a contract for the 
construction of the road, requiring the issuance of a bond and mortgage foi- 
construction expense to be made and performed by plaintiff, and there- 
after received the benefits derived therefrom for nearly 20 years, tliey 
were estopped to assert that the mortgage provision was invalid because 
the assent of two-thirds of the stock required by Code W. Va. 1899, c. 54, 
§ 50, par. 11 (Code 1906, § 2343), had not beén given. 

[Ed. Note. — For other cases, see Railroads, Cent. Dig. § 513 ; Dec. Dig. g 
165.*] 

In Equity. 

Faulkner, Walker & Woods and H. R. Preston, for plaintiff. 
J. Hammond Siler and Alex. R. Hagner, for défendant. 

DAYTON, District Judge. On November 4, 1887, the plaintiff and 
défendant companies entered into an agreement which was duly ex- 
ecuted and recorded in the clerk's office of the county court of Morgan 
county, W. Va., whereby the plaintiff company agreed to construct 
the railroad of the défendant company from Hancock station, on the 
Baltimore & Ohio, to Berkeley Springs. The défendant company was 
to place in the hands of the plaintiff company $30,000 on or before 
the lst day of January next following for the purpose of such con- 
struction, and the plaintiff company was to furnish the additional 
money for such construction, which was to be completed on or before 

^For other cases see same topic & § ndmber in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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the Ist day of July next following. For ail sums over and above the 
$30,000 so furnished by the plaintifï company, the défendant Com- 
pany agreed to exécute its bonds in the sum of $1,000 each, bearing 
interest at the rate .of 6 per cent, per annum, payable semiannually, 
and to mature 20 years after January i,' 1888. The bonds were to be 
secured by the défendant company by a first mortgage upon its rail- 
road. It was further agreed that, after the completion of the con- 
struction, the plaintifï should operate, for the défendant company, the 
line of railroad, furnishing the requisite eqûipment, and making an- 
nual statements of the cost of such opération, allowing reasonable com- 
pensation for the use of eqûipment, and that any deficiency should 
constitutë a debt âgainst the défendant company. It was further 
agreed that a formai contract of opération, to run 10 years from com- 
pletion of the railroad, should be executed by the parties after the 
$30,000 had been paid over by the défendant to the plaintifï company. 
By a supplemental agreement under date of December 24, 1887, duîy 
executed and recorded, the time of payment of the $30,000 was ex- 
tended so that $10,000 thereof was to be paid on or before March 
1, 1888, and the remainder within 30 days thereafter. 

On March 27, 1907, the plaintifï company filed its bill herein, set- 
ting forth the contract and supplemental contract, a-.id alleging: That 
in pursuance thereof it did construct the railroad from Hancock sta- 
tion to Berkeley Springs in ail respects as required, and kept proper 
and accurate, accounts of the money expended in the construction, and, 
when the same was completed, rendered a stated account to the de- 
fendant for the sums expended by it over and above the $30,000, which 
sums aggregated $56,911.85; that the défendant accepted the account 
as accurate, has never denied the correctness thereof, but, at various 
times and in varions wàys, has admitted that the said sum of $56,911- 
85 was due by itto 'thé plaintifï company on account of such construc- 
tion work, It is then alleged that no part of said sum or its interest 
has ever been paid, and that the plaintifï company is entitled to hâve 
it secured by* the issue of bonds and the exécution of the first mort- 
gage provided for by the agreement, and that the défendant company 
has received ofïers and contemplâtes a sale of its road. The prayer 
of the bill is that the contract may be specifically enforced, that the 
bonds and mortgage be required to be executed, and, until this be 
done, . that the défendant company be enjoined and restrained from 
in any manner disposing of or incumbering the railroad. Upon pré- 
sentation of this bill, the temporary injunction prayed for was award- 
ed, and subsèquently, on the 15th day of October, 1907, a demurrer 
to the bill and a motion to dissolve the injunction were both over- 
ruled. 

The défense set up by the défendant company in its answer is based 
upon a déniai: (a) That it ever agreed to pay back any sum of money 
in excess of the $30,000 to the plaintifï company, but admitting that 
it did agrée to issue its bonds and mortgage to secure such sum ; (b) 
that the supplemental contract was ever recorded; (c) that the plain- 
tifï ever rendered complète and accurate accounts of the cost of con- 
struction or of the expenditure of the $30,000, that the plaintifï ever 
spent any such sum as $56,911.85 demanded by it, that respondent 
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company ever accepted said sum as being the accurate and correct 
amount expended by plaintiff in construction, or ever admitted said 
sum to be due from it, or ever carried said sum upon its books as 
an indebtedness from it to the plaintiff, or ever made any reports re- 
quired by law in which such indebtedness was recognized by it; (d) 
that complainant performed the agreement, is entitled to spécifie per- 
formance, or that the défendant was ever called upon to exécute the 
bonds and mortgage; (e) that it has any offers or contemplâtes any 
sale of its railroad; and (f) charges that plaintiff company has been 
guilty of lâches in demanding its alleged right to spécifie performance, 
by reason of which it should be held barred of any such right. 

The well-known maxim that equity looks on that as done which 
ought to be done has long since established the principle that: 

"An agreement in writing to give a mortgage, or a mortgage defectively exe- 
cuted, or au imperfect attenipt to create a mortgage, or to appropriate spécifie 
property to the discharge of a particular debt, will create a mortgage in 
equity, or a spécifie lien on the property intended to be inortgaged." Daggett v. 
Rankin, 31 Cal. 321, 326 ; Fetter on Equity, 26. 

The only limitation upon this principle is defined in section 2 of 
chapter 74 of the Code of this state (Code 1906, '§ 3100) as inter- 
preted in Feely v. Bryan, 55 W. Va. 586, 47 S. E. 307, that such 
agreement must be at the time recorded so as not to injure pur- 
chasers or creditors without notice. The original agreement, it is 
admitted, was recorded. It provided for an issue of bonds that should 
only mature after a lapse of 20 years from January 1, 1888. The 
équitable lien created by it did not expire therefore until 1908, sev- 
eral months after this suit was brought, and there can therefore no 
question of bar by lâches as against the plaintiff arise in this case. 
If the défendant company is indebted to the plaintiff company for 
money expended in the construction of its six miles of road over 
and above the $30,000 furnished by the défendant for this purpose, 
then the right of the plaintiff to recover for such sums so expended by 
it is inévitable, and such indebtedness, if any exists, being now con- 
ceded to be due under the terms of the agreement, the character of 
such recovery will be a decree for such sum and its interest, to be 
enforced by a sale of the défendant company's railroad, under the 
équitable lien existing by virtue of the contract to secure it. 

The only question therefore is purely one of fact whether or not 
the demand of the plaintiff company for $56,911.85, with its accum- 
ulated interest, is just and true, and, if not, what sum, if any, is due 
it on account of such construction work? Without consuming time 
in a needless discussion of the évidence, it is sufficient to say that 
thèse facts are clear and to a considérable extent are established by 
the minute records of the stockholders' and directors' meetings of 
the défendant itself. After completion of the construction of this 
railroad, the plaintiff company submitted to the président of the de- 
fendant company a statement of this indebtedness for construction, 
as claimed by plaintiff, which was by him, on January 4, 1890, laid 
before the stockholders, and by that body referred to the board of di- 
rectors, which, two days after, referred it back to the plaintiff com- 
pany, for a more itemized statement. On the 24th day of January, 
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1891, the town of Bath, a stockholder of the défendant company, 
through its recorder, presented to the defendant's board of directors 
a demand that an itemized statement of the cost of said construc- 
tion be required of plaintiff company, and the directors ordered the 
transmissal of this demand to be made to the officers of plaintiff com- 
pany. That this demand was complied with and such statement fur- 
nished is absolutely apparent f rom the fact that, at a subséquent meet- 
ing of the stockholders of défendant company, held on January 10, 
1894, it was ordered that the secretary should "permit the county 
court to examine the accounts of the Baltimore & Ohio Railroad Com- 
pany against the Berkeley Springs & Potomac Railroad Company, if 
such court desires such an examination." In this connection, it is to 
be borne in mind that the county of Morgan had subscribed to and 
held $35,000 of the capital stock, and the town of Bath $5,000 thereof. 
Two years after, in 1896, it is recited: 

"The président brought to the attention of the board that the Baltimore & 
Ohio Railroad Company some time ago were willing to take the stock of the 
county of Morgan and the town of Bath and stand in their place. As the said 
road is going béhind every year, the board therefore recommends the turning 
over the stock of the said county and town to the said Baltimore & Ohio Rail- 
road Company, providiug it is willing to take it, and the secretary of this board 
is ordered to give, présent, to the county court of said county and the major 
of the said town a copy of this resolution." 

In the meantime, for the year ending June 30, 1890, the président 
of the défendant company had returned to the Interstate Commerce 
Commission the report of the condition of the Berkeley Springs & 
Potomac Railroad Company, in which was an itemized statement of 
the cost of construction of said road, showing the total cost of right 
of way, fencing, grading, and bridge and culvert masonry, bridges 
and trestles, rails, ties, other superstructure, engineering expenses, and 
purchase of constructed road, totaling $86,911.85, from which de- 
ducting the $30,000 furnished by the défendant company itself, the 
remainder is the exact amount claimed by the plaintiff company to 
hâve been furnished by it. This report was sworn to by the président 
of the défendant company, and nine additional reports of a like char- 
acter, sworn to by both the président and secretary of the défendant 
company, were, from year to year, returned to the Interstate Com- 
merce Commission, containing precisely this same statement of the 
cost of construction of this road. In February, 1904, the disastrous 
fire in Baltimore city destroyed, to a very great extent, the books, 
records, vouchers, and papers of the plaintiff company, and this fact 
was generally known as a matter of current history. On the 5th day 
of July, 1905, the stockholders of the défendant company appointed 
its président and attorney to "ascertain from the Baltimore & Ohio 
Railroad Company the cost of constructing, operating, and repair- 
ing the said Berkeley Springs & Potomac Railroad Company," and 
directed that the latter company be requested to report to a meeting 
of the stockholders to be held in August following. On the 15th day 
of March, 1906, in a stockholders' meeting of the défendant company, 
an order was entered directing its attorney "to ascertain whether the 
statute of limitations does not run against the Baltimore & Ohio Rail- 
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road Company, in the matter of their claim, by their reports, of in- 
debtedness against the Berkeley Springs & Potomac Railroad Com- 
pany," and on the same day, the directors, in meeting, entered an 
order to the efïect that: 

'•The account rendered by tlie Baltimore <fe Ohio Railroad Company, to this 
company. sliowing a large indelitedness of this eomimny to the Baltimore & 
Ohio Railroad Company, is repudiared as being incorrect, imreasônable, and 
excessive." 

Incidentally, it may be noted that, at a meeting held February 25; 
1888, the directors had resolved that "ail duties performed by the 
officers and directors in their capacity as such shall be free and w.ith- 
out compensation." Notwithstanding this, the stockholders and : di- 
rectors, both, in September, 1901, "in considération of services here- 
tofore rendered the Berkeley Springs & Potomac Railroad Company, 
as directors and officers," ordered a number of shares of stock to be 
issued and distributed among themselves as such officers and directors. 

The destruction by fire has necessarily made it difricult for the plain- 
tif! to prove, item by item, the cost of this construction work nearly 
20 years after its completion. This difficulty is added to by the fact 
that some of its employés engaged in the actual work and in keeping 
of its books at the time are dead, and others had severed their conr 
nection and hâve been lost sight of. However, ledgers to which thé 
original entries were transferred were saved, and from them a fairly 
full and complète account of this work is presented. The engineer in 
charge of the work, who appears to hâve been a man of large expéri- 
ence, has festified that the work was economically done at the time, 
that it was done upon precisely the same basis as the plaintiff company 
did its own construction work, and plaintiff's auditor has testified that 
the sums charged and transferred to the ledger account, copy of which 
is filed, were so charged after examination and approval at the time 
by the superior officers whose duties involved the doing of this. Un- 
der ail the circumstances, I am clearly of the opinion that this proof 
is sufficient. In fact, I think it fully establishes an "account stated^" 
It is well settled that where an account is rendered by one to another 
showing a balance due the first, and the indebtedness thus expressed 
is acknowledged by the debtor, this will constitute an account stated. 
Toland v. Sprague, 12 Pet. 300, 9 L. Ed. 1093 ; 1 Cyc. 3G4. 

It is not necessary that the acknowledgment of an account's cor- 
rectness should be either set forth in writing or be made in express 
words in order to constitute it an "account stated." Evidence of as- 
sent to its correctness may be inferred where no déniai of it is made 
within a reasonable time after it has been rendered and received, as 
also from the subséquent conduct and acts of the parties in regard to 
it. Eichel v. Sawyer (C. C.) 44 Fed. 845. Probably the clearest enun- 
ciation of this principle is set forth in Standard Oil Co. v. George H 
Van Etten, 107 U. S. 325, 1 Sup. Ct. 178, 27 L, Ed. 319, where it is 
held: 

"An account rendered becomes an account stated, imless objected to within 
à reasonable time, and cannot afterwards be impeached except for fraud and 
mistake. What constitutes a reasonable time in such a case is a question of 
law." 
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See, also, Allen-West Commission Co. v. Patillo, 90 Fed. 628, 33 
C. C. A. 194, where a failure to object to an account rendered for two 
years made it an account stated. Also, Porter v. Price, 80 Fed. 655, 
26 C. C. A. 70 ; Bank v. Morgan, 117 U. S. 96, 6 Sup. Ct. 657, 29 L. 
Ed. 811; 1 Cyc. 375, 376. 

In this case, as shown by its record book, the défendant company re- 
ceived the plaintiff company's account in January, 1890, presented it 
to its stockholders in regular meeting, where it was referred to its 
board of directors, who returned it for "a more itemized statement." 
This "more itemized statement" not having been made as promptly as 
desired, in December of that year, a demand made therefor by the 
town of Bath was directed by the directors to be forwarded to plaintiff. 
That this was done and such "more itemized statement" was furnish- 
ed is clearly apparent from two facts : First, that on the 5th day of 
January, 1891, the défendant company swore to and returned to the 
Interstate Commerce Commission the company's first report, setting 
forth the cost of the road's construction in détail corresponding exact- 
ly to plaintiff's account and demand, and continued for nine consécutive 
years thereafter to return like reports, identical in statement as to the 
cost of the road's construction. Second, on January 10, 1894, a stock- 
holders' meeting, by order, directed that the county court of Morgan 
county, which county owned a large majority of the defendant's stock, 
should be permitted to examine the plaintiff company's account render- 
ed, if it desired. It may well be presumed that this county court did 
examine it, that the town of Bath, the next largest stockholder, which 
had been impatiently demanding its rendition, examined it, that the di- 
rectors examined it, and were then satisfied, for nothing more was 
heard from them until more than 10 years after, and until fire had 
destroyed plaintiff company's vouchers, papers, and books, when a 
new rendering of the account was demanded. It is a clear case of an 
account stated only to be impeached for fraud or mistake. This is 
not attempted. It could only be done, I take it, upon proper plead- 
ing, and I think such pleading would require a bill or cross-bill askingf 
affirmative relief. However, I need not détermine that hère. The de- 
fendant has relied upon the filing of an answer simply denying that the 
account was rendered, acknowledged, or accepted, and disputing its 
correctness. No allégations of fraud or mistake are set forth therein. 
The évidence is clearly against it as to thèse matters, even if the allé- 
gations were sufncient upon which to défend. They are not so suffi- 
cient, so that both upon the pleadings and the merits this défense must 
fail. 

It is insisted, however, that under paragraph 11 of section 50, c. 54, 
of the Code of West Virginia (Code 1906, § 2343), the assent of two- 
thirds of the stock, evidenced by their resolution, must be shown be- 
fore mortgage can be given, and that such assent has never been giv- 
en. This position is indefensible for, among other reasons : First, 
because this section relates by its terms to mortgages to be given for 
money borrowed by it to complète, improve, or operate its road already 
in existence. It does not refer to its power to contract for the build- 
ing of its original road and provide terms of payment by bond and 
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mortgage, for its original construction. Second, because having al- 
lowed this contract to be made, and complied with, having received 
the benefits derivable therefrorn for ail thèse years, the assent to the 
agreement will be conclusively assumed. The stockholders not assent- 
ing are, after this lapse of time, estopped from setting up such dé- 
fense. 

Let decree be entered in favor of the plaintiff for the $56,911.85, 
its accumulated interest, and the costs of this suit, and providing for 
sale of defendant's road by commissioner appointed for the purpose, 
if not paid within 90 days. 



H. T. SMITH CO. v. MINETTO-MERIDEN CO. 

(Circuit Court, D. Connecticut. March 16, 1909.) 

No. 717. 

L Damages (§ 22*)— Measube of Damages— Bbeach of Contract— Failuee to 
Pebfobm. 

In an action for breach of an executory contract for the hiring of teams 
from plaintiff for a stated term, an excessive price allégea to hâve been 
paid by plaintiff to défendant for a teaming outfit in reliance on such con- 
tract does not constitute an élément of the damages recoverable. 

[Ed. Note. — For other cases, see Damages, Dec. Dig. § 22,*] 

2. Courts (§ 372*)— Fédéral Courts— Authobity of State Décisions. 

The right of a party to an executory contract, on the refusai of the 
other party to perform, to sue for and recover his entire damages for the 
breach, without waiting for the expiration of the time for performance, is 
a question of gênerai law, upon which the fédéral courts are not bound by 
the rule of the state courts. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 979; Dec. Dig. § 
372.» 

State laws as ruies of décision in fédéral courts, see notes to Wilson v. 
Perrin, 11 C. C. A. 71 ; Hill v. Hite, 29 C C. A. 553.] 

3. Damages (§ 28*)— Bbeach of Conteact. 

It is the rule of the fédéral courts that, upon the absolute refusai of 
one party to an executory contract to perform, the other party may at 
once sue for and recover the damages which he has already sustained, and 
also such as he can show by compétent évidence with reasonable cer- 
tainty will resuit to him thereafter by reason of the breach. 

[Ed. Note. — For other cases, see Damages, Cent, Dig. § 70: Dec. Dig. § 
2S.*] 

At Law. On demurrer to complaint. 

Fay & Clark, for plaintiff. 

Gross, Hyde & Shipman, for défendant. 

PLATT, District Judge. The complaint in this case sets forth a 
cause of action based upon the breach of an executory contract. The 
gist of the contract is that the plaintiff agreed to furnish two teams 
for the exclusive use of the défendant in hauling merchandise during 
every working day for a period of five years from October 16, 1906, 
and the défendant agreed to pay the plaintiff $112 each month for such 

•For other cases see same topic & $ jjtjmbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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service. If the défendant used the teams for carting coal, the plain- 
tif? was to hâve 50 cents per long ton in addition, after making certain 
rebates and allowances, It is alleged in paragraph 5 of the complaint 
that on or about July 1, 1908, the défendant closed up its factories in 
Meriden, and moved its plant and business out of the state, and "re- 
fu.sçd to further perform the said agreement on its part to be perform- 
ed." After alleging its own constant willingness to perform the 
contract, the plaintiff claims $3,800 damages. 

Défendant wished to know a little more about the plaintiff's theory 
of damage, and so, in response to a motion for a more spécifie state- 
ment, the plaintiff filed an amendment to its complaint, stating four 
reasons for claiming said amount of damage, viz. : 

"(1) That, as à part èf tlie considération of the agreement Set forth in the 
complaint, défendant sold to plaintiff, and plaintiff purchased of défendant, 
the défendante teaniing outfit mentioned in paragraph 6 of said agreement, 
and plaintiff paid therefor the sum.of $3,957.24. 

"(2) Said sum of (is?) $1,300 in excess of the value of said teaming outfit, 
,and plaintiff would n«»t hâve purchased the same, except as a part of the con- 
sidération of said agreement described in the complaint, and in préparation to 
exécute the same. 

1 "(3) Plaintiff by reasou whereof lias been damaged in the sum of .$1,300, be- 
ing the différence betweeu said sum of $3,957.24, paid by plaintiff for said 
propërty, and the value thereof. 

"(4) Plaintiff, by reason of defendant's failnre and refusai to fulfill said 
agreement, bas been damaged by the loss of the profits on the two teams men- 
tioned in: paragraph 2 of said agreement, from July 1, 1908, to October 15, 1911, 
Ifr the sum of $2,500." 

It will be seen that the first three paragraphs explain the basis 
'upon which the plaintiff experts to rest its demand for a part of the 
.$3,800, viz., $1,300. The substance of it is that it made a bad trade 
'"with the défendant, because it supposed, when it boUght a teaming 
outfit of the défendant, that it could use said outfit in carrying out the 
contract which has been. broken. The pnly référence in the contract 
to a teaming outfit is in paragraph 6. It is there provided that the 
■défendant herein, who was the second party in the contract, could ter- 
minate the contract at any time upon 30 days' notice, if its directors 
thought it necessary or proper to do so; their judgment thereon to 
be conclusive and binding upon both parties. The paragraph then 
; goes on to.say that such a.termination shall-^ 

"in no way affect the indebtedness of the first party to the second party aris- 
ing out of the sale tins day made of the teaming outfit by the second party to 
the first party." . 

This is the argument as I gather it: That, because it has been 
specially provided in the contract thàt its termination by a method 
therein provided for shall hâve no bearing upon a certain horse trade 
çoncluded before the contract was executed, it follows that a termina- 
tion .of thé contract by the défendant in any other way shall bring the 
horse trade and its détails into full opération as a basis for damage. 
The logic. isnot persuasive, and the first cause of demurrer, which is 
direçtèd against the relief demanded, as enlarged and explained by 
thé. first three paragraphs of the more spécifie statement, is therefore 
sustained. 
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The second cause of demurrer is directed against the relief demand- 
ed, as enlarged and explained by the fourth paragraph of the more 
spécifie statement. It proceeds in the first instance upon the theory 
that since, in Connecticut, it is the settled law that when, during the 
lifetime of a contract, one party refuses to perform, the other party 
must wait until the time for exécution has expired before he can 
recover his entire damage, it is the duty of the fédéral court to take 
the same position. This, however, is a question of gênerai law, and 
one about which the fédéral court is entitled to use its own independ- 
ent judgment. 

I understand that in the fédéral courts at large, and certainly in this 
jurisdiction, the law is well settled that in such a contract as this one 
an absolute refusai by one party to perform may be accepted by the 
other, and he may thereupon recover such damages as he can show 
to hâve resulted to him when the suit was brought on account of the 
breach, and such further damage as he can by compétent and relevant 
testimony show will be likely to resuit to him thereafter, up to the 
time fixed in the contract for its completion. On the trial he must 
produce such évidence as will enable the jury to reach a reasonably 
accurate conclusion as to the prospective damage. Whether it can 
do so or not remains to be found out at the trial. It would be wrong 
to prevent the plaintifï from making the attempt by sustaining the 
second cause of demurrer. 

The second cause of demurrer is overruled. 



In re GOLDSMITH. 

(District Court, E. D. New York. Mareh 17, 1909.) 

Bankruptcy (§ 355*)— Administbation of Estate— Adjustment of Liens. 

The rights of a ehattel mortgagee of a bankrupt determined in the pro- 
ceeds of property &old by the trustée, where the proceeds of the mortgaged 
and unmortgaged property, respectively, could not be defmitely ascer- 
tained. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 355.*] 

In Bankruptcy. 

Samuel Packard, for petitioner. 

Liebmann, Naumburg & Tanzer, for trustée. 

CHATFIÊLD, District Judge. The property of the bankrupt con- 
sisted of a considérable quantity of machinery, shafting, dies, tools, 
and stock, which had been acquired through a considérable period. In 
the month of August, 1906, Goldsmith made a mortgage to John C- 
and James H. Dowd to secure the sum of $4,000, with interest at 6 
per cent., on or before January 1, 1907. This mortgage was properly 
filed, and was not paid, but was subsequently assigned to the Royal 
Bank of New York, which took up the mortgage upon the 17th day 
of January, 1907, and also, on the 18th day of January, 1907, took a 
further mortgage upon the same and additional chattels for the sum 

•For other cases see same toplc & § numbeh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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of $3,000, payable one month after date. This mortgage was not filed 
until the 12 th of July, 1907. The Royal Bank also advanced certain 
moneys to Goldsmith and took security in the form of a note and an 
assignment of various accounts as collatéral to the note. 

Goldsmith was adjudicated a bankrupt upon the 12th day of Decem- 
ber, 1907, upon the pétition of the Royal Bank of New York, and a trus- 
tée was elected in February, 1908. The property of the bankrupt was 
sold, and the proceeds of the sale directed to be held subject to the lien 
of the chattel mortgages of the Royal Bank, if they should be, and to the 
extent that they should be, declared liens. Upon the sale, an officer of 
the bank was présent, and before the sale checked off the property 
which the bank claimed was covered by its chattel mortgage, but did 
not give any information as to the identity of thèse articles to the 
trustée or the auctioneer, and the trustée and the auctioneer did not 
do more than to keep track of the priées of the parcels as they were 
sold. It has thus become impossible to identify the chattels in the 
sale, so as to classify them under the différent mortgages; it appear- 
ing frorh the testimony that some of the fixtures, machinery, and chat- 
tels were in the bankrupt's possession prior to the making of the first- 
mortgage, some prior to the making of the second mortgage, and some 
acquired thereafter. A référence has been had to détermine the valid- 
ity of the mortgages and the amount of the liens, in so far as they 
might be held valid. The référée has reported that the second mort- 
gage is invalid through faiiure to record it according to law. In this 
respect the referee's report will be confirmed. In re Shiebler (D. C.) 
165 Fed. 363. 

As to the first mortgage the référée has reported that it is a valid 
lien, and has decided that property to the amount of $2,874.02, less 
$180.20 expenses, making net $2,693.82, should be considered as the 
proceeds, of the property covered by that mortgage. In arriving at this 
amount the référée has arbitrarily (but, as he says, for the purpose of 
doing equity) approximated the amount of the dies, machinery, and 
such articles which he considered were likely to hâve been purchased 
during the periods represented by the property mortgaged in each in- 
stance. There is not much reason to question the equity of the ref- 
eree's finding; but, inasmuch as the trustée was bound to sell the 
property and to keep a record of each article sold, it is impossible to 
avoid the conclusion that the trustée is unable to establish the identity 
of the items of the sale as to which he was to keep a separate account. 
On the other hand, the claimant did not or cannot identify, by lots or 
priées, the articles which he picked out prior to the sale as those cov- 
ered by his chattel mortgage. Under thèse circumstances, questions as 
to the likelihood of the older goods bringing less priées than the newer, 
or that the bankrupt would hâve replenished the stock at about the 
same rate throughout the entire period, in this way making an équitable 
division of the assets received from the sale, are impossible as the basis 
of a décision. It might be properly the resuit of an agreement or com- 
promise between the parties ; but, as a matter of law, either the trus- 
tée has failed to perform ail the obligations which rested upon him, 
or the claimant has not proven his right, nor identified the articles dis-' 
posed of at the sale upon which he claims a lien. 
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The court is inclined to believe that, if the trustée had proceeded 
carefully, he could hâve preserved means of identifymg the property 
claimed to be covered by the first chattel mortgage. But in any event 
the burden of proof as to the property mortgaged would be upon the 
mortgagee, and he has given no testimony to show by what means he 
identified the property which he allèges was présent at the time of the 
sale. The testimony does show, however, and this is apparently undis- 
puted, that the mortgagee testifies that ail of the property covered by 
his mortgage was identified by him and in the possession of the trustée 
at the time of the sale. The total amount of the mortgage was $4,000, 
and interest has been waived. If ail of the property was présent, but 
its identity cannot be proven, it would not be unfair to assume that 
sufficient was realized from it to cover the amount of the mortgage, 
and the balance belonging to the bankrupt's estate could thus be de- 
termined. 

Upon this basis, allowing $4,000 as the proceeds from the' sale of 
the property covered by the first mortgage, and the référée having re- 
ported that $810 was obtained on the sale from the property covered 
exclusively by the second mortgage, in addition to that described in 
the first, we hâve $4,810 (out of $6,234.51, total proce,eds of the sale) 
which was realized from property pledged for lpans aggregating $7,- 
000. The proportion of $4,810 to $7,000 would give $2,748.57 to 
$4,000. Thus we get .$2,748.57 as the amount realized from the chat- 
tels covered by both mortgages, which is strangely near the amount 
found by the référée by the method which he used. ■ 

But, assuming that the mortgagee was entitled to the whole amount' 
of the first mortgage, the testimony also shows that the mortgagor' paid 
at the bank, in the form of interest, amounts which are claimed to be 
at an usurious rate. The bank has claimed the right to keep thèse 
extra amounts under its contract, and that it has the right to a jury 
trial upon any attempt to collect them by the trustée. It does not seem 
necessary to consider the question of usury, for the overpayments 
were certainly made by the mortgagor to the mortgagee upon a chat- 
tel mortgage transaction, and not upon a demand loan ât market rate 
for call money, and should be credited as payments on accoùnt of prin- 
cipal, inasmuch as they hâve been carefully kept within the account 
between the mortgagor and mortgagee, without référence to other 
debts. The resuit would be that, if the mortgagee was entitled to the 
face of the mortgage, he must crédit the mortgagor with thèse amounts, 
namely, the sum of $998, and the mortgagee then would be entitled to 
receive from the proceeds of the sale the différence, or $3,002, less 
expenses of $180.20, making net $2,821.80. Upon ail the circumstan- 
ces this would seem to be an équitable, as well as a légal, basis for de- 
termining the rights of the mortgagee at the sale, and the referee's 
report will be modified to that extent. 

As to the other transactions between the bank and the bankrupt, a 
dispute has arisen, and argument was had upon this motion ; the bank 
claiming that it has a right to apply assets in its hands to the payments 
of the unsecured debts, and the trustée claiming that the seciirïty 
should be released first. Under the provisions pf the bankruptcy law 
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.'(Acfr July 1, 1898, c. 541, § 68, '30 Stat. 565 [U. S. Comp. St. 1901, 
p. 3450]) it would seém that the bankrupt has the right to set ofï 
funds in his hands against the amount proved as a gênerai claim 
against the estate, and also to hold the security for the purpose of 
reducing the amount of the creditors' claims, and thèse différences 
between the parties will apparently be adjusted upon proof of the 
claims, vyithout any détermination at the présent time. 

The Royal Bank is entitled to recover out of the fund its disburse- 
ments as they may be taxed and allowed, in lieu of taxable costs on 

■ f oreclosure ; but no allowance for counsel fées can be granted. 



CARP T. QUEBN INS. CO. et al. 
(Circuit Court, W, D. MissourJ, S, W. D. February 13, 1909.) 

1. Coubts (f 321*) — Jueisdiction — Fedebal Coubts — Actions Against 

Aliens. 

An action by a citizen of Illinois against an alien insurance company 
for malicious prosecution was within the original jurisdiction of the féd- 
éral Circuit Court sittlng In Missouri, 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 847, 849 ; Dec. Dig. 
§ 321.» 

Diverse cltizenship as a ground of fédéral jurisdiction, see note to Shipp 
; v. WiMams, 10 C. C. A. 249. J 

2. Removal of Causes (| 61*) — Natube of Action— Pétition. 

j, The nature of a cause of action for purposes of renioval from a state to 

a fédéral court is that made by plalntlff's pétition. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. § 115; 
Dec. Dig. | 61.*] 

3. Removal oï Causes (§ 11*) — Right to Remove. 

A cause of action, In order to be removable at ail, must be such as 
mlght haVe been originally brought by the plaintiff in the fédéral Circuit 
Court to which a removal is desired. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. §§ 29- 
31; Dec. Dig. § 1%.*) 

4. Removal oï Causes (§ 11*) — Joint Cqntbovebsy. 

Wfiére plaintiff brought a joint action in a state court for malicious 
prosecution against several corporàtiohs, some of which were aliens and 
ail ôf which were nonresidents of the state where the action was brought, 
plaintiff could not originally hâve sued the corporate défendants, which 
were cltizens of states other than Missouri, without their consent in a 
fédéral Circuit Court sitting in Miesouri, and hence plaintiff's joint action 
against ail the défendants was not removable to that court. 

[Ed. Note..— For other cases, see Removal of Causes, Cent. Dig. §§ 29- 
31 ; Dec;.Dig. § 11.*] 

On Motion to Remand. 

Howard Gray, H. H. Bloss, and McNott & McNott, for plaintiff. 
• Ed. J. White and Barger & Hicks, for défendants. 

POLIvQGK, District Judge. Plaintiff, a citizen and résident of the 
state of Illinois, brought, in the state court of this state his action 

*Fof other cases «ee same topic b 9 numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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to recover a judgment for damages sustained from défendants, the 
Queen Insurance Company and the Hanover Fire Insurance Company, 
corporate citizens of the state of New York, the Fireman's Fund Insur- 
ance Company, a corporate citizen of the state of California, the Hart- 
ford Fire Insurance Company, a corporate citizen of the state of Con- 
necticut, and the National Assurance Company, a corporation of Ire- 
land, the Commercial Union Assurance Company, Limited, a corpora- 
tion of London, England, and the Hamburg-Bremen Fire Insurance 
Company of Hamburg, Germany, by reason of the alleged joint ma- 
licious prosecution of plaintiff by the défendants. Within due time, 
défendant the National Assurance Company of Ireland filed its sepa- 
rate pétition and bond forremovalôf the cause oï action thus pend- 
ing against it into this court. A transcript has been lodged hère by 
the removing défendant, and plaintiff has filed his motion to remand 
to the state court. This motion has been argued and briefed, and 
stands submitted for décision, 

. That the plaintiff, a citizen of Illinois, might, had he so desired, 
hâve brought his action against the removing alien défendant alone 
in this court, does not admit of controversy. In re Hohorst, Peti- 
tioner, 150 U. S. 653, 14 Sup. Ct. 221, 37 E. Ed. 1211 ; Barrow Steam- 
ship Co. v. Kane, 170 U. S. 100, 18 Sup. Ct. 526, 42 L. Ed. 964. It 
thus clearly appears this court in such case would hâve complète orig- 
inal jurisdiction, concurrent with that of the state court, of the sub- 
ject-matter of such controversy. 

But the question hère presented is, can the removing défendant 
bring its controversy with the plaintiff to this court, to the exclusion 
of the jurisdiction obtained by the state court wherein défendant is 
proceeded against by plaintiff, not alone, but jointly with other défend- 
ants, some of which are citizens of states of this country other than 
that of which the plaintiff is a citizen, and other than that of this 
state, and some are alien défendants, to recover for a joint tort done 
him by défendants? As the cause of action stated by plaintiff in his 
pétition filed in the state court makes the wrong done him a joint tort, 
committed by ail the défendants acting conjointly, and seeks a recov- 
ery of damages for such joint wrong, it is clear there is not and can- 
not be a removal of the cause to this court on the ground of the 
existence of a separable controversy between the plaintiff and the re- 
moving défendant, as the pétition for removal would seem to allège. 

It has been many times decided that the cause of action for re- 
moval purposes is precisely that which the pétition of plaintiff makes 
it, and in this case the cause of action is thus made joint and not sep- 
arable. Alabama Southern Ry. v. Thompson, 200 U. S. 206, 26 Sup. 
Ct. 161, 50 L. Ed. 441 ; Cincinnati & Texas Pacific Ry. v. Bohon, 200 
U. S. 221, 26 Sup. Ct. 166, 50 L. Ed. 448. 

Again, that a cause of action may be removed into a Circuit Court 
of the United States at ail, it must be such as might hâve been orig- 
inally brought by the plaintiff in such Circuit Court. Cochran -». 
Montgomery County, 199 U. S. 260, 26 Sup. Ct. 58, 50 E. Ed. 182. 
While plaintiff might originally hâve brought this action against the 
alien défendants, jointly, in this court, had he so desired, and could 
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he hâve procûred valîd personal service on such aliens in thîs juris- 
diction, yet it is clear he could not hâve hère brought his action against 
the corparate défendants, citizens of states other than this, without 
theif consent, either singly or jointly, as they are now charged in the 
state court. For, under the présent judiciary act, they hâve the un- 
doubted right when proceeded against in a fédéral court of this coun- 
try to requîre such action to be brought in the district whereof they 
are an inhabitant and in the state ôf which they are citizens. Gai- 
veston, etc., Railway Co. v. Gonzales, 151 U. S. 496, 14 Sup. Ct. 401, 
38 L. Ed. 248; Shaw v, Quincy Min. Co., 145 U. S. 444, 12 Sup. Ct. 
935, 36 h. Ed. 768. 

It is therefore clear the plaintiff, had he so desired, could not hâve 
originally brought this joint action against ail the défendants in this 
court, and as : the effect of the separate removal taken by défendant 
the National Assurance Company alone, if sustained, must resuit in 
bringing the entire joint controversy of plaintiff with ail défendants 
beforé this court (Chicago, Rock Island & Pacific Railway Co. v. 
Martin, 178 U. S. 248, 20 Sup. Ct. 854, 44 L. Ed. 1055), when such 
joint controversy could not hâve been originally brought in this court, 
in my judgmènt, it follows,of nécessity, the motion to remand must 
be sustained. ; 

It is so ordered. 
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S0RENS0N v. UNITED STATES. 

(Circuit Court of Appeals, Eighth Circuit. February 13, 1909.) 

No. 2,574. 

1. Post Office (§ 51*) — Breàking and Entering Post Office— Sentence. 

A sentence under Rev. St. § 5475 (U. S. Comp. St. 1901, p. 3694), for 
stealing post office property, or under section 5478 (U. S. Conip. St. 1901, 
p. 3696), for breàking and entering a post office, is fatally defective 
unless it imposes imprisonnient "at hard labor" as required by each sec- 
tion. 

[Ed. Note. — For other cases, see Post Office, Dec. Dig. § 51.*] 

2. Post Office (§ 46*) — Breàking and Entering Building Used in Part 

as Post Office— Eléments of Offense. 

Under Rev. St. § 5478 (U. S. Comp. St. 1901, p. 3696), making It a 
criminal offense to "forcibly break into, or attempt to break into, any post 
office or any building used in whole or in part as a post office, with 
intent to commit therein larceny or other déprédation," an intent to 
commit larceny or other déprédation in the part of the building used as 
a post office is an essential ingrédient of the offense; and where a post 
office was kept within a room used for mercantile purposcs, being 
separated from the remainder of the room by a fence or partition, a 
breàking and entering of such room and the stealing of property from 
a safe therein, although including post office funds, will not warrant a 
conviction under said section unless it is shown that the safe was within 
the inclosure used as the post office.. 

[Ed. Note. — For other cases, see Post Office, Dec. Dig. § 46.*] 

3. burglaky (§ 41*) prosecution— sufficiency of evidence— pboof of 

Corpus Delicto. 

To warrant a conviction for burglary, the évidence must he sufficient 
to prove affirmatively and beyond a reasonable doubt that there was such 
a breàking and entry as are necessary to constitute burglary, and évi- 
dence which leaves it wholly to conjecture as to the manner in which 
an entry was effected into a building in which a larceny was committed 
is insufficient. 

[Ed. Note. — For other cases, see Burglary, Cent. Dig. § 97; Dec. Dig. 
S 41.*] 

4. Criminal Law (§ 417*) — Evidence— Déclarations. 

On the trial of a criminal case, where conspiracy is not charged, tes- 
timony is not compétent against the défendant to show a statement made 
by some one of a party which included défendant, where the witness 
admits that he does not know which one made the statement or whether 
it was heard by or assented to by défendant. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. § 950; Dec. 
Dig. § 417.*] 

5. Criminal Law (§ 404*) — Démonstrative Evidence— Weapons and Tools 

Used in Commission of Burglary. 

On the trial of a défendant charged with breàking and entering a 
building used in part as a post office, weapons and implements found 
on his person when arrested, 18 days after the burglary and 19 miles 
distant from the place, were not admissible in évidence against him, 
where it was not shown that such articles were used when the burglary 
was committed, nor that défendant was in the vicinity at or near the Unie 
of its commission. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. § 891; Dec. 
Dig. § 404.*] 

•For other cases see same topie & $ numbbh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
168 F— 50 
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6. Criminai, Law (§ 348*)— Evidence— Character of Accused. 

The mental tendency of a person to commit a crime, as evidenced by 
weapons or tools in his possession, cannot be shown to convict him of a 
pripr crime. , 

[Ed. Note. — For other cases, see Criininal Law, Cent. Dig. §§ 796, 708; 
Dec. Dig. § 348.*] 

7. Criminal Law (§ 424*) — Evidence— Déclarations op Codefendaxt. 

Where défendant and another were arrested for a crime, letters writ- 
ten by sueh other while they were conflned in jail to a third person and 
obtained from the possession of defendant's wife were not admissible 
against him, where it was. not shown that he ever saw the same or 
knew their contents or even of their existence until afterward, or that 
he then knew of or concurred in what was written therein, the posses- 
sion or knowledge of his wife not being imputable to him. 

[Ed. Note. — For other cases, see Criminai Law, Cent. Dig. § 1004 ; Dec. 
Dig. § 424.* 

Admission on joint trial of évidence compétent orily a'gàinst ône or part 
of défendants, see note to Sprinkle v. .United States, 73 C C. A. 295.] 

8. Burglary (§ 42*) — Evidence— Possession by Défendant op Property 

Stolen. 

On the trial of a défendant chargea with burglary and the larceny of 
property from a safe, including watches owned by a jeweler, évidence 
tending to show that a watch found in a dresser drawer in the house 
occupied by defendant's wife three weeks after the burglary. and when 
défendant was in jail, was one of those stolen, was not admissible against 
him, it not being shown that he had ever been in possession of the 
watch ; and especially where the évidence to identify the watch as one 
stolen was inconclusive and disputed by defendant's wife, who claimed 
ownership of the watch, and to whom it was returned by the offlcers. 

[Ed. Note.— For other cases, see Burglary, Dec. Dig. § 42.*] 

9. Criminal Law (§ 338*) — Evidence— Relevancy— Admission of 'Circtjm- 

stantial Evidence. 

It is a recognized rule of évidence in the investigation of criminai 
cases dépendent upon circumstantial évidence that a wide range of in- 
quiry may be indulged, and that remotel y connected incidents, no one 
of which singly considered would be sufficient to warrant a conviction, 
may be admitted. and, if the collective whole be sufficient to carry con- 
viction of guilt to the jury beyond a reasonable doubt, their admission 
to that end is justified ; but such rule does not imply that mère suspicioo 
is the équivalent of proof, or that mère hearsay testimony may be resort- 
ed to, or that unrelated incompétent incidents and circumstances may be- 
come admissible because of the number of them. 

[Ed. Note. — For other cases, see Criminai Law, Cent. Dig. § 753 ; Dec. 
Dig. § 338.*] 

10. Post Office (§ 49*); — Breaking into Post Office— Sufficiency of Evi- 

dence. 

The compétent évidence on the trial of a défendant charged with 
breaking aiid entering a building used in part as à post office, and for 
stealing property therein, considered, and held insuffîcient to sustain a 
conviction.^ 

[Ed. Note. — For other cases, see Post Office, Dec. Dig, § 49.*] 

Hook, Circuit Judge, dissenting. 

In Error to the District Court of the United States for the South- 
ern District of Iowa. 

See, also, 143 Fed. 820, 74 C. C. A/468. 

•For other oases see same topic & S uumbbr in Dec. & Am. Dtgs, 1907 to date, & Rep'r Indexes 
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E. D. Perry (W. A. Spurrier and E. C. Mills, on the brief), for 
plaintiff in error. 

Marcellus L. Temple, U. S. Atty., and George B. Stewart, Asst. 
U. S. Atty. 

Before SANBORN and KOOK, Circuit Judges, and PHILIPS, 
District Judge. 

PHILIPS, District Judge. The plaintiff in error (hereinafter desig- 
nated the défendant) was indicted in connection with one Frank Hodge, 
in two counts, predicaved of section 5478, Rev. St. U. S. (U. S. Comp. 
St. 1901, p. 3696), for forcibly breaking into a building used in part 
as a post office of the United States, in the town of Van Meter, Dal- 
las county, Iowa. There was another count in the indictment, pred- 
icated of section 5475 of the statute (U. S. Comp. St. 1901, p. 3694), 
for stealing property in said post office belonging to the Post Office 
Department, to wit, postal funds of the value of $66.62 and money 
order funds of the value of $76.86. On trial to a jury a verdict of 
guilty was returned "as charged in the indictment." Thereupon the 
court sentenced this défendant on the first count to imprisonment in 
the Iowa State Penitentiary, at Ft. Madison, for a period of four 
years ; and on the second, for the larceny, the sentence was imprison- 
ment for a period of two years and six months, the time of the sen- 
tence under the last-named count to commence at the termination of 
the sentence under the former; with the further order that the de- 
fendant be fined in the sum of $5 and pay one-half of the costs of 
the prosecution. There was no sentence on the other count, for break- 
ing into the post office, presumably for the reason that the two counts 
predicated of the burglary were for one and the same offense. The 
défendant Hodge was sentenced to imprisonment in said penitentiary 
for four years under the count for burglary, and one year and six 
• months in said penitentiary on the count for larceny, with the imposi- 
tion of a fine of $5 and the payment of one-half the costs. 

The penalty prescribed for a violation of said section 5478 is a 
fine of not more than $1,000 and imprisonment at hard labor for not 
more than five years. The penalty for the violation of section 5475, 
when the value of the property is $25 or more, is imprisonment at 
hard labor for not more than three years. It is observable that the 
imprisonment prescribed in both of said sections of the statute is at 
hard labor. There is no fine imposable under section 5475 where the 
value of the property exceeds $25. Under section 5478 both imprison- 
ment and fine are mandatory. The judgment does not show that the $5 
fine imposed was under the count for burglary. Both judgments are 
fatally defective for failing to impose the imprisonment at hard labor. 
The rule in the courts of the United States is that "a judgment in a 
criminal case must conform strictly to the statute, and any variation 
from its provisions, either in the character or extent of the judg- 
ment invoked, renders the judgment absolutely void." Harman v. 
United States (C. C.) 50 Fed. 921; Ex parte Karstendick, 93 U. S. 
396, 23 L. Ed. 889 ; In re Graham, 138 U. S. 461, 11 Sup. Ct. 363, 
34 L. Ed. 1051; Ex parte Lange, 18 Wall. 163, 21 L. Ed. 872; In 
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re Mills, 135 U. S. 263, 10 Sup. Ct. 762, 34 L. Ed. 107. This defect 
would of itself compel a reversai of the judgment and remand for 
further proceedings in conformity to law. The course to be pursued 
on the remand of a case in such contingency is pointed out in Unit- 
ed States v. Harman (D. C.) 68 Fed. 472, Woodrufï v. United States 
(C. C.) 58 Fed. 766, and in Re Bonner, 151 U. S. 242, 14 Sup. Ct. 
323, 38 h. Ed. 149. 

The codefendant Hodge did not join in the writ of error, which 
is prosecuted alone by the défendant Sorenson. 

The first count of the indictment is predicated of section 5478, Rev. 
St. U. §., which déclares that : 

"Any person who shall forcibly break into, or atterapt to break into any 
post-office, or any building used in whole or in part as a post-office, witn in- 
tent to commit therein larceny or other déprédation, shall be punished," etc. 

It has been, without dissent, the view of the District Courts ad- 
ministering this statute, since the' considerate and logical opinion of 
Judge Deady, in United States v. Campbell (C, C) 16 Fed. 233, that 
it should be interpreted as if it.read "with intent to commit larceny 
in the part of said building used as a post-office." See United States 
v. Williams (D. C.) 57 Eëd. 201; United States v. Yennie (D. C.) 
74 Fed. 221; United States V. Saunders (D. C.) 77 Fed. 170; Unit- 
ed States v. Shelton (C C.) 100 Fed'. 831. In the Shelton Case, Judge 
Simonton, in discussing the instance of a breaking into a building, a 
single room, used for the sale of merchandise and in part as a post 
office, where only goods of the merchantman were taken, said; 

"If we construe this , section to mean that any entry, .with f elonious in- 
tent, into any part of a building used in part as a post office, is punishable 
in the fédéral court, theïi it would give the court jurisdiction of a cornmon- 
law offense, This jurisdiction fédéral courts cannot exercise. But if we 
construe the section to punish an entry into that part of the building usèd 
as a post office, with intent to commit larceny therein, the jurisdiction can be 
sustained. The section is ambiguous. Under thèse circumstances, it must bé 
construed 'ut magis valeat quam pereat.' 'If,' says Mr. Justice Story In TJ. 
S. v. Ooombs, 12 Pet. 76, 9 L. Ed. 1006, 'the section admits of two interpréta- 
tions— one which brings it within, and the other passes it beyond, the consti- 
tutional authority of Congress — it will become our duty to adopt the former 
construction, because a presiimption ought never to be indulged that Con- 
gress mearit to exercise or usurp any unconstitutiohal authority, unless that 
conclusion is forced upon the court by language altogether unambiguous.' 
In U. S. v. Campbell (C. C.) 16 Fed. 233, Judge Deady sustained the demurrer 
to an indictment charging a défendant under this section, because the indict- 
ment did not state that the larceny was intended for that part bf the build- 
ing used as a post office. In U. S. v. Williams (D. C.) 57 Fed. 201, an indict- 
ment under this section was sustained. The word 'therein' in the indictment, 
used also in the section, was held to refer to the post office. It was thus 
distinguished from the case of U. S. v. Campbell. The indictment in this 
latter case used the words 'in said building,' and so would mean in any part 
of the building, whether used as a post office or not So it was held bad 
on demurrer. This construction of the section seems, also, to hâve met the 
approval of Judge Brown> of New York, in U. S. v. Yennie (D. C.) 74 Fed. 221. 
It is distinctly decided in U. S. v. Saunders (D. C.) 77 Fed. 170. The évi- 
dence bçing uncontradicted that the breaking into, the entry, and the lar- 
ceny were neither of them in that part of the building used as a post office, 
the défendant cannot be convicted under this section." 
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The United States district attorney in drawing the indictment hère 
in question recqgnized such construction of the statute. The charge is 
that tl 2 défendants did — 

"unlawfully, willfully, and foreibly break into a certain building then and 
there used in part as a post office of the United States, to wit, a building 
in Van Meter, in the county of Dallas, in the state of Iowa, so used as afore- 
said, with the intent of them, said Andrew H. Sorenson and Frank Hodge, 
then and there to commit larceny therein in that part of the said building 
then and there so used as a post office of the United States." 

The intent in breaking into the building is the essence of the offense 
denounced by this section, and it must be proved as alleged. We are 
not hère concerned with the question as to the competency of Con- 
gress, within constitutional limitations, to déclare it a f elony for a 
person to break into a building used in whole or in part as a post 
office. It is sufficient for the purpose of this case to say that Congress 
has not assumed the exercise of such power. It limited the offense 
of breaking into a building to the intent to commit in and on the 
Post Office Department a larceny or other déprédation. This intent 
is a jurisdictional fact, because it is constitutive of the offense, and con- 
ditions the exercise of jurisdiction over it by a fédéral court. The 
statute in question was enacted by Congress in récognition of the fact 
that in a vast number of instances, especially in small towns and rural 
districts, post offices are kept in the same building and on the same 
floor where mercantile or other business is conducted by the occupants 
of part of the room. But it is the recognized practice in such instances 
that the post office apartment shall be fenced off or separated from 
the other part of the building or room. So under Postal L,aws and 
Régulations, § 318, subsec. 3, it is observable that, in the matter of 
rent of a part of a building by a postmaster for post office purposes, 
a report is required to be made to the Postmaster General, giving a 
description of the room or store and the class of business carried on 
by the occupant, and what séparation there will be between the post 
office and the other parts of the room. This is required before the 
postmaster is permitted to so locate his post office. And he is pre- 
sumed to keep within his own apartment the property pertaining to 
the post office. For his own protection he may deposit the funds of 
the post office in some depository for saf e-keeping. But if such de- 
posit should be made elsewhere, the breaking into such place would 
not be indictable under section 5478. 

Under the évidence in this case the only possible inference as to 
the manner of the entry into the building is that it must hâve been 
through either the front or the rear door thereof, both of which en- 
tered into the part of the building used for mercantile purposes. The 
post office apartment was fenced off in what was designated by the 
witnesses as a "cabinet." The property taken was contained in a 
safe not shown to be within the post office inclosure. Part of the 
property was jewelry belonging to the merchantman, and part of it 
was funds belonging to the post office. As there was nothing to 
indicate to the thief that the money was the property of the United 
States unless the safe was in that part of the inclosure marking the 
post office apartment, there would be nothing except the merest con- 
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jecture from winch the jury could infer the required intent in the 
breaking to steal post office funds. If having entered he found in 
the safe, no matter where situated, post office funds, the property of 
the United States, and stole them, he was guilty of larceny, punish- 
able under another statute, on which the second count of the indict- 
ment was based. 

The charge given to the jury authorized a conviction of the de- 
fendants on the first count of the indictment if the money of the 
Post Office Department was taken from the safe anywhere in the 
building. The only évidence respecting this material issue is the 
testimony of the witness Trindle, who was the assistant postmaster, 
and who also conducted the business of a jeweler in the building in 
question. He testified that there was a post office safe in the build- 
ing, in which the post office funds were kept, and in which he also 
kept watches and other jewelry of his shop. The post office com- 
partment seems to havé been inclosed, as above stated, in what is 
termed a "cabinet." A careful reading of his testimony, which pré- 
sents ail that was developed respecting this matter, makes it impos- 
sible to détermine with any degree of accuracy or satisfaction that 
the safe was within the inclosure of the post office compartment. As 
this was a material jurisdictional fact, it should hâve been made af- 
firmatively to appear. The omission of proof entitled the défendant to 
the request for a directed verdict as to the counts predicated of the 
forcible breaking into the building. 

There wëre other errors committed on the trial which necessitate 
the reversai of the judgments on both counts. The offense denounced 
by said section 5478 is the forcible breaking into a building used in 
part as a post office, as in this case. The testimony of said Trindle 
was that at the usual closing hour of the store, the evening before 
the alleged burglary and larceny, he put certain jewelry, including a 
certain watch, in the safe, and locked it, and that "ail the doors and 
Windows were locked." There is a total absence of any direct évi- 
dence as to how the store was entered. There was no appearance of 
any physical force used in efïecting an entry, if the building was en- 
tered from the outside. The testimony of said witness is that he 
went to the post office about 4 o'clock the next morning ; that a young 
man came to his house and said there had been a robbery uptown, and 
that the post office safe had been blown open ; that when he got there 
Mr. Phillips, the postmaster, was there ; "they told me to corne around 
to the back door, and I went in ; the room was full of gas and smoke, 
and the safe door was out on the floor; the lining of the safe was 
ail torn out and scattered around ; there were stamps lying there un- 
molested ; but the post office funds and watches were gone." There 
was nothing said about the front door, or whether the back door was 
open when the first parties reached the building. So that the proof 
of the forcible breaking into the building rests solely upon the fact 
. that the doors and windows were locked the evening before the lar- 
ceny. It is suggested in argument that it is not essential to the proof 
of a forcible breaking that the évidence should show the application 
of physical, violent force, such as breaking through a window or 
breaking open a door, but that the offense would be committed by an 
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-entry through the door, by unlocking it with a skeleton or false key, 
and the like; and as that is the only reasonable explanation of how 
the entry could hâve been effected, after the doors and windows were 
locked, the proof was sufficient to warrant the jury in concluding that 
the entry was so effected. "Mère conjectures, or suspicions, are not 
reasonable inferences or presumptions upon which to found convic- 
tions of crime." Green v. State, 68 Ala. 541. If conjectures are 
to be indulged, there is nothing in this record to disprove that the 
thief may not hâve been concealed in the storeroom when it was closed 
the preceding evening. It does not appear that any search of the 
building was made for such discovery when the closing took place. 
Entering without breaking and then breaking out does not consti.tute 
burglary. 1 Haie, P. C. (Phila. 1847) 551; State v. McPherson, 70 
N. C. 239, 16 Am. Rep. 769 : Adkinson v. State, 64 Tenn. 569, 30 
Am. Rep. 69; White v. State, 51 Ga. 285; State v. Wilson, 1 N. J. 
Law, 439, 1 Am. Dec. 216. "To prove the corpus delicti, the évidence 
must be sufficient to show affirmatively, and beyond a reasonable 
doubt, that there was such a breaking and entry as are necessary 
to constitute burglary." 6 Cyc. (1903) 241, and citations. 

If it be conceded that this évidence was sufficient to warrant a 
finding that the entry was effected by unlocking the door of the build- 
ing, the important question remains: Was there sufficient évidence to 
go to the jury that the défendant so entered the building? If he had 
been seen about the building recently prior to the theft, and had been 
found inside thereof after it had been closed and locked, the jury 
could be indulged to infer that he had entered from without rather 
than that he was in when the building was so closed. There was a 
total absence of évidence that he was either so about the building or 
in the vicinity thereof, either before or after the theft. In this ex- 
tremity of the government's case resort was had to the testimony of 
the witness Ernest Willey, who had been a penitentiary convict. The 
évidence, without contradiction, was that his gênerai réputation for 
truth and honesty was bad. He attributed his conviction and sentence 
to the penitentiary for larceny to the défendant Sorenson, and ad- 
mitted on the witness stand that he "had ill will against Andy Soren- 
son ever since I had to go to Ft. Madison" ; and that he was "wait- 
ing for a chance to do Andy some damage ever since I went to the 
. Ft. Madison penitentiary." He admitted that after this alleged burg- 
lary and larceny he was in the service of the officers in pursuing the 
défendant, and had received money from them for his services. It is 
not impertinent to observe that the employment of such a derelict 
by law officers, as an agent of justice, is not commendable, because 
of the danger ever to be apprehended that from malice, revenge, and 
the hope of reward such a man is likely to give false testimony against 
an innocent man. While his testimony is not outlawed, its probative 
force being for the jury, the wisdom of the law manifests itself in 
prescribing limits to the admissibility of the purported facts collected 
by such a self-serving witness. Campbell, J., in People v. Montague, 
71 Mich. 447, 451, 39 N. W. 585, 587, commenting upon the unre- 
liability of the questionable testimony of certain witnesses, sâid: 
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"Leavtng out their testimony, the case would be without any plausible 
foundation. It ail depended on whether that testimony was true. This be- 
ing so, it is important both for the people, interested in doing justice, and 
for the respondent, entitled to be protected against injustice, to hâve the 
trial kept clear from extraneous matter, and the rules of law governing 
procédure substantially guarded." 

This witness (Willey) was indulged to testify that about a week or 
ten days before the déprédation upon the post office he was with the 
défendant and Hodge, and a man named Gleason, at Valley Junction, 
Iowa, and drove the team on a fishing excursion ; that in a conversa- 
tion there was talk to the effect that they wanted to know if "he did 
not want to drive a team, Andy's team, and go to Van Meter and get 
a 'P. 0/ " ; that this was said by one of them, he did not remember 
exactly which one; he could not say whether it was in the présence of 
ail of them or not, but he thought it was ; that they were about 15 feet 
away from him; "which one made the proposition, I cannot say for 
sure." 

Was this évidence compétent to bind the défendant? As it failed 
to show that the défendant did the talking, for the witness said he 
did not know which one it was, it devolved upon the government to 
show to the satisfaction of the jury two additional facts:(l) That 
the défendant heard it; and (2) that he assented to it. 

"In the case of sayings by other persons, it ought to be made affirmatively 
to appear that he heard the sayings, and that he assented to them either ex- 
pressly, or by his way showing assent. His assent to them is the thing which 
makes them admissible against him, and that assent must be shown in some 
way, before the sayings can be admitted." Drumright v. State, 29 Ga. 430, 
431. 

So Taylor, C. J., in Weightnovel v. State, 46 Fia. 1, 15, 35 South. 
856, 861, said: 

"If the conversation was not had in the présence or hearing of the de- 
fendant, it was hearsay, and to render it admissible as having been made in 
defendant's hearing the burden was upon the state to show clearly that it oc- 
curred in the hearing of défendant and this fact was a preliminary one for 
the court, and not for the jury to décide, before admitting the conversa- 
tion in évidence, and we do not think it was clearly and satisfactorily shown 
to hâve oecurred in his hearing." 

The mère fact that such a statement was made by some one in the 
party, if in the hearing of the défendant, not then assented to by 
him, was not admissible upon the ground that silence gave consent. 
"Mère silence is no ground of inference against him," unless he was 
called upon by the circumstances to dissent. Vail v. Strong, 10 Vt. 
457; Gale v. Lincoln, 11 Vt. 152; Fourth National Bank v. Nichols, 
43 Mo. App. 391; Commonwealth v. Kenney, 12 Metc. (Mass.) 235, 
46 Am. Dec. 672; Commonwealth v. Brown, 121 Mass. 69; Com- 
monwealth v. Densmore, 12 Allen (Mass.) 535 ; Larry v. Sherburne, 
2 Allen (Mass.) 34. The following authorities are also against the 
admissibility of this évidence: Sauls v. State, 30 Tex. App. 496-498, 
17 S. W. 1066; Yale v. Dart (City Ct. N. Y.) 17 N. Y. Supp. 179; 
Drumright v. State, 29 Ga. 430. 

In the absence of a charge and proof of conspiracy between the 
three parties at the time and place of the conversation, to admit 
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such statement without affirmatively showing it to hâve been made 
or acquiesced in by the défendant would be to announce a rule fraught 
with danger to innocent men. Commonwealth v. Kenney, 12 Metc. 
(Mass.) 235, 46 Am. Dec. 672; Moore v. Smith, 14 Serg. & R. (Pa.) 
393. 

It is true that Willey claims that he was friendly with Sorenson 
up to the time of the trial of this case; but that the relation must 
hâve been strained is évident from the fact that he claims Sorenson 
was principally instrumental in sending him to the penitentiary, and 
his statement that he had it in mind ever since to "get even" with him 
for the injury. He testifïed that his principal occupation was that 
of fishing, winch might account for his accompanying this party on 
a fishing excursion. Conceding, however, that the credibility of 
his story was for the jury, the wisdom of the law is again demon- 
strated in demanding that it should be made to affirmatively appear 
that the défendant heard and assented to the proposition, and that 
every reasonable intendment should be indulged in favor of the ac- 
cused. 

The government was also indulged, over the objection of the de- 
fendant, to show by détective officers that when they arrested the 
défendant and Hodge, about 18 days after the alleged burglary and 
at a point about 19 miles distant from said post office, they found 
on him a revolver, pièces of fuse, and a bottle containing liquid mat- 
ter which proved to be nitroglycerin, which he afterwards stated he 
used for headache ; and that there was found on the person of Hodge 
a revolver and pièces of fuse, and some skeleton keys, dynamite caps, 
and a flashlight, profert of which was made before the jury. As there 
was nothing to connect the employment of the revolvers and other 
articles with the burglary, and the possession of them was 18 days 
after the commission of the offense, we know of no principle of law 
rendering such facts compétent évidence against the défendant on 
this trial, especially when the évidence disclosed that the défendant 
worked in coal mines, and such fuse, dynamite caps, and such lights 
were usable in such work. Looking to the charge of the court, it 
would seem that it was regarded compétent as tending to show the 
défendant might be contemplating the commission of a crime. The 
court said : 

''The évidence which has been allowed to corne before you should hâve 
such weight as in your opinion it is entitled to under the showing that they 
were going to commit some other crime." 

The particular language above adverted to was not excepted to, but 
the admission in évidence and the display of the articles and instru- 
ments to the jury were excepted to and assigned for error. We may 
properly look to the charge of the court for his reasons, if there 
given, for the admission of the questioned évidence. In the mul- 
tiplication of reported cases touching the evidential effect of the pos- 
session by the accused of implements and materials adaptable to the 
commission of the crime in question, it will be found that some courts 
hâve admitted such facts for the considération of the jury when such 
possession was more or less remote from the time and locus of the 
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crime; nbat their admissibihty depended upon thdf being connected 
up -with or traced to the res geste. If the articles found on the dé- 
fendante had been traced to his possession prior to the burglary or 
theft, and there had been any évidence; tending to show the présence 
of the défendant about the premises near to the time of the trespass, 
and the Iike, the jury might hâve beén advised that such possession of 
articles and implements, if the évidence tended to show that they were 
probably used in exeeuting the crime, was a circuïnstance for their 
considération. But the mère possession 18 days after the crime 
and 19 miles distant from the locus, without any proof of the prés- 
ence of the défendant in the locàlity, or the employment of such ar- 
ticles in the commission of the crime, was not évidence of the dé- 
fendantes '. complicity, rior was it évidence "that they were going to 
commit some other crime." The ability to commit a crime does not 
évidence the act. The mental tendency of a party to commit a; crime 
cannot be heard in court to convict him of ahother offense committed 
long anterior to the transaction under inquiry. If he declined to put 
in issue his character, the prosecution cannot attack it in such fashion. 
Even évidence of the commission of another offense, at such remote 
date/even if allied in character to the orie under investigation, is in- 
admissible. Rex v. Birdseye, 4 Carr. Payne, 386 ; State v. Renton,. 
15 N. H. 169; Commonwealth v. Wilson, 56 Mass. 590; State v. 
Meyers, 82 Mo. 558, 52 Am. Rep., 389. This rule, it is true, admits 
of exceptional instances, as where the subséquent act is so related 
to its antécédent in character and locàlity as to aid in identifying the 
actor in ïboth by thé connection tending to show "that he who. com- 
mitted the , one must hâve done the other." Shaffner v. Common- 
wealth, 72 Pa. 60, 65, 13 Am. Rep. 649 ; State v. La Page, 57 N. 
H. 245, 289, 24 Am. Rep. 69; Farris v. People, 129 111. 521, 21 N. 
E. 821, 4 L. R. A. 582, 16 Am. St. Rep. 283; State v. Raymond, 
53 N. J. Law, 260, 21 Atl. 328; State v. Vance, 119 Iowa, 685, 49 
N. W. 204; People v. Sharp, 107 N. Y. 427, 14 N. E. 319, 1 Am. 
St. Rèp. 851; People v. Molineaux, 168 N. Y. 293, 61 N. E. 286, 
62 L. R. A; 193. Mr. Justice Harlan, in Boyd v. United States, 142 
U. S. 450, 458, 12 Sup. Ct. 292, 295, 35 L. Ed. 1077, speaking. to 
the admission in évidence of robberies committed by défendants,, 
separate and apart from the homicide under investigation, said : 

"They were collatéral to the issue to be trled. Xo notice was glven by the 
indictment of - the purpose of the government to introduce proof of them- 
They afforded no légal presumption or inference as to the particular crime 
eliarged. * * * Proof of them only tended to préjudice the défendants 
with the jurors, to draw their minds away from the real issue, and to pro- 
duce the impression that they were wretches whose lives were of no value 
to the community, and who were not entitled to the full benefit of the rules 
prescribed by law for the trial of human beings charged with crime involving 
the punishment of death." 

See, also, the following: State v. Berger, 121 Iowa, 581-586, 96 
N. W. 1094; State v. Vance, 119 Iowa, 685, 94 N. W. 204. 

The admission in évidence of certain letters is assigned for error. 
The witness Willey testified that while doing his détective work he 
got certain letters from the wife of the défendant Sorenson. They 
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were written while the défendant and Hodge were confined in jail 
at Des Moines, under arrest for this offense. They were written to 
one Fairgraves. The purport of the letters was to request Fairgraves 
to testify to an alibi for the writer. The proof was that they were 
written by Hodge, and not by the défendant Sorenson. There was 
no évidence that Hodge wrote the letters under the dictation or with 
the knowledge and concurrence of this défendant, or that the défend- 
ant ever saw them, or sent them out of the jail, or that he had op- 
portunity even to hâve seen the letters. To implicate the défendant 
therewith, Willey testified that after he (Sorenson) was out on bail 
he asked him (Willey) if he had taken the letters to Fairgraves, and 
he said he had. Did the défendant at the time they were written 
know that Hodge was writing the letters? Or did he learn the fact 
after Hodge had written the letters, and did he acquiesce therein? 
Or did he learn from his wife, after he was out on bail, that such let- 
ters had been given to Willey to be delivered? Ail thèse are mère 
matters of conjecture; one inference being just as tolerable and rea- 
sonable as the other. Is a man's guilty knowledge and participa- 
tion to be thus placed in the wide field of mère conjecture and spécu- 
lation, when the law demands that he must be presumed to be inno- 
cent, and that this presumption cannot be displaced except by such 
affirmative facts as shall satisfy the minds of the jury beyond a rea- 
sonable doubt of his guilt; and when it further commands that if the 
act or conduct of the accused may be accounted for upon a hypothesis 
that consists with his innocence equally with his guilt, it shall be re- 
ferred to his innocence? 

The exactions of the law in this respect are illustrated by the fol- 
lowing rulings on applied principles: In State v. Loftus, 128 Iowa, 
529, 104 N. W. 906, the défendant, Mrs. Loftus, was prosecuted 
for adultery. To show illicit correspondent conducted with the 
défendant, the state introduced in évidence certain billets, which the 
évidence tended to show were in the handwriting of one Merrifield, the 
alleged adultérer. One of the missives was found under her bed 
where she and her husband usually slept, and another in an unsealed 
envelope under the bed in a spare room. The évidence did not show 
how they reached the house, or that they were otherwise in the pos- 
session of or ever had been seen by the défendant. This was supple- 
mented by testimony tending to show that the défendant and Merri- 
field had been seen to exchange notes on the street. Her husband 
also testified that in discussing divorce proceedings between them he 
said to her: "I hâve got some notes which will be pretty hard for 
you to account for ;" to which she replied : "They don't amount to 
much. There is no name signed." The court said of this: 

"To what notes either referred is not disclosed. The record t'ails to coîi- 
nect those introduced in évidence with the accused, and it was error to ad- 
mit them." 

In Fearing v. Kimball, 4 Allen (Mass.) 125, 126, 81 Am. Dec. 690, 
it was held that an unanswered letter is inadmissible, although the 
statements contained are well known to the addressee. "This is on 
the ground that a letter written to a party by a third person to which 
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no reply is made does not show acquiescence in the facts stated in 
the letter." 

So in Commonwealth v. Edgerly, 10 Allen (Mass.) 184, it was held 
that, under a charge of counterfeiting, a letter containing counter- 
feit money, found in the defendant's possession when arrested, is in- 
admissible in évidence. 

In People v. Green, 1 Parker, Cr. R. 11, it was held the posses- 
sion by a person of an unanswered letter found in his pocket at the 
time of his arrest was not of itself évidence of the truth of the con- 
tents, and it cannot be read in évidence against him. 

People v. Colburn, 105 Cal. 648, 38 Pac. 1105, was a prosecution 
for robbery, alleged to hâve been committed by the défendant and 
Knox, and one Masterson, who pleaded guilty. After the arrest of 
Masterson the défendant and Knox disappeared. Some months later 
the défendant was arrested in Arizona, and a letter was found upon 
his person written by one Moore, in which Moore stated that he had 
been trying to ascertain the whereabouts of the défendant for some 
time and warn him of the fact that he was suspected of the robbery; 
that effort was being made by the officers to locate and arrest him. 
It contained statements of the writer assuming that the défendant 
was guilty of the robbery. The court said that such statements in the 
letter were well calculated to impress the jury with a belief of the 
defendant's guilt, and it was clearly hearsay: 

"It ■will not do to say that Moore was a friend of the défendant, and 
lience that the évidence was admissible. * * * The question of friend- 
ship or enmity does not properly constitute a factor in the problem. The 
letter was a statement of a third party in nowise connected with the dé- 
fendant, was not made under the sanction of an oath, and not admissible." 

After, stating that a letter found upon the prisoner when arrested 
has been held to be no évidence of the facts stated in it, the court fur- 
ther said; 

"There are exceptions to the rule, as, for instance, where it is shown that 
the défendant has acted upon the information contained in the letter, or 
where he has answered it, in which case so much of the letter as is explana- 
tory of his answer is admissible, or where the party receiving the letter has 
by his acts or conduct invited the sendïng of it to him. There was no suffî- 
cient showing to render the letter admissible under any of thèse exceptions." 

The case of State v. Shive, 58 Kan. 783, 51 Pac. 274, présents a 
most considerate opinion by Chief Justice Doster in the application 
of the principle of law in question. The défendant was charged with 
the crime of robbery. In order to connect him and another party 
with the scène of the robbery, pièces of an envelope, found near a 
haystack about three miles south of the house where the robbery oc- 
curred, were introduced in évidence. The envelope when pieced to- 
gether indicated that it was addressed to the défendant Shive, on the 
street in which he lived, with a card directing its return to the street 
on which the other défendant lived. It also bore the stamp and 
postmark of a given town. There was also évidence tending to show 
that the défendant was seen on the afternoon of the robbery at the 
haystack. There was no direct évidence that the envelope had been 
in the possession of the défendant. Of the objection to the admis- 
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sibility of thèse scraps of paper the trial court said, "They are only 
compétent as a circumstance," as tending to show that the défendant 
was in the vicinity of the place where the crime was committed, a short 
time before its commission. But Judge Doster said: 

"No connection between the défendant and the paper being shown, he was 
unable to explain it. The state never having shown that he had It or was re- 
sponsible for it, he was not called upon to explain how he partéd with it, or 
how it came to be in the place where found. The presumption that, accord- 
ing to the known course of the postal service, an addressed and stamped let- 
ter reaches its destination, will not, in our judgment, suffice to show that 
the envelope enclosing such letter, found thereafter many miles from the 
place of résidence of the addressee, was left by him at the place where 
found. * * * \ve are not permitted, at least against a person accused 
of crime, to taek one presumption upon another and from the séries infer 
guilt against him. The very contrary is the rule." 

In Iyong v. State, 81 Miss. 448, 33 South. 224, the défendant was 
indicted for robbery, committed by entering the house of one Law- 
son, at night, and taking some money therefrom. For the purpose 
of incriminating the défendant, the daughter of Lawson was permitted 
to testify that on the evening before the occurrence she told the dé- 
fendants wife that her father had received his pay that day for some 
work. It was held that this évidence was inadmissible, without proof 
that the défendant had knowledge of the possession of the money by 
L,awson, the court saying, "The wife's knowledge is not the husband's 
knowledge." 

So hère, the popular conception of the relation between husband 
and wife, as the depositaries of mutual confidences, possibly might 
lead the jury to conclude that the wife's possession of the letters 
was that of the husband as his agent. But in criminal law it is ax- 
iomatic that the wife's knowledge is not the husband's knowledge, 
and her possession of the article not belonging to the husband is 
not imputable to him. Therefore, it did not devolve upon the de- 
fendant to show or explain how the letters got into his wife's posses- 
sion; but it devolved upon the government to show that he gave or 
sent them to her for delivery, with knowledge of their contents. This 
principle is recognized in Nevada Company v. Farnsworth, 102 Fed. 
573-576, 42 C. C. A. 504, where it was sought to employ against the 
défendant a letter written between third parties containing statements 
said by the writer to hâve been made to him by the défendant. In 
that case Judge Thayer said, "It was not shown that the défendant 
either authorized the letter in question to be written, or that he saw 
the same, and was acquainted with its contents, before it was mailed ;" 
and, therefore, it was held incompétent. Proof of such authorization 
"must be established by évidence that does more than raise a mère 
suspicion, a conjecture, or possibility, for évidence which merely shows 
it possible for the fact in issue to be as alleged, or which raises a mère 
conjecture that it is so, is an insufficient foundation for a verdict, 
and should not be left to the jury." State v. Massey, 86 N. C. 658, 
41 Am. Rep. 478 ; Coffin v. United States, 156 U. S. 432, 15 Sup. Ct. 
394. 39 L. Ed. 481 ; Sprinkle v. United States, 150 Fed., loc. cit. 62, 
82 C. C. A. 1. 



798 168 FEDERAL REPORTER. 

For the purpose, we présume, of Connecting the défendant with 
both the alleged burglary and the larceny, the government introduced 
évidence tending to identify a watch, found in a dresser drawer of a 
folding bed in the house occupied by Mrs. Sorenson, as among those 
claimed to hâve been put in the safe by the jeweler, Trindle, the 
evening before the larceny. This was after the defendant's arrest, 
and when he was in jail, nearly three weeks subséquent to the theft. 
The officers who made the search of the house and took the watch 
returned.it to Mrs. Sorenson the next morning. While she testified 
to the ownership of the watch, and there was some corroborative tes- 
timony to support her claim, the évidence on the part of the gov- 
ernment tended to the contrary. Was this évidence admissible and 
sufficient to authorize the jury to infer the defendant's connection with 
either the burglary or the larceny? Conceding that the time within 
which the watch was found brought the incident within the rule of 
"récent possession of stolen property," it must be kept in mind that 
the défendant is not charged with the offense of receiving stolen 
goods, etc., and under the indictment is only called upon to meet 
the charge of burglary and larceny committed by him. 

"To raise the presumption of guilt f rom the possession of the fruits of the 
instruments of crime by the prisoner, it is necessary that they should be 
found in his exclusive possession. A constructive possession, like constructive 
notice or knowledge, though sufficient to create a civil liability, is not suffi- 
cient to hold the party responsible to a criminal charge. He can only be re- 
quired to account for the possession of things which he actually and know- 
ingly possessed; as, for example, where they are found upon his person, or 
in his private apartment, or in a place of which he kept the key. If they 
are found upon premises owned or occupied as well by others as himself, or 
in a place to which others hâve equal facility and right of access, there 
seems no good reason why he, rather than they, should be charged upon 
this évidence alone." 3 Greenleaf's Evidence (16th Ed.) § 33. 

The rule is stated as follows by Underhill, Crim. Ev. § 300 : 

"Not only must the possession be récent, but it must be Personal, exclusive, 
and with a distinct, implied, or expressed assertion of ownership. If thèse 
essentiàls are not proved, a conviction based upon the fact of possession must 
be set aside. A mère constructive possession is not enough. The accused will 
not be presumed to hâve stolen articles which he does not know he pos- 
sesses. If other persons hâve equal right and facility of access with him to a 
room, trunk, or closet where stolen goods are discovered, possession not be- 
ing exclusive or personal, is of no value as évidence." 

"To warrant an inference of guilt of theft f rom the circumstance of posses- 
sion of recently stolen property, such possession must be personal and ex- 
clusive, must be unexplained, and must involve a distinct and conscious asser- 
tion of property by the défendant." Field v. State, 24 Tex. App. 422, 6 S, 
W. 200; State v. Castor, 93 Mo. 251, 5 S. W. 90G. 

The watch was not found on the person or in the actual posses- 
sion of the défendant. The testimony of the witness Sims, for the 
prosecution was that "Hedrix found a watch there — taken out of 
a drawer on top of folding bed" ; and Hedrix' statement was : 

"It was found either on top of the folding bed or the dresser, in a little 
drawer on the top. It might hâve been both — folding beds are both," 

Mrs. Sorenson testified: 

"I remember them getting the watch out of a drawer in the folding bed. 
Hedrix took the watch away. It was my watch." 
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In récognition of the fact that it was taken from her possession, 
the officers returned it to her. There is no évidence that after the al- 
leged larceny the défendant was in the house or room where this 
watch was found. The only évidence touching this is the statement 
of the eager witness Willey, who first testified • that he saw the dé- 
fendants team in front of Hanson's saloon a little after 4 o'clock of 
the day the robbery occurred at Van Meter, that he next saw the team 
at the defendant's house the next morning in the back yard, and that 
the défendant was wiping down one of the horses. Giving full crédit 
to the testimony of this witness, it only shows that there was a pos- 
sibility that the défendant might hâve entered the room of his wife 
after thé robbery and given her the watch. His conviction ought not 
to rest upon such conjecture, when there is no évidence that he was 
even in Van Meter the night when the larceny was committed, or with- 
out any évidence that he was absent from his home that night. 

The civil unity of the marital relation has in no case been ex- 
tended in a criminal proceeding to make stolen goods, found in the 
wife's possession and claimed by her as her individual property, the 
possession of the husband, especially so in the absence of the hus- 
band. In such case "he could not reasonably be required to account 
for or explain the possession of another." State v. Warford, 10G Mo. 
63, 16 S. W. 888, 27 Am. St. Rep. 322. 

In State v. Owsley, 111 Mo. 450-451, 20 S. W. 194, it was held 
that the fact that part of the stolen property was found in the house 
of defendant's wife, with whom he was not at the time living, is not 
sufficient to râise the presumption that he stole it, for the reason that 
"the possession of the wife could not under those circumstances be 
regarded as the exclusive possession of the husband." See, also, 
People v. Hurley, 60 Cal. 74, 44 Am. Rep. 55 ; Turbeville v. State, 
42 Ind. 490; State v. Griffin, 71 Iowa, 372, 32 N. W. 447; Perkins 
v. State, 32 Tex. 109. 

The possession of the watch by Mrs Sorenson and her assertion 
of ownership thereof, in the absence of the défendant while he was 
in jail, would tend to incriminate her rather than the husband. 

No question is made of the recognized rule of évidence in the in- 
vestigation of the existence of an alleged fraud or the commission 
of a criminal offense, dépendent upon circumstantial évidence, that 
a wide range of inquiry may be indulged ; and that remotely con- 
nected incidents, no one of which singly considered would be sufficient 
predicate for a conviction, may be admitted ; and if the collective 
whole be sufficient to carry conviction to the minds of the triers 
of the facts beyond a reasonable doubt, they may be admitted to 
such end. A proper analysis of the pronouncements of courts favor- 
ing the admissibility of isolated instances of an inculpatory character, 
and the advisability of not excluding each disjected part merely be- 
cause of its insufficiency to justify a conviction, will disclose that 
the parts held to be admissible corne within the range of légal com- 
petency, according to established rules of évidence as applied to the 
spécial facts and circumstances of the particular case. But they do 
not imply that mère suspicion is the équivalent of proof, or that mère 
hearsay testimony may be resorted to, or that unrelated, incompétent 
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incidents and circumstances may become admissible because of the 
number of them. In law as in mathematics the multiplication of 
by 2 does not make 1. ■ In other words, a pièce of évidence, which in 
and of itself is incompétent under settled rules of law, cannot be 
rendered admissible by attempting to link it up with some other fact 
or circumstance that might be compétent. Otherwise, it is made 
possible to augment 1 by the mathematical absurdity of attempting 
to add to it 0. 

"The facts alleged as the basis of any légal Inference must be clearly 
proved, and indubitably connected with the factum probandum. * * * No 
weight, therefore, must be attached to circumstances which, however, they 
may excite conjecture, do not warrant belief. Occurrences may be mysteri- 
ous and justify véhément suspicion, and yet the supposed connection between 
them may be but imaginary, and the coexistence indicative of accidentai occur- 
rence merely, and not of mutual corrélation. * * * Every circumstance, 
therefore, which is not clearly shown to be really connected as its corrélative 
with the hypothesis it is supposed to support, must be rejected from the judi- 
cial balance; in other words, it must be distinctly established that there exists 
between the factum probandum and the facts which are adduced in proof 
of it a real connection, either évident and necessary, or so highly probable 
as to admit of no other reasonable explanation." Wills, Circumstantial Ev. 
172, 174. 

It appears from the report in 143 Fed. 820, 74 C. C. A. 468, that 
this case was heretofore before this court on writ of error. The 
judgment of conviction was reversed on the ground of the improper 
admission in évidence of the testimony of a post office inspector re- 
specting an alleged confession of guilt by the défendant. No other 
question was considered or determined by that décision. Whether 
or not the évidence hère , complained of was presented on the former 
trial, or any error -assigned thereon, we are not advised by the record 
on which this writ of error was sued out — the only record hère we 
can consider. The ruling of this court on the former writ of error 
only tends to show a former wrongful conviction, which certainly does 
not help the last one. 

The désire for a conviction, and the zeal of the prosecutor to se- 
cure one, make it more the duty of the ministers of justice to see 
that the safeguards of the law are not broken down to compass the 
conviction. 

There was not, in our judgment, sufficient compétent évidence in 
this case to justify the conviction of this défendant, and the court 
erred in not granting the request for a directed verdict. 

It results that the judgment of the District Court must be reversed, 
and the cause remanded with direction to grant a new trial, and for 
further proceeding not inconsistent with this opinion. 

HOOK, Circuit Judgé (dissenting). Sorenson and Hodge were 
twice convicted of the crimes charged in the indictment. Sorenson 
alone complains of the second conviction. At the first trial évidence 
of their confessions of guilt was received. We held that the circum- 
stances attending the confessions rendered them inadmissible under 
the rule of Bram v. United States, 168 U. S. 532, 18 Sup. Ct. 183, 
42 L,. Ed. 568, and remanded the case for retrial. It was also urged 
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in their behalf that error was committed in the admission of other 
évidence against them, but our reversai was not on that account, and 
no mention was made thereof in the opinion. 74 C. C. A. 468, 143 
Ped. 820. When the case was again tried the trial court very nat- 
urally supposed the admission of such other évidence was proper 
and acted accordingly, but it is now held that its action in each in- 
stance was erroneous. 

I agrée that as the statute requires a sentence at hard labor, and 
it was not imposed, the case should be sent back for correction in 
that particular; but the opinion of the court goes further, and not 
only holds that practically ail of the évidence received against Soren- 
son was inadmissible, but leaves it quite doubtful whether an offense 
under section 5478, Rev. St., was committed by any one. The last of 
thèse is the more serious in its conséquences. A construction is adopt- 
ed that destroys much of the effectiveness of the statute in a class of 
prévalent offenses which, as its language indicates, it was specially 
designed to cover. I refer to burglaries of post offices in small towns, 
villages, and rural settlements where the premises are also used for 
private business. 

Section 5478 reads : 

"Any person who shall forcibly break Into or attempt to break Into any 
post office or any building used in whole or in part as a post office with 
intent to commit therein larceny or other déprédation, shall be punishable," 
etc. 

This is not a case of a post office in one room of a building con- 
taining other rooms devoted to private business, and a burglarious 
entry and larceny in one of such other rooms. Whether the statute 
would apply to such a case does not arise and therefore need not be 
discussed. Hère the undisputéd évidence showed a single room in a 
frame building, about 22 feet wide, was used in part as a post office 
and in part as a jewelry store of the assistant postmaster. The main 
entrance was through double doors in the middle of the store front. 
There was also a back door and a window which gave upon the alley 
"right back of the stamp window." There was a fireproof "post 
office safe" which stood six or eight feet from the window, and a 
post office cabinet which formed a wall and presumably separated the 
officiais from the public who came to transact business there. It 
does not affirmatively appear that the post office safe was within 
the cabinet, but it does appear that it was in the same room and that 
it contained postage stamps, $143 of postal and money order funds, 
and some watches belonging to the private business. The safe was 
blown open in the night-time and the money and watches stolen. Up- 
on this it is in substance said in the foregoing opinion that the fédéral 
court has jurisdiction to punish for burglary only when committed 
for the purpose of taking property of the United States in the post 
office compartment; that the intent of breaking into the post office 
must be to take property belonging to the Post Office Department, 
and that if the safe containing the money was not within the cab- 
inet there was nothing to indicate to the thief that the money be- 
longed to the United States, and therefore it would be mère con- 
168 F.— 51 
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ifeç^Vf e , tq i.infer ^eyypqyisi^iintentjtosteal-post office fonds; that 
the. location . of tjtie safç, w.ithin the cabinet was a jurisdictional fact 
vvhîch M ^honld haye ; been, made affirmatiyely to appear, and, as the 
eyïdênçe leftj.it, doubtful; just : where- the safe was located, Sorenson J s 
req'uest for a direçted verdict' should havçbeen granted. It will be 
obseryed that the jetter of the statute broadly covers the forcible 
breaking into a room used in part as a post office with intent to com- 
mit a larceny or other déprédation therein, and that the statute is so 
Iiarrowiy construed as (1) to cover only that part of the room which 
is physically inclosed for; the exclusive use of the post office officiais ; 
(2) tornean that the intent of the burglar must be to steal or commit 
other, ; déprédation upon property belonging to the Post Office Depart- 
ment wûiqh at the time isaçtually within the restricted inclosùre; 
and ( ; 3)ithat a fireproof safe, in the same room but outside of the 
res'tripted-irjclosure, used for the saferkeeping of property and funds 
of the, Éost Office Department, is not within thé protection of the law. 

Thi,s is so greatly at yariance ^yith riiy conception of the letter of 
the law ,and its manifëst purpose that I am constrained to express rriy 
dissent. It is common knowledge that in very many towns, villages,' 
and rural settlements the post office shares with a private business the, 
occupancy. of, a, single storeroom. It is a prevailing custom dictated 
by corisidera'tîohs ôf governmental economy and public convenience. 
The statute wa's.intendedtomeetthis well-known condition of af- 
fairs, and the language employed was well selected to that end. The 
doors, Windows, and floor space o£ such roqms are necessary to the 
post office, for without thern an int'erior inclosufe '^evoted exclusively 
to post office use would be neither' accessible nof "inhabitable. The 
openingsof the room and the floor outside of the cabinet are for the 
joint use of both the public ànd the ', private business. They are as, 
essentialto the 6ne as to the other. True, the post office use of them 
is not exclusive, but the, statute sàys, "used in whole or in part as a 
post office," and a joint use or a use in connection with another busi- 
ness is certaihly a use in part. The statute does not say and does 
not contempliate that the partial use .must be an exclusive use of a 
part of a rborh wholly isolatéd frbm the remainder by physical bar- 
riers. The patrons of the post office must necessarily pass through 
thé doors and in and about the room to deposit and receive mail and 
transact other business with the public officiais, and in doing so a 
post office , use' is as clearly exhibited , as though the place were the 
lobby or corridor of a government building occupied solely as a post 
office. If a, sack of mail is thrown into such a- room through the 
front door or the back door, it is then in the post office. Where the 
post office safe is, there is a post office use, for surely the safe-keep- 
ing of the government's stamps, funds, and records is as much a part 
of the conduct. of such an establishment as the distribution of mail 
matter. There is no law or régulation which required the keeping of 
the post office safe at Van Meter within the cabinet or in any particular 
part of the ; room. 

Référence is made in the foregoing opinion to section 318, par. 3, of 
the postal laws and régulations, requiring a ppstmaster in his application 
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for allowance for rent of a part of a room or store to give a descrip- 
tion thereof and state what séparation there will be between the post 
office and the other part of the room. The régulation referred to 
has no application to the post office at Van Meter. It relates ex- 
clusively to post offices of the first, second, and third classes, com- 
monly known as "presidential offices," for which rent allowances are 
made, and its purpose is to aid the department in determining the rea- 
sonableness of the allowance sought. But Van Meter was a fourth- 
class post office for which no rent allowance is made to the postmaster. 
Common observation tells us that in such post offices it is not at ail 
unusual to keep the case of pigeonholes for the mail on the merchant's 
shelf back of the counter with the merchandise. It may be flanked by 
dry goods or groceries, provided, of course, the postmaster keeps his 
private business separate and distinct, and does not intermingle his 
own funds and records with those of the post office. It would, I 
think, be quite difficult to apply section 5478, Rev. St., as construed by 
my associâtes to the various phases of burglaries that are being con- 
stantly committed in such premises. 

It is said the location of the safe within the post office cabinet in 
the room is a jurisdictional fact. The power of Congress over a sub- 
ject of législation committed to it is as plenary and absolute as it would 
be in a single government having in its organic law the limitations 
of the Constitution, and it includes ail appropriate means for its full 
exercise. It is not ousted by the concurring présence of that which, 
if standing alone and apart from its connections, would be of purely 
local concern. Familiar illustrations of this principle may be found 
in cases involving législation under the commerce clause of the Con- 
stitution, particularly those arising under the safety appliance acts. 
National and local affairs hâve so many points of contact and are 
frequently so closely interwoven that législation by Congress prop- 
erly confined to its constitutional sphère by letter and intent never- 
theless affects matters which, solely regarded, are within the jurisdic- 
tion of the state; but when this occurs the law of Congress stands 
unimpaired. I hâve no doubt of the power of Congress to prohibit 
and punish burglarious entrances into premises occupied for post 
office purposes, though they may also be Used for a private business ; 
nor hâve I any doubt, when reading the statute, that Congress in- 
tended to exercise the power. It seems to me to be a construction al* 
together too narrow to say in a case like this that whether the crime 
charged was committed dépends upon the post office safe being in 
some particular part of the room. It is also said that the intent of 
the entry must be to steal property belonging to the Post Office De- 
partment. But the statute says generally, "larceny or other depreda* 
tion," without référence to the ownership of the property stolen, de- 
stroyed, or injured, and Congress rightly considered that a breaking 
into such premises in itself directly threatened conséquences injurious 
to the opérations of the government, whatever the burglar might steal 
or injure after he got inside, whether the property ofthe government 
or the property of a private' individual. The statute contains no pro- 
vision limiting the ulterior intent of a burglarious efitry to particular 
property, and for a court to insert one to save its jurisdiction, if that 
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coùld be done, ïmplies a déniai qf the power of Congress to protect 
premises used in part as a post office, regardless of the unlawful de- 
sign upon its contents. Such a doctrine applied generally to the opera- 
tions,;pf' ! -the national government would disturb many views of the 
powers of Congress under the Constitution hitherto supposed to hâve 
been settled. Finally; it is said, in substance, that the particular in- 
tent of the burglarious entry depended upon what the burglar found 
and concluded to steal after he got inside, and that it would be mère 
conjecture that his intent was, to steal post office funds if the safe 
containing them was, not in the part of the room exclusively used 
for post office purposes. I think that to réfute this proposition it need 
only -be stated. 

At the second trial the government was compelled to rely wholly 
upon circumstantial évidence, and., a bpdy of facts and circumstances 
was shown which convinced the jury of the guilt of the accused. 
The. admission of thèse, facts -and circumstances is now severally as- 
sailed as well as their probative value. The contentions of counsel 
in thèse respects show a misconception of the fundamental principles 
of circumstantial évidence and a confusion of the duty of the trial 
court with the province of the jury. The admissibility of a fact in 
évidence is denied because of insufficiency in itself to convict, instead 
of being tested by its circumstantial rel.evancy to the question of guilt. 
Inferences from proven facts are dismissed as conjectures, testimony 
is claimed.to hâve been improperly admitted under rules of évidence 
which. are not applicable, and testimony relevant for one purpose 
claimed to be inadmissible because not relevant for another. 

In determining whether a circumstance tends to show the prob- 
ability of guilt or other ultimate fact in issue, the process of reason- 
ing should be that of everyday life, not that of the schooled logician 
or scientist. If, when tested by common, human expérience, a prob- 
able connection may be inferred between a fact proved and the fact 
in issue> it ; is sufficient.. A circumstance may by itself appear quite 
remote from the ultimate issue, yet it ^ should not be excluded on that 
ground, for its relation to other circumstances may impart to it an 
added: significance, and the coincidence of a number may resuit in 
satisfactôry proof. From their very nature they operate jointly and in 
a body, and to challenge them singly and severally is to ignore the 
very philosophy of the law of circumstantial évidence. The Su- 
prême Court has always taken a broad and libéral view upon this 
subject, and has rarely reversed a case because of the admission of 
circumstantial évidence. 

"Whenever the necessity arises for a resort to circumstantial évidence, ei- 
ther frorn the nature of the inquiry or the failure of direct proof, objections 
to testimony on the ground of irrelevancy are not favored, for the reason 
that the force and eft'ect of circumstantia.1 tacts usually and almost neces- 
sarily dépend upon their connection with each other." Castle v. Bullard, 23 
Howv 172, 187, 16 L. Ed. 424. 

"Circumstances àltogether inconclusive, if separately considered, may, by 
their number and joint opération^ especially when corroborated by moral 
coïncidences, be sufficient to constltute conclusive proof." The Slavers, 2 
Wall. 383, 401, 17 L. Ed. 911. 
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"It 1s well settled that, if the évidence offered eonduces In any reasona- 
ble degree to establish the probability or improbability of the fact in con- 
troversy, it should go to the jury. It would be a narrow rule, and not con- 
ducive to the ends of justice, to exclude it on the ground that it did not af- 
ford full proof of the nonexistenee of the disputed fact." Insurance Co. v. 
Weide, 11 Wall. 438, 440, 20 L. Ed. 197. 

"As has frequently been said, great latitude is nllowed in the réception of 
eircurnstantial évidence, the aid of which is constantly required, and, there- 
fore, where direct évidence of the fact is wanting, the more the jury can 
see of the surrounding facts and circunistances the more correct their judg- 
ment is likely to be." Holmes v. Goldsmith, 147 U. S. 150, 164, 13 Sup. Ct. 
288, 292, 37 L. Ed. 118. 

"There are many circumstances connected with a trial, the pertinency of 
which a judge, who has listened to the testimony and observed the conduct 
of the parties and witnesses, is better able to estimate the value of than 
an appellate court, which is conflned in its examination to the very words of 
the witnesses, perhaps imperfectly taken down by the reporter." Mr. Jus- 
tice Brown in Moore v. United States, 150 U. S. 57, 00, 14 Sup. Ct. 26, 37 L. 
Ed. 996. 

In Thiede v. Utah, 159 U. S. 510, 16 Sup. Ct. 62, 40 E. Ed. 237, 
a husband was convicted of murdering his wife. There was no direct 
proof of the crime. Witnesses testified to hearing the deceased scream 
at several times; to seeing her with black eyes and a bruised face; 
to her eyes looking red ; to her crying on several occasions, and ap- 
pearing alarmed and scared ; and to bruises and discolorations of her 
body. The objection was that the witnesses did not connect the ac- 
cused with the appearances or testify that he caused them. The 
court said: 

"It is true thèse matters do not constitute direct évidence of ill treatment 
or a long-continued quarrel, but they are circumstances which, taken in 
connection with the testimony of wliat was seen and heard passing betvveen 
the défendant and his wife, were fairly to be eonsidered by the jury in de- 
termining the truth in respect thereto. Whether the relations between the 
défendant and his wife were friendly or the reverse was to be settled, not by 
direct or positive but by eircurnstantial évidence, and any circumstance 
which tended to throw light thereon might fairly be admitted in évidence be- 
fore the jury." 

And the ill treatment by the accused of the deceased and the feel- 
ing between them was held admissible as bearing on the motive, 
and tending "to rebut the presumed improbability of a husband mur- 
dering his wife." 

In Clune v. United States, 159 U. S. 590, 593, 16 Sup. Ct. 125, 126, 
40 L. Ed. 269, Mr. Justice Brewer, speaking of eircurnstantial évi- 
dence, said: 

"It is familiar law that where a case rests upon that character of évidence 
much discrétion is left to the trial court, and its ruling will be sustained if 
the testimony which is admitted tends even remotely to establish the ultimate 
fact." 

"The destruction, suppression, or fabrication of évidence undoubtedly gives 
rise to a presumption of guilt to be dealt with by the jury." Chief Justice 
Fuller in Wilson v. United States, 162 U. S. 613, 621, 16 Sup. Ct. 895, 899, 40 
L. Ed. 1090. 

Circumstantial évidence compétent and relevant upon a charge of 
murder is not to be excluded because it also tends to prove the ac- 
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cused guilty of another murder not charged. Moore v. United States, 
150 U. S. 57, 61, 14 Sup. Ct. 26, 37 L. Ed. 996. 

With the foregoing principles in mind, let us look at the important 
facts and circumstances which led the jury to believe Sorenson was 
guilty. Each of them was supported by substantial évidence, most 
of thëm without dispute : 

(1) During the night of September 39, 1904, the safe of the post 
office at Van Meter, Iowa, was blown open with some violent ex- 
plosive. The door of the safe was blown off, and the lining thrown 
out and scattered around. Money of the post office establishment and 
between 20 and 30 watches belonging to the jeweler and his customers 
which had been placed in the safe were stolen. When the burglary 
was discovered between 3 and 4 o'clock of the moming of September 
30th, the. room was still filled with the gases of the explosion. Before 
the assistant postmaster and his wife left the premises the previous 
evening, they locked the safe and ail the doors and Windows of the 
room. There was no direct testimony showing how the burglars en- 
tered, Ôr that they were not concealed in the room at closing time. 
Van Meter is a town about 19 miles from the city of Des Moines. 
Sorenson lived in South Des Moines. 

(2) About a week before the burglary Sorenson, Hodge, one Willey, 
and a fourth man went on a fishing trip. During a conversation in 
which ail participated, a proposition was made to Willey that he drive 
Sorenson's team, which they were then using, to Van Meter and assist 
them in burglarizing the post office. "They said there would be a pièce 
of money, and that there was a jewelry store there too." Willey de- 
clined. The proposition was in the présence and hearing of Sorenson, 
but it Was not shown who made it or that Sorenson said anything in 
response to it. 

(3) Sorenson's team and a wagon were seen in his yard at noon 
of the day before the riight of the burglary, again in the afternoon 
in front of a saloon in Des Moines, there being two seats in the wagon, 
one being an extra one. It was again seen the next moming in Soren- 
son's back yard, and he was engaged in wiping down one of the horses. 

(4) October 17, 1904, 18 days after the burglary* Sorenson and 
Hodge were arrested in the railroad yards in South Des Moines. They 
had just corne out of a box car. There were found on their persons 
a small bottle of nitroglycerin, a small bottlë of oil of mustard, a 
flash light, fuses with dynamite caps attached, separate fuses and 
caps, a syringe, a pièce of soap, and a bunch of skeleton keys. Each 
had a loaded revolver. Sorenson had the nitroglycerin. Thèse articles 
constituted a complète outfit for blowing open saf es. Soap was shown 
to be commonly used to paste over the seam made by the safe door, 
to render the interior air-tight, a space being left into which the nitro- 
glycerin is dropped with the aid of a syringe. It is common knowl- 
edge that a fuse is to allow withdrawal to a place of. safety, and that 
an exploding cap gives that sudden access of température which is 
one of the methods of exploding nitroglycerin. It was shown that 
oil of mustard is used to put on the soles of shoes to prevent hounds 
from tracïng the wearers. The use to which skeleton keys, revolvers, 
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and flash light may be put is obvious; but, if not, it is suggested by 
the other members of thé collection. There is no évidence in the 
record that Hodge was a coal miner. Moreover, the évidence was un- 
disputed that the fuses found on them were not a third as long as 
should be used in a coal mine. Dynamite, of which nitroglycerin is 
a component part, was shown to be used in mines, but there was no 
évidence that liquid nitroglycerin is so used. 

(5) A few hours after Sorenson's arrest, and while he was in jail, 
bis house was searched. Other caps and fuses were found. There 
was also found a small gold watch in a drawer on top of a folding 
bed. It was taken to police headquarters, and memoranda made of 
the numbers of the case and works by several of the ofhcers. The 
following morning it was taken back and delivered ta Mrs. Sorenson. 
Shortly afterwards the authorities received information leading them 
to believe the watch was among those stolen at Van Meter, but when 
the officers went back to get it from Mrs. Sorenson it could not be 
found. Willey testified it was purposely destroyed. It is said the 
watch when first found was not in Sorenson's possession, but in that 
of his wife. That is true only in the sensé that, being in jail, he was 
absent from home and she was in charge. The identity of the watch 
was convincingly proved. The original records of the jeweler who 
first sold it showed the numbers of case and works. The purchaser 
presented it to his daughter, she left it with the assistant postmaster 
at Van Meter for repair, and he put it in the safe when he closed the 
post office the night of the burglary. There was other évidence of 
identity. It is important to note in this connection that Mrs. Soren- 
son's claim of ownership was wholly inconsistent with that of the 
assistant postmaster's customer. There was no pretense that she 
found the watch or bought it of some one after the burglary. 

(6) While Sorenson and Hodge were in jail, and before the first 
trial, Mrs. Sorenson gave to witness Willey three letters written by 
Hodge, two of them addressed to Willey and the other to a man named 
Fairgraves. She requested Willey to take them to Fairgraves. The 
letters contained ingenious directions in détail for the fabrication of 
an alibi for Hodge, and yet intended to be sufnciently vague in cer- 
tain particulars to protect Fairgraves from a charge of perjury. When 
Sorenson was released on bail he asked Willey if he had taken the 
letters to Fairgraves, and upon receiving an affirmative reply he asked 
what Fairgraves said. An account of the incident and the letters 
were received in évidence against Sorenson. 

It is said there was no proof of a forcible breaking, and that it is 
as reasonable to assume the thief was concealed in the room when it 
was closed in the evening. This applies to the burglary only, not to 
the larceny, of which Sorenson was also found guilty. It is well 
settled that a forcible breaking may consist of a mère displacement 
or putting aside of any barrier against intrusion, such as the lifting of 
the latch and pushing open of a closed door (State v. Groning, 33 Kan. 
18, 5 Pac. 446), the pushing open of a closed but unfastened transom 
swinging horizontally on its hinges (Dennis v. People, 27 Mich. 151), 
the opening of an unlatched screen door held closed by spring hinges 
(State v. Conners, 95 Iowa, 485, 64 N. W. 295), or by the raising of 
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a window sash (Frank v. State, 39 Miss. 705 ; State v. Herbert, 63 
Kan. 516, 66 Pac. 235). The description of the interior of the prem- 
ises and the character and location of the furniture and fixtures given 
by the assistant postmaster, the care taken to fasten the doors and 
Windows at closing time, and the extrême improbability that men 
equipped as the burglars were with means to blow open a steel safe 
to get its contents would so unnecessarily risk détection by concealing 
themselves in a room in a small building, ail considered, would, I think, 
lead a reasonable mind to believe a forcible entrance was made after 
the departure of the lawful custodian. See United States v. Lantry 
(C. C.) 30 Fed. 232, and State v. Warford, 106 Mo. 55, 16 S. W. 886, 
27 Am. St. Rep. 322. 

The testimony of the witness Willey is criticised. It is true he 
had been sent to the penitentiary for stealing butter, and was after- 
wards paroled by the Governor and then pardoned. It is also true 
that witnesses testified his réputation for truth and veracity was bad. 
But, after ail, the weight to be given to his testimony was for the jury. 
They saw him and the impeaching witnesses upon the stand, and ob- 
served their demeanor while testifying, and were much better qualified 
to détermine what credence should be accorded his testimony than 
an appellate court. The record shows he testified temperately, and 
made qualifications helpful to the accused, which, if altogether evil- 
minded, he would probably hâve omitted. Moreover, none of his tes- 
timony about the conversation on the fishing trip, the whereabouts 
of Sorenson's team before and after the burglary, and Sorenson's 
connection with the attempt to make a perjured alibi was contradicted 
in any way. 

Complaint is made of the admission of the conversation in which it 
was proposed to Willey that he join in the commission of the burglary. 
There was évidence that it was in the présence and hearing of Soren- 
son. The witness testified : 

"Gleason, Hodge, and Andy (Sorenson), and ail of us were talking in tliat 
conversation. Which one made the proposition I can't say for sure. We 
were not over 15 feet apart when in that part of town." 

It is said that it devolved upon the government to show to the satis- 
faction of the jury that the défendant heard the proposition and that 
he assented to it. There are two distinct errors in this contention. The 
rule is that if a statement is made in the présence and hearing of a per- 
son it will be presumed he heard it, there being no évidence to the con- 
trary. The rule is founded on necessity and the impossibility of prov- 
ing an actual hearing save f rom the mouth of the hearer. Nor was it 
necessary in this case to show directly that Sorenson assented to the 
proposition at the time. There are many cases upon this subject, each 
turning upon its spécial facts and circumstances. In some it is held 
an assent will be presumed, in others not. Much dépends upon the 
character of the déclaration in determining whether silence gives con- 
sent. Passing the question whether Sorenson's assent could be shown 
by testimony of subséquent occurrences, it is sufficient hère to say that 
the making of the proposition in his présence and hearing was relevant 
as conveying information of the présence of money and jewelry in the 
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post office at Van Meter, if for no other purpose. If it was relevant 
for any purpose, it is not to be rejected because irrelevant for another. 
In Stat'e v. Kepper, 65 Iowa, 745, 23 N. W. 304, it was said : 

"The fact that défendant knew that there was nioney in the house was 
a proper eircumstance to be considered by the jury in determining whether 
he is the person who broke and entered it." 

Complaint is also made of the admission in évidence and exhibition 
to the jury of the nitroglycerin, fuses, dynamite caps, etc., found on 
Sorenson and Hodge when arrested. As the question is one of admis- 
sibility and not of weight, I will pass by the emphasis put upon the fact 
that the arrest was 18 days after the burglary and the accused were then 
19 miles distant from Van Meter. The évidences of the use of a vio- 
lent explosive in the appearance of the door and lining of the safe, and 
the gases in the room soon after the burglary, in connection with the 
testimony as to the way nitroglycerin and other articles found on the 
accused were commonly used in forcing safes, constitute some proof 
that implements of that character were probably employed in the prés- 
ent case. It is said the ability to commit a crime does not évidence the 
act. The correct rule, however, is that physical capacity to commit a 
crime (Thiede v. Utah, 159 U. S- 518, 16 Sup. Ct. 62, 40 L. Ed. 237), 
or the possession of skill, knowledge, or familiarity with the spécial 
means employed in its commission, has a probative value. If the means 
are peculiar, and such as nien generally are not familiar with or ca- 
pable of using, évidence that an accused is so equipped is obviously ad- 
missible. People v. Brotherton, 47 Cal. 388, 402. We ail know that 
few men are accustomed to handling nitroglycerin or familiar with its 
use, and few are able to force entrance into a steel safe. The fact that 
each separate article had a lawful use makes of course in favor of the 
accused, but does not render the évidence inadmissible. It is true the 
trial court said in its charge to the jury that this évidence might be con- 
sidered as tending t'o show the accused were going to commit some oth- 
er crime. This was evidently inadvertent, and may well be passed by, 
because counsel at the trial did not direct the court's attention to it by 
an exception, nor did they make it the subject of an assignment of er- 
ror. 

In Commonwealth v. Williams, 2 Cush. (Mass.) 583, on a trial for 
burglary, a mass of burglar's tools found in the possession of the ac- 
cused were received in évidence and exhibited to the jury, though it was 
conceded that a portion of them were not adapted to the commission of 
the offense. Among them were pistols. It was held not error. 

State v. Dubois, 49 Mo. 573. Upon a charge of burglary and lar- 
ceny it was shown that the door of the house had been broken open with 
burglar's t'ools. As part of the évidence against the accused, it was 
shown that eight days after the crime was committed burglar's tools 
were found in a trunk belonging to him, or in his possession, and the 
tools were produced in court and shown to the jury. It was held that 
the évidence was properly admitted. 

In Williams v. People, 196 111. 173, 63 N. E. 681, an express office 
in Chicago was broken into, a trunk broken open, and certain articles 
stolen. Evidence was admitted that when the accused was arrested 31 
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days later he had on his person a jimmy and punch, a pair of pliers, and 
a case knife, 

In People v. Gregory, 130 Mich. 522, 90 N. W. 414, it was held prop- 
er to receive évidence of the finding, more than eight months after a 
bùrglary, of burglars' tools on a farm belonging to the mother-in-law 
of the accused, but which had been occupied by him alone, also of the 
finding of part of the stolen property in a room in a house in the city 
occupied by the accused and his wife, though she claimed it to be lier 
room/ 

As to the finding of the watch in Sorenson's house 18 days after the 
bùrglary: The proof was clear and convincing that the watch was one 
of those stolen from.the safe at the time of the bùrglary. No explana- 
tion consistent with that fact was given in défense. It is, however, que- 
ried whether it was admissible and sufficient (wholly différent things) 
to authorize the jury to infer defendant's connection with either the 
bùrglary or the larceny, and as Sorenson had been placed in jail a few 
hours before his house was searched, and his wife was then in charge, 
the lack of civil unity of the marital relation is employed to make the 
possession of the watch her possession, not his. 

The possession of stolen property is' always admissible on a charge 
of larceny, and when the property was stolen in connection with a bùr- 
glary it is also admissible on a charge of the bùrglary. The probative 
value of such évidence varies with the circumstances att'ending the pos- 
session, and the proxirnity or remoteness in point of time from the com- 
mission of the crime. If the possession is récent and unexplained, it 
may hâve a prima facie effect; if not impaired by other évidence, it 
may be given controlling weight' and alone justify conviction. This 
principle has been applied in a murder case, the accused being found in 
possession of property of the deceased two weeks after he was killed 
(Wilson v. United States, 162 U. S. 613, 16 Sup. Ct. 895, 40 L. Ed. 
1090), and on an indictment for arson, the proof being that property 
in the house at the time it was burned was soon afterwards found in 
the possession of the accused (Rickman's Case, 2 East, P. C. 1035). 
But if the possession is not récent, it is still to be received as a circum- 
stantial fact, and its value determined by the jury in the light of ail the 
évidence. "The lapse of a long interval opens a greater possibility of 
innocent explanation, and may prevent the raising of a presumption of 
law, but does not alter the relevancy of the fact." 1 Wigmore, Ev. § 
152. And the évidence is also admissible though the possession is not 
personal or exclusive, as when the fruits of the crime are found in a 
place frequented by the accused, or with an associate or companion, 
accompanied by évidence of complicity. The admissibility of the fact' 
of possession and its circumstances on the one hand, and the probative 
effect thereof on the other, are two différent things. The range of the 
latter is f rom prima facie proof sufficient for conviction to a remote cir- 
cumstantiai relevancy thé weight of which dépends largely upon its as- 
sociation with other circumstances. But in every case the évidence 
should be admitted for the considération of the jury when it' has any 
tendency to show the probability of a connection between the accused 
and the commission of the crime. Thèse principles are elementary, and 
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are so well founded in reason and good sensé that one might forbear 
repeating fhem did they not appear to afford ample justification for the 
action of the trial court in the case at bar. Some of the cases selected 
at random from many will illustrate their application. 

Randolph v. State, 100 Ala. 142, 14 South. 792. A man and his wife 
were jointly indicted and t'ried for burglary. Thirteen months after 
the commission of the offense their house was searched when the hus- 
band was in jail on another charge, and some of the stolen property was 
found, though a search made just previous to his arrest failed to reveal 
anything. It was held this was some évidence for the jury to consider 
on the charge against him. 

In People v. Van Dam, 107 Mich. 425, 05 N. W. 277, the house of 
défendant, who was accused of burglarizing a store, was searched, dur- 
ing his temporary absence, 26 days after the crime was committed, and 
several articles of merchandise were found. Evidence was admitted 
showing this fact and the similarity of the articles in kind, shop wear, 
and exposure to those remaining in the store. 

In Bryan v. State, 62 Qa. 179, a burglary and larceny were both 
committed. The possession of the property 12 days after the theft; not 
sat'isfactorily explained, was held admissible on the charge of burglary. 

In Frazier v. State, 135 Ind. 38, 34 N. E. 817, the claim of the prose- 
cution was that the accused, together with Manning and others, com- 
mitted the burglary and larceny. As to the admission of certain évi- 
dence, it was said : 

"We do not ttrink the court erred In permitting the state to prove that 
a part of the stolen property was found on Manning at the time of his 
arrest, and his conduct teuding to show that he was one of the thieves. Of 
course, sueh proof would not hâve been admissible for the purpose of prov- 
ing a eonspiracy to commit the crime charged, because it occurred after the 
crime was committed, but we think, when taken in connection with the ap- 
pellant's association with Manning, both before and after the crime, that 
it was a circumstance proper to be considered by the jury in determining the 
guilt of the appellant." 

In Malachi v. State, 89 Ala. 134, 8 South. 104, a coat belonging to 
deceased was found in possession of the accused three months after the 
homicide. It was left to the jury to consider in connection with the 
testimony of an accomplice who swore to the killing but not to the tak- 
ing of the coat. 

In Branson v. Commonwealth, 92 Ky. 330, 17 S. W. 1019, évidence 
was admitted that not long after a burglary and larceny part of the 
stolen goods were found in the house of the accused, part in the house 
of his father, and part in the possession of a brother-in-law. 

Considine v. United States, 50 C. C. A. 272, 112 Fed. 342, was a 
case of forcibly breaking into a building in Ohio, used in part as a post 
office. Among the articles stolen were some money order blanks. The 
crime was committed in October. A witness engaged in manufactur- 
ing rubber stamps testified that about November lOth the accused pur- 
chased from him such a stamp, together with type and a pad tb be us- 
ed with it. The accused was arrested in Chicago December 25th, just 
after attempting to pass a f raudulently stamped and counterfeited mon- 
ey order. In a valise in his possession was the outfit he purchased from 
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the witness in November, and another counterfeited order was on hîs 
person. The admissibility of this évidence was challenged. Mr. Jus- 
tice Day, then Circuit Judge, speaking for the Court of Appeals, said, 
"More cogent évidence of guilt could hardly be conceived," and the 
gênerai rule was announced that the possession of goods recently stol- 
en is entitled to more or less weight as an inculpatory circumstance de- 
pending on the fact's of each case, and unless rebutted by the évidence 
or the explanation of the accused the jury may act upon it, not only 
where the charge is theft, but also where it is burglary by which the 
theft was accomplished. 

As to Sorenson's connection with the attempt to fabricate an alibi 
for Hodge: The évidence was undisputed that Hodge while in jail 
wrote the letters containing directions to Fairgraves for the commis- 
sion of'perjury in establishing an alibi, that the lett'ers in some undis- 
closed way came into the possession of Mrs. Sorenson, that she gave 
them to Willey and requested him to take them to Fairgraves, and that 
when Sorenson was released on bail he asked Willey if he had taken 
them to Fairgraves and what the latter said. There was évidence of 
association : and companionship between Sorenson and Hodge before 
and after the burglary. They were together on the fishing trip when 
the proposition concerning the post office at' Van Meter was made, and 
they were together when arrested, each having parts of a safe-blowing 
outfit in his possession. • They were jointly indicted and tried. It is 
obvious that an alibi for Hodge, while primarily for his benefit, would 
also.bçof. distinct advantage to Sorenson. If it were. shown Hodge 
could not hâve been at Vân Meter the night of the burglary, the case 
agaih'st Sorenson would' hâve been appreciably weakened, and Soren- 
son's connection with the attempt to secure perjured évidence was 
thereforein his own interest as well as in that of his codefendant. The 
fabrication of évidence, the inference from which is said to be one of 
the simplest in human expérience, is always receivable against an ac- 
cused. If Sorenson's connection with a fabricated alibi for Hodge is 
not évidence against him, each could help the other in that way with 
impunity so f ar as concerned the proof of crimes for which they were 
jointly indicted. This would certainly présent an anomalous condition 
in the law of évidence. In State v. Hudson, 50 Iowa, 157, test'imony 
was admitted to show that défendant furnished money to enable his co- 
defendant, who had admitted his guilt, to escape. 

A précèdent narrowly restricting the use of circumstantial évidence 
upon which reliance must. be had in a great proportion of the cases 
grèatly hampers and impedes the administration of justice. The mod- 
em tendency is to expand the rules of évidence, not to contract them, 
and to concède to the triai court a reasonable exercise of discrétion in 
receiving proofs which will not be interfered with on appeal. Of 
course an accused should not be compelled to meet évidence tbat is hear- 
say, or that has no tendency to connect him with the commission of the 
offense chajged. But society, also, has its rights. 
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TJNITED STATES et al. v. DILLIN. 

(Circuit Court of Appeals, Slxth Circuit. March 18, 1909.) 

No. 1,857. 

1. Statutes (§ 241*) — Construction— Pénal Statutes. 

Though pénal laws are to be strlctly construed, they cannot be given 
a construction so strict as to render them Ineffectlve and defeat the mani- 
fest purpose of their enactment. 

[Ed. Note.— For other cases, see Statutes, Cent Dig. § 322; Dec. Dig. 
! 241.*] 

2. United States (§ 44*) — Defaulting Officees— Abeest on Disteess Wab- 

eant. 

Kev. St g 3625 et seq. (U. S. Comp. St 1901, pp. 2418, 2419), which pro- 
vide that, whenever an offlcer who has received public inoney before lt 
1s paid Into the treasury of the United States fails to render his account 
or pay over the same as required by law, a dlstress warrant shall be is- 
sued by the Soliciter of the Treasury against the delinquent offlcer and 
his sureties, which shall be levled on his property, and if his goods and 
chattels shall not be sufficient to satisfy the warrant lt may be levied on 
the person of such officer, who may be committed to prison, cannot be 
construed to apply only to persons who are offlcers of the governmerit at 
the time the warrant 1s issued, so as tp exclude from their opération offl- 
cers who are found delinquent at the close of their terms of office. 

[Ed. Note. — For other cases, see United States, Cent Dig. § 32; Dec. 
Dig. $ 44.*] 

3. United States (§ 44*) — Defaulting Officees— Impeisonment on Disteesb 

Waebant— Défendant At Large on Bail. 

The fact that a person is uhder indictment for embezzlement of public 
money as an officer of the United States and has given bail does not 
exempt him from being imprisoned on a treasury distress warrant for 
the collection of such indebtedness, where ne Is in the custody of the mar» 
shal of the same court, which can order his production for trial on the 
Indictment at any time, and where neither the court nor the prosecuting 
offlcers object. 

[Ed. Note. — For other cases, see United States, Cent. Dig. $ 32; Dec. 
Dig. § 44.*] 

4. Constitutional Law (§ 306*)— Due Process of Law— Defaulting Offi- 

cees— Impeisonment on Disteess Warrant. 

A warrant of distress, issued by the Treasury Department against the 
property and person of a defaulting public officer, under Rev. St § 3625 
et seq. (U. S. Comp. St 1901, pp. 2418, 2419), upon which he is imprisoned, 
does not deprlve him of his liberty without due process of law. 

[Ed. Note. — For other cases, see Constitutional Law, Cent Dig. § 928; 
Dec. Dig. § 306.*] 

6. United States (S 44*)— ïmprïsonment for Debt— Scope of Fédéral Stat- 
ute— Impeisonment of Defaulting Officer on Distress Warrant. 

Eev. St. § 990 (U. S. Comp. St. 1901, p. 709), which provides that no 
person shall be imprisoned for debt in any state on process issuing from 
a court of the United States, where by the laws of such state imprison- 
ment for debt has been or shall be abolished, has no application to im- 
prisonment under a distress warrant issued by a department under au- 
thority of a spécifie act of Oongress against the property and body of a 
defaulting officer of the government 

[Ed. Note. — For other cases, see United States, Dec. Dig. S 44.*] 
•For other cases see same topic & § ndmbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 



#14 168 ; FEDERAL REPORTER. 

Appeal from the Circuit Court of the United States for the Middle 
District of Tennessee. 

For opinion below, see 160 Ped. 751. 
A. M. Tillman, U. S. Atty. 

Before SEVERENS, Circuit Judge, and KNAPPEN and SAN- 
FORD, District Judges. 

SANFORD, District Judge. This is an appeal by the government 
from a judgment of the Circuit Court discharging the appellee, Joseph 
W. Dillin, under a writ of habeas corpus, from imprisonment under a 
warrant of distress issued by the Solicitor of the Treasury. The said 
Dillin. was for several years prior to June 30, 1907, the surveyor of 
custôrris 'for the port of Nashville, Ténri. At that date his term of of- 
fice expired, and hissuccessor qual^fied and took charge of the office. 
As a resuit of an examination of Dillin's accounts, it was ascertained 
in : September, 1907, that he was indebted to the United States in the 
sum of $6,898.32, or, after allowing him ail proper crédits, in the net 
sum of $6>502.30. ' ■ . ' 

At the October term, 1907, of the United States Circuit Court for 
the MiddlëDistrict of Tennessee, pillih was indicted for the embezzle- 
ment.'o.f said sum of $6,$98.32 atid for failure and refusai to pfoperly 
accoûht therefor. Immediâtely after indictment he was arrested and 
gave bond, for his appearance at the April term, 1908, at which term 
his case was continued upon his application to the October term, 1908. 
On Mardi 31, 1908, the Solicitor of the Treasury issued a warrant of 
distress, directed to the United States marshal for the Middle district 
of Tennessee, reçiting that Dillin had failed to pay over the said sum 
of $6,5,02*30, and commanding him, in pursuance of section 3625 of 
the Revised Statutes of the United States (U. S. Comp. St. 1901, p. 
2418), to proceed immediâtely and collect said sum by distress and sale 
of the goods and chattëls of Dillin, and, if there should not be found 
sufficient goods and chattëls to satisfy said sum, to commit the body 
of Dillin tô prison. The marshal, having undertaken to exécute this 
warrant and being unablë to find ariy goods and chattëls of Dillin to 
satisfy the same in whole or in part, committed him to prison. 

Thereupon, on April 10, 1908, Dillin applied to said Circuit Court 
for a writ of habeas corpus, alleging that he was héld in imprisonment 
by the màfshal under the warrant of distress and wâs illegally restrain- 
ed of his liberty (1) because he was not, either then or at the time the 
warrant was issued or served, "an officer of the United States govern- 
ment, ànd,did not hold the position of colleçtor of customs or any oth- 
èr positiQn under the government",; and (2) because, having been in- 
dicted in said court, and having been arrested and given bond for his 
appearance therein, he was held by said court "in its exclusive custody 
and jurijsdictidn." Upon this pétition a writ of habeas corpus was is- 
sued "directed tÔ the marshal, whomade return thereto, stating that Dil- 
lin wag, : held in prison in pursuance of the distress warrant and under 
section 362? of the Revised Statutes (U. S. Comp. St. 1901, p. 2419). 

Upon the hearing, the court being of the opinion that as Dillin was 
no longer a colleçtor of customs, he was, therefore, not amenable to 
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the warrant of distress, discharged him from further imprisonment 
under and by virtue thereof. From the jûdgment discharging Dillin 
îrom custody the United States and the marshal were granted an ap- 
peal to this court. 

We are of the opinion that the jûdgment of the Circuit Court dis- 
charging Dillin from custody was erroneôus. 

The provisions of law under which this treasury distress warrant 
was issued originated in Act May 15, 1820, c. 107, § 2, 3 Stat. 592, 
entitled "An act to provide for the better organization of the Treasury 
Department." This was amended in some matters of détail by Act 
May 29, 1830, c. 153, 4 Stat. 414, re-enacted in 1873 in section 3625 
et seq. of the Revised Statutes, and further amended by Act F'eb. 27, 
1877, c. 69, 19 Stat. 249, and Act July 31, 1894, c. 174, § 4, 28 Stat. 206 
<U. S. Comp. St. 1901, pp. 2418, 2419). 

The provisions of the Revised Statutes, as amended, in so far as 
now material, are as follows: 

"Sec. 3625. Whenever any colleetor of the revenue, receiver of public mon- 
ey or other officer who bas received the public moiiey before it is paid into 
the treasury of the United States, fails to render his account, or pay over the 
same in the manner or within the time required by law, it shall be the duty 
of the proper auditor to cause to be stated the account of sueh officer, exhib- 
iting truly the amount due to the United States, and to certify the same to 
the Soliciter of the Treasury, who shall issue a warrant of distress against 
the delinquent officer and his sureties, direeted to the marshal of the district 
in which such officer and his sureties réside. * * * 

"Sec. 3626. The warrant of distress shall specify the amount with which 
sueh delinquent is chargeable and the sunis, if any, which hâve beeu paid. 

"Sec. 3627. The marshal authorized to exécute any warrant of distress 
shall, by himself or by his deputy, proceed to levy and collect the sum reinain- 
ing due, by distress and sale of goods and chattels of such delinquent officer. 

* * * If the goods and chattels be not sufficient to satisfy the warrant, the 
same may be levied upon the person of such officer, who may be committed 
to prison, there to remain until discharged by due course of law. 

"Sec. 3628. If the delinquent officer absconds, or if goods and chattels be- 
longing to him cannot be found sufficient to satisfy the warrant, the marshal 
or his deputy shall proceed, notwithstanding the commitment of the delinquent 
officer, to levy and collect the sum which remains due by such delinquent, by 
the distress and sale of the goods and chattels of his sureties. * * * 

"Sec. 3630. For want of goods and chattels of a delinquent officer, or his 
sureties, sufficient to satisfy any warrant of distress issued pursuant to the 
foregoing provisions, the lands, tenements, and hereditaments of such office* 
and his sureties, or so much thereof as may be necessary for that purpose, 

* * * shall be sold by the marshal of such district or his deputy." 

While it is true that, as stated in the opinion of the court below, no 
case seems to hâve arisen under thèse provisions of law since 1855, on 
the other hand, the re-enactment in 1873 of the provisions of the act 
of 1820, and their amendment so recently as 1877 and 1894, clearly 
show the intention of Congress that they should not be regarded as 
obsolète, but should remain in full force as a summary process for the 
collection of moneys due the government by delinquent officers. 

Although, of course, if thèse provisions be valid, their enforcement 
is not to be denied by the courts on account of the drastic nature of the 
remédies given to the government, such considérations being for the 
législative department alone, it may be noted, as bearing upon the sum- 
mary and apparently severe character of such remédies, that under a 
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provision of the act pf 1820 (sections 4 and 5), re-enacted in section 
3636 of the Revised .Statures, any person aggrieved by such distress 
warrant may, upon preferring a bjli of complaint to a District Judge 
and the exécution of a proper bond, obtain an injunction to stay pro- 
ceedipgs on such warrant altogether, or for so rnuch thereof as the 
nature of the case requires, under which provision the District Judge 
may inquire into the question whejher the officer is indebted to the gov- 
ernment as recited in the distress warrant (Murray's Lessees v. Hobo- 
ken Land & Improvement Co., 18 How. 272, 284, 15 L. Ed. 372) and 
may enjoin the enforcement of the warrant, either in whole or in part, 
if it appears that he is not indebted in the amount claimed by the treas- 
ury officiais, as equity may require (United States v. Nourse, 6 Pet. 
470, 491, 8 h. Ed. 467; Armstrong v. United States, Gilp. 399, Fed. 
Cas. No. 548. Whether, even where the debt claimed is admittedly 
due, the ..delinquent officer can, upon proof of his inability to pay the 
debt, be discharged from imprisonment under the distress warrant by 
the. Président, under the provisions. of Act March 3, 1817, c. 114, 3 
Stat. 399, re-enacted in section 3472 of the Revised Statutes (U. S. 
Comp. St. 1901, p. 2319), or whether, as was said in an early opinion 
of the Attérney General, this stature does not authorize discharge 
from imprisonment undèr such distress warrant, but the Président 
may nevertheless discharge him if he confess judgmerit.and a capias 
issue (2 0p. Atty. Gen.i285) t is not entirelyclear. 

1. We cannot, however, agrée with the court below in sustaining the 
contention that under the provisions of the Revised Statutes above 
quotecj a distress warrant. can be issued and executed only where the 
delinquent -person is still an "officer" of the governnient at the time of 
such issuance ând exécution, and that Dillin was hence not amenable 
to the distress warrant ; his term of office having previously expired. 

Such a construction is, in our opinion, in conflict with both the spirit 
and the letter of the Statutes. Thèse provisions were intended to af- 
ford to thé government a summary and expeditious method of collect- 
ing the debt due to it "from a delinquent officer, without the delays in- 
cident to an ordinary suit and the danger of being unable at the end 
of such litigation to reach any property in satisfaction of the judgment, 
by enabling the government, through the issuance of a distress warrant 
on the discovery of the delinquency, to promptly levy upon the proper- 
ty of the delinquent and his sureties, with the added compulsion of im- 
prisonment of the delinquent to induce the disclosure and surrender of 
property that might otherwise be concealed. 

It appears from the first clause of section 3625, introducing and ex- 
plaining the subséquent provisions, that it was intended that a distress 
warrant should issue "whenever" any officer who has received the 
public money before it is paid into the treasury fails to render his ac- 
count or pay over the same as requirëd by law. There is no word or 
phrase which indicates any intention to eut off the right of the govern- 
ment to the issuance and exécution of such distress warrant by the ex- 
piration of the term of office of the delinquent; it being clear that in 
the subséquent provisions authorizing the issuance of "a warrant of 
distress against the delinquent officer and his sureties," the "distress 
and sale of the goods and ehattels of such delinquent officer," and the 
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levy of the warrant "upon the persan of such officer," the words "de- 
linquent officer" and "such officer"— upon which the argument in be- 
half of the appellee is mainly rested — were used merely as convenient 
terms of description, referring back to the class of delinquent officers 
described in the introductory clause of section 3625, and not as words 
of time, describing the then condition of such delinquent and limiting 
the application of thèse provisions to a person who was an officer at the 
time. 

Frequently, if not usually, the delinquency of an officer cannot be 
ascertained and stated until a final examination has been made of his 
accounts after his term of office has expired. Section 3622 of the Re- 
vised Statutes provides that "every officer" of the United States who re- 
ceives the public money shall forward his accounts for settlement, with 
necessary vouchers, within 10 days after the expiration of each succes- 
sive month. It follows that, as an officer whose term has expired 
would hâve until the lOth day of the succeeding month within which 
to forward his accounts for settlement (unless, indeed, by a process of 
reasoning similar to that upon which the appellee relies, it is to be held 
that, being no longer an "officer," this section no longer applies, and 
does not require him to forward his accounts for settlement at ail), he 
would not be delinquent, under section 3625, in failing "to render his 
account, or pay over the same within the manner or in the time requir- 
ed by law," until after the expiration of the first 10 days of the succeed- 
ing month. Thus the appellee's argument would lead to the anomalous 
resuit that the very statute intended to afford the government a sum- 
mary process for collecting the amount found to be due when the of- 
ficer became delinquent could never in such case become operative, be- 
cause he did not become delinquent under the law until after the provi- 
sion for the issuance of the distress warrant had ceased to apply ; that is, 
the very condition which would render the statute applicable on the one 
hand would, at the same instant, defeat its application on the other. 
And, of course, not merely would he himself, upon this argument, be 
exempt from imprisonment under the distress warrant by reason of 
the expiration of his term of office, but it would likewise follow, by the 
same process of reasoning, that his property could not be levied on in 
satisfaction of the distress warrant, nor could that of his sureties. In 
other words, the provisions of the statute would in such case be ren- 
dered meaningless and of no efïect, and its purpose entirely defeated. 

Statutes, however, are to be construed according to their natural 
and reasonable efïect, and a construction leading to absurd consé- 
quences is to be discarded. United States v. Kirby, 7 Wall. 482, 19 L. 
Ed. 278 ; Oates v. National Bank, 100 U. S. 239, 214, 25 L. Ed. 580 ; 
Holy Trinity Church v. United States, 143 U. S. 457, 460, 12 Sup. Ct. 
511, 36 L. Ed. 226. And "though pénal laws are to be strictly con- 
strued, yet the intention of the Législature must govern in the con- 
struction of pénal as well as other statutes, and they are not to be con- 
strued so strictly as to defeat the obvious intention of the Législa- 
ture." United States v. Wiltberger, 5 Wheat. 76, 95, 5 L- Ed. 37; 
United States v. Morris, 14 Pet. 464, 10 L. Ed. 543; United States 
v. Lâcher, 134 U. S. 624, 10 Sup. Ct. 625, 33 L- Ed. 1080 ; Johnson v. 
168 F.— 52 
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Southern Patine Co., 196 U. S. 1, 17,25 Sup. Ct.158, 49 t. Ed. 363. 
Thçre is, furthermore, "a presumption: against a construction which 
would render a statute ineffective or inefficient." Bird v. United 
States, 187 U. S. 118, 124, 23 Sup. Ct. 42, 47 L. Ed. 100. 

Applying thèse principles of statutory construction, we think it clear 
that thèse statutes should not be so construed as to defeat their ob- 
vious purpose and render them ineffective and inapplicable in the cases 
to which they were manifestly intended to apply, but that their provi- 
sions should bé construed, in harmony with both their letter and spirit, 
as remaining in full force and effect so long as the defaulting officer is 
delinquent and not othèrwise discharged by law froni the debt or im- 
prisonment. 

This construction is furthermore supported by the fact that in most, 
if not ail, of the cases in which the enforcement of thèse statutes has 
been involved, it appears to hâve been tacitly recognized, both by coun- 
sel and by the courts, that the expiration of the term of the delinquent 
officer did not in any way affect the validity of the distress warrant. 
In at least five cases in which thèse statutes came befôre the courts be-. 
tween 1831 and 1855, it affirmatively appeared that the distress war- 
rants had not been issued until after the term of office of the delin- 
quent officers ; in two of thèse cases the warrant was held valid, and 
enforced in whole or in part; in three, the warrant was held invalid 
for other reasons ; but in none of them was the expiration of the de- 
linquent's term of office referred to even incidentally as a ground of 
invalidity. 

In the case of Ex parte Randolph, 2 Brock. 447, Fed. Cas. No. 11,- 
558' — in which Chief Justice Marshall, at circuit, in 1833, delivered an 
opinion, upon which the appellee largely bases his Contention — the facts 
were thèse: Randolph, a lieutenant in the United States Navy, who 
had been officiating as acting purser of the frigate Constitution, sup- 
plying a vacancy caused by the death bf the régularly commissioned 
purser on the Mediterranean station, was, on his return to the United 
States, upon a testatement of his account, alleged to be largely indebt- 
ed to the United States, and a treasury distress warrant was issued 
against him as "late acting purser of thé frigate Constitution." Hav- 
ing been arrested and held in custody under this warrant, he applied 
for a writ of habeas corpus ; his first objection to the warrant being 
that he was not one of the persons upon whom the act of 1820 was de- 
signed to operate. It was held by the Circuit Court that he should be 
discharged froni custody, but in neither of the opinions delivered by 
the two judges was the fact that he was no longer acting purser when 
the warrant was issued referred to as a reason for such holding. In 
the separate opinion delivered by Chief Justice Marshall, after stating 
"that the Législature has not passed any act which in its construction 
is td be more strictly confined to the letter," and "that no debtor than 
one who was properly designated by thé term officer was epntemplated 
by the àct/* and after quoting the language of the warrant designating 
Randolph as "late acting purser of the United States frigate Constitu- 
tion," he held, without referring to the fact that Randolph had ceased 
to be such "acting purser" at the time the warrant was issued, that he 
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did not corne within the provisions of the act of 1820 because he was a 
mère "acting purser" in the navy and not under bond, and the act on- 
ly applied to those commissioned officers to whose hands public money 
is intrusted and who hâve given officiai bonds for the faithful discharge 
of the duties of their office. Obviously, if Chief Justice Marshall had 
been of the opinion that the statute did not apply because of the fact 
that Randolph had ceased to be acting purser when the warrant was 
issued, this would also hâve been stated as one of the grounds of his 
opinion, and from his silence on this point it is clearly to be inferred 
that he was of the opinion that, if Randolph had been within the class 
of officers contemplated by the statute at the time his delinquency oc- 
curred, the fact that he had ceased to hold such position when the war- 
rant was issued would hâve been entirely immaterial. His opinion is, 
therefore, by necessary inference, strongly in favor of the construction 
of the statute which we hâve adopted. 

In the case of United States v. Nourse, 4 Cranch, C. C. 151, Fed. 
Cas. No. 15,901 (1831) — the facts of which more fully appear in the 
opinion in the case of United States v. Nourse, 6 Pet. 470, 8 L. Ed. 
467 — while the Circuit Court affirmed a judgment of the District Court 
enjoining the collection of the distress warrant that had been issued 
to collect a balance claimed to be due to the government by Nourse, 
who was described in the warrant as "late Register of the Treasury" 
(6 Pet. 472 [8 L. Ed. 467]), it appears that the injunction was grant- 
ed solely on the ground that Nourse was not in fact indebted to the 
United States upon a proper settlement of his account ; and while the 
judgment of the Circuit Court was afterwards reversed by the Su- 
prême Court on the ground that the government had no right of ap- 
peal from the District Court to the Circuit Court, yet in none of 
the pleadings or opinions at any stage of the proceedings was the fact 
that Nourse had ceased to be Register of the Treasury when the war- 
rant was issued referred to in any way as affecting its validity. 

Similar proceedings were had in the case of United States v. Cox, 11 
Pet. 162, 164, 9 L- Ed. 671 (1837), in which a warrant had been issued 
against Cox "as late receiver of the public moneys," and an injunction 
appears to hâve been granted by the District Court upon the sole 
ground that Cox was not indebted as claimed by the government, with- 
out referring to the fact that he was not in office at the time the war- 
rant was issued; the appeal from the District Court to the Suprême 
Court being likewise dismissed for want of jurisdiction. 

In the case of Armstrong v. United States, Gilp. 399, Fed. Cas. No. 
548 (1833), after Armstrong's commission as navy agent on the port of 
Ljma, Peru, had been revoked by the Président, and after his return 
to thé United States, on a settlement of his accounts by the accounting 
officers of the treasury, a certain balance was claimed to be due from 
him and a warrant of distress was issued under the act of 1820. He 
thereupon filed his bill for an injunction on the ground that he was 
not indebted as claimed. It was held that the amount claimed by the 
government was due in part, but not entirely, and the court thereupon 
enjoined the collection of the warrant for more than the amount thus 
found to be due, but dissolved the temporary writ that had been grant- 
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ed as to the collection of the sum found to be due, thereby permitting 
the warrant to be levied upon his property for the amount found to be 
due, although at the time of its issuance he had ceased to be in the gov- 
ernment service. 

And, finally, in the case of Murray's Lessees v. Hoboken Land & 
Improvement Company, 18 How. 272, 15 L,. Ed. 372, decided by the 
Suprême Court in 1855, in which there was involved the validity of a 
sale of the land of one Swartwout made by the marshal under a treas- 
ury distress warrant, although it appeared that Swartwout had been 
collecter of customs for eight years prior to Mardi 29 x 1838, and that 
the warrant to collect the balance claimed by the treasury to be due had 
not been issued until aftër an auditing of his accounts on November 
10, 1838, it is stated in the opinion of the court that it was not denied 
that the proceedings which preceded the issuance of the warrant were 
in conformity with the requirements of the act of 1820, and the con- 
stitutionality of the act and the validity of the sale under J;he distress 
warrant were affirmed by the court without referring to the fact that 
the warrant had been issued when Swartwout was no longer in office. 

The inîerence is therefore irrésistible that in ail of thèse cases it was 
recognjzëd both by counsel and by the courts that, where the distress 
warrant otherwise' came within the terms of the act of 1820, its validity 
was not affected by the fact that the delinquent was no longer in office 
at the time it was issued of execûted; and Congress, in thereafter re- 
enacting in 1873 the provisions of the act in the Revised Statutes, may 
we.H be presumed to hâve intended that its terms should continue to be 
constriied and applied in like manner. 

2. It is also contended that as Dillin, prior to his arrést under the 
distress warrant, had been arrested and. given bond to appear before 
the United States Circuit Court to answer an indictment for embezzle- 
ment, he was, at the time, in the exclusive jurisdiction of said court, 
and that his imprisonment under the distress warrant is hence illégal, 
in that it deprives said court of its jurisdiction over him and will de- 
feat the right of said court to bring him before it for trial under the 
indictment. In support of this contention reliance is had upon the 
"principle of ùniversal jurisprudence," stated in the opinion in the case 
of Taylor v. Taintor, 16 Wàll. 366, 370-, 21 L. Ed. 287, "that when ju- 
risdiction lias attached to a person or thing, it is — unless there is some 
provision to the contrary — exclusive in effect until it has wrought its 
function." 

The scope of this principle is, however, defined by the récent case of 
B-avers v. Haubert, 198 U. S. 77, 87, 25 Sup. Ct. 573, 49 L. Ed. 950, in 
which the appellant, Beavers, who, while under indictment and bail in 
the United States Circuit Court for the Eastern District of New York, 
had been, by consent of that court, arrested in proceedings instituted by 
the United States attorney of that district and committed for trial to 
the District of Columbia to answer an indictment there, likewise insist- 
ed, in habeas corpus proceedings, that his second arrest and commitment 
were void as àh unlawful interférence with the jurisdiction of the Cir- 
cuit Court in New York, and likewise relied upon the principle an- 
nounced in Taylor v. Taintor, above quoted. This contention was, 
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however, overruled. The court, after quoting the principle stated in 
Taylor v. Taintor, said : 

"But this is primarily the right of the court or sovereignty, and has its 
most striking examples in cases of extradition. * * * This case establishes 
that the sovereignty where jurisdiction first attaches may yield it, and that 
the implied custody of a défendant by his sureties cannot prevent. They may, 
however, claim exemption from further liability to produce him. There is 
nothing in In re Johnson, 1G7 U. S. 120, 17 Sup. Ct. 735, 42 L. Ed. 103, which 
militâtes against this view. Indeed, that it is the right of the court of sov- 
ereignty to insist upon or waive its jurisdiction is there decided (page 12G 
of 167 U. S. [17 Sup. Ct 735, 42 L. Ed. 103]). * * * The Circuit Court, 
as we hâve seen in the case at bar, consented to the removal of the appeliant. 
and we are not called upon to décide whether the government had the right 
of élection, without such consent, to proceed in New York or the District of 
Columbia." 

Without determining what would be the effect of the principle stat- 
ed in Taylor v. Taintor, if an attempt had been made to remove Dillin 
under the distress warrant beyond the territorial jurisdiction of the 
Circuit Court without its consent, we think it clear that this principle, 
relating to that which is "primarily the right of the court or sovereign- 
ty" rather than a personal privilège of a person arrested, can haye no 
application in the présent case, where no attempt has been made to re- 
move Dillin beyond the territorial jurisdiction of the Circuit Court, or 
other right asserted under the distress warrant inconsistent with the 
çontinued exercise by the court of its jurisdiction in the criminal case, 
where the very officer who holds the prisoner in custody under the dis- 
tress warrant is the marshal of the court in which the indictment is 
pending and subject to its orders in respect to the custody of the pris- 
oner, where the government in resisting the prisoner's application for 
discharge is represented by the United States attorney for the district 
in which the indictment is pending and charged with its prosecution, and 
where the court may at any time assert its full and undiminished juris- 
diction over the prisoner for the purpose of proceeding with the crim- 
inal case, and may at any time, by direct command to the marshal, cause 
the prisoner to be brought before it for trial. 

3. It is also suggested in the brief in behalf of the appellee that the 
law authorizing the distress warrant is unconstitutional, in that under 
its provisions the delinquent officer is deprived of his liberty without 
due process of law. This suggestion, however, is completely met by 
the case of Murray's Lessees v. Hoboken Land & Improvement Com- 
pany, above cited, in which lands of a delinquent collector of the cus- 
toms had been sold under a treasury distress warrant and the validity 
of the act of 1820 was directly involved, and in which, in a learned 
opinion delivered in behalf of the court by Mr. Justice Curtis, it was 
held that both by the common law of England, and by the laws of 
many of the colonies before the Révolution, and of many of the states 
after the Déclaration of Independence and before the adoption of the 
fédéral Constitution, a well-settled diversity had existed in "the law of 
the land" as between public defaulters on the one hand and ordinary 
debtors on the other; that what was generally termed a warrant of 
distress, running against the body, goods, and chattels of defaulting 
receivers of public money, had been in nearly or quite universal use; 
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and that the warrant of djstress issued under the act of 1820 did not 
deprive such defaulting officer of either his property or his liberty 
without due process of law or in violation of the Constitution. And in 
the case of Davidson v. New Orléans, 96 U. S. 97, 107, 24 L. Ed. 616, 
it was said that the distress warrant in the Murray Case "was sustain- 
ed because it was in consonance with the usage of the English govern- 
ment and our state governments in collecting balances due f rom pub- 
lic accountants, and hence was 'due process of law.' " 

4. It is also urged in argument that the appellee could not be lawful- 
ly imprisoned under the distress warrant, upon the ground that, im- 
prisonment for debt having been abolished in civil actions in Tennes- 
see, by the act of December 14, 1831, except in cases of fraud (Acts 
1831, p. 56, c. 40), his imprisonment under the distress warrant is there- 
fore forbidden by section 990 of the Revised Statutes (U. S. Comp. 
St. 1901, p. 709), which provides that : 

"No person shall be imprisoned for debt in any state, on process Issuing 
from a court of the United States, where, by the Jaws of such state, imprison- 
ment for debt bas been or shall be abolished." 

However, section 990, by its very ternis, applies only to imprison- 
ment for debt "on process issuing from a court of the United States," 
and has no application to imprisonment under a distress warrant issued, 
under the authority of a spécifie act of Congress, against the property 
and body of a defaulting officer of the governmerit. 

The judgment is accordingly reversed, and the case remanded to the 
court below, with instructions to dismiss the pétition for the writ of 
habeas corpus and remand the petitioner to imprisonment under the 
warrant of distress. 



n. SCHERER & CO. et al. v. EVEREST, t 
(Circuit Court of Appeals, Eighth Circuit March 20, 1909.) 
No. 2,802. 

1. Dépositions (§ 83*) — Suppression Not Remedy for Refusai, to Testtfy. 

The suppression of dépositions is not the remedy in equity and bank- 
rtiptey in the fédéral courts for the refusai of a witness to answer com- 
pétent questions or to produce niaterial évidence, because in case of an 
appeal ail the évidence adduced must be presented to the appellate court. 

The true remedy is an euforced order of the proper court that the wit- 
ness answer or produce the évidence. 

[Ed. Note. — For other cases, see Dépositions, Cent. Dig. § 221; Dec. 
Dig. § 83.*] 

2. Dépositions (§101*) — Parts of mat m Intboduced by Opposing Pakty. 

When the taker of a déposition 'f ails or refuses after its return to put 
■lt in évidence, the opposing party may lntroduce ail or a part of lt, and 
the taker inay then put In évidence any other part not introduced by his 
opponent. 

[Ed. Note. — For other cases, sëe Dépositions, Cent Dig. § 238; Dec. 
Dig. § 101.*] 

8. Corporations (§§ 450. 590*) — Ultra Vires— Holders fob Value of Ex- 
cessive INDEBTEDNESS MAY EnFOIÎCE NOTWITHSTANDING. 

The fact that a corporation, authorized to issue commercial paper with- 
in a limit prescribed by a statute which does not déclare indebtedness 

'For other «mes see saint top le & § number la Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe* 
tRenearlng denied June a, 1909. 
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In escess of that limit void, created an indebtedness in excess of the lirnit 
to the knowledge of the purehasers of this commercial paper for value, 
does not relieve it from liability thereon. 

The remedy for the violation is ouster of the corporation by the state, 
not the destruction of the purehasers' contracts. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 1793-1795, 
2397, 2400, 2102; Dec. Dig. §§ 450, 599.*] 

4. Corporations (S 388*) — Estoppel (§ 72*)— Ultra Vires— No Défense to 
Accommodation Paper Held for Value. 

A corporation authorized to issue commercial paper, wtiich issues it 
vvithout considération to a second corporation which it authorizes to 
seil it and to remit the proceeds, or to substitute it for the earlier paper 
of the flrst corporation, is estopped from denying liability upon it to a 
pnrehaser without notice to whom the second corporation bas indorsed it 
in payment of its just debt or for cash. 

"When a corporation bas power under any circumstances to issue ne- 
gotiable securities, the bona fide holder has a right to présume that they 
were issued under the circumstances which give the requisite authority, 
and they are no more liable to be impeached for any inflrmity in the 
hands of such a holder than any other commercial paper." 

Where one of two parties must suffer loss from the fault of a third, 
lie who intentionally or culpably clothed the third party with power to 
cause the loss must bear it. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 1556-1567 ; 
Dec. Dig. § 388;* Estoppel, Cent. Dig. § 188; Dec. Dig. § 72.*] 

'5. Bills and Notes (§ 358*) — Taking for Debt ob as Collatéral Secubity 
is Taking for Value. 

The taking of commercial paper in payment of a debt due, or past due, 
or as collatéral security therefor, is a purchase for value in the ordiuary 
course of business, and clothes the taker with the protection of sucli a 
purchaser. 

[Ed. Note.— For other cases, see Bills and Notes, Cent. Dig. §§ 913-923, 
961; Dec. Dig. § 358.*] 

6. Bills and Notes (§ 363*) — Bona Fide Holder Entitled to Amotjnt of 
Debt Paid for Fraudulent Paper— Section 3070, Iowa Code. 

Where one takes commercial paper without notice in payment of a debt 
of an indorser, who had obtained it by fraud from the maker, ne is en- 
titled to recover the amount of the debt paid for it under section 3070, 
Code Iowa, which provides that no holder of such paper shall recover a 
greater sum than he paid for it. 

[Ed. Note. — For other cases, see Bills and Notes, Dec. Dig. § 363.*] 

"7. Courts (§ 372*) — Fédéral Courts— Form Independent Judgment of Com- 
mercial and General Daw. 

It is the duty of the national courts to exercise their independent judg- 
ment in the détermination of ail questions of gênerai jurisprudence, of 
commercial law, and of right under the Constitution and laws of the 
United States, although the décisions of state courts may conflict. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. §§ 977-979; Dec. 
Dig. § 372.* 

Conclusiveness of judgment between fédéral and state courts, see notes 
to Kansas City, Ft. S. & M. R. Co. v. Morgan, 21 C. C. A. 478 ; Union & 
Planters' Bank of Mempbis v. City of Memphis, 49 C. C. A. 40S.] 

<Syllabus by the Court.) 

Appeal from the District Court of the United States for the South- 
ern District of Iowa. 

•For other cases see saine topio & § numeee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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-■ I. M. Flickinger (Flickinger Bros, and Walter S. Harlan, on the- 
brief), 1 for appellants. 

George H. Mayne (Mayné & Hazelton, Wright & Baldwin, Harl & 
Tinley, and G. B. Jennings, on the brief), for appellee. 

Before SANBORN and ADAMS, Circuit Judges, and RINER, Dis- 
trict Judge. 

SANBORN, Circuit Judge. This is a proceeding in bankruptcy 
wherein nine creditors hâve appealed from a decree of the District 
Court which disallowed certain portions of their claims against the es- 
tat'e of the bankrupt and affirmed rulings of the référée which suppress- 
ed the testimony of some of their witnesses. The claims of thèse alleg- 
ed creditors are f ounded upon promissory notes made by the Union 
Transf er Company, a corporation, the bankrupt, payable to the order 
of the New Decatur Buggy Company, another corporation, and indors- 
ed by the latter before maturity in the ordinary course of business to 
the respective claimants. 

The Transf er Company was engaged in the business of buying and 
selling carriages, wagons, tools, and agricultural implements in the 
state of Iowa. The Decatur Company was manufacturing and selling 
carriages in the state of Ohio. In 1905, the Transfer Company agreed 
that prior to September 30, 1906, it would purchase of the Decatur 
Company 1,000 vehicles, and in September, 1906, it contracted to buy 
1,500 vehicles of the Decatur Company before September 1, 1907. 
Thèse contracts provided that the Transfer Company should pay for 
thèse vehicles upon their receipt by promissory notes payable to the 
order of the Decatur Company without interest, four months after the 
dates of the invoices respectively. Thèse parties further agreed, and 
they performed this agreement, that the Transfer Company should 
order vehicles in advance of its needs, and should deliver to the De- 
catur Company its notes therefor payable in four months from their 
date ; that at the maturity of thèse notes the Transfer Company should 
make and deliver like notes payable in four months to the Decatur 
Company, called "renewal notes," which the latter Company should 
use to take up the original notes when possible, and, when this was 
impracticable, should discount and send the proceeds to the Transfer 
Company to enable it to pay thèse original notes. Under this agree- 
ment and practice the Transfer Company issued two classes of original 
notes, those given for vehicles received, and those given for vehicles 
to be delivered; and it issued three classes of renewal notes, those is- 
sued to take up original notes for vehicles received, those used to take 
up original notes for vehicles to be delivered, and those issued to be 
discounted by.the Decatur Company to raise money to send to the 
Transfer Company to pay the original notes which could not be renew- 
ed. Ail the notes of thèse various classes were in the usual form of 
such commercial paper, and there was nothing about them to enable 
any third party to distinguish those of one class from those of any oth- 
er. A very large number of thèse notés, which amounted in the ag- 
gregate to more than $60,000, was issued, and many were paid; but 
in January, 1907, when the Transfer Company was adjudged à bank- 
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rupt, it owed more than $200,000 and notes of the Transfer Company 
to the aggregate amount of more than $60,000 were held by the claim- 
ants. The Decatur Company had not delivered ail of the vehicles to 
"be delivered for which some of thèse notes had been issued, and it had 
failed to pay over to the Transfer Company some of the proceeds of 
some of thèse notes which the Transfer Company had delivered to it 
to be discounted to raise money to enable the Transfer Company to 
pay its original notes. There was évidence tending to show that notes 
to the amount of about $60,000 had been issued either for undelivered 
buggies, for renewals of notes for undelivered buggies, or for money 
for which the Transfer Company had received only about $14,000 in 
value; but the évidence upon this subject is uncertain and unsatisfac- 
tory, and it fails to show clearly which of thèse numerous notes were 
issued for undelivered buggies, which for renewals of notes for un- 
delivered buggies, which for cash that was not remitted, and which for 
cash actually returned. H. Scherer & Co. is a corporation engaged in 
the manufacture of carriage materials at Détroit, in the state of Michi- 
gan, and one of the claimants in this proceeding. It sold some of its 
carriage materials to the Decatur Company from time to time, and took 
in payment of its past-due account against that company, and for cash, 
12 of thèse notes before they respectively matured, which amounted in 
the aggregate to $12,917.40. Scherer & Co. filed thèse notes and form- 
ai proof of its claim upon them in the bankruptcy proceeding against 
the Transfer Company. The trustée objected to the allowance of its 
claim, testimony was taken, the référée suppressed that of the claim- 
ant, allowed it $2,209.25, upon two of the notes which it held, and dis- 
allowed the remainder of its claim. The objections of the trustée were : 
(1) That the notes were delivered to the Decatur Company without any 
considération to the Transfer Company; (2) that they were left in 
the hands of the Decatur Company to be negotiated for the Transfer 
Company, and were converted to its own use by the Decatur Company ; 
(3) that the claimant took the notes with notice of their infirmity as 
collatéral security for a debt of the Decatur Company ; and (4) that 
the claim was not filed in good faith but for the Decatur Company. 

It is assigned as error that the testimony of H. Scherer was sup- 
pressed by the référée and by the court for the reason that he refused 
to answer questions and produce exhibits on cross-examination. The 
f acts pertinent to this spécification are thèse : Scherer testified at Dé- 
troit, Mich., on May 1, 1907; the motion to suppress his déposition 
was filed with the référée in Iowa on June 29, 1907 ; the référée sus- 
tained that motion on September 30, 1907; on October 1, 1907, the 
claimant moved that the déposition be returned to the notary public 
for the purpose of having the questions upon cross-examination an- 
swered, and that motion was denied by the référée. Scherer testified 
in his déposition upon his direct examination that he was the président 
of the claimant; that between August 20 and November 30, 1906, he 
purchased the notes of the Transfer Company from the Decatur Com- 
pany before their maturity for his corporation, and that his corpora- 
tion paid the face value thereof less interest at 6 per cent, per annum, 
with a just claim it held against the Decatur Company to the amount 
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of about $8,500 and with $3,450 in cash; and tliat neither he no'r any 
of the officiais of the corporation, so far as he knew, had any knowl- 
edge Or information of any infirmities or defects in or défenses to the 
notes when he purchased them, The éxhibits which he refused to pro- 
duce on cross-exâmination were a written- guaranty made by the De- 
catur Company after the faiiure of the Transfër Company of the pay- 
ment of the notes, certain notes made by the Decatur Company after 
that faiiure for the estimated différence, between the prospective divi- 
dend from the éstate of the Transfër Company and the face of the notes, 
and correspondence between Scherer & Co, and the Decatur Company 
relating to the notes in coritroversy and the bankruptcy of the Union 
Transfër Company. He did not refuse to answer any admissible ques- 
tion on cross-examination. Hé testified that the guaranty was in 
charge of Mr. Hoof, who was sick ; that it would take considérable 
time, severâl hoUrs, to find it; and that it would take several days to 
collect ail the correspondence. His counsel stated at the time of taking 
thé déposition that a copy of the guaranty and of the correspondence 
relating to the purchase of the notes would be attached to the déposi- 
tion, ând it was. In this state of the case, the référée suppressed this 
déposition, and his order m that regard was erroneous. The guaranty 
and the notes of the Decatur Company were immaterial in this proceed- 
ing, because they were taken after the; purchase of the notes of the 
Transfër Company by the claimant, and the excuse given by the witness 
for his faiiure to produce the correspondence, in the absence of any 
évidence of a prior notice to him so to do, was a reasonable one. A 
déposition may not be suppressed because the witness fails to answer 
irrelevant questions ,,or tô produce immaterial évidence. Fenn v. Geor- 
gia Ry. .'& Electric Cù., 122 Ga. 280, 50 S. E. 103, 104. 

The déposition! fof Barnitz,: a witness for another of the claimants, 
was suppressed because, after he had testified on direct examination 
that between July, 1906, and November 12; 1906, the claimant had pur- 
chased for value without notice 19 of thèse notes, he refused to pro- : 
duce letters written subséquent to those dates, and after the faiiure of 
the Transfër Company, between the Decatur Company and the claim- 
ant, and between the claimant and Flickinger Bros., its attorneys, con- 
cerning thèse notes and the bankruptcy of the Transfër Company. The 
letters were utterly immaterial, were not part of permissible cross-ex- 
amination, and the déposition should hâve been received and consider- 
ed. Other dépositions were suppressed, but it is unnecessary to con- 
sider the rulings upon them, because the relevant matters to which they 
refer are sufficiently proved to sustain the claims of the appellants to 
which they refer without' them. 

The trustée took the déposition of one Elwood, one of the officers 
of the Decatur Company, but did not introduce it in évidence. The 
claimants offered in évidence a portion of this déposition, and the réf- 
érée and the court below ruled it out on the ground that the claimants 
could not introduce arbitrarily any part of the déposition, and on the 
further ground thàt the attorneys for the trustée attempted to verify 
the statements in it, but the witness refused to produee and permit them 
to introduce books and papers which they demanded. But this Was 
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a witness called by the trustée. He took his déposition. After it was 
taken and returned to the court, it was at the command of either par- 
ty in the controversy. The fact that the trustée elected not to compel 
his witness to produce the books and papers for which he called cannot 
deprive the claimants of the benefit of the évidence which the witness 
actually gave. The testimony offered by the claimants was relevant 
and material to an important issue in this controversy, and it should 
hâve been received. If that testimony was contradicted or modified by 
other parts of the déposition, it was the right and the privilège of the 
trustée to put those parts in évidence. When the taker of a déposition 
fails or refuses after its return to put it in évidence, the opposing par- 
ty may introduce ail or a part of it, and the taker may then put in évi- 
dence any part not introduced by his opponent. Jones on Evidence 
(2d Ed.) § 685; Haie v. Gibbs, 43 Iowa, 380; Calhoun v. Hays, 8 
Watts & S. 127, 42 Am. Dec. 275 ; Converse v. Meyer, 14 Neb. 190, 
192, 15 N. W. 340; Town of Ansonia v. Cooper, 66 Conn. 184, 33 Atl. 
905, 908. 

The rulings of the référée and of the court upon the various motions 
to suppress the dépositions of thèse witnesses hâve been considered, so 
far as they were material, on the theory, adopted by court and counsel 
below, that the suppression of dépositions was the proper remedy for 
the refusai of witnesses to produce relevant évidence. But this is an 
error. The remedy in the national courts in equity and in bankruptcy 
for the failure or refusai of a witness to answer compétent questions 
or to produce material évidence is not the suppression of the déposition 
or of the évidence which he does produce, and that for the reason that 
ail évidence which is not glaringly irrelevant, whether deemed material 
and compétent by the référée and the court below or not, must be made 
a part of the record, and in case of an appeal returned to the appellate 
court to the end that a final adjudication may be rendered in that court 
without another hearing below. The true remedy for the refusai of 
a witness to answer proper questions or to produce relevant évidence is 
an enforced order of the proper court that he shall do so. Dowagiac 
Mfg. Co. v. Lochren, 74 C. C. A. 341, 343, 344, 143 Fed. 211, 213, 214 ; 
First National Bank v. Abbott (C. C. A.) 165 Fed. 852, 855 ; Blease 
v. Garlington, 92 U. S. 1, 7, 8, 23 L. Ed. 521; In re De Gottardi (D. 
C.) 114 Fed. 328, 342; Dressel v. North State Lumber Company (D. 
C.) 119 Fed. 531 ; In re Romine (D. C.) 138 Fed. 837, 839. 

We return to the claim of Scherer & Co. The question it présents 
is, Was this claim a fixed liability of the Transfer Company when the 
pétition in bankruptcy was filed against it? Bankruptcy Law, c. 541, 
§ 63 (Act July 1, 1898, 30 Stat. 562 [U. S. Comp. St. 1901, p. 3447]). 
If the Transfer Company could not hâve escaped liability to Scherer & 
Co. upon this claim then ■ neither the trustée nor other creditors of 
the Transfer Company can defeat it now, for thèse creditors dérive ail 
their rights hère through it, and they hâve no défenses to this claim 
which were not available to the Transfer Company. 

The 10 promissory notes of the Transfer Company which were dis- 
allowed were payable' to the order of the Decatur Company, were in- 
dorsed by it, and were taken by the claimant before their maturity in 
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the, regular course of business 1 in payment of its claim for the purchase 
price of goods it had sold and delivered to the Decatur Company and 
pf about $1,200 in cash. The possession of commercial paper regular- 
ly indorsed is évidence of title in the holder, and that the paper is f ree 
from ail equities between the antécédent parties to it, and the burden 
is on those who assert défenses to it to prove them. Collins v. Gil- 
bert, 94 U. S. 753, 754, 756, 24 L. Ed. 170 ; Brown v. Spofford, 95 U. 
S. 474, 478, 24 L,. Ed. 508 ; Daniel on Negotiable Instruments, § 812 ; 
Code Supp. lowa 1907, §§ 3060a24, 3060a25; Brown v. Wilèy, 20 
How. 442, 15 h. Ed. 965. ' 

What défenses has the trustée established? There is a statement in 
the brief of its counsel that W. A. Southard, the président of the 
Transfer Company, who signed the notes in its name, had no authority 
so to do, but no argument is presented in support of this suggestion. 
On the other hand, the record indubitably proves that Southard made 
ail the notes and contracte . and conducted ail the business of the cor- 
poration for many months before thèse notes were signed, and no 
doubt remains that, by the acquiescence of the corporation in the 
course of business pursued, plenary power was granted to him to 
issue its commercial paper for ail lawful purposes. Merchants' Bank 
v. State National Bank, 10 Wall. 604, 19 L. Ed. 1008. 

Counsel contend that thèse notes are void because the capital stock 
of the Transfer Company was only $25,000, only $12,000 of it was 
issued, and the limit of its indebtedness was $8,000 under section 
1611 of the Code of lowa, while its actual indebtedness was known 
to the claimant to hâve been vastly in exCess of this limit when it took 
the notes. Lét thèse facts be coneéded, nevertheless the Transfer 
Company issued and authorized the sale or exchange of thèse notes 
by its agent, the Decatur Company. Scherer & Co. paid full value for 
them to this agent. The moment the title to them was transferred 
to the claimant and its payment received, thèse notes became executed 
contracts on the part of the claimant. It had performed its part of 
the agreeiments. It had paid the price for the commercial paper. The 
Transfer Company had the power to make promissofy notes of this 
character. Their exécution was within the scope of its corporate pow- 
ers. It was but an : excessive exercise of them. 

The statures oflowà in effect declared that the lirnit of the indebted- 
ness of this corporation should be $8,000. But they did not provide 
that notes or contracta issued by the corporation which created an 
indebtedness beyond the limit thus prescribed should be void, and 
it is not the province of the courts to impose a penalty for the viola- 
tion of a statute in which there is no moral turpitude or breach of 
public policy where the law fails to do so. In such a case the remedy 
for the violation is not the destruction, of the contracts or of the prop- 
erty of those who hâve purchased them, but it is the ouster and dis- 
solution pf the corporation at the suit of the state. It is no défense 
for a private corporation against the enforcement of its commercial 
paper or other contracts, in reliance upon which a creditor has parted 
with value, that while their exécution was within the gênerai scope 
of its powers it involved an excessive exercise of one of them. Sioux 
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City Terminal R. & W. Co. v. Trust Co., 82 Fed. 124, 133, 134, 27 
C. C. A. 73, 83, 84, and cases there cited ; Sioux City Terminal R. & 
W. Co. v. Trust Co., 173 U. S. 99, 112, 19 Sup. Ct. 341, 43 L. Ed. 
628 ; Garrett v. Burlington Plow Company, 70 Iowa, 697, 29 N. W. 
395, 59 Am. Rep. 461; Wârfield, Howell & Co. v. Marshall County 
Canning Co., 72 Iowa, 666, 672, 34 N. W. 467, 2 Am. St. Rep. 263 ; 
Beach v. Wakefield, 107 Iowa, 567, 76 N. W. 688, 694, 78 N. W. 197 ; 
Farmers' National Bank v. Sutton Mfg. Co., 52 Fed. 191, 195, 3 
C. C. A. 1, 17 L. R. A. 595 ; Bird v. Daggett, 97 Mass. 494. 

Another argument which is urged upon our considération with per- 
sistent force is that the Decatur Company defrauded the Transfer 
Company of thèse notes and hence the claimant cannot enforce their 
collection. Let us see. Take the most vulnérable notes, those de- 
livered to the Decatur Company to be substituted by it for original 
notes of the Transfer Company, or to be sold for the Transfer Com- 
pany under the agreement that the Decatur Company should remit 
the proceeds to the maker of the notes. Concède that the Transfer 
Company never received anything for thèse notes, a fact which is by 
no means satisfactorily established, yet the testimony is undisputed 
that the Transfer Company signed the notes, that it delivered them to 
the Decatur Company, and that it authorized that company to dis- 
count them and to send the proceeds to it or to substitute them for its 
original notes. So far as the Decatur Company discounted the notes 
and received the proceeds in cash, it acted by the express authority 
of the Transfer Company, and, if it subsequently converted those pro- 
ceeds to its own use, that fact constituted no défense to the notes, 
because the purchaser thereof from the authorized agent of the Trans- 
fer Company was not liable for that agent's disposition of the money 
which the Transfer Company had authorized it to receive on its ac- 
count. 

The Decatur Company, however, was not authorized to use thèse 
notes to pay its own debts, and it is said that its delivery of them to 
Scherer & Co. for that purpose was a fraud upon the Transfer Com- 
pany which constitutes a défense to the paper. If so, the purchaser 
of the notes which took them in good faith in reliance upon their ap- 
parent validity and upon the Decatur Company's apparent ownership 
of them must suffer for this fraud, while the Transfer Company which 
made the notes, which knew they were without considération, which 
created their false appearance of validity and the false appearance of 
their ownership by the Decatur Company, escapes the evil consé- 
quences of its participation in the fraud. This would be a reversai of 
the familiar and salutary rule that one who by his acts or représenta- 
tions, or by his silence when he ought to speak out, intentionally or 
through culpable négligence induces another to believe certain facts to 
exist, and the latter rightfully acts on such a belief, so that he will 
be prejudiced if the former is permitted to deny the existence of such 
facts, is thereby conclusively estopped to interpose such déniai. Pax- 
son v. Brown, 61 Fed. 874, 882, 10 C. C. A. 135, 143 ; Union Pacific 
Ry. Co. v. United States, 67 Fed. 975, 979, 15 C. C. A. 123, 127; 
Illinois Trust & Savings Bank v. City of Arkansas City, 76 Fed. 271, 
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203, 22 C. G. Ai 171, 192, 34 L. R. A. 518 ; Given v. Times Republican 
Printing Co., 114 Fed. 92, 95, 52 C. C. A. 40, 43; Mechem on Agency, 
§§ 83, 84. The Transfer Company made thèse notes. It recited in 
the face of them that it had made them for value received. It made 
them payable to the order of, and it delivered them to, the Decatur 
Company. It intentionally clothed that company with the false ap- 
pearance of anownership it did not hâve, of notes which the Trans- 
fer Company 1 had intentionally given a false appearance of having 
valuable considérations that never existed, and Scherer & Co., and the 
other claimànts who bought such notes, were induced by thèse false 
représentations to purchase them in payment of their accounts against 
the Decatur Company. If the Transfer Company had not produced 
thèse false appearances, the pufchasers would not hâve bought the 
notes. If the Transfer Company is now permitted to deny that thèse 
appearances represented the truth, the purchasers will suffer the loss 
of the liability bf the Transfer Company and of a dividend from its 
estate. The Transfer Company intentionally and with culpable négli- 
gence made ànd intrusted thèse deceitful représentations and the pow- 
er to use them to its agent, the Decatur Company, and if the latter 
abused that power the Transfer Company and its successor in inter- 
est, the trustée, are estopped from denying that its représentations 
were true for the purpose of defeating the claims of the holders of 
thèse notes. When one of two parties must suffer loss from the fault 
of a third, hé who wrongfully or with culpable négligence put it in the 
power of the thifd to cause the loss must bear it. 

It is said that thèse notes were accommodation paper, that the issue 
of accommodation paper was beyond the power of the Transfer Com- 
pany, and that for that reason the notes constitute no valid claim 
against its estate. The corporation had no power to issue accommo- 
dation paper, and this f act would hâve been a perfect défense to thèse 
notes in thé hahds of any holder who knew they were accommodation 
paper when he purchased thern. But the corporation had power to 
issue negotiable paper for value. "When a corporation has power un- 
der any circumstances to issue negotiable securities, the bona fide hold- 
er has a right tb présumé that they were issued undef the circum- 
stances which give -the requisite authority, and that they are no ! more 
liable to be impeached for any irifirmity in the hands of such a holder 
than any other commercial paper." City of Lexington v. Butler, 14 
Wall. 282, 296, 20 L. Ed. 809. The Transfer Company intentionally 
gave thesë : ribtés the false appearance of negotiable pàper issued by 
it for value, and thereby ihducèd the claimànts to buy them. Wherë 
a corporation which has the pOwer to issue negotiable paper puts forth 
accommodation paper beyôrid its power, it is estopped from denying 
that the làtter wâs'lawfully ' issued for Value for thé purpose of de- 
feating thfr claim of a bona Me ' holder of such paper for Value. Bank 
V. Dunn, 6 Pet. 51, 8 L. Ed. 316 ; In re Troy & Cohoes Shirt Co. (D. 
C.) 136 Fed. 420, 425, 430, 431; German Savings Bank v. Hanna, 
124 Iowa, 374, 100 N. W. 57 ; Farmers' National Bank v. Sutton Mfg. 
Co., 52 Fedi 191, 3 C. C. A. 1, 17 L. R. A,' 595 ; Martin v. Niagara 
Falls Paper • Mfg. Co., 122 N. Y. 165, 25 N. E. 303; Holmes et ah 
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v. Willard, 125 N. Y. 75, 25 N. E. 1083, 11 L. R. A. 170; Tod v. 
Kentucky Union Eand Co. (C. C.) 57 Fed. 47, 52 ; Morawetz on Pri- 
vate Corporations, § 597 ; Monument National Bank v. Globe Works, 
101 Mass. 57, 3 Am. Rep. 322; Mechanics' Banking Ass'n v. New 
York & Saugerties White Lead Co., 35 N. Y. 505. 

Some of thèse notes Were taken by Scherer & Co. in payinent of 
a past due debt of the Decatur Company, and to thèse the objection 
is interposed that the claimant paid* no value for them. But one who 
takes commercial paper before maturity, in payment of or as col- 
latéral security for a debt of the seller, due or not due, is a purchaser 
for value in the ordinary course of business, and protected by the same 
estoppels as a purchaser for cash. Swift v. Tyson, 16 Pet. 1, 15, 21, 
10 L. Ed. 865 ; Railroad Company v. National Bank, 102 U. S. 14, 22, 
28, 26 L. Ed. 61; Robinson v. Lair, 31 Iowa, 9, 14; Code Supp. 
Iowa 1907, §§ 3060a25, 3060a26 ; Woodworth & Co. v. Carroll, 104 
Minn. 65, 112 N.W. 1054; McMurray v. Moran, 134 U. S. 150, 158, 
10 Sup. Ct. 427, 33 L. Ed. 814; American File Co. v. Garrett, 110 U. 
S. 288, 294, 4 Sup. Ct. 90, 28 L. Ed. 149 ; Hamilton v. Fowler, 99 Fed. 
18, 22, 40 C. C. A. 47; Doe v. Northwestern Coal & Trans. Co. (C. 
C.) 78 Fed. 62, 68; Wood v. Seitzinger (C. C.) 2 Fed. 843, 844; In 
re Huddell, Fed. Cas. No. 6,825. 

There is a statute of the state of Iowa to the effect that no holder 
of commercial paper procured by fraud upon the maker shall recover 
thereon a greater sum than he paid therefor with interest and costs. 
Ann. Code Iowa 1897, § 3070; Richards v. Monroé, 85 Iowa, 359, 
52 N. W. 339, 39 Am. St. Rep. 301. It is contended that Scherer 
& Co, paid nothing for thèse notes, but the cash which it advanced, 
some $1,200, and that this should be the limit of its recovery. The 
answer is that the Transfer Company and the trustée of its estate are 
estopped by the inducing false représentations of the former from 
claiming or proving against this claimant that this paper was procured 
by fraud, and, if this estoppel did not exist, the amount of the debt of 
the Decatur Company to the claimant, which was paid by thèse notes 
and the cash which the claimant advanced, substantially equal the face 
of the notes. The debt of the Decatur Company was paid for them 
as much as was the cash, and both may be recovered under the statute. 

The objections to the claim of Scherer & Co. hâve now been con- 
sidered under the concession that the notes which they held were 
originally without considération, and our conclusion is that even if 
that fact were satisfactorily proved thèse objections cannot be sus- 
tained. The fraud in this case was not prepared, inspired, or effect- 
ed by this claimant. It was the victim, not the perpetrator, of it. The 
Transfer Company 'furnished the false représentations which accom- 
plished it, and the Decatur Company, its agent, used them. Neither 
the Transfer Company, nor its creditors, nor the trustée can take ad- 
vantage of the wrong of that company to deprive the most direct vic- 
tifns of it of their share in its estate. That company had no available 
défense to this claim when the pétition in bankruptcy was filed, and 
the, trustée and the other creditors hâve none now. 

Décisions of state courts hâve been called to our attention and con- 
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sidered which do not in ail things accord with some of the déclara- 
tions of the commercial law upon which our conclusion rests. But 
thèse déclarations are supported by controlling authority in this court, 
by the décisions of the Suprême Court which hâve been cited, and 
the duty is imposed upon the national courts to exercise their inde- 
pendent judgment in the détermination of ail questions of gênerai ju- 
risprudence, of commercial law, and of right under the Constitution 
and laws of the United States. Railroad Company v. National Bank, 
102 U. S. 14, 30, 26 h. Ed. 61; Railroad Company v. Lockwood, 
17 Wall. 357, 368, 21 L. Ed. 627; Myrick v. Railroad Co., 107 U. S. 
102, 1 Sup. Ct. 425, 27 L. Ed. 325 ; Carpenter v. Insurance Co., 16 
Pet. 495, 511, 10 L. Ed. 1044; Swift v. Tyson, 16 Pet. 1, 10 L. Ed. 
865 ; Burgess v. Seligrnan, 107 U. S. 20, 33, 2 Sup. Ct. 10, 27 L. Ed. 
359 ; Smith v. Alabama, 124 U. S. 465, 478, 8 Sup. Ct. 564, 31 L. 
Ed. 508; Bûcher v. Railroad Co., 135 U. S. 555, 583, 8 Sup. Ct. 974, 
31 L. Ed. 795; Liverpool & G. W. Steam Co. v. Phénix Insurance 
Co., 129 U. S. 397, 443,-9 Sup. Ct. 469, 32 L. Ed. 788. 

So far as our conclusion rests upon a construction of the statutes 
of Iowa, it is not inconsistent with the décisions of the Suprême Court 
of that state, and it is sustained by those cited above, and by the dé- 
cision of the Suprême Court in Sioux City Terminal R. & W. Co. v. 
Trust Company, 173 U. S. 99, 19 Sup. Ct. 341, 43 L. Ed. 628. 

The testimony regarding the disallowed claims of the eight other ap- 
pellants in this case has been considered, and it brings those claims 
within the décision announced upon the claim of Scherer & Co. They 
are founded on promissory notes of the Transfer Company indorsed 
by the Decatur Company and pûrchased by the claimants before ma- 
turity in the regular course of business for debts of the Decatur Com- 
pany paid thereby, or for cash, and they must be'àllriwed.; 

The' decree of the court below must accordingly be reyersed, and 
this case must be remanded tô the District Court with instructions to 
allow the claims of the appellants in controversy in this appeal upon 
the same basis as claims of other unsecùred creditors are allowed, and 
it is so ordered. 
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(Circuit Court of Appeals, Slxth Circuit. April 14, 1909.) 

No. 1,861. 

1. Mastek and Servant (§§ 285, 289*)— Injuries to Servant— Railroads—Un- 
bloçked frog— contributory negligence— question for jury. 

In an action for death to a switchman while his foot was caught in an 
unblocked frog, whether decedent's foot was caught before ne was 
struck by the train, and whether he was at the switch when he gave the 
signal to the train to approach and caught his- foot as ne was leaving 
the switch for his station, or whether he was walking.ahead of the train 

•For other cases see same topic & § numeee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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In a dangerous place and his foot was jammed into the frog after he waa 
struck, held for the jury. 

[Ed. Note. — For other cases, see Master and Servant, Dec. Dig. §§ 285, 
289.* 

Duty of railroad companies to block switches, see note to Hauss v. 
Lake Erie & W. R. Co., 46 C. O. A. 98.] 

2. Master and Servant (§ 291*)— Injubies to Servant— Railroads— "Proxi - 

mate Cause." 

A request to charge that the term "proximate cause" meant the first 
or efficient cause, and if the jury found that there were several causes 
contributing to decedent's death, then the proximate cause was the cause 
coming first which set in motion the other causes producing the accident, 
was properly refused as susceptible of an interprétation that, if décèdent 
was négligent in crossing defendant's tracks in front of an approaching 
train, his act was necessarily the proximate cause of the accident, and as 
overlooking the rule that the proximate cause is the dominant cause 
from which the injury follows as a direct and immédiate conséquence ; 
that an act prior in time is not necessarily the proximate cause of an in- 
jury, unless the injury is the natural and probable conséquence of such 
act, to be reasonably anticipated therefrom, or if the injury could not 
hâve happened but for the intervention of a sufflcient and independent 
cause operating between the first négligent act and the injury. 

[Ed. Note. — For other cases, see Master and Servant, Dec. Dig. § 291.* 

For other définitions, see Words and Phrases, vol. 6, pp. 5758-5709 ; vol. 
8, p. 7771.] 

3. Master and Servant (§ 291*)— Death of Servant— Instructions. 

In an action for death of a switchman whose foot was caught in an 
unblocked frog as he was crossing the tracks in front of a train, a request 
to charge that proximate cause was the first or efficient cause, and that 
If the jury found there were several causes contributing to decedent's 
death the proximate cause was the cause coming first which set in motion 
the others producing the accident, was properly refused as eliminating the 
proposition that an unblocked frog might hâve been an efficient and inde- 
pendent cause of the accident, without which it could not hâve happened, 
though décèdent was négligent in crossing the tracks ahead of the train. 

[Ed. Note. — For other cases, see Master and Servant, Dec. Dig. § 291.*] 

4. Master and Servant (§ 291*)— Death oï Servant— Railroads— Unblock- 

ed Frog— Négligence— Instructions. 

Where a switchman was killed after catching his foot in an unblocked 
frog, and the jury were permitted to find for piaintiff only on the theory 
that decedent's death was caused by the négligent condition of the frog, a 
request to charge that if décèdent, before he attempted to cross the tracks, 
knew that defendant's train was approaching at rapid speed, and with 
such knowledge attempted to cross ahead of the train, and that this was 
the proximate cause of his death, piaintiff could not recover, was proper- 
ly refused, as charging that piaintiff could not recover if his act in cross- 
ing the tracks ahead of the train was the proximate cause of his death, 
though such crossing was in the regular discharge of his duty and he 
had no other way to go to his station and was free from négligence. 

[Ed. Note. — For other cases, see Master and Servant, Dec. Dig. § 291.*] 

5. Master and Servant (§ 112*)— Railroads— Safety Requirements— Stat- 

utes— Unblocked Frogs. 

Rev. St. Ohio, § 3365 — 18, requiring every railroad operating in the 
state to block its frogs in yards, divisional and terminal stations, where 
trains are made up, is designed for the protection not only of employés 
who may step into them, but also of those dragged or pushed into them by 

•For other cases see rame topic & § ndmeeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe! 
168 F.— 53 
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an engine; a railroad's failure to comply therewith constituting négli- 
gence as a matter of law. 
lEdi Note. — For other cases, see Master and Servant, Dec. Dig. § 112.* 
Duty of railroad companies to f urnish safety appliances, see note to Fel- 
ton v. Bullard, 37 C. Ç. A. 8.] 

6. Masteb and Servant (§ 112*)— Death of Servant— Railboads— Unblôck- 

ed Frogs— Statutes. 

Rev. St. Ohio, § 3365— 18, requlring railroads within the state to block 
ail angles In frogs, switches, and crossings, is expressly llmited to frogs 
in yards, divisional and terminal stations, where trains are made up. 

[Ed. Note.— For other cases, see Master and Servant, Dec. Dig. § 112.*J 

7. Master and Servant (§ 278*)— Death of Switchman— Evidence. 

In an action for death pf railroad switchman by being run over after 
catching his foot in an unblocked frog, permitted so to remain in viola- 
tion of Bev. St. Ohio, §3365—18, évidence held to justify a finding that 
the frog in question was located in a railroad yard where trains are made 
up, and was therefor& within the statute. 

[Ed. Note.— For other cases, see Master and Servant, Dec. Dig. § 278.*] 

8. Trial (§ 191*)— Instructions— Assumed Facts. 

The court did not err in assuming that the place where décèdent was 
injuréd was a frog in a railroad yard, where trains were made up, which 
the railroad Company had negligently f ailed to block iii violation of Rev. 
St. Ohio, § 3365—18, where it would hâve been the duty of the court to 
set a finding to the contrary aside. 

[Ed. Note.— For other cases, see Trial, Dec. Dig. § 191.*] 

9. Trial (§ 237*)— Instructions— "Prépondérance of Proof"— "Persuaded." 

An instruction that by "prépondérance of proof" is nieant that the jury 
are persuaded of the soundness of the claim more satisfactorily than the 
contrary was not objectionable because the vvord "weigh" was not em- 
ployed, nor as implying that the jury mlght be persuaded by arguments 
rather than proof, as the jury could prôperly understand the term "per- 
suaded" only to mean that the proof must be more persuasive, more con- 
vincing. 

[Ed. Note.— For other cases, see Trial, Cent. Dig. §§ 542, 548-551; Dec. 
Dig. § 237.* 

B'or other définitions, see Words and Phrases, vol. 6, pp. 5516-5518, 
5367.] 

10. Master and Servant (§ 296*)— Death of Servant— Instructions. 

Where, in an action for death of a railroad switchman by being run over 
while his foot was caught in an unblocked frog, it was uncontradicted that 
the frog had been in that condition for two months preceding the acci- 
dent, and that décèdent, who had beén in the same employaient for a year 
or more, was required to inspect the switches, where the frog was located, 
every tinie a train passed, the court did not err in omltting to charge 
that if décèdent, in the exercise of ordinary care, could hâve discovered 
that the frog was unblocked, he must be charged with knowledge there- 
of, there being no request to charge that décèdent was presumed to hâve 
known the condition of the frog. 

[Ed. Note. — For other cases, see Master and Servant, Dec. Dig. § 296.*] 

11. Master and Servant (§ 296*)— Death of Servant— Contributory Négli- 
gence— "Substantial Contribution." 

An instruction that, where the négligence of an employé actually con : 
tributes to the results, his négligence would not be compared, provided 
it was a "substantial contribution" to the accident, was not objectionable 
on the theory that any négligence on decedent's part was sufflcient to de- 
feat the action, since négligence, unless "substantial," could not be said 
to contribute directly aud pi'oximately to the injury. 

[Ed. Note. — For other cases, see Master and Servant, Dec. Dig. § 296.*] 

•For other cases see same topic & § ndmbbh li Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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12. Triai. (§ 296*)— Instructions— Ebrob Cubed by Otiieb Instruction. 

An instruction that decedent's contributory négligence, in order to de- 
feat a recovery, must be "substantial," was not prejudicial to défendant, 
wbere the court aftenvards charged that, if decedent's failure to exercise 
ordinary care contributed to the accident resulting in his death, plaintiff 
could not recover. 

[Ed. Note.— For other cases, see Trial, Dec. Dig. § 296.*] 

13. Trial (§ 251*)— Instructions— Applicability to Issues. 

The court did not err in refusing to give defendant's proposed Instruc- 
tions relating to grounds of négligence withdrawn from the jury. 

TEd. Note.— For other cases, see Trial, Cent. Dig. §§ 587-595 ; Dec. Dig. 
§ 251.*] 

14. Appeal and Ebbob (§ 1004*)— Scope of Review— Damages— Excessive- 

ness— vebdict. 

Objections that the damages are excessive, and that the verdict is 
against the law and the évidence, are for the détermination of the trial 
court on a motion for a new trial, and cannot be reviewed by the Circuit 
Court of Appeals. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 3944r~ 
3947 ; Dec. Dig. § 1004.*] 

In Error to the Circuit Court of the United States for the Northern 
District of Ohio. 

Chas. A. Schmet'tau, for plaintiff in error. 
Chas. A. Thatcher, for défendant in error. 

Before LURTON and SEVERENS, Circuit Judges, and KNAP- 
PEN, District Judge. 

KNAPPEN, District Judge. The défendant in error, plaintiff be- 
low, sued to recover damages on account of the death of his intestate, 
which is alleged to hâve been caused by his being run over by the de- 
fendant's yard train, in conséquence of the catching of his foot in a 
frog, connected with a switch which was unblocked. Plaintiff's péti- 
tion alleged négligence in the opération of the engine, in failing to hâve 
a headlight on the engine, and in running the train at an unlawful rate 
of speed. It also alleged a violation of section 3365 — 18 of the Revis- 
ed Statutes of Ohio, which requires every railroad operating in that 
state to "adjust, fill or block, ail angles in frogs, switches, and cross- 
ings on their roads in ail yards, divisional and terminal stations where 
trains are made up." Ail the grounds of négligence except the viola- 
tion of the statute referred to were withdrawn by the court from the 
considération of the jury. There was a verdict and judgment for the 
plaintiff, and a déniai of motion for new trial. 

At' the conclusion of the testimony the défendant moved for a per- 
emptory instruction in its favor, upon the ground that plaintiff had fail- 
ed to prove by a prépondérance of the évidence that failure to block 
the frog was the proximate cause of the accident, and that the plain- 
tiff was shown by the proofs to hâve been guilty of contributory nég- 
ligence. Miller, the décèdent, was employed by the défendant as night 
watchman at the crossing of Hamilton street and defendant's tracks in 
the city of Toledo. The tracks in this section run in a northerly and 

*For other cases see same topic & § numeer In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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southerly direction. About a block south of Hamilton street the rail- 
road crosses a swing bridge over Swan creek. A little north of Hamil- 
ton st'reet there were three switches, one running t'o the west of the 
main track, a second extending east and north, and a third, known as 
the "Schenk coalyard switch," going off to the south and east. It was 
Miller's duty on the appfoach of a train from the north to see that' the 
bridge (to the south) was closed, that the switches (to the north) were 
properly set for the main track, and then to give a signal to the ap- 
proaching train that the track was clear ; the train being required to 
await that signal 300 or 400 feet north of the Hamilton street crossing. 
Aft'er giving the signal it was Miller's duty to take his station on the 
west side of the tracks and oh the northerly side of Hamilton street to 
protect trame at the crossing. The frog in the coalyard switch had 
been entirely unblocked for about two months. The évidence amply 
supports the conclusion that Miller's death was caused by the catching 
of his foot in this unblocked frog connected with the coalyard switch. 
The propositions on which the peremptory instruction was asked, so 
far as their discussion is justified, rest upon the contention that the 
catching of Miller's foot in the frog was due to his own négligence. 
The theory on which the alleged négligence is predicated is that at 
the time he signaled the train to corne on he was on the west side of the 
tracks ; that it was his duty to go af once to the north side of Hamil- 
ton street and west of the tracks ; that from the place where the signal 
was giveh there was an open space between the tracks eight' feet in 
width leading to his station ref erred to ; that he had thus no occasion to 
cross the tracks or to be at the frog in question ; that' the évidence in- 
dieates that he was either crossing the tracks or walking ahead of the 
approaching train when not required to do so in the performance of 
his duties ; and that the probabilities favor the theory that his foot was 
jammed into the frog after he was struck by the train. 
: There is évidence tending to support this theory, viz., testimony in- 
dicating that immediately before the signal was given Miller was seen 
coming t'oward the railroad tracks down an alley between Hamilton 
street and the next street north, and thus toward the three switches in 
question; that a little later the signal to the train was given from the 
west side of the tracks and near the north side of Hamilton street. This 
testimony, however, was not undisputed. There was testimony to the 
effect that the signal was not required to be given from the west side 
of the tracks, but was properly given upon the tracks and at the switch ; 
that the reason assigned for giving the signal upon the westerly side 
of the tracks, viz., that the signais were given to the engineer, did not 
apply in this case, from the fact that the engine which pulled the train 
in question was headed northerly and was thus running backwards, the 
engineer being thus on the east side; the fireman, whose opportunities 
for observation were fully as good as those possessed by the engineer, 
was unable to say that Miller was seen in the alley or that the signal 
was not given at the switch in question; and the testimony of the en- 
gineer was discrecflted by his testimony immediately following the ac- 
cident, alleged to be inconsistent with his testimony upon the trial, and 
by other évidence. There was ample room under the testimony for the 
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conclusion that Miller's foot was caught in the frog before he was 
st'ruck by the train, and that he was so overtaken by reason of his foot 
being caught ; and the testimony, considered together, was entirely con- 
sistent with his having been at the switch when the signal to the train 
was given, and with the catching of his foot' as he was leaving the 
switch for his station on the north side of Hamilton street. There was 
no error in refusing the request for a peremptory instruction. 

Complaint is made of the court's refusai to give certain requests pre- 
sented by défendant, numbered 7 and 16, both directed to Miller's al- 
leged négligence in crossing the tracks ahead of the train. Each of 
thèse requests contained a définition of proximate cause. Request No. 
7 contained the instruction that plaintiff could not recover without 
proving that defendant's négligence was the proximate cause of Mil- 
ler's death. The court submitted t'o the jury, under careful instruc- 
tions, the question of Miller's contributory négligence, placing sharply 
before the jury the conflicting daims of the parties. 

The jury was told that if Miller, while engaged in the performance 
of his work, or, having just performed his dut'y, was leaving the place 
where he had performed it, and while exercising ordinary care for his 
own safety, was caught by his foot in an unblocked frog, and in con- 
séquence of being thus caught was killed, the plaintiff was entitled to 
recover; that, on the other hand, if Miller was not himself exercising 
ordinary care for his own safety, and if failure to exercise such ordi- 
nary care cont'ributed to the accident, there could be no recovery ; and, 
specifically, that if Miller was struck and killed while walking along the 
track, between the rails, no recovery could be had ; and, further, upon 
defendant's request, that if, after giving the signal, it was Miller's du- 
ty to go to the crossing of Hamilton street, and if he could reach that 
crossing by walking between the tracks, where he was safe from the 
approaching train, but if, instead of doing so, he walked along the 
track on wh : ch the train was running, ahead of the train, such action 
was the proximate cause of death — in which case, even though Miller's 
foot was caught in an unblocked frog, the défendant would not be lia- 
ble. A further instruction requested by défendant was given, to the 
effect that if, after giving the signal to the train, Miller, knowing the 
train was approaching, went upon the track and attempted to run along 
the track ahead of the train to the crossing of Hamilton street, when 
he might hâve gone to the crossing by the side of the track, and in a 
place where he was safe from the approaching train, and while running 
along the track caught his foot in an unblocked frog and was hit and 
run over by the approaching train, then the proximate cause of the 
death would hâve been Miller's own act, and no recovery could be had. 
No abstract définition of proximate cause was given, nor any instruc- 
tions aimed directly at Miller's négligence in crossing the tracks (as al- 
leged) ahead of the approaching train. Request No. 7 contained this 
définition of proximate cause : 

"By the term 'proximate cause' is meant the flrst or efficient cause, and if 
you flnd from the évidence that there were several causes contributing to Mil- 
ler's death, then the proximate cause is the cause coming first, which set in 
motion the other causes producing the accident." 
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This instruction was rightly refused. It was susceptible of an inter- 
prétation that, if Miller was négligent in crossing the tracks in front 
of the approaching train, such act was necessarily the proximate cause 
of the accident, being first in time. It overlooked the rule that the proxi- 
mate cause is the dominant cause from which the injury follows as a 
direct and immédiate conséquence ; that' an act prior in time is not nec- 
essarily the proximate cause of an injury, unless such injury was the 
natural and probable conséquence of such act; and that such injury 
cannot be said to be the natural and probable conséquence of the act 
when it was not one to be reasonably anficipated from it, and when it 
was one which could not hâve happened but for the intervention of a 
sufficient and independent cause operating betwèen the first négligent 
act and the injury. Milwaukee, etc., Ry. Co. v. Kellogg, 94 U. S. 469, 
475, 24 L. Ed. 256 ; Insurance Co. v.'Boon, 95 U. S. 117, 130, 24 L. Ed. 
395 ; Scheffer v. Railroad Company, 105 U. S. 249, 252, 36 L. Ed. 1070 ; 
The G. R. Booth, 171 U. S. 450, 458, 19 Sup. Cf. 9, 43 L- Ed. 234; 
Cole v. German Savings & Loan Society, 124 Fed. 113, 115, 59 C. C. A. 
593, 63 E. R. A. 416 ; Shugart v. Atlanta, K. & N. Ry. Co., 133 Fed. 
505, 510, 66 C. C. A. 379. The clause referred to in the instruction 
asked for overlooked the proposition that an unblocked frog may hâve 
been a sufficient and independent cause for the accident, and without 
which it' could not hâve happened even had Miller been négligent in 
crossing the tracks ahead of the train. Request No. 16 asked an in- 
struction that if the jury should find "that Miller, before he attempted 
to cross the tracks, knew that' defendant's train was approaching at a 
rapid rate of speed, and with such knowledge attempted to cross the 
track ahead of said train, and that this was the proximate cause of his 
death, as said t'erm has been defined to you above, then you are instruct- 
ed that the plaintiff is not entitled to recover." This requested instruc- 
tion, it will be seen, proceeded upon the theory that' if Miller's act in 
crossing the tracks ahead of the train was the proximate cause of his 
death there could be no recovery, even though such crossing was in the 
regular discharge of his duty, and al though he had no other way to 
go to his station except by crossing the tracks, and notwithstanding 
his conduct was entïreîy free from négligence. The jury was permit- 
ted under the charge of the court to find for the plaintiff only upon 
the theory that Miller's death was caused by the catçhing of his foot in 
the unblocked frog. The failure of défendant to compiy with the stat- 
utory requirement of blocking the frog was négligence as matter of 
law. C. H- & D. Ry. Co. v. Van Horne, 69 Fed. 139, 140, 16 C. C. A. 
182; Lake Erie & Western Ry. Co. v. Craig, 73 Fed. 642, 19 C. C. A. 
631 ; Narramore v. C, C, C. & St. L. Ry. Co., 96 Fed. 298, 300, 37 C. 
C. A. 499, 48 L. R. A. 68. The statute is designed for the protection not 
only of employés who may step into them, but of those dragged or 
pushed into them by an engine. Cooper v. Baltimore & Ohio Ry. Co., 
159 Fed. 82, 86 C. C. A. 272, 16 L. R. A. (N. S.) 715. There is no room 
.upon this record for an application of the doctrine of proximate cause 
as avoiding liability for the death of Miller resulting directly from the 
imprisonment of his foot in an unblocked frog, except as such proxi- 
mate cause is predicated upon and involved in Miller's alleged negli- 
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gence. The instructions given by the court upon the subject of proxi- 
mate cause were fully as favorable to défendant as it was entitled to 
ask. In view of the concrète instructions given, the jury could not hâve 
been aided by abst'ract définitions. The requested instructions were 
properly refused. 

It is urged that the statute requiring the blocking of frogs relates 
only to yards "where trains are made up," and that no proof was pre- 
sented that the f rog in question was in such a yard. Défendant invokes 
the rule that a statute changing the common law modifies or abrogates 
it no farther than the clear import of its language necessarily requires. 
Johnson v. Southern Pac. Co., 117 Fed. 402, 54 C. C. A. 508. The ob- 
ligation imppsed by the statute under considération is limited by ex- 
press terms to frogs in "yards, divisional and terminal stations where 
trains are made up," and it is true that no express testimony was in- 
troduced that the switch in question was in such a yard. The évidence, 
however, afforded by the record was clear and convincing that the place 
under considération was a yard of that kind. It is conceded that the 
place where the injury occurred is but a little way south of the freight 
station. The map in évidence shows no less than nine or ten switches 
radiating from the main track within a distance of about three blocks 
next north of the bridge. The brief of the plaintiff in error states that' 
"Miller was employed by the plaintiff in error as a watchman, switch- 
man, and bridge tender in its yards at Toledo." The train in question 
was a yard train. Four yard trains on an average pass over the spot' 
under considération every night. The three switches referred to are 
spoken of in the testimony as "yard switches" and as being in the "low- 
er yards." Thèse yard trains were for the purpose of or in connection 
with the making up of trains. The only respect in which fhe proof can 
be criticised as lacking is that there is no definite statement that the 
trains were actually assembled in the immédiate strip where the un- 
blocked frog in question was located. It was not necessary that this 
should be so. The strip in question was clearly part of the yard used 
for the making up of trains, and so was a yard within the meaning of 
the statute. It was so clearly part of the yard that had the question of 
its status been submitted to the jury, and a finding made that it was 
not a yard where trains were made up, it would hâve been the duty of 
the court to set the verdict aside. There was thus no error in assum- 
ing that the place where the injury occurred was such a place as cov- 
ered by the statute. Marquardt v. Bail Engine Co., 122 Fed. 374, 58 
C. C. A. 462 ; Riley v. L. & N. Ry. Co., 133 Fed. 904, 66 C. C. A. 598. 

No error was committed in the instruction that "by a prépondérance 
of proof is meant that you are persuaded of the soundness of the claim 
that the plaintiff puts forth more satisfactorily than to the contrary." 
This définition is not objectionable from the mère fact that it does not 
employ the word "weigh ; nor does it contain an implication that the 
jury were at liberty to be persuaded by argument rather than by proofs. 
The jury could properly understand the term "persuaded" to mean on- 
ly that the proof be more persuasive, more convincing. 

In view of thé évidence, and the other features of the charge, there 
was no error in failing to instruct the jury that if Miller, in the exer- 
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cise of ordinary care and prudence, could hâve discovered the fact that 
the frog was unblocked, he must be charged with the sarne knowledge 
as if it were proven he actually knew of that condition. The court did 
not submit to the jury the question of Miller's knowledge that the frog 
was unblocked. The testimony was direct and uncontradicted that it 
had been in this condition for at least two months immediately preced- 
ing the accident, and that Miller, who had been employed in this duty 
for a year or more, was required to inspect the switches in question 
every time a train passed. The court would hâve been justified in in- 
structing the jury that Miller would be presumed to hâve known that 
the frog was unblocked, and, had such instruction been requested, 
would doubtless hâve done so. No such request' was made. The charge 
seems to assume Miller's knowledge that the frog was unblocked. 
Such knowledge had no relation to the case, except as it bore upon the 
question of contributory négligence, and on this subject the jury were 
sufficiently instructed. 

Nor was prejudicial error committed in the instruction upon the sub- 
ject of contributory négligence that: 

"Where the négligence of the employed person actually does contribuée 
to the resuit that happened to him, we cannot stop to measure under the rule 
of law as it now exista, how great or how little that négligence is compara- 
tively, provided the négligence of the employé was a substantial contribu- 
tion to the accident." 

The criticism upon this instruction is directed to the word "substan- 
tial," the argument being that any négligence of the décèdent, no mat- 
ter how slight, is sufficient' to defeat the action. The test of contribu- 
tory négligence is whether the want of care directly and proximately 
contributes to the injury. Gilbert v. Burlington, C. N. & R. Ry. Co., 
128 Fed. 529, 533, 63 C C. A. 27; Coney Island v. Dennan, 149 Fed. 
687, 693, 79 C. C. A. 375. Négligence could scarcely be said to con- 
tribute directly and proximately to the injury unless it were substan- 
tial. However, the expression criticised was used in a preliminary 
statement of the gênerai principles involved. Later, the court charged 
that, if Miller's "failure to exercise ordinary care for his own safety 
contributed to the accident resulting in his death," the plaintiff could 
not recover. This last instruction was rather more favorable to the 
défendant than it was entitled to. While the word "substantial" is per- 
haps not a happy terni, no préjudice could hâve resulted from it's use. 

There was no error in refusing to strike out the testimony of the wit- 
ness Fallis. There was nothing indicating that Miller's duties had 
changed since the connection of the witness wit'h the railroad. More- 
over, the testimony was not only undisputed, but the same testimony 
was given by other witnesses conceded to be compétent. 

The courÇ properly declined to give défendant' s proposed instruc- 
tions relative to the grounds of négligence withdrawn from the con- 
sidération of the jury. 

The objections that the damages are excessive, and that the verdict 
is against the law and the évidence, were for the court below to décide 
upon motion for a new trial, and cannot be considered hère. 

We find no error in the record, and the judgment of the Circuit 
Court is affirmed. 
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GHOST v. UNITED STATES. 

(Circuit Court of Appeals, Eighth Circuit March 30, 1909.) 

No. 2,579. 

1. Appeal and Berob (§§ 256, 518*)— Record— Mattees to be Shown— Motions 

to Stbike oxit Portions of a Pleading. 

A motion to strike out portions of an answer and the ruling thereon 
cannot be regarded as part of the record, upon a writ of error, unless 
made such by a bill of exceptions ; nor is the ruling upon such a motion 
open to review where no exception thereto was taken. 

[Ed. Note. — For other cases, see Appeal and Error, Cent Dig. §§ 1489, 
2352 ; Dec. Dig. g§ 256, 518.*] 

2. Courts (8 356*) — Courts of tiie United States— Peoceedinqs Prepaba- 

toby to Obtaining Review of Rulings Not Regulated by State 
Statutes. 

In the courts of the United States the proceedings preparatory to ob- 
taining a review of their rulings, including the questions of when j^u px- 
ception need be taken and how motions and rulings, not in thShi.ïSlves 
part of the record, may be made such, are not regulated by state staru^s, 
but by the statutes of the United States, and, if they be silent, by the 
common law and the practice prevailing in those courts. 

[Ed. Note. — For other cases, see Courts, Cent Dig. | 937; Dec. Dig. 
S 356.*] 

S. Mines and Minebals (§ 7*) — Coal Land Statute— Right to Coal In- 
cidentaixy Removed in Course of Lawful Development Work. 

Under sections 2347-2352, Rev. St. (U. S. Comp. St. 1901, pp. 1440, 
1441), a qualified individual or association who, in response to the govern- 
ment's invitation, enters upon public lands in search of coal deposits, and 
expends time, labor, and means in an honest effort to open and develop 
such deposits when found, intending to purchase the lands according to 
i tbe statute if the coal proves to be such as to give character and value 
to thein, is not a trespasser, but is in the exercise of a privilège con- 
ferred by law, and is entitled to such coal as is extracted and removed as 
an incident only to the reasonable prosecution of that work. 

[Ed. Note. — For other cases, see Mines and Minerais, Cent. Dig. § 7; 
Dec. Dig. § 7.*] 

(Syllabus by the Court.) 

In Error to the Circuit Court of the United States for the District 
of Colorado. 

Edwin Van Cise and Elmer E. Whitted (Frank L,. Grant, on the 
brief), for plaintiff in error. 

Ralph Hartzell, Asst. U. S. Att'y. (Earl M. Cranston, U. S. Atty., on 
the brief). 

Before SANBORN and VAN DEVANTER, Circuit Tudges, and 
PHILIPS, District Judge. 

VAN DEVANTER, Circuit Judge. In January, 1897, Allen M. 
Ghost purchased from prior possessory claimants a so-called coal mine 
upon public lands of the United States, in Colorado, the purchase in- 
cluding two or three hundred feet of tunnels and shafts theretofore 
made in an attempt to develop an outcropping vein of coal, and varions 
improvements and appliances used in that connection. Three days later 

•For other cases see same toplc & i numbbb In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe! 
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he tendered at the proper local United States land office a declaratory 
statement of his intention to purchase the land under the coal land lavv, 
accompahied.by the requisite filing fee, and thèse were regularly ac- 
cepted and properly noted upon the records of the office. He was quali- 
fied to acquire the land under the coal land law, and the land was subject 
to acquisition thereunder, if it was coal land. The so-called mine had 
then been idle quite a while and was in bad condition, the timber work 
being down, and the tunnels and shafts being choked with fallen mat'eri- 
al. Ghost put thèse in proper condition, added materially to the improve- 
ment's and appliances, and extended the development work much f ar- 
ther into the earth, ail in an industrious effort to ascertain whether the 
land was valuable for coal. As exposed in the original workings, the 
outcropping vein had a total thickness of four feet, less than half of it 
being good coal and the balance wast'e. What was thus exposed was 
not sufficient to make the land of practical value for coal mining, and 
Ghostcontinued the development work in the belief or hope that as 
the vein was followed into the earth it would improve sufficiently to 
make Ûie mining of it profitable. But in this he was disappointed, for 
the development work done by him demonstrated that the vein did not 
improve, and he permitted his declaratory statement to expire by lim- 
itation, without purchasing the land. In the course of his development 
work, and during the life of his declaratory statement, he extracted and 
removed from the land 1,800 tons of lump coal and 900 tons of slack 
coal, which he sold at $2 and $1.25 per ton, its value on the cars at 
a nearby railway station. After his declaratory statement expired, the 
United States brought an action against him for the alleged conversion 
of the coal so extracted and sold, and upon the trial, where the matters 
hère stated appeàred in évidence, the jury, under the court' s direction, 
feturned a verdict for the government for the full value of the coal at 
the place of sale. The présent writ of error challenges the judgment 
rendered upon that verdict. 

Various objections were made to the complaint, one count in which 
is said to hâve been for trespass upon realty and the other for conver- 
sion of personalty. Of the rulings upon thèse objections it suffices to 
say that each count adequately stated a cause of action for conversion, 
and nothing more, wit'hin the rule applied in United States v. Ute Coal 
& Coke Co., 158 Fed. 20, 85 C. C. A. 302, and that, although one of 
them might well hâve been eliminated, the record affirmatively dis- 
closes that no harm resulted from the présence qf both. 

Error is assigned upon the striking out of portions of the defendant's 
answer upon t'he plaintiff's written motion, but that ruling is not open 
to review upon the présent record, because, first, the motion and the 
ruling thereon could be made part of the record only by a bill of excep- 
tions (Dietz v. Lymer, 61 Fed. 792, 10 C. C. A. 71; England v. Geb- 
hardt, 112 U. S. 502, 5 Sup. Ct. 287, 28 L. Ed. 811; Evans v. Stett- 
nisch, 149 U. S. 605, 13 Sup. Ct. 931, 37 L. Ed. 866; Metropolitan R. 
R. Co. v. District of Columbia, 195 U. S. 322, 25 Sup. Ct. 28, 49 L. 
Ed. 219; Wike v. Campbell, 5 Colo. 126; Whitney v. Teichfuss, 11 
Colo. 555, 19 Pac. 507 ; Rutter v. Shumway, 16 Colo. 95, 26 Pac. 321), 
which was not done ; and, second, if that omission could be disregard- 
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ed, an exception to the ruling would still be essential (Rodriguez v. 
United States, 198 U. S. 165, 25 Sup. Ct. 617, 49 L. Ed. 994), and none 
is shown. Counsel for the défendant, while recognizing that thèse 
omissions ordinarily would be fatal, rely upon a Colorado statute 
(Mills' Ann. Code, § 387) which déclares: 

"No exceptions need be taken to opinions or décisions of courts of record 
sustaining or overruling demurrers or written motions affecting or based 
on the pleadings, or overruling motions in an-est of judgment, motions for 
new trials or for continuance of causes, or giving, refusing or modifying in- 
structions; but ail such opinions and décisions together with tlie demurrers, 
motions and instructions, shall be taken as a part of tlie record, without be- 
ing made such by a bill of exceptions." 

But in the courts of the United States the question of when an ex- 
ception need be taken, and the further question of how motions and 
rulings, not in themselves part of the record, may be made such, are not 
determined by state statutes, but by the statutes of the United States, 
and, if they be silent, by the common law and the practice prevailing 
in those courts. As well in point, we quote from Chateaugay Ore & 
Iron Co., Petitioner, 128 U. S. 544, 553, 555, 9 Sup. Ct. 150, 152, 153, 
32 L. Ed. 508, as follows : 

"We are of opinion that the practice and rules of the state court do 
not apply to proceedings in the Circuit Court taken for the purpose of re- 
viewing in this court a judgment of the Circuit Court, and that such rules and 
practice, embraeing the préparation, perfeeting, settling, and signing of a bill 
of exceptions, are not within the 'practice, pleadings, and forms and modes 
of proceeding' in the Circuit Court, which are required by section 914 of 
the Revised Statutes (U. S. Comp. St. 1901, p. C84), to conforrn 'as near as 
may be' to the 'practice, pleadings, and forms and modes of proceeding ex- 
isting at the time in like causes in the courts of record of the state' within 
which the Circuit Court is held, 'any rule of court to the contrary notwith- 
stauding.' 

"The manner or time of taking proceedings as a foundation for the re- 
moval of a cause by a writ of error from one fédéral court to another is a 
matter to be regulated exclusively by acts of Congress, or, when thej are 
silent, by methods derived from the common law, from ancient English 
statutes, or from the rules and practice of the courts of the United States." 

And as equally apposite we extract the following from the opinion in 
St. Clair v. United States, 154 U. S. 134, 153, 14 Sup. Ct. 1002, 1010, 
38 L. Ed. 936 : 

"What is necessary to be done in a Circuit Court, even in civil cases, in 
order that its action upon any particular question or matter may be review- 
ed or revised in this court, dépends upon the acts of Congress and the rules 
of practice which this court recognizes as essential in the administration of 
justice." 

Thèse décisions were followed and applied by this court in the ré- 
cent case of Francisco v. Chicago & A. R. Co., 149 Fed. 354, 79 C. C. 
A. 292. 

Considérable évidence was offered by the défendant which tended 
substantially to show that in ail that was done by him he acted in good 
faith, witri the sole purpose of ascertaining whether or not the land 
was valuable for coal, and with intent, if it was, to purchase it under 
the coal land law during the life of his declaratory statement; that he 
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believed what he was doing was within the law and the régulations of 
the Land Department ; that he ceased opérations and permitted his de- 
claratory statement td expire without purchasing the land because it 
did not prove to'be valuable for coal; that' in that vicinity there were 
some developed coal measures which influenced him to undertake and 
continue his development vvork; that what was done by him was rea- 
sonably necessary to the proper ascertainment of the character of the 
land, and that the price obt'ained for the coal extracted and sold was 
less than the cost of extracting it and getting it to the place of sale. 
Ail of this- évidence was excluded, save that one of the défendant' s wit- 
nesses who had the development work in charge was permitted to testi- 
fy as follows: 

■ "Q. I will ask you whether or not there was any work done there during 
the time you were superintendent that was not done for the purpose of open- 
ing and developing this property and demonstrating, if possible to do so, that 
it was valuable for coal. A. My instructions were to discover, if possible, 
whether that could be made a paying vein of coal; not to attempt to naake 
any profit at présent, but to discover if the vein and the property was 
worth the government price— $20 an acre. Q. What did you do in pursuançe 
of those instructions? A. We spent the most bf our efforts in the eritr'y, 
forcing that into the hill, hoping to get a more regular vein, and during thé 
course of that work the vein would thicken up a little and we would strike 
those, pockets where the coal would be 32 inches thick, hard coal, and, of 
course, we always hoped that it would get the f ull thickness — four f eet ; 
and then ail at once it would jump back to its minimum thickness. Q. Of 
what? A. 12 inches. * * * Q. Was or was not it necessary in the course 
of this development sometimes to takç out waste in order to make the tun- 
nel or the drift passable for men? A. It ail came out. Q. Was it necessary 
to take it out to make rqpm? A. Tes, sir, and it was very combustible. 
* * * Q. Was there any work done there during the time that you were 
superintendent, except in opening and developing that property? A. No, 
there was no work done except to develop, if possible, a coal mine — a paying 
vein. Q. Did you ever succeed in that? A. No, sir." 

The défendant himself had testified that, at the time of his purchase 
of the so-called mine, it was in the condition hereinbefore described, 
and he sought to show its condition at that time by another witness 
who was familiar with it, but this évidence was also excluded. 

Whether or not there was error in the exclusion of the évidence so 
offered is the principal question preserited upon this record, and its 
solution must be sought in the law regulating the disposai of public 
coal lands and in the régulations promulgated thereunder. That law 
is embraced in sections 2347 to 2352, inclusive, of the Revised Statutes 
(U. S. Comp. St. 1901, pp. 1440, 1441), and so much of it as is hère 
material may be summarized as follows: Every qualified person, and 
every association of persons severally qualified, shall hâve the right, 
upon application at the. proper land office, to purchase any quantity of 
public "coal lands," not exceeding 160 acres to an individual or 320 
acres to an association (section 2347); and every such person or as- 
sociation who shall "open and improve any coal mine or. mines" upon 
the public lands and shall be in "actual possession" of the same shall 
hâve a préférence right to purchase the "mines so opened and improv- 
ed" (section 2348). A declaratory statement or notice of every préfér- 
ence right must be filed in the proper land office within 60 days af ter 
the date of "actual possession and the commencement of improvements" 
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(section 2349), and the right must' be perfected by making due proof 
thereof and paying the requisite purchase price within one year from 
the time prescribed for filing the declaratory statement or notice (sec- 
tion 2350). If there be conflicting claims to the same land, priorit'y of 
"possession and improvement," followed by proper filing and "contin- 
ued good faith," shall détermine the right to purchase (section 2351). 
The régulations authoritatively issued under the law and in force at 
the time, so far as they are material hère, are as follows (1 Land Dec. 
Dep. Int. 547) : 

"(16) Any duly qualified person or association must be preferred as purchas- 
ers of tïiose public lands on which they hâve opened and improved, or shall 
open and improve, any coal mine or mines, and which they shall hâve in ac- 
tual possession." 

"(18) The opening and improving of a coal mine, in order to confer a pref- 
erence-right of purchase, must not be considered as a mère rnatter of form; 
the labor expended and improvements made must be such as to clearly indi- 
cate the good faith of the claimant. 

"(19) Thèse lands are intended to be sold, where there are adverse claim- 
ants therefor, to the party who, by substantial improvements, actual posses- 
sion, and a' reasonable industry, shows an intention to continue the develop- 
ment of the mines in préférence to those who would purchase for spéculative 
purposes only. * * * 

"(20) In conflicts, where improvements hâve been or shall hereafter be 
commenced, priority of possession and improvement shall govern the award 
when the law has been fully complied with by each party. A mère posses- 
sion, however, without satisfactory improvements, will not secure the tract 
to the first occupant when a subséquent claimant shows his full compliance 
with the law." 

"(32) Each claimant at the time of actual purchase must make affidavit 
as follows: * * * I further swear that I liave expended in developing 
coal mines on said tract in labor and improvements the sum of dol- 
lars, the nature of such improvements being as follows: * * * That I 
am now in the actual possession of said mines * * * ; that my knowledgé 
of said land is such as to enable me to testify understandingly with regard 
thereto; that the same is chiefly valuable for coal. * * * " 

And not only did the régulations then in force require an applicant 
to make propf at the time of actual purchase that the land was "chiefly 
valuable for coal," but the régulations since adonted call for proof that 
the lands contain "workable deposits of coal." Régulations 1907, pars. 
2, 10, 14, in 35 Land Dec. Dep. Int. 667. Besides, the uni form inter- 
prétation of the statute has been that it does not admit of the purchase 
of public lands as "coal lands" unless they contain coal of such quality 
and in such quantity as reasonably to warrant the conclusion that it is 
capable of being profitably mined or worked. Savage v. Boynton, 12 
Land Dec. Dep. Int. 612; Rucker v. Knisley, 14 Id. 113; Scott v. 
Sheldon, 15 Id. 361 ; Hamilton v. Anderson, 19 Id. 168 ; Davis v. Tan- 
ner, 20 Id. 220 ; McKibben v. Gable, 34 Id. 178, 182 ; Letter of In- 
structions, 34 Id. 194, 203 ; Colorado Coal & Iron Co. v. United States, 
l'23 U. S. 307, 325, 328, 8 Sup. Ct. 131, 31 L- Ed. 182. 

With this understanding of what lands are purchasable as "coal 
lands," it is not difficult to appreciate the statute in other respects. Sub- 
ject to limitations not now in question, it plainly invites individuals and 
associations to enter upon the public lands in search of coal deposits, to 
take possession of lands in which they find such deposits, and to ex- 
pend time, labor, and means in opening and developing them, provid- 
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ing only that there bé an honest intent or purpose to purchase the lands 
according t'o the statute, if the coal proves to be such as to give char- 
acter and value to them. And, this being so, it follows necessarily that 
one who, within the prescribed limitations, in good faith accepts and 
acts upon the statutory invitation with an intent or purpose so to pur- 
chase, rrtust be regarded as in the exercise of a privilège conferred by 
law, and not as a trespasser. This much is conceded in the govern- 
ment's brief, for it is there frankly said : 

"The right to explore for coal for the purpose of ascertainlng the desira- 
bility of flling upon the land is, of course, admitted, as well as the right to 
pursue legitimate opérations in the way of discovery and development during 
the period of time limited by the statute." 

But it is urged that the courf's rulings in excluding the évidence be- 
fore described should be sustained for thèse reasons : (1) A mine was 
opened and developed upon the land in question when the défendant en- 
tered therepn, and the purpose of his subséquent opérations was not to 
ascertain whether the land was valuable for coal, and, if so, to pur- 
chase according to the statute, but to appropriate the coal to his own 
benefit, without any regard to the statute. (2) Even if his opérations 
and his purpose were within the statute, he was not entitled to the coal 
removed in the course of those opérations, unless he purchased the 
land according to the statute. 

The first proposition might be dismissed by saying that it assumes as 
true a state of facts which is the very contrary of what the évidence 
offered and excluded tended to show. But it properly may be added 
that the assumption has littlé substantial support in the évidence admit- 
ted. It is of no moment that the original workings were spoken of as a 
"mine," for the undisputed évidence relating to what was disclosed in 
them indicates that whether or not the land was valuable for coal was 
still an open question when the défendant began his opérations. And, 
while the quantity of coal removed seems large to one inexperienced in 
such matters, there was some évidence that its removal was reasonably 
essential to the proper ascertainment' of the character of the vein and 
there was no évidence to the contrary. 

The second proposition présents a question of law which seems not 
to hâve been directly determined, and yet is not difficult of solution 
if regard be had to the settled rules of law applied in analogous cases. 
An individual or association lawfully engagea in opening and develop- 
ing coal deposits upon public lands is in much the same situation, as 
respects the coal removed in the proper course of that work, as is a 
tenant for life or years, as respects timber eut in rightfully clearing the 
land. If there be no agreement t'o the contrary, the tenant becomes the 
the owner of the timber so eut and may sell it, although he is not entitl- 
ed to eut for purposes of sale (1 Washburn, Real. Prop. *109 ; 1 Tay- 
lor's Landlord & Tenant [8th Ed.] § 353) ; and by analogy, there be- 
ing no provision to the contrary in the statute, we think an individual 
or association lawfully engaged in opening and developing coal de- 
posits upon public lands becomes the owner of the coal removed in 
the proper course of that work, and may sell it, although it could not 
be lawfully removed for purposes of sale. In principle, this conclu- 
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sioti is sustained by controlling décisions in cases not reasonably dis- 
tinguishable from this. Thus in United States v. Cook, 19 Wall. 591, 
593, 22 L- Ed. 210, wherein was brought in question the right of In- 
dians to eut and sell timber from lands of the United States set apart 
for their use and occupancy, it was said : 

"This right of use and occupancy by the Indians is unlimited. They 
inay exercise it at their discrétion. If the lands in a state of nature are not 
in a condition for profitable use, they niay be made so. If desired for the 
purposes of agriculture, they may be cleared of their timber to such an ex- 
tent as may be reasonable under the circumstances. The timber taken off 
by the Indians in such clearing may be sold by them. But to justify any 
-cutting of the timber, except for use upon the premises, as timber or its 
product, it must be done in good faith for the improvement of the land. The 
improvement must be the principal thing, and the cutting of the timber 
the incident only. Any cutting beyond this would be waste and unauthorized. 

"The timber while standing is a part of the realty, and it can only be 
sold as the land çould be. -The land cannot be sold by the Indians, and con- 
sequently the timber, until rightfully severed, cannot be. It can be rightfully 
severed for the purpose of improving the land. or the better adapting it 
to convenient occupation, but for no other purpose. When rightfully severed 
it is no longer a part of the land, and there is no restriction upon its sale. 
Its severance under such circumstances is, in effect, only a legitimate use of 
the land. In theory, at least, the land is better and more valuable with 
the timber off than with it on. It has been improved by the removal. If 
the timber should be severed for the purposes of sale alone — in other words, 
if the cutting of the timber was the principal thing and not the incident — 
then the cutting would be wrongful, and the timber, when eut, become the 
absolute property of the United States." 

And in Shiver v. United States, 159 U. S. 491, 16 Sup. Ct. 54, 40 
L. Ed. 231, wherein was brought' in question the right of a homestead 
claimant, in advance of final entry, to eut and sell timber from the land 
embraced in his preliminary entry, the court, while holding that such a 
claimant is bound to act in good faith to the government and has no 
right to eut' the timber for purposes of sale, fully recognizes that he is 
entitled to clear the land for cultivation, and becomes the owner of 
such timber as is necessarily eut in so doing. Application of this doc- 
trine was further made in Stone v. United States, 167 U. S. 178, 192, 
194, 17 Sup. Ct. 778, 783, 781, 42 L,. Ed. 127, where a charge t'o a jury 
containing the following was given the fullest approval: 

"That any settler going upon a tract of land with that intention (to obtain 
title by compliance with homestead or pre-emption law) goes by invitation 
of the government, and with the authority to improve the land and niake it 
fit for use; that he is authorized to eut down the timber which he finds 
standing there (if it incumbers the ground), so far as is necessary to do so 
in order to make the land fit for cultivation; that any timber that he does 
so eut down in good faith and for the purpose of improving the land, he 
being a bona fide settler intending to aequire title in accordance with the 
laws, is not the property of the United States, but becomes his property after 
being so eut down, and that he may burn it up or he may sell it for money, 
and if he sells it under the conditions named the man who buys it from 
him gets a good title and is not required to pay the United States for it 
afterwards; that the converse of that proposition is true, and where a man 
cuts timber off the public lands, unless he is a bona fide settler intending 
.to aequire title to the lands by obédience to the laws of the United States, he 
does so unlawfully, and does not make himself the owner of the timber by 
cutting it; and that even a settler who takes up a claim on public lands, 
intending to perf ect his right to it, has no right, until he has perf ected his 
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elaim, to eut the timber, except so far as it is necessary and reasonable to 
prépare so much of the lands for cultivation as ne intends to cultivate. 
************ 
"The fact that claimants to lands under the homestead and pre-einption 
Iaws after occupation for a tlme abandon the lands is not alone proof that 
they intended to defraud the government, although in the meantime they hâve 
eut and sold the timber from the lands during the occupation, but the jury 
should judge of the intent of the parties so acting by ail the cireumstances 
surrounding each case, and if thèse cireumstances satisfy the jury that 
claimants of the land were acting in good faith at the time they sold the 
timber, and the purchaser had no reasonable ground to believe otherwise, 
then such sale would be lawful." 

In view of thèse décisions and the obvious purpose and spirit of the 
coal land statute, we entertain no dpubt that a qualified individual or 
association who, in response to the governmenfs invitation, enters upon 
public lands in search of coal deposits, and expends time, labor, and 
means in an honest effort to open and develop such deposits when 
found, intending tô purchase the lands according to the statute, if the 
coal proves to be such as to give charact'er and value to them, becomes 
the owner of such coal as is extracted and removed as an incident only 
to the reasonable prosecution of that work. 

It follows that the évidence in question ought not to hâve been ex- 
cluded, because, if true, it' would hâve established a complète défense 
to the action; and, as the burden of proof in that connection was up- 
on the défendant (see Northern Pacific R. R. Co. v. Lewis, 162 U. S. 
366, 375-378, 16 Sup. Ct. 831, 40 L- Ed. 1002 ; United States v. Den- 
ver & Rio Grande R. R. Co., 191 U. S. 84, 24 Sup. Ct. 33, 48 I,. Ed. 
106), the exclusion was highly prejudicial to him. 

In directing a verdict for the government, the court seems to hâve 
proceeded upon the theory that the évidence conclusively established 
that the original workings which were upon the land when the défend- 
ant began his opérations constituted a f ully opened and developed coal 
mine within the meaning of the statute, but. for reasons before stated, 
we think that theory has little substantial support in the évidence. 

The judgment must be reversed, with a direction to set aside the ver- 
dict and to grant a new trial ; and it is so ordered. 



UNITED STATES EXPRESS CO. v. WAHb. 

(Circuit Court of Appeals, Sixth Circuit. Marcn 17, 1909.) 

No. 1,8S2. 

1. Trial (§ 143*)— Questions fob Jury— -Conflict of Evidence. 

The testiniony of a plaintiff alone, contradictory of the testimony of 
witnesses for défendant on a material issue of fact, is sufficient to re- 
quire the submission of the case to the jury. 

[Ed. Note.— For other cases, see Trial, Cent. Dig. § 342 ; Dec. Dig. § 143.*] 

2. Mastee and Servant (§ 264'*)— Action by Servant for Injuby— Issues and 

Vabiance. 

In an action by a servant for a personal injury, where plaintiff alleged 
generally that a machine. which ne was ordered to operate was defective 

•For other cases seé same toplc & 5 numbek in bee. & Am. Digs. 1907 to date, & Rep'r Indexes 
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and dangerous, which condition caused the injury, the faet that he in- 
cidentally specifled particular defects does not limit him to proof of such 
spécifie defects. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. § 865; 
Dec. Dig. § 264.*] 

3. Damages (§ 216*) — Personal Injuries — Future Mental Sufpering— In- 
structions. 

In an action by a servant for a personal injury resulting in the loss of 
an eye, an instruction which permitted the jury, in estimating plaintiffs 
damages, to consider "humiliation resulting from the disfigurement from 
the loss of the eye," was not erroneous. 

TEd. Note. — For other cases, see Damages, Cent. Dig. § 555 ; Dec. Dig. § 
216.* 

Mental suffering as élément of damages, see note to Chicago, R. I. & P. 
Ry. Co. v. Caulfield, 11 C. C. A. 563.] 

In Error to the Circuit Court of the United States for the Northern 
District of Ohio. 

The following is the instruction referred to in the opinion: 

"Then you should assess the damages which hâve resulted to the plaintiff 
from this injury, and those damages should be such as to compensate the plain- 
tiff for the injury he has suffered, which would include the pain and suffering 
which he has undergone, the humiliation resulting from the disfigurement from 
the loss of the eye, and effects of that disfigurement in the less ability, if you 
find such, to earn his living in the future, and, in fact, every élément that 
would enter into, according to your best judgment, actual compensation for 
the injuries, because, if the défendant is liable, it is liable for actual compen- 
sation, and to no more than actual compensation, and no less than that sum;" 

Howard Lewis, for plaintiff in error. 

R. H. Sutphen and Robert Newbegin, for défendant in error. 

Before LURTON and SEVERENS, Circuit Judges, and COCH- 
RAN, District Judge. 

COCHRAN, District Judge. This action was brought to recover 
damages for a personal injury. The injury consisted in the loss of the 
sight of the plaintiff's right eye. It resulted in recovery of judgment 
for $4,000. The défendant brings the case hère as plaintiff in error. 

It operated a repair shop in the city of Défiance, Ohio, and it was 
whilst employed therein as common laborer and mechanic that the 
plaintiff below received the injury complained of . At the time thereof he 
was engaged in operating what is called in the évidence a "punch press." 
It was a machine used for punching holes in sheet métal. It consisted 
of an upper part, to which was fitted a steel punch, and a lower part, 
upon which was located a steel die. The die was on a plate upon a 
table which sat upon the floor. The punch was of such size that it 
fit exactly into the die, and it was operated vertically. In order to do 
the work correctly, it was essential that the die be maintained in posi- 
tion under the punch. This was done by means of set screws. The 
punch had a head, and was passed through a socket, and thereafter 
the socket was screwed to the upper part of the machine, bringing 
the head of the punch into contact with the lower end thereof. The 
punch and die might get out of line through the defective condition 

•For other cases see same topic & § ndmeek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
168 F.— 54 
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of either tHe upper or lower part bf the machine. Gn the occasion in 
question they were out of Une, and by reason thereof the punch struck 
the side of the die, and a sliver was broken off therefrom and entered 
the plaintifï's right eye, causing the injury complained of . The ground 
upon which recovery was sought was négligence on the part of the 
défendant in providing an unsafe machine and in not properly warning 
and instructing plaintiff as to the danger. It is claimed that the judg- 
ment of the lower court should be reversed for four reasons, and we 
will consider them in the order in which they are presented. 

1. It is claimed that the défendant was entitled to the peremptory 
instruction which was asked at the conclusion of ail the évidence. The 
basis of the contention is that it appeared from the évidence that the 
plaintiff had such f amiliarity with the machine in question that he 
must hâve known of its condition and appreciated any danger arising 
therefrom. This, it is maintained, is made out by the affirmative tes- 
timony of the witnesses introduced by défendant as to plaintifï's famil- 
iarity therewith, and not contradicted by the testimony of plaintifï's 
witnesses, which, according to défendant in error, was of a purely 
négative character. The case of Baltimore & Ohio R. R. Company v. 
Baldwin, 144 Fed. 53, 75 C. C. A. 211, is relied on in support of this 
position. But, jf it be conceded that the testimony of defendant's wit- 
nesses was sufficient by itself to make out such f amiliarity, and that 
of plaintifï's witnesses, apart from himself, was of purely négative 
character, still défendant was not entitled to the peremptory instruc- 
tion. The plaintiff himself testified, and it is not controverted, that, 
according to his testimony, he did not hâve such familiarity. The 
conflict in the évidence due to his testimony alone was sufficient to take 
the case to the jury. In the Baldwin Case the injured party was dead 
and did not testify. 

2. It is claimed that the lower court allowed the plaintiff to intro- 
duce évidence of defects in the machine other than that which, accord- 
ing to plaintiff in error, was specifically alleged in the pétition, which 
évidence was duly objected to, and an exception taken to its admission. 
The spécifie defect which it is claimed was alleged was that the punch 
was loose in its socket and when in use wabbled. The other defects 
allowed to be proven were that the plate on which the die was placed 
was cracked, the set screws which kept it in place were worft, and the 
foundation on which the table rested, to wit, the floor, was in bad con- 
dition. In other words, the position was that the pétition relied on 
the fact that the upper part of the machine was defective, ând évidence 
was improperly allowed to be introduced showing that the lower part 
was also defective. ' 

The pétition allèges generally that the machine, at the time of the in- 
jury was in a defective and dangerous condition, and it is not con- 
tended that by itself this language would not hâve been sufficient to ad- 
mit of évidence of any defect in the machine that was the proximate 
cause of the injury. But it is claimed that the force of the gênerai 
language was eut down by the allégation of the spécifie defect stated 
abôve to such defect alone. It is said that the rule is that where a 
gênerai averment of négligence or defect is followed by spécifie aver- 
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ments, or vice versa, the plaintif? will be confined to the spécifie aver- 
ments. Thèse authorities are cited in support of this position, to wit: 
Bâtes, Pleading (2d Ed.) vol. 3, p. 2264; Machine Company v. Stahl 
(Tex. Civ. App.) 54 S. W. 40; Alban v. Electric Company, 40 Wash. 
51, 82 Pac. 145. It is claimed on behalf of défendant in error that the 
following authorities are contra: Edgerton v. Railway Company, 39 
N. Y. 230; King v. Oregon Short Une, 59 L. R. A. 277, note; Rogers 
v. Truesdale, 57 Minn. 126, 58 N. W. 688 ; Transit Company v. Wal- 
ton, 105 Tenn. 415, 58 S. W. 737; Abbott's Trial Evidence (2d Ed.) 
p. 718. 

We do not find it necessary to consider thèse authorities closely or 
décide between them, if they really conflict. It is sufficient to say that 
we agrée with the holding in Traver v. Railway Company, 25 Wash. 
225, 65 Pac. 284, as follows : 

"Where gênerai allégations of négligence are followed by enumeration and 
averment of spécifie acts, the plaintiff will not be confined to proof of such 
spécifie acts, unless the complaint clearly indicates the intention of the plead- 
er to limit the négligence to such acts." 

And we are clearly of the opinion that the plaintiff did not intend 
to limit himself to the defective condition of the punch in the matter 
of wabbling. It was not put forward as a claim then made by the 
pleader. The pétition is in bad form, and undertook to state narra- 
tively what had taken place immediately preceding the injury and the 
week previous, when the plaintiff had also handled the punch. It was 
in this connection that it was alleged that the punch was found on 
each occasion to wabble, and complaint was made thereof to the super- 
intendent. When the pleader came to state his then claim he made use 
of the gênerai language referred to. It is in thèse words : 

"The machine, at the time of its opération on January 14, 1907, by the plain- 
tiff, was in a defective and dangerous condition, llable to cause injury to the 
person operating it, ail of whieh was unknown to the plaintiff, and was well 
known to the défendant and the said superintendent. By reason of said de- 
fective condition of said machine a sliver from the said punch was broken off 
and without warning struck the plaintiff in the eye, entering the eyeball and 
totally destroying the sight of plaintiff's right eye. Said injury was the di- 
rect resuit of the defective condition of said machine and the danger of its 
opération, and was caused by the négligence of défendant in ordering plaintiff 
to operate the sanie in its defective condition, in not repairing it, knowing the 
sanie to be defective, in not warning plaintiff of the danger connected there- 
with, and not explainlng and instructing plaintiff in the proper opération of 
said machine. As a resuit of said négligence plaintiff was injured as afore- 
said." 

This language, we think, was sufficient to authorize the introduction 
of the évidence complained of. 

3. It is claimed that the damages allowed were excessive. That was 
a matter for the lower court on the motion for a new trial, and we do 
not think the damages were excessive. 

4. The remaining error alleged was in so much of the charge on 
the subject of damages as permitted the jury to consider "humiliation 
resulting from the disfigurement from the loss of the eye." This was 
duly excepted to. There is a contrariety in the décisions as to whether 
recovery can be had for such mental suffering arising as the conse- 
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quence of a personal injury. A leading case holding that no recovery 
can be had therefor is the case of Southern Railway Company v. Hetz- 
ler, 135 Fèd. 272, 68 C. C. A. 26, 1 L,. R. A. (N. S.) 288. We think 
the matter is settled for us by the récent décision of the Suprême 
Court in the case of McDermott v. Severe, 202 U. S. 600, 610, 26 Sup. 
Ct. 709, 50 L. Ed. 1162. The injury complained of in that case was 
the loss, by a boy under seven years of âge, of one of his legs below 
the knee. The trial court had instructed the jury that they might find 
a verdict "for the mental suffering, past and future, which the jury 
may find to be the natural and necessary conséquence of the loss of his 
leg." It was held that the instruction was not erroneous. Mr. Justice 
Day said: 

"Furthermore, an objection is taken to the charge as to mental suffering, 
past and future. It is objected that this instruction permits a recovery foi- 
future humiliation and embarrassaient of mind and feelings because of the 
loss of the leg. But we find no objection to the charge as given in this respect. 
The court said: 'The jury are to consider mental suffering, past and future, 
found to be the necessary conséquence of the loss of his leg.' Where such 
mental suffering is a direct and necessary conséquence of the physical injury, 
we think the jury may consider it. It is not unlikely that the court might 
hâve given more ample instruction in this respect had it been requested so to 
do. But what was said limited the compensation to the direct conséquences of 
the physical injury." . ! 

The judgment of the lower court is affirmed. 



JONES v. BRITT et al. 

(Circuit Court of Appeals, Sixth Circuit. April 14, 1909.) 

No. 1,887. 

1. GUARANTY (§ 16*)— CONSIDERATION— FOEBEÀRANCE. 

A creditor's agreement to forbear pressing a debt for a definite time or 
for a reasonable time, or to grant a renewal or extension, is a détriment 
to the créditer, and a good considération for a sL^uger's contract to pay 
the debt. 

rEd. Note. — For other cases, see Guaranty, Cent. Dig. § 17; Dec. Dig. § 
16.*] 

2. Guaranty (§ 16*)— Considération— Forbeabance. 

A peanut company being indebted to plaintiff for nuts purchased, the 
priée of which was not theij due, and believing that it would désire an ex- 
tension on some portions of the indebtedness, défendants signed an agree- 
ment, reciting that they were interested in the company, and to induce 
plaintiff to grant such extension, and to secure the payment of the debt, 
défendants promised and agreed that they would pay or cause to be paid 
ail of the notes by which the debt was evidenced, with interest at niaturity 
at such period of extension as might be agreed on, not exceeding 12 months. 
Held that, though the instrument was in form a proposai to the creditor 
for an agreement that he would grant extensions as the debtor might de- 
sire vvithin the time limited, the signing and delivery thereof completed 
the mutual assent necessary to the making of a bilatéral contract by 
which the creditor agreed to extend the peanut company's obligations with- 
ln the time named on considération that défendants would pay at the end 
of such extension. 

[Ed. Note. — For other cases, see Guaranty, Cent. Dig. § 17; Dec. Dig. § 
16.*] 

*For other cases see same topic & § kumbbb In' Dec. & Am. Digs. 1907 to flate, & Kep'r Indexes 
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3. GnAiîAXTi (§ 42*)— Contingent Agkeemknt. 

Prior to the maturity of certain debts of a corporation, défendants, who 
were interested therein, believing that it would require an extension, sign- 
ed an agreement reciting that to induee plaintiff to grant such extension, 
not exceeding 12 months, or any part thereof, and to secure plaintiff in 
the payment of the sums due, défendants promised that they would pay or 
cause to be paid each and ail the notes evidencing the debt, or any renewal 
thereof, at maturity, or at such period of extension as might be agreed 
on, not exceeding 12 months. Held, that the guaranty was not conditional 
on the corporation requesting an extension, and that, plaintiff s offer to 
extend as agreed having been ignored, plaintiff might treat the contract 
to pay at maturity as breached and sue on the guaranty. 
[Ed. Note. — For other cases, see Guaranty, Dec. Dig. § 42.*] 

In Error to the Circuit Court of the United States for the West- 
ern District of Kentucky. 

This was an action against guarantors under an instrument in vvritiug, in 
thèse words: 

"Mémorandum of agreement, between the Southern Peanut Company and 
T. C. Britt, W. O. Britt, Geo. C. Thompson and W. F. Bradshaw, Jr., ail of 
Paducah, Ky., parties of the flrst part, and J. D. Jones, of Bakerville, Tenu., 
party of the second part, witnesseth : 

"That, whereas, the Southern Peanut Company is indebted to the said J. D. 
Jones in sums as follows: 

"$1,000.00, evidenced by note, due July 4, 1907. 

"$1,000.00, evidenced by note, due July 19, 1907. 

"$669.75, evidenced by note, due June 14, 1907. 

"$669.75, evidenced by note, due July 14, 1907. 
. "$1,407.05, evidenced by note, due June 15, 1907. 

"$1,407.05, evidenced by note, due July 15, 1907. 

"$1,407.06, evidenced by note, due August 4, 1907. 

"$1,339.00, evidenced by note, due June 14, 1907.. 

"$3,500.00, evidenced by note, due June 3, 1907. 

"$4,221.00, evidenced by note, due July 3, 1907. 

"$ , evidenced by note, due July 18, 1907. 

"Aggregating $21,704.89, evidenced by notes as above set forth ; and $1,044.20 
due on account, being purchase priée of 227 bags of peanuts delivered on April 
24, 1907, by the steamer 'Kentucky.' 

"And, whereas, the said Southern Peanut Company is unable to pay said 
sums or any of them at this time and desiring an extension of finie on some 
portion thereof for possibly as much as twelve rnonths. 

"Now, the undersigued being interested in the Southern Peanut Company 
and for the purpose of inducing said Jones to grant such extension of time 
and for the purpose of securing of said Jones the payment of said sums and 
ail of them. and the payment of such sums as an extension of time may be 
granted upon, the said T. C. Britt and O. W. Britt and George C. Thompson 
and W. F. Bradshaw, Jr., hereby promise and agrée that they will pay or cause 
to be paid each and ail of said above mentioned notes or any renewal thereof, 
in whole or in part, and will pay or cause to be paid said above mentioned 
account, and they and each of them hereby jointly and severally promise and 
agrée to hold said Jones harmless against any and ail loss, principal and inter- 
est at the rate of 8 per cent, from each and every one of said debts above men- 
tioned and guarantee and promise the payment thereof at maturity or at such 
period of extension as may be agreed upon between the parties, not exceeding 
twelve months or any part thereof. 

"In testimony whereof the parties hereto hâve hereunto set their hands and 
signed this agreement in duplicate, this 25th day of May, 1907. 

"T. C. Britt. 
"George C. Thompson. 
"W. F. Bradshaw, Jr. 
"W. O. Britt. 
"J. D. Jones." 

*For other cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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By the amended pétition lt was averred tbat the guaranty "was delivered 
to hlm by the défendants and accepted and agreed to by htm on the day of its 
date, iniinediately upon its exécution, and thereafter acted on and relied on by 
petitioner." lt is also, in substance, averred that neither the debtor company 
nor any of the guarantors had ever requested any extension, although plain- 
tiff stood ready at ail times, within the limit of one year, to grant such exten- 
sion as might be desired, and so notified the défendants on June 18, 1907, and 
again on August 12, 1907, in wrlting ; but that défendants neither replied to nor 
acknowledged this notification, nor in any way indieated a désire for an ex- 
tension or f orbearance. It was then averred that ail of the said secured items 
of indebtedness were long past due and wholly uupaid. To the original and 
amended pétitions the défendants flled a gênerai demurrer, "because saine does 
not in law state any cause of action." ïhis demurrer was sustained, and the 
pétition dismissed. 

John A. Pitts, for plaintiff in error. 
J. B. Daniel, for défendants in error. 

Before EURTON and SEVERENS, Circuit Judges, and TAYLER, 
District Judge. 

LURTON, Circuit Judge (after stating the facts as above). The 
question arises upon the construction of the contract of guaranty. The 
promise of one to pay the debt of another must not only be in writing, 
but it must rest upon a good considération, which may be one passing 
directly between the guarantee and the guarantor, or some benefit or 
advantage to the principal debtor or disadvantage to the creditor. 
Thus, an agreement to forbear pressing a debt for a definite time, or 
for a reasonable time, or to grant a renewal or extension, is a détri- 
ment to the creditor, and is a good considération for a contract by a 
stranger to pay the debt of the debtor. Davis v. Wells, 104 U. S. 
159, 26 L. Ed. 686; Oldershaw et. al. v. King, 2 Hurl. & Nor. 517, 
Hoffmann v. Mayaud, 93 Eed. 171, 180, 35 C. C. A. 256. The facts 
averred show that there has been f orbearance by the creditor. The 
account was due when the instrument in suit was executed and the 
notes of the debtor began to fall due, June 3, 1907, and at intervais 
down to August 4, 1907. No suit was brought until three months 
after the last note had matured, and the proffers of extension had been 
absolutely ignored and plaintiff's letters unacknowledged. This for- 
bearance, according to the averments of the pétition, was due to the 
acceptance by the creditor of the contract of guaranty, and was per- 
formance upon his part. But if such forbearance upon his part was 
without any agreement by him that he would forbear, it is not in law 
a good considération for the promise of thé défendants to pay the 
debts of the debtor. "There must be a promise for a promise." Hoff- 
mann v. Mayaud, cited above. 

The promise of the guarantors is plain enough. It is that "they will 
pay or cause to be paid each and ail of said above mentioned notes or 
any renewal thereof, in whole or in part, and will pay or cause to be 
paid said above mentioned account, * * *" and that such pay- 
ment shall be made "at maturity or at such period of extension as 
may be agreed on between the parties, not exceeding twelve months 
or any part thereof." But it is said that the instrument sued upon 
is unilatéral or nonmutual, in that it does not show any promise by 
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the creditor to forbear. That it does not in so many words include 
an express promise by the creditor to grant the forbearance which it 
is the declared purpose of the défendants to secure to the extent de- 
sired may be conceded. The form of the instrument is more in the 
character of a proposai to the creditor for an agreement that he will 
grant such extensions from time to time as the debtor might désire 
within the limits of the time mentioned. Still, it cannot be regarded 
as an nnaccepted proposai. His agreement to allow such extensions 
as might be desired and acceptance of the proposai is necessarily im- 
plied from his signing as the second party to the contract, from the 
delivery of one of the signed duplicates to him, and his acceptance of 
such delivery. Thus, the agreement to accept the proposai and grant 
the forbearance which might be requested by the debtor was contem- 
poraneous with the guaranty itself, and the creditor was not called 
upon to do anything until requested to perform his part of the agree- 
ment by granting such indulgences as the debtor might ask within 
the time limit prescribed. Davis v. Wells, 104 U. S. 159, 26 L. Ed. 
(586. This signing and delivery of the instrument completed the mu- 
tual assent necessary to the making of an agreement. By such con- 
temporaneous exécution there came into force a bilatéral contract, un- 
der which the guarantors seeured to the debtor an option and légal 
right to extend its obligations within the limit of time named, upon 
the considération that they would pay the debts of the debtor to the 
credior, either as they matured, or "at such period of extension as 
may be agreed upon between the parties." But it is urged that, if 
there was an assent by both guarantee and guarantors to the instru- 
ment sued upon, the promises of the guarantors to stand for the debts 
of the debtor was not absolute but contingent. That is to say, it should 
be construed as if the guarantors had said to the guarantee : 

"The corporation in which we are interested may not be able to meet its obli- 
gations as they mature, and may désire to renew and extend the time of pay- 
aient. Now, if that shall happen, and you shall, in your discrétion, permit ex- 
tensions not exceeding tvvelve months, we will answer for the payment of the 
indebtedness you now hold against it." 

Of course, if the liability of the guarantors is made to dépend upon 
the actual granting of extensions as they should be requested by the 
debtor, the judgment of the court below in sustaining the demurrer 
was correct. Admittedly, if the creditor had refused to grant exten- 
sions, if requested by the debtor, he could not enforce the contract 
against the other party. In that sensé there was a contingency. But 
that is not the défense. The plaintiff ofïered to perform. The debtor 
and his guarantors were requested to indicate such extensions or 
forbearance as they desired. They stood silent. The debts were 
neither paid, nor extensions nor indulgencies asked. The creditor. 
nevertheless, waited until the last debt had been due for months and 
then sued, not the debtor, but the guarantors, upon their agreement to 
pay its debts at the date of their original or extended maturity, if ex- 
tended by request. 

We are unable to accept an interprétation of this agreement which 
makes the liability of the guarantors dépend upon future forbearance 
at request of the debtor. That was not the real intent and meaninç 
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of the parties as gathered from a view of the entire instrument and 
the surrounding circumstances. Instruments of guaranty and letters 
of crédit hâve long been most useful forms of commercial obligations. 
Their usefulness and trustworthiness should not be lessened by nar- 
row rules of construction. Let us look to the whole of the instru- 
ment and ascertain the real meaning of the parties. 

We must begin with the signifkant fact that the guarantors were 
themselves "interested," as the contract states, "pecuniarily interested," 
as the pétition avers, in the debtor corporation. Two, if not more, 
of thèse were active officers and managers. Only one of the debts 
which the parties were preparing to take care of was due, and that was 
a récent open account. The others were promissory notes not yet 
mature, which would fall due at différent dates between June 3d and 
August 4th, following the date of the agreement. Next, it is recited 
that the corporation was then desirous of "an extension of time on 
some portion thereof for possibly as much as twelve months," and 
that : 

"For the purpose of inducing said Jones to grant such extensions and in or- 
der to secure said extension of time, and for the purpose of securing to said 
Jones the payruent of said sums, and ail of them, and the payaient of such 
sums as an extension of time may be granted upon, * * * they * * * 
hereby promise and agrée that they will pay or cause to be paid," etc. 

It was, apparently, not expected that extensions would be asked 
upon ail of the items of debt. Forbearance upon ail might be asked 
at the option of the debtor. But it is plain that the promise of the 
guarantors included the unextended as well as the extended paper. 
The plain purpose, we think, which the parties had in mind was to 
prépare for the exigency which confronted the corporation of bank- 
able paper falling due in the future which at the time they saw no 
way to meet. The plainest business principles would induce those in- 
terested to provide for such a contingency by securing from the cred- 
itor in advance an obligation that he would renew or extend, or for- 
bear as he should be requested, ail or any part of his claims. The in- 
tent and effect of the instrument was to secure an option to the debtor 
to hâve ail or any part of its paper extended for a time not exceeding 
one year. The guaranty of the debts of the debtor was the consid- 
ération for this option, and its validity in no way dépends upon wheth- 
er the debtor should avail itself of the option or not. 

The considération which passed to the guarantors may hâve been 
pecuniary, if, as averred, they were financially interested in the debtor 
corporation. But aside from this, the agreement to forbear, or extend 
or renew, was a détriment to the creditor, and this alone is a good 
considération at law. Davis v. Wells, 104 U. S. 159, 26 L- Ed. 686 : 
Oldershaw v. King, 2 Hurl. & Nor. 517; Hoffman v. Mayaud, 93 
Fed. 171, 35 C. C. A. 256 ; Pulliam v. Withers, 8 Dana (Ky.) 98, 33 
Am. Dec. 479. 

The promise that he would extend as requested within the limit 
of time mentioned was absolute and upon a good considération, and 
was an obligatory promise. If he had pressed the debtor and not 
indulged on request, as he was obligated to do, the guarantors would 
hâve been released, and a right of action would also lie for the breach. 
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The promise to pay was upon the considération of an obligatory prom- 
ise for such extensions as might be requested. If no indulgence was 
asked, the promise to answer for the debts of the company, being 
absolute and not contingent upon a request, was still enforceable. 

Neither was the action prématuré. The last of the debts fell due in 
August, 1907. The action was brought in November, following. The 
promise was to pay "at maturity or at such period of extension as 
may be agreed on between the parties, not exceeding twelve months 
or any part thereof." In June, and again in August, the plaintiff in 
error addressed the debtor and the guarantors, and proffered exten- 
sion to any date within 12 months from date of contract. Thèse let- 
ters went unanswered, and he had a right to treat the contract to 
pay at maturity as breached and start his suit. 



FRANKLIN v. STOUGHTON WAGON CO. 

In re FRANKLIN. 

(Circuit Court of Appeals, Eighth Circuit. March 26, 1909.) 

No. 2,966 (94). 

1. Bankruptcy (§ 306*)— Décisions Reviewable by Appeal — Conteovebsies 

Arising in Bankruptcy Pboceedings. 

The décision of a District Court on the pétition of an adverse claimant 
to reclaim property taken possession of by a trustée in bankruptcy is re- 
viewable by the Circuit Court of Appeals on appeal under Bankr. Act July 
1, 1898, c. 541, § 24a, 30 Stat. 553 (U. S. Comp. St. 1901, p. 3431). 
[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 306.* 
Appeal and review in bankruptcy cases, see note to In re Eggert, 43 
C C. A. 9.] 

2. Bankkuptcy (§ 140*)— Property Passing to Trustée— Property Held by 

Bankrupt as Bailee— Construction of Contract. 

A contract, under which a wagon company shipped wagons to a dealer to 
be sold so as to realize to such dealer the freight, expenses, and a com- 
mission above listed priée to be settled for at such price when sold ei- 
ther in cash or in purchasers' notes guaranteed by the dealer, and which 
provided that until sold the wagons should remain the property of the 
company and subject to shipment on its order at any time on repayaient of 
actual freight and charges paid thereon, was one of bailment and not of 
conditional sale, and on the bankruptcy of the dealer the company had 
the right to reclaim the wagons remaining unsold from his trustée. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 140.*] 

Appeal from the District Court of the United States for the East- 
ern District of Oklahoma. 
On Pétition for Review. 

Robert J. Boone, for appellant. 
William B. Moore, for appellee. 

Before ADAMS, Circuit Judge, and RINER and AMIDON, Dis- 
trict Judges. 

RINER, District Judge. This case is herè on appeal from a dé- 
cision of the District Court affirming the order of a spécial commis- 

•For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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sioner, which directed the return of certain personal property in the 
hands of a trustée in bankruptcy, and directing the référée to allow, 
as unsecured, the claim of the Stoughton Wagon Company for $91.50, 
when properly proved, against the estate, and also upon a pétition 
for review. By agreemenf of the parties, both cases are to be con- 
sidered upon the same record. 

On the 28th of December, 1907, the Stoughton Wagon Company 
and George W. Hammer & Co. enteredinto a written contract for 
the sale, on commission, rof wagons manuf actured by the Stoughton 
Wagon Company to George W. Hamrfter, & Co. upon the ternis and 
conditions set out in the contract. Three o: the wagons were dis-- 
posed of by George W. Hammer & Cq., , leaving. 13. in controversy 
in this proceeding, together with the claim of $91.50. It appears f rom 
the record that George W. Hammer was the party of the second part 
to this contract, alhough it is signed, "George W. Hammer & Co." 
While there is no explanation found in the record as to how the con- 
tract came to be signed George W. Hammer & Co., we présume it 
was signed in that form merely as a trade name; it being conceded 
by both parties that George W. Hammer is the only party interested 
as party of the second part to the contract. Subséquent to the making 
of the contract and the delivery of the wagons, George W. Hammer 
was adjùdged a bankrupt, and his property, together with the prop- 
erty in controversy hère,: was taken possession of by the trustée in 
bankruptcy. Thereafter, on the 19thof june, 1908, the Stoughtor 
Wagon Company filed its pétition of intervention in the bankruptcy 
proceeding, claiming to bé the owner of the wagons in controversy 
and requested that the same be delivered to it. The court referred 
the matter to a spécial commissioner, who, after taking thé testimony, 
reported that the wagon eompany was entitled to the possession of 
the thirteen wagons held by the trustée and to hâve its claim for 
$91.50 allowed by the référée as an unsecured claim. The court ap- 
proved the report and recommendation of the spécial commissioner, 
and an order was enteréd in conformity therewith. 

The contract between the Stoughton Wagon Company and George 
W. Hammer & Co. is as. follows : 

"This agreement made and entered into this 28th day of December, 1907, by 
and between Stoughton Wagon Company, Stoughton, Wisconsin, party of the 
flrst part, and George W. Hammer and Company, Muskogee, Oklahotna, party 
of the second part, witnesseth: 

"That said first party for and in considération of the stipulation and agree- 
ments herein contained hâve this day appointed and by thèse présents do here- 
by appoint the second party for their authorized agent at Muskogee, Okl a- 
homa, for the sale, on commission, of the goods and articles of merchandise 
designated hereon, or enumerated and described on schedules or orders of 
said second party, to be attached hereto as hereinaf ter provided. 

"The party of the flrst part agrées to furnish on the orders of the said sec- 
ond party so long as they hâve the goods in stock to fill same during the con- 
tinuance of this contract the goods and articles of merchandise designated 
hereon or on schedules or orders hereinafter made; said schedules or orders 
to set forth priées of goods, the place of delivery, and when properly signed 
by said party of the second part and accepted by Stoughton Wagon Company, 
to be attached to and made a part of this contract, référence being made to 
same on the face thereof, subjeet to the followiug conditions, agreements and 
obligations: The party of the second part agrées as follows: 
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"(1) To receive from the transportation companies and pay ail transporta- 
tion charges on saine, the goods and articles of merchandise sent under ternis 
of this contract. 

"(2) To furnish proper warehouse room for ail goods and articles of mer- 
chandise sent under tenns of this contract. 

"(3) To pay ail taxes, license, rents, and ail other expenses incidental to the 
safe keeping and sale of said goods and articles of merchandise, and to waive 
ail clainis against Stoughton Wagon Company for such expense. 

"(4) To keep said goods and articles of merchandise insured for their full 
value at expense of said second party, in the naine and for the benefit of 
Stoughton Wagon Company, in companies provided for them, and to turn over 
the policies to them, the said Stoughton Wagon Company and in case of any 
ueglect or failure to insure as herein provided, to become personally respon- 
sible for any loss or damage that may occur to said goods while in the cus- 
tody of said second party. 

"(5) To keep samples of said goods and articles of merchandise set up in 
salesrooms suitable for the purpose and to niake ail reasonable effort to sell 
them. 

"(6) To sell the goods and articles of merchandise sent under this contract 
for enough more than the priées set opposite said goods in the orders and 
schedules attached to pay ail freight, taxes, expenses and commissions for do- 
ing the business, it being mutually understood that the priées set opposite said 
goods and articles of merchandise are to be f urnished, and are the priées which 
said second party agrées to pay Stoughton Wagon Company for same, as per 
terms of this contract. The full profits, commissions and expenses of said 
second party for doing the business to be the différence between said priées re- 
ceived from the sale of said goods. 

"(7) To sell ail goods and articles of merchandise furnished on this contract, 
subject to the manufacturera' regular printed warranty, and to settle ail 
claims for breakage and defects in accordance therewith, and agrées not 
to part possession with any of said goods until the full and satisfactory set- 
tlement shall hâve been made by purchaser, and will not allow under any cir- 
cumstances any of said goods to be taken away before such seulement has 
been made. 

"(8) The second party further agrées to maké out and render to the said 
first party on the first day of each month, and oftener if requested, a full and 
complète report of sales made the month previous, or since the last report 
made, said reports to show the amounts received in cash from such sales, and 
the amount sold on time; and to accompany said report with a full settle- 
ment for ail goods so reported sold said settlement to be made with cash, less 
5 per cent, for ail cash sales and with promissory notes at four months se- 
cured by good collatéral paper bearing 7 per cent, interest after maturity. And 
the second party further agrées that when purchaser's notes are given in set- 
tlements for sales made as herein provided, said notes will be on blanks fur- 
nished by Stoughton Wagon Company and are to be taken only from good 
prompt paying purchasers. And the second party further agrées to indorse ail 
such notes given to said first party in the following manner, to wit: 'For 
value received, I or we hereby guarantee the payment of the within note at 
maturity or any time thereafter and waive demand, protest, notice of protest 
and nonpayment' 

"(9) To furnish Stoughton Wagon Company (in case any failure of said sec- 
ond party to pay at maturity any obligation or évidence of debt arising under 
the contract) satisfactory securityto secure the payment of ail obligations or 
évidence of debt then outstanding, arising under the contract, whetlïer due or 
not. 

"It is further agreed and understood that the title to and ownership of ail 
goods and articles of merchandise shipped said second party or at présent 
on hand under terms of this contract, and ail proceeds of the sales of the same. 
shall remain vested in the said first party, and be the sole property of same, 
subject to their order until full payment shall hâve been made for same as 
herein provided. 

"It is further agreed that this contract is to remain in force for one yenr 
from date, unless just cause is found for annuHing same. The party of the 
second part agrées to give to the party of the first part note for net amounts 
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of goods on hand per statement, due in six months time, ail amounts paid, to- 
gether with cash discount of 5 per cent, shall be indorsed on back of note. For 
balance of goods unsold at end of six months a new note shall be given, on 
which payments shall be indorsed as abpve. The title to the goods until the 
same are settled for by cash, shall remain in the name of Stoughton Wagon 
Company, and ail accounts and notes given under this contract are not ac- 
cepted as payment, but only as évidence of indebtedness. At the end of the 
12 months, said second party agrées if required by said party of the first part, 
to purchase at priées given in schedule or orders attached, ail goods on hand 
unsold and not previously settled for, giving in settlement therefor a note or 
notes satisfactory to said first party, due in three months from date. 

"It is also agreed that if at the maturity of said three months note there 
still remain goods on hand unsold to the amount of $200.00, then said three 
months note may be renewed for three months longer, for the amount of goods 
on hand unsold said three months note last described to bear interest at 8 per 
cent, per annum from date until paid. 

"This contract is not transférable and should the second party hereto sell out 
or otherwise dispose of his business at any time prior to its expiration, the right 
to déclare this contract caneeled and annulled from and af ter the date of such 
Sale or transfer is reserved the party of the first part without préjudice and 
the second party hereto agrées if so required by the party of the first party, to 
make settlement for ail goods then remaiuing on hand unsold, in manner and 
f orm as set f orth in the paragraph next preceding this. 

"The second part hereby agrées to forward any goods received on its con- 
tract at any time, and as said Stoughton Wagon Company or their authorized 
agents may direct charging only actual freight and drayage and a reasonable 
transfer charge, collecting same from transportation company as back charges- 

11 3" New Stoughton Farm Wagon, regular .§58 50 

1 Z-yg' " Stoughton Wagon Farm Wagon, regular 58 50 

2 2-% " " " " « « 5G 50 

1 3-^ " " " " truck less double tree and 

neclçyoke ..:...: . 38 50 

1 2%" New Stoughton One Horse Wagon with shafts. 33 00 

"It is understood and agreed that, in writing and printing this paper con- 
tains the f ull and entire agreement between the parties hereto, and that no 
outside verbal or written understanding with any travellng agent of Stough- 
ton Wagon Company is of any force or effëct whatever. 

"Given under our hand this 28th day of December, 1907, in the city of Mus- 
kogee, county of Muskogee, State of Oklahoma. 

"Stoughton Wagon Co., 

"Per M. M. J. Vea, Treas. 
"Geo. W. Hammer & Co., 

"Party of the Second Part. 
"Subject to approval of Stoughton Wagon Co. 

"Approved: Stoughton Wagon Co., 

"By M. M. 3. Vea, Treas." 

We think the question presented by the record can be disposed of 
on the appeal. Dodge v. Norlin, 133 Fed. 363, 66 C. C. A. 425 ; Hew- 
it v. Berlin Machine Works, 194 U. S. 296, 24 Sup. Ct. 690, 48 L. Ed. 
986 ; John Deere Plow Co. v. McDavid, 137 Fed. 802, 70 C. C. A. 
422. 

The question to be decided is whether the contract evidenced a 
conditional sale or merely a contract of agency. We think this case 
falls within the rules announced by prior décisions of this court. The 
distinction between conditional sales and contracts of bailment or 
agency was clearly stated by Judge Sanborn of this court in Re Col- 
umbus Buggy Company, 143 Fed. 859, 74 C. C. A. 611, where the 
court had under considération a contract almost identical with the 
contract we are now considering. The court in that case said: 
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"A conditional sale is one in which the vesting of the title in the purchaser 
is subject to a condition précèdent, or in which its revesting in the seller is 
subject to a failure of the buyer to comply with a condition subséquent. An 
agreed priée, a vendor, a vendee, an agreement of the former to sell for the 
agreed priée, and an agreement of the latter to buy for and to pay the agreed 
priée are essential éléments of a contract of sale. * * * The power to re- 
quire the restoration of the subject of the agreement is an indelible incident 
of a contract of bailment." 

The contract before us is not a contract in which the consignée 
can sell at any price or at any terms he chooses, but contains a plain 
provision that the goods are at ail times subject to the order of the 
wagon company until they are sold, and we think there is no doubt 
about the right of the wagon company under the contract to re- 
quire the goods returned. It provides: 

The agent is "to sell ail goods and articles of merchandise furnished on this 
contract subject to the manufacturera' regular printed warranty and to settle 
ail claims for breakage and defects in accordance therewith, and agrées not 
to part possession with any of said goods until a full and satisfactory settle- 
ment shall hâve been made by purchaser. and will not allow, under any circum- 
stances, any of said goods to be taken away before such settlement has been 
made." 

And it is further provided in the contract: 

"That the title to and ownership of ail goods and articles of rnercnanaise 
shipped to said second party, or at présent on hand under tenus of this con- 
tract, and ail proceeds of sales of saine shall remain vested in the said flrst 
party, and be the sole property of saine, subject to their order until full pay- 
aient shall hâve been made for same as herein provided. * * * The sec- 
ond party hereby agrées to forward any goods received on its contract at any 
time, and as said Stougbton Wagon Company, or their authorized agents may 
direct, charging only actual freight and drayage and a reasonable transfer 
charge, collecting same from transportation company as back charges." 

Under thèse provisions we think the wagon company retained full 
control of the disposition to be made of the wagons, in that it could 
direct the goods returned to the house or shipped elsewhere as de- 
sired, and in this it lacks oiie of the necessary éléments of a contract 
of sale, namely, to pay money or its équivalent for the goods deliv- 
ered with no obligation to return. Metropolitan National Bank v. 
Benedict Co., 74 Fed. 182, 20 C. C. A. 377 ; Sturm v. Boker, 150 U. 
S. 312, 14 Sup. Ct. 99, 37 L. Ed. 1093 ; Dows v. National Exchange 
Bank, 91 U. S. 618, 23 L. Ed. 214; Hunt v. Wyman, 100 Mass. 198; 
Mower & Reaper Company v. Raynor, 38 Wis. 119; Union Stock- 
yards & Transfer Co. v. Western Land & Cattle Co., 59 Fed. 49, 7 
C. C. A. 660; Weir Plow Co. v. Porter, 82 Mo. 23; In re Columbus 
Buggy Co., 143 Fed. 859, 74 C. C. A. 611; In re Pierce, 157 Fed. 
757, 85 C. C. A. 14; In re Galt, 120 Fed. 64, 56 C. C. A. 470. 

In the case last cited the court said : 

"It was not contemplated that Galt should ever own thèse wagons. Ile was 
to sell them to others for the company ; the notes being guaranteed by Galt. 
This was a del credere commission, and not a sale. The company could com- 
pel a return of the goods not sold. Galt had not the option to pay for them 
in money. Even with respect to the goods unsold within the 12 rnonths, the 
option for their return or payment was with the company, and not with Galt ; 
and nowhere in the agreement does the latter covenant to pay for thèse goods 
as in the case of a sale." 
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The provisions of the contract before the court in that case were 
in substance and indeed almost in the identical words of the contract 
we are considering. The contract must be read in its entirely, and 
its construction is not to be gathered from any separate provision of 
it. It is from the whole contract that the intention of the parties is 
to be gathered, and a careful examination of the agreement before us 
in the light of légal principles compels us to the conviction that it 
was a contract of bailment or agency only, and that the title to thèse 
wagons in the hands of George W. Hammer & Co. at the time of the 
adjudication in bankruptcy did not pass to the trustée. The trustée, 
of course, has such rights and such rights only as the bankrupt had 
at the time of the adjudication. As was stated by Judge Hook, in 
Re Pierce : 

"That the trustée la bankruptcy has no greater right or title than the bank- 
rupt had has been so often declared In cases like tnis and in cases of condi- 
tlonal sale that citations are unnecessary." 

It follows that the order and decree of the District Court must be 
affirmed, and it is so ordered. 



NASHVILLE RT. & LIGHT CG. et al. T. BUNN et al. 

(Circuit Court of Appeals, Slxth. Circuit April 9. 1909.» 

No. 1,865. 

1. Appeal and Ebrob (§ 5*)— Mode of Review— Nature of PRocEEDiNas. 

A receiver having been appointed for a street railway Company in mort- 
gage foreclosure proceedings, défendants in error flled intervening péti- 
tions clalming damages for personal injuries, and were awarded in that 
proceeding judgment for damages by a spécial inaster whlch under state 
statute were entitled to préférence out of the fund arislng from a fore- 
closure sale. Ueld, that such proceedings partook of the nature of the 
suit in whlch they were conducted, and were therefore in equlty and not 
of law, so that the judgments were revlewable on appeal only, and not by 
writ of error, as provided by Rev. St. §§ 691, 692 (U. S. Comp. St. 1901, p. 
566). 

[Ed. Note. — For other cases, see Appeal and Error, Cent Dig. §§ 8-21 ; 
Dec. Dig. S 5.*] 

2. Receivers (I 174*)— Actions— Jurisdiction. 

TJnder Act Cong. Marcb. 3, 1887, c. 373, { 3, 24 Stat 554, as corrected by 
Act Aug. 13, 1888, c. 866, § 3, 25 Stat. 436 (U. S. Comp. St. 1901, p. 582), 
provlding that actions against a receiver, concerntng the property in his 
possession, may be prosecuted In any court having jurlsdlctlon, without 
leave of the court appointing the receiver, persons injured by the opér- 
ation of a street railway by a receiver appointed in mortgage foreclosure 
proceedings In a fédéral court were not bound to apply for an allowance of 
damages in such proceedings, but could reduce their claim to judgment in 
a state or other court having jnrisdiction. 
[Ed. Note. — For other cases, see Receivers, Dec. Dig. S 174.» 
Actions by and against receivers of fédéral courts, see note to J. I. Case 
Plow Works v. Finks, 26 C. C. A. 49.] 

3. Jubt (§ 14*) — Right to Trial bt— Foreclosure ojt Mortgage. 

Where, in proceedings for the foreclosure of a street rallroad mortgage, 
persons injured by the opération of the road by a receiver Intervened for 



•For other cases see same topic & S numebe Lu Dec. & Am. Diga. 1907 to date, & Rep'r Indexe» 
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an allowance of damages, the court coula hâve submitted the question of 
négligence and damages for a jury, but was not bound to do so, as the 
verdict would be advisory only. 

[Ed. Note. — For other cases, see Jury, Dec. Dig. § 14.*] 

4. Equity (§ 377*)— "Feigned Issue." 

A "feigned issue" is an issue submitted to the jury in an equity case for 
the assistance and advice of the court. 

[Ed. Note. — For other cases, see Equity, Dec. Dig. § 377.* 
, For other définitions, see Words and Phrases, vol. 3, p. 2710.] 

In Error to the Circuit Court of the United States for the Middle 
District of Tennessee. 

R. F. Jackson, for plaintiff in error. 

Before EURTON and SEVERENS, Circuit Judges, and TAYEER, 
District Judge. 

LURTON, Circuit Judge. This is a writ of error to reverse judg- 
ments in favor of the défendant in error and against the plaintiff s in 
error. Thèse judgments were for personal injuries sustained by the 
défendants in error through the alleged négligent opération of the 
street railway company by its receiver. The receiver had been appoint- 
ed under a mortgage foreclosure proceeding, and the défendants in er- 
ror filed interventions claiming damages, and that their claims, under 
a Tennessee statute, were entitled to préférence over the mortgage un- 
der foreclosure. The négligence charged was denied, as well as any 
right of préférence out of the proceeds of the mortgaged property. 

The issues thus made up were referred by the court to H. M. Doak 
as spécial master, with directions to take proof and report same, to- 
gether with his finding of law and fact, to the court. The master, up- 
oh the évidence and the law, reported against the plaintiffs in error, 
awarding to Mary Bunn, $8,000, and to J. W. Bunn $1,500, and that 
thèse damages were entitled to préférences out of the fund arising un- 
der the foreclosure sale. The case is now heard upon a motion to dis- 
miss the writ of error as not the proper proceeding for review of the 
judgments complained of. 

The cause in which the défendants filed their intervening pétition 
was one "in equity," as distinguished from an action at law, and the 
judgments or decrees in that case, whether upon matter involving com- 
mon-law principles or equity jurisprudence, are judgments or decrees 
rendered in an equity case. That the subject-matter of the interven- 
tions was a tort does not deprive the judgment of its status as a judg- 
ment in an equity case, for the character of the principal suit gives color 
to every judgment and decree pronounced in that case. Having juris- 
diction over the property of the railway company through the mort- 
gage foreclosure proceeding and the appointaient of a receiver, the Cir- 
cuit Court drew to itself jurisdiction over ail claims against the proper- 
ty in its custody, irrespective of any other ground of fédéral or equity 
jurisdiction, and over ail suits against its receivers for demands grow- 
ing out of his opération of the property. This jurisdiction of actions 
against receivers is in equity, exclusive of ail other courts, unless leave 

•For other cases see same topic & § ncmbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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to sue ïn some other court is obtained, and a suit without such permis- 
sion fe a contempt. Barton v. Barbour, 104 U. S. 126, 26 L. Ed. 672; 
McNulta v. Lochridge, 141 U. S. 327, 12 Sup. Ct. 11, 35 L. Ed. 796. 

With respect to the exclusiveness of this jurisdiction in suits grow- 
ing out of the opération by a receiver of the property in his possession, 
Congress has enacted that such suits may be brought in any court, hav- 
ing jurisdiction otherwise, without leave of the court appointing the 
receiver. Act March 3, 1887, c. 373, § 3, 24 Stat. 554, as correeted by 
Act, Aug. 13, 1888, c. 866, 25 Stat. 433, 436 (U. S. Comp. St. 1901, p. 
582) ; Texas & Pacific Ry. Co. v. Cox, 145 U. S. 593, 12 Sup. Ct. 905, 
36 L. Ed. 829. Thus the défendants in error were at liberty to bring 
their suit to reduce their claim to a judgment in a state court had they 
seen fit, .or they might intervene in the foreclosure suit and obtain not 
only a judgment for damages, but hâve their status against the fund in 
the çustody of the court determined in a single proceeding. That such 
an intervention was a proceeding in equity, irrespective of the char- 
acter of the claim presented, is beyond question. It was within the dis- 
crétion of the court to hâve called a jury and submitted to it the ques- 
tion of négligence and damages. Such a practice is well settled. But 
in that event the verdict of the jury would hâve been advisory, and 
might hâve been disregarded and judgment rendered upon the évi- 
dence without regard to the verdict. In re Neasmith, 147 Fed. 160, 
163, 77 C. C. A. 402 ; 2 Daniell's Chan. Pleading & Pr. (5th Ed.) 1148 ; 
Johnson v. Harmon, 94 U. S. 371, 24 L. Ed. 271 ; Barton v. Barbour, 
104 U. S. 126, 26 L. Ed. 672 ; Idaho & Oregon Land Co. v. Bradbury, 
132 U. S. 509, 516, 10 Sup. Ct. 177, 33 L. Ed. 433 ; Kohn v. McNulta, 
147 U. S. 238, 13 Sup. Ct. 298, 37 L. Ed. 150 ; Flippen v. Kimball, 87 
Fed. 258, 31 C. C. A. 282. This is precisely what was done in Kohn 
y. McNulta and Flippen v. Kimball, ci ted above, the proceedings be- 
ing interventions by employés of the court's receiver injured while in 
his service. So the chancellor may send an issue inyolving a purery 
légal question to a court of law to be there tried by a jury. But even 
in such a case applications for a new trial are not made to the court of 
law, but must be made to the chancery court, after the proceedings are 
certified back. Johnson v. Harmon, 94 U. S. 371, 378, 24 L. Ed. 271. 
Where a verdict has no obligatory effect, as is the case with one in equi- 
ty, there is no use for a bill of exceptions, except in so far as it may 
be useful upon a motion for a new triaL Indeed, the issue so submit- 
ted to a jury called in an equity case is called a "feigned issue," because 
of its purely advisory character. A court' of equity not inf requently finds 
itself called upon to détermine purely légal questions, sometimes arising 
under the matter of the original bill and sometimes arising upon an 
intervention. The practice in both is the same. The chancellor may 
call a jury or may refer the matter to a master or hear it himself. A 
bill of exceptions for the purpose of reviewing the trial before the jury 
in a superior court is an anomalous pièce of useless lumber. 

Manifestly, it follows that the subject-matter of a judgment or de- 
cree in a court of equity has no function in determining the method of 
revising such judgment. It is, after ail, notbing more or less than a 
judgment or decree in an equity case, and can be revised only by the 



NASHVILLE HT. A LIGHT CO. V. BTJNK. 865 

procédure tinder which judgments and decrees of an equity court are 
revised. 

The plaintiffs in error hâve resorted to a writ of error. Is it possible 
that a writ of error will lie to revise a judgment or decree in "cases in 
equity" ? Aside f rom a rehearing allowed by the chancellor in his dis- 
crétion, and the ancient practice under bills of review, there is but one 
method of revising the judgments and decrees of a court of equity, and 
that is by an appeal. An appeal is itself a rehearing by a superior court 
upon fact and law. 2 Daniell's Chan. Pleading & Pr. (5th Ed.) 1459. 
The distinction between a writ of error, which brings up the record in 
an action at law for a review of questions of law only, and an appeal, 
which involves a rehearing upon both the facts and law, is vital. Thèse 
remédies hâve their origin and functions in the inhérent différence be- 
tween courts of law and courts of equity, différences which are recog- 
nized in the Constitution of the United States and the laws of Con- 
gress. The writ of error is a common-law writ, and searches the rec- 
ord for errors of law in the final judgment of a common-law court. If 
error is found, the judgment awards a venire facias de novo. Par- 
sons v. Bedford, 3 Pet. 446, 448, 7 L,. Ed. 732. The appeal is a pro- 
cédure which cornes to us from the civil law along with the funda- 
mentals which go to make up the jurisprudence of a court of equity. 
Its office is to remove the entire cause, and it subjects the transcript to 
a scrutiny of fact and law, and is, in substance, a new trial. Notwith- 
standing the constitutional récognition of the différence between ac- 
tions at common law and suits in equity, and the fundamental distinc- 
tion between a review by appeal and by writ of error, our original ju- 
diciary act confounded the two methods of review by providing that 
judgments of Circuit Courts in equity and admiralty cases and in ac- 
tions at law should be reviewed by the Suprême Court only upon writs 
of error. This common-law procédure applied to equity cases operated 
to deprive the Suprême Court of ail power to review the facts, and lim- 
ited that court to correction of errors of law upon facts found. See 
Act Sept. 24, 1789, §§ 19, 22-25, 1 Stat. 83-85; Wiscart v. D'Auchy, 
3 Dali. 327, 1 L,. Ed. 619 ; Jones v. La Valette, 5 Wall. 579, 18 L. 
Ed. 550; Dower v. Richards, 151 U. S. 658, 663, 14 Sup. Ct. 452, 
38 h- Ed. 305. It was not until Act Mardi 3, 1803, c. 40, 2 Stat. 244, 
that the remedy by appeal was substituted for the writ of error in 
cases in equity. The San Pedro, 2 Wheat. 132, 4 L. Ed. 202. Since 
that time thèse methods of review hâve been exclusive of each other, 
and a decree or judgment in a case in equity can corne hère only by 
appeal, and a judgment in an action at law must corne by writ of 
error. Thus section 691, Rev. St. (U. S. Comp. St. 1901, p. 566), pro- 
vides that "final judgments, * * * in civil actions" may be re-ex- 
amined and reversed or affirmed "upon a writ of error." On the other 
hand, -section 692, Rev. St., provides "that an appeal shall be allowed 
* * * from ail final decrees of any Circuit Court in cases in equity." 

If an intervention in a case in equity is a proceeding in equity, and 

the judgment thereon is a judgment in a case in equity, the judgments 

hère complained of can be reviewed only upon an appeal, and the writ 

of error must be dismissed. That the practice is so settled is clear. If 

168 F.— 55 
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there. are: few direct expressions upon the subject, it is because thé prac- 
tice has been substantially one way. The learned attorneys for the plain- 
tiffs in error hâve cited and relied upon Rouse v. Hornsby, 67 Fed. 219, 
14 C. C. A. 377. In that case a judgment upon an intervening pétition, 
in a foreclosure suit for a personal injury, was taken up bôth by appeal 
and writ of error. The court dismissed the appeal, and sustained the 
writ of error. The judgment does not meet with our approval. Neither 
does it appear that the opinion upon that point met with the approval 
of the Suprême Court'. It was taken upon error to that court, and dis- 
missed as a final judgment under section 6 of the judiciary act of 
March .3, 1891, c. 551, 26 Stat. 1085 (U. S. Comp. St. 1901, p. 1296), 
as not subject to review by writ of error or appeal. Referring to the 
procédure upon which the Circuit Court of Appeals for the Eighth Cir- 
cuit had taken jurisdiction, the court said: 

"As the final order below Was affirmed by the Circuit Court of Appeals, we 
are not çalled upon to entertain jurisdiction siruply because that affirnianee 
was entered on the writ of error rather than the appeal." Kouse v. Hornsby, 
ICI U. S. 588, 16 Sup. Ct. 588, 40 L. Ed. 817. 

In Eddy v. Letcher, 57 Fed. 115, 6 C. C. A. 276, the same Circuit 
Court' of Appeals heard and affirmed a similar case upon an appeal. 
This opinion is not ref erred to in Rouse v. Hornsby. In Central Trust 
Co. v. Madden, 70 Fed. 451, 17 C. C. A. 236, the Court of Appeals of 
the Fourth Circuit entertained jurisdiction upon an appeal from a judg- 
ment for personal injuries in favor of an intervener in a mortgage fore- 
closure suit, the opinion being by Fuller, C. J. In Flippen v. Kimball, 
87 Fed. 258, 31 C. C. A. 282, the same court entertained an appeal from 
a judgment' for personal injuries in favor of an intervener who had 
been hurt while in the service of the court's receiver. There had been 
a jury, who returned a verdict for the intervener. The court disre- 
garded this verdict and dismissed the pétition. The court held that the 
verdict was advisory only, and that it was for the trial court to déter- 
mine its force and efïect. The judgment was affirmed. 

In Kohn v. McNulta, 147 U. S. 238, 240, 13 Sup. Ct. 298, 3 L- Ed. 
150, there was a judgment for a personal injury in favor of an inter- 
vener in a mortgage foreclosure case. The Circuit Court submitted the 
issues to a jury, who found his damage to be $10,000. The court for 
itself examined the évidence, set aside the verdict, and dismissed the 
pétition. The intervener carried the case by appeal to the Suprême 
Court. That court said : 

"So far as the mère matter of procédure ls concerned, there was obviously 
no error. The Intervention was a proceeding in a court of ëquity, and that 
court may direct a verdict by a jury upon any single fact, or upon ail the mat- 
ters in dispute; but such verdict is not binding upon the judgment of the 
court. It is advisory simply, and the court may disregàrd it entlrely, or adopt 
it either partially or in toto." 

The conclusion we reach is that the writ of error must be dismissed, 
and it is accordingly so ordered. 
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SHOOK et al. v. DOZIER. 

(Circuit Court of Anpeals, Sixth Circuit. April 12, 1909.) 

No. 1,807. 

Appeal and Ereob (§ 5*) — Mode of Review — Intervention in Equity Pro- 
ceedings. 

Where a judgment créditer of a street railway company, whose property 
was in the custody of a receiver, intervened to hâve the judgment paid out 
of the fund in ;he custody of the court in préférence to the claims of the 
mortgagees, the intervention partook of the character of the original case, 
and hence a détermination was reviewable by appeal and not by a writ 
of error. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. § 8; Dec. 
Dig. § 5.*] 

In Error to the Circuit Court of the United States for the Middle 
District of Tennessee. 

Robert F. Jackson, for plaintiffs in error. 

Before LURTON and SEVERENS, Circuit Judges, and TAYEER, 
District Judge. 

LURTON, Circuit Judge. This is a writ of error to review a judg- 
ment in favor of an intervener who had recovered a judgment against 
a street railway company whose property had passed to a successor 
Consolidated company and was in the custody of a receiver appointed 
by the court below in a mortgage foreclosure suit. The object of the 
intervention in the principal case was to hâve the judgment paid out 
of the fund in the custody of the court below in préférence to the 
claims of mortgagees. The remedy was by appeal, and the writ of 
error must be dismissed. The case is govemed by that of Nashville 
Railway & Light Co. v. Bunn et al. (opinion in which is handed down 
with this) 168 Fed. 862. It is so ordered. 



JEFFERSON HOTEL CO. v. BRUMBAUGH et al. 

ARENTS v. MEREDITIÏ & COCKE et al. 

(Circuit Court of Appeals, Fourth Circuit March 12, 1909.) 

Nos. 852, 888. 

1. Equity (§ 399*)— Référence to Master — Master's Authoritt. 

Parties to an equity cause may, by a consent decree, constitute a spécial 
master an arbiter to settle specified matters in dispute. 

[Ed. Note. — For other cases, see Equity, Dec. Dig. § 399.*] 

2. Equity (§ 409*)— Référence to Master— Findings— Effect. 

In a suit to enforce a mechanic's lien, the bill prayed that défendants, 
except a hôtel company, be compelled to appear and set up their rights, 
claims, and liens, and that the court settle the rights of the défendants to 
a fund and the property m question. In response to such prayer, the hôtel 
company charged ail its codef endants to be subcontractors under plaintitt, 

*For other cases see same topic & § mumber In Dec. & Am. Digs. 1907 to date, & Rep'r Indexas 
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but declared ltself unadvised as to the amount, nature, or extent of thelr 
daims or liens, and asked that the other défendants prove their accounts 
and their respective' priorities before one of the masters of the court 
Eeld, that such prayer did not bind the hôtel Company to abide the mas- 
ter's judgment concerning the matters in controversy between it and plain- 
tiff, so that the court on the flling of a master'B report was entitled to 
review the master's flndings of f act and law. 

[Ed. Note.— For other cases, see Eguity, Cent Dig. S 921 ; Dec Dig. i 
409.*] 

5. Appeal and Bebob (§ 1022*)— Review— Findings bt Masteb— Concubbencb 

by Court. 

Where a cause is referred to a niaster to report his flndings of fact and 
conclusions of law, the master's findings and conclusions concurred in by 
the court will be sustained on appeal unless some obvious error has inter- 
vened in the application of the law, or some serious or important mistake 
has been made in the considération of the évidence. 

[Ed. Note. — For other cases, see Appeal and Error, Cent Dig. §§ 4015- 
4017; Dec. Dig. § 1022.*] 

4. Contbacts (§ 287*)— Building Contbacts— Final Abchitects' Certificat!» 
— conclusiveness— bubden of pkoof. 

Where a building contract constituted the architects the owner's super- 
vising agents, but did not in terms authorize the architects to issue a con- 
clusive final certiflcate, an architect's final certificate was only prima facie 
évidence that the work had been performed according to the contract, and 
placed the burden of proof on the owner to iinpeach the same for error, 
mistake, omission, or concealment 

[Ed. Note. — For other cases, see Contracts, Cent Dig. §§ 1330, 1331 ; Dec. 
Dig. § 287.*] 

G. Contbacts (§ 287*)— Substantial Performance. 

On the completion of a contract for the reconstruction of part of a hôtel, 
the architect's. certificate reclted that there was due the contractor $17,- 
841, from which the owner was entitled to deduct $3,631.63, of whieh 
$936.71 was for bills assumed by the owner for the contractor and $200 
was for defective plastering, leaving $2,274.92 or less than 5 per cent, of 
the contract price, representing the value of uncompleted work. Held 
that, though the owner was entitled to crédit for such sum, it was not sur- 
ficient to show that the contract had not been substantially complied with, 
so as to justify the owner in refusing to pay the contractor the balance. 

[Ed. Note.— For other cases, see Contracta, Cent Dig. §§ 1330, 1331 ; Dec 
Dig. § 287.*] 

6. Damages (§ 85*)— Penalty— Building Contbacts— Delat. 

Where the owner of a building in process of érection let a large amount 
of the work and the furnishing of materials to independent contractors, 
and their delay caused part of the gênerai contractor's delay, the owner 
was chargeable with the independent contractor's delay, and the gênerai 
contractor would be relieved from liability for a contract penalty for de- 
lay, as the court would not attempt to apportion the same. 

[Ed. Note. — For other cases, see Damages, Cent Dig. S 184; Dec. Dig. 
i 85.*] 

7. Principal and Agent (§ 171*)— Authority of Agent— Estoppel to Dent. 

Where the owners of a building in process of érection permitted the 
architects, who were the owners' supervislng agents, to contract for extras 
without protest, and, af ter the extras hàd been inserted, continued in pos- 
session and enjoyment thereof, the owners could not thereafter deny the 
gênerai authority of the superintendents to order them. 

[Ed. Note. — For other cases, see Principal and Agent, Cent Dig. J§ 644- 
655 ; Dec. Dig. § 17l.*] 

•For other cases see same topic & i numbeb In Dec. & Axa. Digs. 1907 to date, & Rep'r Indexas 
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8. Contbacts (§ 232*) — Building Contbaots — Extbas— Obdeb iw WBrriNO— 

Waiveb. 

Where the owner of a building retained possession and the enjoyment, 
without protest of extras orally ordered of the contractor by the superin- 
tendent, and the owner was estopped to deny the gênerai authority of the 
Buperintendents to give the order, a contract provision that ail extras 
should be ordered in writing was waived. 

[Ed. Note. — For other cases, see Contracts, Dec. Dig. § 232.*] 

9. Attorney and Client (§ 182*)— Services of Attobney— Fund Pbocubed by 

Sebvices. 

A contractor for the reconstruction of a part of a hôtel having sub- 
stantially performed, but not having secured a large part of the priée be- 
cause of a sontroversy between him and the hôtel Company, and being a 
nonresident insolvent, certain attorneys instituted a suit in the contractor's 
name and established the contractor's claim against the solvent hôtel 
Company, which inured solely to the beneflt of subcontractors and créditons 
of the contractor. Beld, that the attorneys were entitled to a lien on the 
fund for their services prior to distribution, and this though an assignée 
of one of the creditors entitled to a part of the fund had other and addi- 
tional security for his debt, the distribution of the fund not affecting the 
rights of the subcontractors and creditors to enforce their demands for any 
balance remaining unpaid against the contractor personally. 

[Ed. Note. — For other cases, see Attorney and Client, Cent Dig. S 400; 
Dec. Dig. § 182.*] 

Dayton, District Judge, dissenting in part 

Appeals from the Circuit Court of the United States for the Eastern 
District of Virginia, at Richmond. 

Henry R. Miller, John Pickrell, and L. L. Lewis, for appellants. 
Charles V. Meredith and Preston Cocke (James L. Harman, on the 
brief), for appellees. 

Before GOFF and PRITCHARD, Circuit Judges, and DAYTON, 
District Judge. 

DAYTON, District Judge. The matter in controversy hère arises 
under a building contract between Brumbaugh and the Jefferson Hôtel 
Company for a part of the rebuilding of the Jefferson Hôtel in Rich- 
mond, Va., which had been partially destroyed by fire. Jurisdiction in 
equity is acquired by reason of the bill setting up and seeking to en- 
force a mechanic's lien against the property by the contractor for 
labor done and materials furnished under the contract. To the bill a 
number of subcontractors, who had filed mechanics' liens as such, 
are made parties défendants. The contractor claims in his bill for a 
balance of contract price and for extra work performed. The hôtel 
company défends because (a) of contract being uncompleted, (b) of 
déniai of contractor's claims for extras, and (c) of its own claim against 
the contractor for delays in completion of the contract within the 
time fixed by it. The contract was executed in duplicate in July, 1901 
• — the exact day is matter of dispute — and provides that the contractor 
was to furnish ail labor and material necessary for the reconstruction 
according to plans and spécifications made by A. H. Elwood & Sons, 
architects, "who will also superintend the work" ; that the work was 
to be completed on or before the lst day of October, 1901, "excepting 

•For other cuea »«e aame topic & S nuiibeh in Dec. & Aro. Digs. 1907 to date, & Rép'r Index» 
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delays caused by the party of the second part" — the hôtel Company — 
and in default of completion within the time fixed the contracter was 
to pay a penalty of $150 for each day of delay thereafter, and, on the 
other hand, he was to be paid a bonus of $150 for each day the con- 
tract might be completed prior to said October lst. The contract price 
of $48,700 was to be paid from time to time as the work progressed 
upon estimâtes made by architects, with réservations of 20 per centum 
until the work was completed. The conditions of the plans and 
spécifications material to this controversy are : 

"Inspection: Work and materials to be subject to inspection at ail times by 
the superintendent. Should the contractors refuse or neglect to remove work 
or material declared by the superintendent to be faulty within three days 
after havingi been notified in writing by the superintendent to so remove it, 
then the owner shall hâve the right to hâve such faulty work or material re- 
moved, and proper work or material substituted therefôr, at the contractors' 
expense. Should the contractors refuse or neglect at any time during the prog- 
ress of the building to supply a sufflciency of materials or workmen, or cause 
any unreasonàble delay of the work, or fail or refuse to comply with any of 
the articles of agreement, including thèse spécifications, the owner shall hâve 
the right to enter upon and take possession of the premises and provide ma- 
terials and workmen sufflcient to finish said work, after three days' written 
notice, directed and mailed to the résidence of or delivered personally to the 
contractors by the owner, or by the superintendent. 

"The expense of finishing said work to be deducted from the contract price. 

"Changes: The owner reserves the right to make any changes that he may 
decree expédient during the progress of the work, without invalidating any 
agreements or contracta ; but previous to any change being made the price of 
such change shall not be considered an extra unless written orders hâve been 
given therefôr, and the price thereof stipulated in such order. 

"Payments: Payments will be made during the progress of the work upon 
the estimâtes of the superintendent; twenty per cent, of the value of ail work 
doue being always retahied until the completion of the work and a final settle- 
ment has been made, after which a final estimate shall be made covering ail 
balances due. 

"Payments made during the progress of the work shall not be considered 
as an acceptance either of work or material, but the contractor shall be held 
to ail the conditions of the contract until ail the work is completed and ac- 
cepted. 

"Measurements: Scale measurements upon the drawings are never to bè 
taken where figures for the same are given either in drawings or in spécifica- 
tions. iCny discrepaney appearing between plans, détails and spécifications 
shall be referred to the architect for décision and in no case shall the work 
proceed in uncertainty, but the contractors shall apply to the architect who 
will supply ail further détails or explanations as may be necessary for the full 
understanding of the work and such further détails and directions shall be 
received and executed as a part of this contract." 

In addition to this contract, the hôtel company awarded some 11 
other independent contracts for elevator work, kitchen apparatus, cold 
storage, electric work, heating, plumbing, ventilation, machinery, tile 
and marble work, art and skylight glass, and for wrecking and removal 
of old walls. 

The causé was referred to a spécial master, who was directed to 
ascertain and report (1) what amount, if any, was due to the plaintiff 
by the défendant under the contract; (2) what amounts, if any, were 
due subcontractors under mechanics' liens filed by them; (3) ail liens 
against the hôtel company's real estate ; and (4) any other pertinent 
matter deemed necessary by himself or required by the parties to be 
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stated. The spécial master took a large amount of testimony, and re-- 
turned an elaborate report, to which exceptions were taken by both 
plaintiff and défendant hôtel Company. The plaintiff, however, with- 
drew his objections and now abides by the report, failing to perfect 
a cross-appeal taken by him. The défendant hôtel company insisted 
upon its exceptions, but they were overruled by the court below, the 
master's report in ail respects was confirmed, and a decree entered 
holding the hôtel company liable for a balance of $14,209.37 of con- 
tract price and for $13,884.13 for extra work done. From this decree 
the hôtel company has appealed. 

Meanwhile, on the same day this decree was entered, Meredith .&, 
Cocke and James L. Harman, attorneys, filed their pétition in the 
cause, alleging, in substance, that they were employed by Brumbaugh, 
the contractor, to enforce his mechanic's lien against the hôtel com- 
pany, for the benefit of his subcontractors, to the extent of some $28,- 
000; that, as to such subcontractors, Brumbaugh virtually acted in 
the capacity of trustée; that the sums found due by the master's re- 
port were not sufficient by about 2 per cent, to pay the claims of such 
subcontractors; that Brumbaugh was bankrupt and nonresident of 
the state ; that they were entitled to reasonable fées as such attorneys, 
had a lien therefor upon the fund, that a large majority of the sub- 
contractors had voluntarily admitted the existence of such lien, and 
had offered to pay them 15 per cent, of their claim in satisfaction 
thereof, which they were willing to accept, although insufficient, in 
friendly adjustment, inasmuch as such subcontractors had their own 
counsel, who had to be paid ; that several of said subcontractors, how- 
ever, declined to consent to such payment, wherefore they ask that 
the court decree them 15 per cent, of the claims of such subcontractors 
declining to pay. Upon this pétition no process issued, but, by the 
decree complained of entered the same day this pétition was filed, its 
prayer was granted, and 15 per cent, of the fund was awarded and 
decreed to them. Among the subcontractors whose claims were so 
decreed was one in favor of George Arents, assignée of the Richmond 
Woodworking Company, 

This company had not only filed its mechanic's lien, but had also 
given the notices required by statute to the hôtel company, whereby the 
hôtel company, by reason of having made payments to its contractor 
subséquent to such notice, had become personally liable for the debt, 
and it was entitled to be paid in full prior to ail other subcontractors' 
claims — except one other in the same condition — out of the fund found 
due from the company to Brumbaugh, the contractor. This claim was 
assigned by the woodworking company to George Arents, who sub- 
stantially owned ail the stock of the hôtel company. Arents had em- 
ployed the same counsel to represent him in this claim as represented 
the hôtel company and no contractual relation existed between him and 
the petitioning attorneys, nor did lie in any way consent to the 15 
per cent, allowance agreed by other subcontractors. The court, how- 
ever, allowed 15 per cent, of his claim to thèse attorneys, to which 
action he has taken the appeal named second in the caption, and heard 
by us conjointly with the original cause. 

The very able and exhaustive arguments made by counsel hâve been 
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largely devoted to discussion of the voluminous quantity of évidence 
produced before the master, and, independent of a few légal principles 
involved, the controversy turns almost wholly upon questions of fact, 
the évidence as to which in most instances is conflicting. 

It is important at the threshold t'o détermine the légal effect of the 
master's report and the decree of the court below connrming it. It is 
insisted by counsel for the contractor that the allégations of défendant' 
company's answer constituted a consent on its part to refer the cause to 
a spécial master t'o détermine, practically as an arbiter, ail the matters 
in controversy, and that therefore it was bound by his report, and could 
only impeach it by apt allégations in pleading, and by satisfactory évi- 
dence, for fraud. It is therefore insisted that the court below erred in 
trying the cause de novo on any question of fact. While it Cannot be 
denied that parties to an equity cause may, by a consent decree, consti- 
tute a spécial master in effect an arbiter to settle specified matters of 
dispute, we do not think the contention that this was so in this case 
can be maintained. It is not contended that the decree of référence 
was a consent one, but that the allégations of the bill and answer in 
effect made it so. Turning to the prayer of the bill, we frnd that it no- 
where asks for a référence, but that the — 

"défendants named, except the Jefferson Hôtel Company, be compelled to come 
in and set up their rights and claims and liens, * * * and that the court 
may fully and completely and forever settle and adjust the rlghts of the 
said défendants to the said fund and property." 

Responding to this prayer, the hôtel company's answer charges ail 
its code fendants to the bill to be subcontractors under plaintif!, to hâve 
performed labor and furnished material as such subcontractors, to hâve 
filed mechanics' liens, but déclares itself unadvised as to the amounts, 
nature, or extent of such claims or liens, 

"and défendant unités with plaintiff In asking that thèse other défendants who 
hâve been made parties be requlred to prove their accounts and their respec- 
tive prioritles, etc., before one of the masters of this court." 

This was but a simple demand that proper proof be required of the 
subcontractors as to the character, amount, and priorities of their re- 
spective claims, and in no way bound the hôtel company to abide by 
the master's judgment as to the substantial matters in controversy be- 
tween it and the plaintiff contractor. We therefore conclude this réf- 
érence to be a simple one directed by the court itself, and that the court 
below did not err in fully reviewing the master's findings of both law 
and fact. While this is true, there are some simple principles univer- 
sally approved by appellate courts touching thèse reports, confirmed by 
the court below, which should not be overlooked when we come to re- 
view the case. Thèse principles are very well set forth in Crawford v. 
Neal, 144 U. S. 585, at page 596, 12 Sup. Ct. 759, at page 762, 36 h- Ed. 
552, where it is said : 

"The cause was referred to a master to take testimony tberein, 'and to re- 
port to this court his findings of fact and his conclusions of law thereon.' 
This he did, and the court, after a review of the évidence, concurred in his 
findings and conclusions. Clearly, then, they are to be taken as presumptively 
correct, and unless some obvious error has intervened in the application of 
the law, or some serious or important mistake has been made in the consider- 
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ation of the évidence, the decree sliould stand." Citing Tilghman v. Proctor, 
125 U. S. 136. 8 Sup. Ct. 894, 31 L. Ed. 664 ; Kimberly v. Arms. 129 U. S. 512, 
9 Sup. Ct. 355, 32 L. Ed. 764 ; Evans v. State Bank, 141 U. S. 107, 11 Sup. Ct. 
885, 35 L. Ed. 654. 

After the contractor ceased work in Mardi, 1902, he procured from 
Elwood & Sons, the architects, a certificate to the effect that "he had. 
performed and completed the contract," and that "he was entitled tn 
the payment of seventeen thousand eight hundred and forty-one dol- 
lars, accounf of completion of contract." Counsel for the contractor 
earnestly insist that this certificate is "conclusive as to the character of 
the materials and workmanship and completion of the work under the 
contract in accordance with the plans and spécifications," unless im- 
peached for fraud or gross mistake implying bad faith. On the other 
hand, counsel for the hôtel company as earnestly insist: First. That 
Elwood & Sons had no power whatever under the contract to make said 
certificate, and that it amounts to nothing more than an ex parte déc- 
laration of a third person, is not évidence, and entitled to no considéra- 
tion. Second. That if, however, it should be held that they had the 
power under the contract to make such certificate, the same, not hav- 
ing been made by the contract conclusive, is not in fact conclusive and 
unimpeachable except for fraud, but, on fhe contrary, it at most is 
merely évidence and subject to be refuted by other évidence in the case. 
If must be conceded at once that the contract does not in express terms 
authorize thèse architects to issue such final certificate to the contractor 
to be conclusive and binding upon the hôtel company. It must be ad- 
mitted, however, that it constituted them not only the architects but 
also the superintending agents of the company, and that upon their es- 
timâtes as such superintendents, made from time to time, payments, 
less 20 per cent, retained until completion of the work, were to be and 
were made by the company to the contractor. Under thèse circum- 
stances, we think the légal principle governing has been enunciated by 
this court in Freygang et al. v. Vera Cruz & P. R. R. Co., 154 Fed. 640, 
83 C. C. A. 414, where it was held that, a railroad company having 
accepted and paid estimâtes made by engineers constituted by the con- 
tract its supervising agents, final estimâtes were properly held to be 
prima facie évidence of the work done, and that setilement of the con- 
tractons account could be properly based on them, subject to correction, 
contradiction, or impeachment for error, mistake, omission, or conceal- 
ment. In effect, this is the second proposition contended for by the 
company's counsel, except that it goes a step farther and necessarily 
puts the burden of proof upon the hôtel company to show that such 
certificate was untrue, and, if so, in what particulars. This rule is sub- 
stantially affirmed in Mercantile Trust Co. v. Hensey, 205 U. S. 298, 
27 Sup. Ct. 535, 51 L- Ed.811. The equify of this rule becomes the 
stronger in this case when it is remembered that the spécifications au- 
thorized the company after three days' notice to the contractor to re- 
move faulty work, and after unreasonable delay to t'ake charge of and 
complète the work, after like notice, at his expense ; that no such ac- 
tion was ever taken, but, on the contrary, the company not only paid 
estimâtes, but also took immédiate possession of the property. With 
thèse légal principles determined to guide us, it is not difficult to décide 
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thé contention of the hôtel company in regard to the contract work 
and its performance. The superint'endent's certifkate was to the effect 
that the contract was substantially performed, the hôtel company took 
possession, the master took the testimony, weighed it, and from it 
found a substantial compliance, and the court below, after a full re- 
view, affirmed the f act by its decree. The burden upon the hôtel com- 
pany was to show wherein there was not substantial compliance. It 
did show by évidence satisfactory to the master that there were proper 
déductions from the $17,841 certified as due by the architects of $3,- 
631.63, of which $956.71 was for bills assumed by the company for the 
çontractor and $200 was for defective plastering, leaving $2,274.92, or 
less than 5 per cent, of the contract price, to be considered as represent- 
ing the value of "uncompleted" work. Certainly the company was 
properly held entitled to crédit for this sum, but not, on account there - 
of, to refuse payment of the balance of $14,209.37 on the ground that 
the contract was not substantially complied with, while at the same 
time having full possession, use, and enjoyment of the property. We, 
therefore, can see no such obvious error in the application of the law, 
or serious and important mistake in the considération of the évidence, 
as would warrant us in reversing the finding of the master and the 
court below touching this contract' work. 

As to the claim of the hôtel company based upon delay in the com- 
pletion of the work and for which a penalty of $150 per day was fixed 
by the contract, without entering into an extended discussion of the 
fact's, we deem it sufficient to say that it must be conceded that in the 
rebuilding of this hôtel a number of contracts, independent of the plain- 
tiff's, were let whereby a large amount of work was to be done and ma- 
terial furnished by the company by and through independent con- 
tractors. It must be conceded, also, that the ent'ire completion by plain- 
tif! of his contract work was dépendent upon thèse other contracts or 
some of them being completed first. For thèse conditions the hofel 
company must be held responsible. The enforcement of penalties are 
not favored in equity, and they are so enforced only after the demand- 
ant therefor has shown that he himself has strictly complied on his part 
with ail the contract requirements prerequisite to such enforcement. 

. It is vigorously urged that the plaintiff çontractor in this case, how- 
ever, was responsible for a large number of the days of delay and the 
défendant company for only a few of the days thereof, and that the 

■ court, under such circumst'ances, should attempt to "apportion" such 
delay between the two and hold the çontractor liable in penalty for 
those days that it, in its judgment, deems he may be chargeable with. 
This is just what the courts cannot, with any degree of certainty, do, 
and therefore refuse to do. It needs but a moment's practical con- 
sidération of common building opérations to realize that a çontractor 
may not complète the woodwork until the plastering is done ; he may 
not in many instances complète the cernent work until the plumbing is 
placed ; he may not do the painting until the marble work is done. To 
perform his work, he is entitled to work upon an orderly and systematic 
plan. It could not be required of him to move his scaffolding, his tools 
and implements, and his workmen back and forth from one quarter to 
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another just as the other contractors might complète in one quarter a 
part of the heating, in another part the plumbing, and in still another 
the tile and marble work, in order that he should be free from the 
charge of delay. Courts cannot know of thèse conditions as they act- 
ually existed at the time, and the évidence vvould be very unsatisfactory, 
taken months after, that would attempt to set forth ail such conditions. 
Therefore the courts hâve laid down a very salutary rule to the effect 
that they will not attempt t'o apportion such delays where the causes 
thereof hâve been mutual, but will refuse under such circumstances to 
enforce the penalty. The law on this matter is well laid down in a 
séries of New York cases, such as Stewart v. Keteltas, 36 N. Y. 388, 
Heckmann v. Pinkney, 81 N. Y. 211, and Weeks v. Little, 89 N. Y. 566. 
Perhaps the best statement of it is found in the last-named case, from 
which we quote : 

"The rule Is well setfled that, where the work to be performed by the blind- 
er cannot be performed until the other work provided to be done by the own- 
er or his employés Is finished. the failure by the latter to complète their 
work in season to enable the builder to end his withln the time limited by 
the contract is a sufflcient excuse for his delay beyond the agreed period of 
completion." 

Again : 

"it is true he (the référée) also flnrls that some work was delayed which waa 
not affected by the delay of the défendant. We do not see how that fact al- 
ters the just resuit. To effect that would require us to assume what is not 
proved, and we cannot know that there would hâve been delay in the inde- 
pendent work if the dépendent work had not been hindered. The contracter 
could gain nothing by haste and pressure in one direction so long as entire 
completion was delayed by his employers. We cannot divide and apportion 
the fault. It is enough that damages were payable upon a failure of entire 
completion, and that was rendered impossible by the defendant's act, and her 
executor cannot recover for a failure which she made inévitable. But for that 
we cannot say that there would hâve been any delay beyond the contract 
time." 

There was therefore no error in the decree of the court below in de- 
nying the hôtel company's claim for the penalty for delays. 

This brings us to a considération of the claim of the contractor for 
extras. This claim was finally presented by him for $19,677, al- 
though first presented as for $16,777. The master allowed for thèse 
extras $13,884.14, and the court below approved his finding. The large 
sum thus allowed for thèse extras, proportionate to the original con- 
tract price, necessarily arouses surprise and doubt as to their integrity. 
In this case we are not inclined to consider as carrying much weight 
the approval of this claim by the architects, as such approval was made, 
it seems to us, hastily, to say the least, and with little considération. 
The temptation on the part of contractors to recoup losses on improvi- 
dent contracts by claims of this kind is frequently présent and strong. 
It is therefore the clear duty of courts to carefully scrutinize such de- 
mands and allow them only upon clear and safisfactory évidence sus- 
taining them. In this case this claim for extras is very earnestly con- 
tested for thèse reasons : (1) Because the extras claimed for were not 
such in fact, but were covered by the contract and spécifications. (2) 
Because the architects had no authority, under the contract or other- 
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wise, to order such extras, and their action in doing so was never rati- 
fied by the hôtel company. (3) Because the architects ordered the al- 
leged extras verbally and not in writing, specifying the cost and com- 
pensation therefor as provided t'o be done by the contract before the 
company could be held liable. (4) Because the priées charged and al- 
lowed were excessive. In opposition to thèse contentions, plaintiff's 
counsel insist, in effect, (1) that the work charged for was clearly extra, 
part of it admitted t'o be so by the company itself, and ail clearly shown 
to be so by an overwhelming weight of évidence. (2) That this défend- 
ant was a corporation capable of acting only by and through its agents, 
and thèse architects were constitut'ed by this corporation its supervis- 
ing agents — superintendents — and by the terms of the contract and 
spécifications recognized as such, whose décision as architects was to 
be final as to ail interprétations of plans, détails, and spécifications, and 
who were to be, as superintendents, the judges of ail work and material, 
with power to require ail faulty work or material to be removed at con- 
tractor's expense, to make estimâtes upon which payments f rom time 
to timejn the progress of the work were to be made, to approve ail sub- 
contracts, and "remove" unsatisfactory workmen; in short, that they 
were in effect made the ofncers of the corporation, so far as the rebuild- 
ing of this hôtel was concerned, with gênerai power to act for it in the 
premises, and not with limited pôwers as contended now by counsel 
for it. In support of this proposition, it is contended, (a) the company 
evën now admits its liabilit'y for some of the extra work done at El- 
wood &rSons' instance;; (b) that Jeffress, the vice président, who, it 
seems t'o be conceded, wâs the résident officer highest in âuthority in 
the practical management of the affairs of the company, told the plain- 
tif! contracter in effect that the architects would hâve entire control of 
the work and he only intended to pay the bills; and (c) therefore, if 
thèse architects did not hâve in fact plénary power in the premises, the 
contracter was led by the officer who did hâve it to believe that they 
did hâve it, and under such conditions the company is now est'opped 
f rom déniai, especially as it is in possession and having the full benefit, 
use, and enjoyment of the hôtel property with thèse extras attached 
thereto and part thereof. (3) Such gênerai power being shown to be 
thus in the architects, so far as the contractor's relations with the com- 
pany is concerned, it necessarily'follows (a) that he had right to order 
extra work done, (b) that he could waive the requirement of the con- 
tract requiring thèse extras to be set forth in written orders fixing cost 
and price, and (c) that he did generally order such extras in writing, 
except in a very few instances in which the requirement was clearly 
waived. 

Without entering info extended discussion of the évidence, which is 
voluminous upon this question of extras, we deem it sufficient to say 
that the master and the court below held substantially that the contract- 
or's contentions were right, and we are not prepared to say, after care- 
ful review of the decree, report, and the évidence, they hâve erred ei- 
ther as to the law or the facts. We are convinced, first, that the hôtel 
company cannot now deny the gênerai âuthority of its agent, Elwood & 
Sons, to order and contract for thèse extras after having allowed them* 
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to be done upon such orders, without protest at the time when done, 
and being now in the possession and enjoyment of them ; second, that 
under such circumstances it has become immaterial whether the techni- 
cal requirement's of the contract as to thèse extras being ordered in 
writing was strictly carried out or not, because it must be held to hâve 
been waived; third, that, after careful examination of the évidence, 
the items allowed as extras were in fact extras, and not "changes" un- 
der the terms of the contract; and, finally, that the compensation al- 
lowed therefor was reasonable. We think the case in this particular 
brandi of it to be clearly ruled by the principles laid down by this court 
in The Sappho, 94 Fed. 545, 36 C. C. A. 395, and that there is no error 
in the decree complained of as regards the contractor's claim for extra 
work done and material furnished. 

The only remaining question to be considered arises upon the appeal 
of Arents to the allowance to Meredith & Cocke and James L. Harman, 
attorneys, of $1,184.19, being 15 per cent, of the debt due to Arents, as- 
signée of the Richmond Woodworking Company, for $7,894.60. This 
allowance was made upon pétition heard, without notice or process 
served, on the day it' was filed, and the allowance was made as part of 
the fées due to thèse attorneys for Brumbaugh, upon the theory that 
Brumbaugh was acting in practical effect as trustée for his subcontract- 
ors, and that, having "created" or secured the fund for ail, they should 
ail contribute to the expense, by way of at'torney's fées, incurred by 
him in doing so. 

This assumption, in the opinion of the writer, is unsound, for at least 
two reasons : 

Firgf. It is not to be forgotten that every one of thèse subcontract- 
ors' debts were personal ones of Brumbaugh himself. He, in fact, was 
not only personally but primarily liable for them, because he owed them 
by distinct contracts existing between him and such subcontractors. It 
was his clear légal and moral duty to pay thèse debts, wholly independ- 
ent of whether the hôtel company paid him or not. Ail of his prop- 
erty, real, personal, and choses in action, including this claim of his 
against the hôtel company, were, by law, made liable for the payment of 
thèse debts. It was his moral and légal obligation to put forth every 
effort to colject this claim against the hôtel company, and pay it over 
or cause it to be paid over to thèse creditors of his. To say that, in 
employing counsel and discharging this moral and légal obligation, he 
must be paid by his creditors his costs and expenses, would establish 
the new doctrine that if A. owes B. and B. owes C, in such case, if B. 
can collect his debt from A. by instituting suit against him, he can, 
when he pays his debt to C, make the latter pay out of it the costs of 
the collection by him of his debt against A. ! A., by reason of B's in- 
solvency, can allow such a claim if he wants to do so, but if he refuses 
there would seem to be no law that can compel him t'o thus reward his 
debtor for paying his debt in full, as the law demands he should do. 
The position of his attorneys in the litigation can be no better than his 
own. They agreed with him, and him alone, to do the work ; they can 
only claim through him, and, if he is not entitled to this indemnity they 
are not. The case would hâve been entirely différent' if one of the sub- 
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contractors on behalf of ail the others standing upon the same footing 
had instituted the suit against Brumbaugh, the insolvent, but primarily 
bound credit'or, and the hôtel companyy secondarily bound for the pur- 
pose of requiring the latter to pay its çontract obligation to Brumbaugh 
to ail the subcontractors alike. In such case the ground would be com- 
mun between thèse subcontractors. The relation of debtor and credit'or 
would not hâve existed between them, but they would hâve in common 
been creditors of Brumbaugh's, interested in the création of a fund in- 
dependent of him and against another part'y. In such case, if the fund 
secured was more than sufficient to pay ail Brumbaugh's creditors, 
leaving ; a balance coming to him, such balance would hâve been liable 
to the reasonable costs and attorney's fées incurred by the creditor in- 
stituting the suit and incurring such costs, and if no such balance was 
found, then the fund going to the subcontractors would hâve been lia- 
ble therefor. This is the full extent to which the courts hâve gone in 
such cases as Trustées v. Greenough, 105 U. S. 527, 36 L. Ed. 1157, 
Central Railroad v. Peftus, 113 U. S. 116, 5 Sup. Ct. 387, 28 L. Ed. 
915, and. Harrison v. Perea, 168 U. S. 311, 18 Sup. Ct. 129, 42 L. Ed. 
478, relied on by appellees. In the Greenough Case, Vose, a large bond- 
holder, brought his suit against the Florida Railroad Company, and 
"created" or secured, at large expense in costs and fées, a fund of 
which he and his fellow bondholders derived the benefit. His fellow 
bondholders were required, to contribute tq his costs incurred in "creaf- 
ing" or securing the fund. In the Pettus Case certain creditors brought 
suit on behalf of themselves and ail other creditors of the railroad to 
establish a lien upon it's property. The suit was successfuh and the at- 
torneys bringing it asked and were decreed costs and fées incurred 
f rom the common fund secured for the benefit of ail the creditors alike. 
In the Perea Case suit was brought by Perea, as administrator of Perea 
Second, deceased, against Harrison, charging him with having wrong- 
fully appropriated the estat'e of décèdent. He was successful in estab- 
lishing a liability upon Harrison on account of the estate of his décè- 
dent so appropriated, of which Harrison was found t'o be entitled, as 
administrator of his deceased wife, to thirteen twenty-sixths, and al- 
so to three other twenty-sixths as purchaser of some of the other heirs. 
Perea, administrator of décèdent, claimed indemnity for costs and fées 
paid in securing the fund, and was allowed such claim. The principle 
running through thèse cases is clear and simple, but we hâve yet to find 
any case where a debtor can bring suit to recover a fund due to himself, 
but inuring to the benefit of his creditors, and be allowed his costs and 
attorney's fées for the collection as against' his creditors having debts 
existing prior to the incurring of such costs and fées by him. 

Second. Another reason arises in this case why, in the judgment of 
the writer, no such allowance should be made. The mechanic's lien l'aw 
of Virginia provides that a subcontractor may, when he takes such sub- 
cont'ract from the contractor, give notice to the owner of the existence 
and character of such çontract and the probable amount to eventually 
become due under such subcontract. Having done this any time within 
30 days after he has filled his subcontract, he may then furnish the 
owner and contractor his it'emized account, verified by amdavit, which 
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must be disputed within 10 days by such contractor, or otherwise, as 
this law has been construed by the Suprême Court of Virginia, the sub- 
contractor acquires at least three securities for the amount of his ac- 
count so rendered: (a) A préférence of payment over ail other sub- 
contractors out of any amount due from the owner to the contractor 
upon the contract price ; (b) a personal liabilit'y upon the part of the own- 
er to him for his debt, provided, at the time he gave to the owner the no- 
tice of his contract, there was due or to corne due from such owner to 
the contractor a sum sufficient to pay his claim; and (c) a lien upon the 
property of the owner into which, under the contract', the labor or ma- 
terial of such subcontractor entered, subject likewise to the above pro- 
viso. The woodworking company complied fully with thèse légal re- 
quirements. It gave the notice to the hôtel company, recorded its lien, 
and filed its account with both Brumbaugh and the company, and it was 
undisputed. After receiving the notice in August, 1901, the hôtel com- 
pany recognized its liabilit'y for and paid to Brumbaugh, upon the con- 
tract price, more than $28,000. Arents, assignée, became entitled to 
the three securities above set forth. Under such circumstances, even if 
the suit had been brought by another créditer of Brumbaugh's by, say, 
another subcontractor of his, to establish and secure the fund from the 
hôtel company, it could not hâve inured to the benefit of the woodwork- 
ing company or Arents, its assignée. It would hâve succeeded only in 
establishing the fund due from the hôtel company, out of which this 
claim was already by law entitled to payment first in.full. Such fund 
could only be enforced out of the hôtel company's property, as against 
which this claim was fixed by law as a first lien. Such suit could not go 
further, but the rights of Arents did go further without' it, for he had 
the hôtel company also personally responsible for his debt. See Code 
Va. 1887, §§ 2479, 2480 (Code 1904, pp. 1241, 1242); Schrieber v. 
Bank, 99 Va. 257, 38 S. E. 134 ; N. & W. R. R. Co. v. Howison, 81 
Va. 125; 1 Va. Law Reg. 27, and note; 13 Va. Law J. 153; Taylor 
v. Netherwood, 91 Va. 88, 20 S. E. 888. 

With thèse views, however, the two associated judges do not agrée. 
On the contrary, they hold that Brumbaugh being insolvent and non- 
resident of the state, thèse attorneys instituting this suit and establish- 
ing a disputed debt good against the solvent hôtel company, inuring 
solely to the benefit of thèse creditors of his, would be entitled to an 
attorney's lien upon the fund if it were payable to Brumbaugh himself 
for their services, and that' it can well and equitably be held to exist as 
against the fund itself, although going to his creditors, the snbcontract- 
ors. That the fact that Arents, assignée, has other and additional se- 
curity for his debt' does not affect the fact that payment of it hère is 
to be made out of this fund, which alone is involved in this case, and 
therefore he is entitled to no greater immunity from this attorney's 
lien upon the fund as a whole than are any of the other creditor sub- 
contract'ors. That, in effect, they are none of them entitled to the fund 
as a whole until the costs of its création are paid, and thèse costs in- 
clude attorney fées, so secured by the attorney's well-recognized com- 
mou-law lien. That, while the decree may in words be an allowance 
out of each subcontractor's ascertained debt of 15 per cent, in payment 
of thèse attorney's fées, it is, nevertheless, in practical effect an enforce- 
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ment o.f the attorney's lien upon the whole fund as suçh, and in no way 
afïects Arents and the other subcontractors' independent rights to en- 
force against Brumbaugh personally their demand for the balance of 
their original debts against him not fully paid by reason of the allow- 
ances of thèse fées or for other reasons, which independent rights are 
not affected by this decree of distribution of fhis particular fund. That, 
finally, neither the woodworking company nor Arents, its assignée, could 
hâve derived any benefit of this fund without instituting and prosecut- 
ing a similar suit to this, involving practically the same labor and ex- 
pense as this one, if Brumbaugh or some other one of the subcontract- 
ors had not done so. That had it been instituted by another subcon- 
tractor it would seem to be clear from the décisions that ail would hâve 
had to contribute, and, under the peculiar circumstances of Brum- 
baugh's insolvency and inability to pay counsel for this necessary work, 
it is not perceived why equity should not look to the practical resuit' re- 
gardless of the instrumentality by which it is obtained. 

It follows that thèse views of the majority must prevail, and the de- 
cree of the court below in ail respects is affirmed. 



CITY. OF OREENSRORO T. SOUTHERN PAVTNG & OONSTRTTOTION CO. 
(Circuit Court of Appeals, Pourth Circuit March 12, 1909.) 

No. 868. 

1. Courts (§ 343*)— Fédéral Courts— State Statutes. 

The North Carolina statute expressly authorizing the prosecutlon of a 
suit by a pendente lite assignée of the demand in the name of the original 
pliiintiff. bis assignor, wlll be followed in the fédéral courts sitting in 
that state. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. § 919; Dec. Dig. § 
343.» 

State laws as rules of décision in fédéral courts, see notes to Wilson t. 
Perrin, 11 C. C A. 71; Hill v. Hite, 29 C. C. A. 553.] 

2. Tbial (§ 3*) — Separate Trials in Same Cause— Matter or Abatement. 

In a suit on a municipal paving contract, an objection that the suit was 
prématuré because the matter in différence between the city and the con- 
tracter had not been submitted to the arbitrament of the city engineer, 
and that the contractor had uot furnished the city proper évidence that 
ail claims for labor and material had been paid as required by the con- 
tract, was mère matter of abatement, as to which it was the city's duty 
to demand an independent trial prior to a submission of the case on the 
merits, and which the city waived by failing to do so. 

[Ed. Note. — For other cases, see Trial, Cent. Dig. f 6 ; Dec. Dig. § 3.*] 

3. Municipal Corporations (§ 365*)— Paving Contracts— Performance— Ac- 

CErTANCK by Enqineer — Effect— Improper Work— "Appeoximate Esti- 

MATE." 

A contract for Street paving required the work to be done as a whole, 
and not In sections, according to spécifications under the direction of the 
city's engineer. The notice to bidders and spécifications alone provided 
for payment on semimonthly estimâtes as the work progressed, wlth a 
rétention of 10 per cent, on each "approximate estimate." The contract 

•For other cases ses same topic & | ndmbbe In Dec. le Am. Dig». 1907 to date, & Rep'r Indexes 
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also provided that the contractor should be responsible for any work until 
its completion and filial accep tance, and that the acceptance sliould not 
relieve the contractor of any obligations to do reliable work previously 
described. Beld, that the word "approximate" was tautologically used to 
accentuate the word "estimate," which was not to be construed as a final 
matheinatical ascertaimnent of what was set forth, and hence the accept- 
ance of sections of the work by the city engineer and issuance of ap- 
proximate estimâtes thereon to the contractor did not bar the city's right 
to défend, when sued for the balance due under the contract, on the 
ground that the work in the sections estimated did not constitute a eom- 
pliance with the spécifications. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent. Dig. § 
898; Dec. Dig. § 365.* 

For other définitions, see Words and Phrases, vol. 1, p. 477; vol. 3, 
pp. 2492-2493.] 

In Error to the Circuit Court of the United States for the Western 
District of North Carolina, at Greensboro. 

Thomas J. Shaw and E. J. Justice (Shaw & Hines and Justice & 
Broadhurst, on the brief), for plaintiff in error. 

Garland S. Ferguson, Jr., and John N. Wilson (William P. Bynum, 
Jr., and Merrick & Barnard, on the brief), for défendant in error. 

Before GOFF and PRITCHARD, Circuit Judges, and DAYTON, 
District Judge. 

DAYTON, District Judge. The Southern Paving & Construc- 
tion Company hereinafter designated the "contractor," brought its 
action at law in the court below against the city of Greensboro, N. C, 
hereinafter designated the "city," upon a street paving contract made 
between the Southern Contracting Company and said city, and sub- 
sequently assigned to and assumed by the said plaintiff company. By 
the terms of the contract the contractor was to furnish ail necessary 
material and work required to grade and pave certain streets in the 
city in accordance with spécifications annexed to the contract, and, 
further, in accordance with such plans and instructions as might, dur- 
ing the progress of the work, be furnished by the city's engineer. The 
provisions of the contract material to the controversy hère were to 
the effect that the contractor should start the work at such point as the 
engineer should from time to time direct, and observe his directions 
as to the manner, completeness, and rate of progress of the exécution 
of the work; that the contractor, by direction of the engineer, should 
remove and reconstruct at his own cost work found by the engineer 
not to hâve been done in accordance with the contract ; that the city, 
through its engineer, should hâve right to make altérations in plans and 
grade Unes before or after commencement of the work, and, if at 
extra cost, at a stipulated price; also to require the performance of 
extra work directed by the engineer in writing to be done, to be paid 
for upon an estimate of the engineer based upon the contract price ; 
that the engineer's décision should be final in constructing the plans 
and spécifications ; and "to prevent ail disputes and altercations" the 
city engineer was to — 

"be référée in ail cases and détermine the amount, quality, acceptability and 
fltness of the several kinds of work * * * and to décide ail questions 

'For other cases see same topic & § sïïmbeh In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
168 F.— 56 
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which may be raised relative to the fulfillment of the cpntract by the con- 
tracter, that his estimâtes and décisions shall be final and conclusive, and that 
such estimâtes or décisions in case any question shall arise, shall be a condi- 
tion précèdent to the right of the contractor to receive any money under this 
agreement." 

It was further provided : 

"The contractor further agrées to be responsible for any work until Its com- 
pletion and final acceptance, and it is f ully understood by the contractor that 
the acceptance of the work will not relieve him of any obligations to do re- 
liable work as hereinbefore prescribed, and that any omission and disproof of 
any work by the said engineer at or before the time of the monthly or other 
estimate shall not be construed to be an acceptance of any defective work, and 
that no acceptance whether final or otherwise, will relieve the said contractor 
or sureties on his bond from any of its obligations under the guaranteeing the 
said work for three years." 

-' , * 

It was provided, in the "Notice to Bidders and Spécifications," 
àmong pther things, "Approximate estimâtes shall be made and pay- 
ment given semimonthly. Ten per cent, of each approximate estimate 
shall be retained by the city until the completion of the work," that 
J 'in case of any disagreement or dispute as to the true meaning of any 
point in the spécifications, or as to the character of any part of the 
work, the décision of the city engineer shall be final and binding upon 
ail the parties," and that "before the final acceptance of the work, and 
payment of the balance due, the contractor shall furnish to the city 
proper évidence that ail claims for labor and material hâve been paid, 
and that no légal claims can be filed against the city for such labor and 
material." 

The contractor's complaint charged full and complète performance 
of the contract on its part under the direction and with the approval 
•of the city's engineer, and that after allowance of ail payments, admit- 
ted and set forth, there was still due contractor, for contract work and 
extras, $12,981.69. 

The answer of the city substantially sets up four défenses to this 
claim: First. That the plaintif! had no right to sue, because it had 
assigned its claim to another, and had no real interest, therefore, in 
the demand. Second. The contract providing that ail questions aris- 
ing "as to the amount, quality, acceptability, fitness or final completion 
of the work" should be passed upon by the city engineer, and his déci- 
sion should be final and a condition précèdent to the contractor's right 
to receive any money thereunder, it is charged that before institution 
of the suit and after alleged completion of the work certain questions 
were raised by the city as to the character of the work done, fully set 
forth, which questions were not submitted to the engineer, were not 
passed upon by him, and that therefore the contractor's action was 
prematurely brought and should be dismissed. Third. That the con- 
tractor did not, prior to the institution of his action^ furnish it with 
"proper évidence that ail claims for labor and material hâve been paid 
and that no légal claims can be filed against the city for such labor and 
material" as provided by the contract to be a condition précèdent to 
the payment of balance due him, and therefore his action should be dis- 
missed as prematurely brought. Fourth. That, contrary to the re- 
quirements of the contract and the "notice to bidders and specifica- 
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tions," (1) the soft and boggy places in the subgrade were not filled 
with broken stone, or other hard material, and rolled and compacted. 
(2) That in preparing the concrète for the concrète base, instead of 
using the proportions of cernent, sand, and stone as provided, said de- 
fendant in error used one part cernent to Ave or six of sand to twelve 
or fifteen of stone, causing the said concrète base to be weak and 
of comparatively little value. (3) That said concrète base as construct- 
ed was less than four inches in thickness instead of five as provided. 
(4) That the brick used were not up to spécifications, many of them 
being too soft, not having parallel sides and straight edges, and were 
not uniform in texture and appearance. (5) That the filler was im- 
properly placed in the joints of said brick. (6) That the stone and 
sand used in said concrète were not kept free from dirt. (7) That in 
many places brickbats were used in lieu of bricks in laying said pave- 
ment. (8) That many of the brick used were chipped or broken. (9) 
That spécial rail brick were not laid along street car tracks. ( 10) That 
many of the brick laid along the car tracks were so placed as to stand 
higher than the surface of the street, making the same uneven and 
rough. That, in conséquence, the contractor has failed to comply with 
its contract, but has constructed a pavement much inferior and worth, 
much less than the contract price. That this was accomplished by the 
misrepresentations and f raudulent acts of the contractor fully set forth, 
whereby the city engineer was deceived as to the quality of such work 
and was misled into making approximate estimâtes, eight in ail, of the 
work done, seven of which were paid by the city. At this point it may 
be proper to state, although it is but incidentally referred to in this 
pleading, that it is shown elsewhere in the record and conceded that, 
after thèse seven estimâtes had been paid and af ter the eighth had been 
given, but before its payment, two citizens of the city, as taxpayers, 
secured from a state court an injunction against the city forbidding 
it to pay any further sums to the contractor by reason of the defective 
character of the work as indicated, and no other estimâtes of any kind 
were thereafter made by the engineer and no further payments were 
made by the city. This injunction was afterwards dissolved upon de- 
murrer, and such decree of dissolution was affirmed by the Suprême 
Court of North Carolina. See Merrimon v. Paving Co., 142 N. C. 
539, 55 S. E. 366, 8 L. R. A. (N. S.) 574. 

For the reasons set forth, and because of the fraud of the contractor 
and the gross mistake of the engineer induced by the déception of the 
contractor, it is charged that the city has been damaged to the extent 
of $12,000. Subsequently an amended answer was permitted to be 
filed charging alternately such defective work to hâve been suffered 
either by reason of the gross mistake of the engineer misled by the 
misrepresentation and deceitful acts and conduct of the contractor, 
or by the direct participation by its engineer in the fraud perpetrated 
by the contractor. The contractor in his reply denied the charges 
both of bad work done and of fraud. 

Upon the trial of the case below the city sought to introduce testi- 
mony to prove the allégations of its fourth ground of défense, but' the 
learned judge presiding ruled that the "work was done, practically in 
sections, not any particular amount of yards or extent of work in any 
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particular section, but from time to finie at certain points or periods the 
city engineer made his estimâtes and certified to the city for payment 
the purchase price, less 10 per cent., which was for work performed, 
the amount being reserved by the city under contract." And thereup- 
on he held that, as to ail the work included in the seven estimâtes cer- 
tified by the engineer to the city and paid, such certificates were final 
and binding upon the city' as to the character, quality, and amount of 
such work done, only impeachable for fraud or gross mistake. 

As substantially ail the alleged defective work was done prior to the 
suing out of the citizens' injunction and was covered by thèse seven 
estimâtes, this ruling in ëffect eut off ail défense by the city as t'o the 
merits of the controversy, and resulted in a verdict and judgment in 
favor of the contractor for substantially the full amount claimed by 
him. 

Considerîng now the four défenses relied upon by the city, the first, 
to the effect that the contractor had assigned his daim to Montague 
and had no substantial interest in the suit, can be quickly disposed of. 
It is côneeded thât the assignment' relied upon was a pendente lite one. 
This being so, the statute of North Carolina expressly authorizes the 
prosecution of a suit by a pendente lite assignée of the demand in the 
name of' the original plaintiff, his assigner. It is needless to say that 
under fédéral statute the rule of practice established by this state stat- 
ute will prevail hère. The court below did not err in overruling this 
défense. 

The second défense, to the effect' that matters in différence existing 
between the city and the contractor were not, prior to the institution 
of the suit, submitted to the arbit'rament of the engineer, as required by 
the contract, and the third défense, to the effect that the contractor 
did not, prior to the institution of his action, furnish the city with 
"proper évidence that ail clàims for labor and material hâve been paid, 
and that no légal claifns can be filed against the city for such labor 
and materials," both présent matters of abatement of the suit, and 
not matters in bar of the plaintiff's right. Thèse matters in abatement 
were presented with others in bar by the same answer. Without objec- 
tion on the part of the city, so far as the record discloses, thèse issues, 
both in abatement and bar, were submitted t'o and tried by the same 
jury at the same time and found àgainst it. This court has said in Kir- 
vén v. Virginia-Carolina Chemical Company, 145 Fed. 288, at page 291, 
76 C. C.A. 172, at page 175: 

"While we, therefore, flnd no error in fact in the détermination of this ques- 
tion of jurisdiction, we feel constrained to say that it is always error to sub- 
mit an issue of fact as to jurisdiction, with other issues, to a jury and permit 
it to be determined, with such other issues, by a gênerai verdict for or against 
the plaintiff. Lack of jurisdiction is a défense in abatement of the prosecu- 
tion of the action, and not in bar of the right of action itself. In cominon- 
law pleading it must, at the earliest moment, be raised by plea in abatement, 
made in person and not by counsel, and, if to the writ, must give the défend- 
ant the tetter writ, and, if to the court, must indicate the court having juris- 
diction. The issue upon such plea, if the matter be of law, must be determined 
by the court, but, if of fact, may be submitted to a jury. In either case me 
trial of this issue must be an independent one, for the plain and obvions rea- 
son that the judgment upon it, if effective, cannot be a bar to the plaintiff's 
right, but simply one of dismissal without préjudice. 
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"Prior to the act of 1875, the eommon-law rules touching the necessity of a 
plea in abatement to the jurisdiction prevailed in the fédéral courts, and it was 
held that the filing of a plea to the nierits was a waiver of such plea to the 
jurisdiction. Farmington v. Pillsbury, 114 U. S. 138, 143, 5 Sup. Ct. 807, 29 
L. Ed. 114. It has since been beld that, 'in its gênerai scope, this rule has 
not been altered by the act of 1875,' but that this act 'changed the rule so 
far as to allow the court at any time, without plea and without motion, to 
stop ail further proceedings and dismiss the suit the moment a fraud on its 
jurisdiction was discovered.' Hartog v. Memory, 11G U. S. 588, 590, 6 Sup. 
Ct. 521, 29 L. Ed. 725 ; Williams v. Nottawa, 104 II. S. 209, 211, 26 L. Ed. 719. 
Thus while in practical effect this act of 1875 has extended the right of the 
court to settle the question of its own jurisdiction, and, to an extent, limited 
the right of a jury to pass upon the question when one of tact, it has by no 
means, when such question is submitted to a jury, destroyed the original meth- 
ods by which it should be so submitted; and especially, under no form of 
pleadings, has it done away with the requirement that it shall be tried as an 
independent issue. This is true simply because the absolute necessity for it 
being so tried remains. As stated in Ashley v. Board, 60 Fed. 55, 68, 8 G. C. A. 
468: 'It is clear that such a question is an independent one, and cannot be 
properly confused with the issue on the merits ; otherwise, it could not be de- 
termined from the verdict whether it was f ounded on a question of jurisdiction 
or of the cause of action.' " 

In this case the matters set up in thèse défenses could only abate the 
action, and dismiss it without préjudice to any second action brought by 
the contractor, after he had complied with the requirement's of the con- 
tract and submitted the matters in différence to the engineer, and had 
furnished the required évidence to thë city that the material and labor 
claims had been satisfied and no légal claims could be presented against 
the city because of the work done. The city had a right to demand an 
independent trial and settlement of thèse matters before the cause was 
tried upon its merit's. If it desired to rely upon thèse défenses, it was 
its plain duty to demand such independent ascertainment of them. It' 
did not do so, but it, in effect, sought the advantage of having them, 
if possible, secure for it a final judgment where it would hâve been en- 
titled by reason of them to only a restricted one of dismissal without 
préjudice, and this by allowing them to be tried with other matters in 
bar by the same jury. Under the plain principles above set forth, it 
must be held to hâve waived thèse défenses in abatement, the court be- 
low could hâve excluded ail évidence touching them upon the trial act- 
nally had, and it will therefore not be allowed to rely hère upon the 
failure of them in the court below as ground of error. 

This brings us to the last' question involved, which may be stated 
briefly to be, did the court below err in ruling the estimâtes of the en- 
gineer of work done certified to and paid by the city to be final and con- 
clusive upon the parties, only to be, by independent action on the part' 
of the city, impeached for fraud ? We think he did. His opinion was 
that the work "was done in sections" under the direction of the engi- 
neer, and that, this being so, thèse estimâtes of work done were final 
and conclusive as to such "sections" set forth. In this view the court 
below erred, because (a) the contract did not provide for the work to 
be done in sections, but (b) did provide for it t'o be done as a whole, 
and, finally, (c) because the plaintifï's complaint was based wholly upon 
the contract as a whole, alleging it to be such. The "notice to bidders 
and spécifications" alone provided for thèse estimâtes to be made semi- 
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monthly for partial paymenf of work donc It was nowhere provided 
that they were to be for completed work alone. If the engineer had so 
directed, the whole of the concrète base could hâve been required to be 
laid befôre a brick was placed. This might hâve required more than 
three-fourths of the whôle time required to do the work. Had he done 
so, the contractor would hâve, nevertheless, been entitled to his semi- 
monthly estimate upon the work done by him. Thèse estimâtes are 
designated in the spécifications as "approximate estimâtes." It is true 
the use of the word "approximate" in this connection is in a sensé tau- 
tological, but it is very frequently used in thèse contract's, manifest- 
ly for the purpose of accentuating the fact' that the other word "esti- 
mate" is not to be construed as a final mathematical ascertainment of 
what it sets forth. The contract expressly provides that "the contract- 
or further agrées to be responsible for any work until its completion 
and final acceptance, and it is fully understood by the contractor that' 
the acceptance of the work will not relieve him of any obligations to do 
reliable work as hereinbefore described." 

The légal principle touching the effect of thèse estimâtes provided 
for, given and paid during the progress of contract work, hâve been 
correctly determined and set forth by this court in Freygang et al. v. 
Vera Cruz & P. R. R. Co., 154 Fed. 640, 83 C. G. A. 414, where it is 
held that they are prima fade évidence, of the work done, but subject 
to correction, contradiction, or impeachment for error, mist'ake, omis- 
sion, or conçealment. This principle has been affirmed by this court in 
the case of Jefferson Hôtel Company v. Brumbaugh (decided at this 
term) 168 Fed. 867, and is in accord with the ruling in Mercantile Trust 
Company v. Hensey, 205 U. S. 298, 27 Sup. Ct. 535, 51 L,. Ed. 811. 

It follows that the judgment of the court below must be reversed, 
the verdict of the jury set aside, and a new trial awarded. 

Reversed. 



BOHLANDBR v. HEIKES. 

(Circuit Court of Appeals, Fifth Circuit. April 8, 1909.) 

No. 1,848. 

1. Evidence (§ S48*) — Documentaey Evidence— Fobeign Jtjdgment-'Certii'I- 
cation, 

A certiflcate to a transcript of a judgment was entitled "Common Pleas 
Court, Montgoinery County, Ohio," and was signed, "John C. Good, Clerk 
Common Pleas Court, Montgomery County, Ohio." It stated under seal 
of the court that the foregoing pages nuinbered 1 to 15, both inclusive, 
contained a full, true, correct, and complète transcript of the record 
of such court in a case designated by docket number, and then set out the 
various papers by name included in the transcript, "as the same appear 
upon the records of the court," concluding with the words, "Given under 
my hand and seal of sald common pleas court of Montgomery county, 
Ohio, this 31st day of August, 1906." Attached thereto was another cer- 
tiflcate reciting: "I, Edward P. Snediker, judge of the common pleas 
court of Montgomery county,, Ohio, do hereby certify that the attestation 
of the clerk of the common pleas court, John C. Good, whose true and 
genuine signature and seal of said court appear thereto, is in due form" — 
signed by the judge, dated, and sealed. Held, that such transcript was 

•For otber cases see same toplc & § number in Dec. & Ara. Digs. 190? ta date, & Rep'r Indexes 
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properly certifiée! in the mauner prescrfl>ed by Eev. St. U. S. S 905 (U. S. 
Comp. St. 1901, p. 677). 

[Ed. Note. — For other cases, see Evidence, Dec. Dig. § 348.*] 

2. Evidence (§ 28*) — Judicial Notice— State L-aws. 

United Stntes courts take judicial notice of the laws of every state, in- 
cluding tliose providing for the création, organization, and abolition of 
courts, the number of judges, etc. 

[Ed. Note. — For other cases, see Evidence, Cent. Dig. §§ 35, 36; Dec. 
Dig. § 28.*J 

■ 3. Evidence (§ 348*) — Documentaky Evidence— Foeeign Judgment— Certi- 
fied teansceipt. 

Where, during the pendency of an action in the superior court of Mont- 
gomery county, Ohio, tliat court was abolished and pending proceedings 
transferred to the court of common pleas of that county by Act Ohio 
March 19, 1885 (82 Ohio Laws, p. 84), it was no objection to a eertified 
transcript of a judgment rendered in such action, when offered in évidence 
in an action on the judgment, that certain of the proceedings appeared to 
hâve been taken in the superior court and others in the court of common 
pleas. 

[Ed. Note. — For other cases, see Evidence, Dec. Dig. § 348.*] 

In Error to the Circuit Court of the United States for the North- 
■ern District of Alabama. 

This action was brought by the plaintiff in error against the défendant in 
«error for $2,074.54, witk interest at 6 per cent, per annuni from April 12, 1887, 
alleged to be due upon a judgment rendered by the common pleas court of 
Montgomery county, Ohio, on the 14th day of June, 1887. Three pleas were 
flled. A demurrer was sustained to the third, and issue was joiued on the 
first and second, upon which issues the case was tried. Thèse pleas were: 
(1) Nul tiel record ; (2) the gênerai issue, with leave to give in évidence any 
inatter that would operate as a good plea in bar if specially pleaded. The 
plaintiff offered in évidence a transcript, written on 15 pages, together with 
a certificate headed "Common Pleas Court, Montgomery County, Ohio," and 
signed, "John C. Good, Clerk Common Pleas Court, Montgomery County, 
Ohio," and under the seal of the court, which stated that "the foregoing 
pages, numbered from 1 to 15, both inclusive, contain a full, true, correct, and 
complète transcript of the record of said common pleas court in the case of 
Peter Bohlauder, plaintiff, v. William F. Heikes, défendant; said case being 
No. 11,095, on the docket of said court." The certificate then states the vari- 
ous papers by nanie included in the transcript, among which is named the 
judgment of the court, and says, "As the saine appear upon the records of 
said court." The certificate closes: "Given under my hand and the seal of 
said common pleas court of Montgomery County, Ohio, this 31st day of 
August, 1906." This certificate had attached thereto another, which states: 
"I, Edward F. Snediker, judge of the common pleas court of Montgomery 
county, Ohio, do hereby certify that the foregoing attestation of the clerk of 
the common pleas court, John C. Good, whose true and genuine signature and 
the seal of said court appear thereto, is in due form." This is signed by 
Edward F. Snediker, judge of common pleas court, and the seal of the court 
is also affixed ; the certificate being dated September 1, 1906. Plaintiff also 
offered in évidence an agreement of counsel to the effect that the judgment 
was unpaid, but reciting that the agreement was not to eut off any other dé- 
fense except payaient. 

The transcript offered in évidence showed that the suit in which the judg- 
ment was rendered was begun on June 13, 1885, in "the superior court of 
Montgomery county, Ohio," and that the summons issued from that court ; 
that the answer of défendant was filed in that court. Then followed four 
orders of continuance, July, 1885, October, 1885, January, 1886, and March, 
1886, each of which appears to hâve been made in the superior court. Then 

•For other cases see same topic & § ntjmbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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.follow tbree orders of coutinuauce, May, 1886, October, 1886, and January, 
1887, each of whicli was made in the common pleas court. The transcrlpt 
then shows that "on the 14th day of June, A. D. 1887, there was flled in the 
office of the clerk of the court aforesaid (meaning the common pleas court 
of Montgomery county, Ohio) a reply clothed in the words and figures follow- 
ing, to wit: 'Superior Court of Montgomery County, Ohio. Reply. Now 
cornes the plaintiff and for reply to the answer of the défendant herein dénies 
each and every allégation in said answer contained. By consent vérification 
is waived.' " Then follows: "Afterwards, to wit, on the 14th day of June, 
A. D. 1887, there was filed in the office of the clerk of the court aforesaid an 
entry clothed in the words and figures folio wing, to wit: 'Superior Court 
of Montgomery County, Ohio. Entry. This cause coming on for hearing on 
the pétition, the answer of the défendant, and the reply of plaintiff, and was 
submitted to the court without the intervention of a jury. On considération 
whereof the court finds, on the issue joined between the plaintiff and the dé- 
fendant, for said plaintiff, and that said défendant is indebted to said plaintiff, 
as in said pétition set forth, in said sum of fifteen hundred dollars ($1,500), 
with interest thereon from November 24, 1877. It is therefore considered by 
the court that the said plaintiff recover from the said défendant the sum of 
two thousand and seventy-four and so/ 100 dollars ($2,074.50), with interest 

thereon at six per cent, from April 12, 1887, and his costs taxed at $ , 

said case having been ordered on the trial docket. Approved. Dwyer, Judge.' " 
No statute of the state of Ohio was exhibited to the court by the plaintiff, 
nor was it shown to the court, other than as it appears in the above transcript, 
that either in law or in fact was the "common pleas court and the superior 
court" one and the same court, or that one was the successor of the other, 
or that the clerk of the "common pleas court" had authority to certify the rec- 
ords of the superior court. Up'on this évidence the court directed a verdict 
for défendant. The errors relied on are the giving of the gênerai charge or 
directing the verdict for défendant, to which the plaintiff duly excepted. 

S. S. Pleasants, for plaintiff in error. , 

Lawrence Cooper, for défendant in error. 

Before FARDEE, McCORMICK, and SHELBY, Circuit Judges. 

PARDEE, Circuit Judge (after stating the facts as above). The 
only suggestions we get from the briefs and transcript as to the rea- 
sons for directing a verdict for the défendant in the court below are 
that the Ohio laws are not proved, the transcript not sufficiently cer- 
tifïed, and that the transcript is not clear as to whether the judgn'eitt 
sued on was the judgment of the superior court of Montgomery coun- 
ty, Ohio, or the court of common pleas of Montgomery county, Ohio; 
the transcript coming from the last-designated court. 

The transcript seems to be certifïed under section 905, Rev. St. U. 
S. (U. S. Comp. St. 1901, p. 677), and is undoubtedly sufficient. The 
confusion in the transcript as to the court in which at various times 
proceedings were had cornes from the fact that pending the suit, orig- 
inally instituted in the superior court of Montgomery county, Ohio, 
that court was abolished and ail pending proceedings were transferred 
to the court of common pleas of Montgomery county, Ohio, ail of 
which appears by the fifth and sixth sections of an act of the General 
Assembly of the state of Ohio, passed Mardi 19, 1885 (82 Ohio Laws, 
p. 84), entitled "An act to authorize the élection of one additional 
judge in the court of common pleas in the first subdivision of the 
Second Judicial district of Ohio, and to repeal sections of the Revised 
Statutes known as 'An act to establish a superior court of Montgomery 
county.' " The sections of said act are as follows : 
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"Sec. 5. That sections 505, 506, 507, 508, 509, 510, 511, 512, 513, 514, 515, 
516, 517, 51S, 519, 520, 521 and 522 of thé Revised Sta tûtes, known as 'An act 
to establish the superior court of Montgomery eounty,' passed March 29th, 
1856, and an aet to amend section 9 of the act entitled 'An act to establish the 
superior court of Montgomery eounty,' passed March 27, 1875 (O. I>. vol. 72, 
p. 90), be and the same are hereby repealed ; the repeal to take effect on the 
first day of July, A. D. 1886. 

"Sec. a That on and after the first day of July, A. D. 1886, ail the causes 
and business then pending in said superior court shall be transferred to, and 
proceeded with, in the court of eommon pleas in and for said eounty of Mont- 
gomery in the same manner as if originally commenced therein ; and ail 
judgments, decrees and orders of said superior court, notwithstanding said 
repeal, shall hâve the same force and effect in law as if the same had been 
rendered, ordered, adjudged, and decreed in said court of eommon pleas ; and 
ail remédies necessary to carry out ail such orders, judgments, and decrees shall 
be allowed by said court of eommon pleas, and be enforced therein in the 
same manner as if they had been originally made and ordered by said court: 
Provided, nothing herein contained shall be construed as requiring a re-entry 
of the causes in said superior court in the appearance docket of said eommon 
pleas court; but the appearance docket of said superior court, and ail the 
other records thereof kept pursuaut to law, shall be used in completing and 
preserving the records of the causes and matters so transferred." 

With this act before us ail confusion in the transcript is eliminated. 
The United States courts take judicial notice of the laws of every state 
in the Union, including, of course, the laws providing for the créa- 
tion, organization, and abolition of courts, number of judges, etc. 
See Fourth National Bank v. Francklyn, 120 U. S. 751, 7 Sup. Ct. 
757, 30 L. Ed. 825; Hanley v. Donoghue, 116 U. S. 6, 6 Sup. Ct 
242, 29 L. Ed. 535 ; Mills v. Green, 159 U. S. 657, 16 Sup. Ct. 132, 
40 L. Ed. 293 ; Gormely v. Bunyan, 138 U. S. 635, 11 Sup. Ct. 453, 
34 L. Ed. 1086. 

"The law of any state of the Union, whether depending upon statutes or 
upon judicial opinions, is a matter of whlcb the courts of the United States 
are bound to take judicial notice without plea or proof." Lamar v. Micou, 
114 U. S. 225, 5 Sup. Ct. 857, 29 h. Ed. 94. 

The judgment of the Circuit Court is reversed, and the cause is 
remanded, with instructions to award a new trial. 



VON BREMEN, MacMONNIES & CO. v. UNITED STATES. 

MOUQUIN WINE & RESTAURANT CO. v. UNITED STATES. 

(Circuit Court of Appeals, Second Circuit. January 12, 1909.) 

Nos. 124, 125 (4,763, 4,764). 

1. CtTSTOMS DUTIES (§ 44*)— CLASSIFICATION — TBUFFLES — SIMILITUDE TO MlTSH- 

EOOMS— "MUSHEOOMS IN TINS." 

Truffles in tins are dutiable as "mushrooms in tins," by similitude, un- 
der Tariff Act July 24, 1897, c. 11, § 1, Schedule G, par. 241, 30 Stat. 170 
(U. S. Comp. St. 1901, p. 1649). 

[Ed. Note. — For other cases, see Customs Duties, Dec. Dig. § 44.*] 

2. Customs Duties (§ 30*)— "Vegetables"— Truffles. 

In Tariff Act July 24, 1897, c. 11, § 1, Schedule G, par. 241, 30 Stat. 170 
(U. S. Comp. St. 1901, p. 1649), the term "vegetables" is used in accord- 

•For other cases see same topic Se § number in Dec. & Ain. Digs. 1907 to date, & Rep'r Indexes 
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Variée -wlth the ordlnafyrunderstàïïdittffi: vegetables. usttally served at din- 
- ner; which does not iriclùde truffles, which: aresused .only as a condiment 
la cooking. .. , <o- ■ ,, 

[Ed. Note. — For other cases, see Customs Duties, Dec. Dlg. § 30.* 
For othér définitions, see Words and Phrases, vol. 8, p. 7284.] 

3. Stattjtes (§ 225%*) — Construction — Législative Adoption of Judicial 
. constbuction— " vegetajjites:' ' 

A Cireuit Court held thatitruffles were "vegetables," though the Suprême 
Court had previously ghren; that terni a meaning that excluded truffles. 
Held that, in the subséquent re-enactment of the provision for "vegeta- 
bles" in Tarife Act July £4, 1897, cil, § 1, Schedule G, par. 241, 30 Star. 
170 (U. S. Comp. St.. 1901, .p. .1649), ; the terni inust lie presumed to hâve 
been used in accordance with; the Suprême Court définition. 

[Ed. Note. — For other cases, sèe Statutes, Cent. Dlg. § 306; Dec. Dig. g 
225%.*] : ■■■'•.- ■■.-■■■ ■•-• '■• 

Appeals f rom the Circuit Court ôf the United States for the South- 
ern District oî New York. : , l 

The décision below affirmed a décision by.the Board of United States 
General Appraisers, which had affirmed the assessment of duty by 
the collector of customs at the port, of New York. 

The opinion of, the Circuit Çpùrt reads , as follows : 

HAZÈL, District Judge. The merohandise, ,consisting of truffles (a f ungus 
growth) preserved in tin packages, as assessed for duty at 40 per centum ad 
valorem under pâragraph 241 of'the tà'ritf.act of 1897 (Act July 24, 1897, c. 
11, § 1, Schedule G, 30 Stat. 170' [U. S: Comp. St. 1901, p. 1649]), "as vegeta- 
bles prepared or preserved, not specially provided for in this act." The im- 
portera urge that the sanie should be dutiable, by similitude as mushrooms 
under the same pâragraph at 2% cents per ppund ; that truffles are not in f act 
vegetables, ànd according to ëight wltnesses'th'ey hâve never been so regarded 
in a trade sensé. 

That the growth properly belongs to the vegetable kingdom. is not denied, 
but the argument iâ that as truffles hâve no root or stem, and grow under- 
ground without cultivation, they are not "vegetables," as that term has been 
defined in Nix v. Hedden, 149 U. S. 304, 13 Sup. Ct. 881, 37 I* Ed. 745, and 
Rohertson v. Salomon, 130 U. S. 412, 9 Sup. Ct. 559, 32 L. Ed. 995. It is true 
that truffles are of fungus growth. They are not grown in kitchen gardens, 
and are almost wholly used as .a^ condiment; but it can hardly be denied that 
they hâve some of the characteristics of a plant, and therefore come within 
the broad understanding of the term "vegetables." Not being elsewhere in the 
tariff act specially provided for, I think the classification was correct. If the 
question were submitted to me as an original one, I am inclined to think that 
I would décide that the coniïnodity is more fairly dutiable by similitude as 
mushrooms in tins than as a vegetable prepared or preserved ; but this court 
is persuaded by the décision of Judge Wheeler, rendered in 1894 in Park v. 
United States (C. C.) 61 Fed. 398, where he decided that truffles are a kind 
of vegetable and commercially come within the category of vegetables of ail 
kinds prepared or preserved. 

To follow the rule laid down in that case would seem to be fully justified, 
in view of the fact that Congress by the enactment of the présent tariff act 
reincorporated in pâragraph 241 the same phraseology contained in the earlier 
provision. In so doing it is presumed to hâve known of the décision in the 
Park Case, and to hâve adopted the construction given by the court to the 
term "vegetables of ail kinds," etc. This rule of judicial construction is sup- 
ported by an abundance of authorlties. Robertson v. Downing, 127 U. S. 607, 
8 Sup. Ct. 1328, 32 L. Ed. 2G9 ; Sessions v. Romadka, 145 U. S. 42, 12 Sup. Ct. 
799, 36 L. Ed. 609 ; Spencer v. Phila. Smelting & Refining Co. (C. C.) 124 Fed. 
1002. Concededly the importer is entitled to hâve a décision in his favor 
where there is uncertainty or ambiguity regarding the proper construction of . 

•For other cases see same topio & $ ntjmseh lu Deo. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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tariff acts ; but in this case there is not présent in the mind of the court such 
doubt as to warrant the application of a différent rule than that above stated. 

The décision of the Board of General Appraisers is affirmed. 

Under a stipulation of the parties this décision includes the case of Mouquin 
Restaurant Company v. United States, which relates to a similar importation 
and contention by the importer. 

Comstock & Washburn (J. Stuart Tompkins, of counsel), for ap- 
pelants. 

D. Frank Lloyd, Asst. U. S. Atty. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

WARD, Circuit Judge. The articles in question are truffles put up 
in tin packages. They were assessed as vegetables prepared or pre- 
served, not specially provided for, under paragraph 241 (Act July 24, 
1897, c. 11, § 1, Schedule G, 30 Stat. 170 [U. S. Comp. St. 1901, p. 
1649]), whereas the importers claim they should hâve been assessed 
under the same paragraph by similitude as mushrooms prepared or 
preserved in tins : 

"Beans, pease, and mushrooms, prepared or preserved, in tins, jars, bottles, 
or similar packages, two and one-half cents per pound, includiug the weight 
of ail tins, jars, and other immédiate coverings ; ail vegetables, prepared or 
preserved, inçluding pickles and sauces of ail kinds, not specially provided for 
in this act, and flsh paste or sauce, forty per centum ad valorem." 

The judge of the Circuit Court sustained the government's classifi- 
cation. 

The Suprême Court held in Robertson v. Salomon, 130 U. S. 412, 9 
Sup. Ct. 559, 32 L. Ed. 995, and in Nix v. Hedden, 149 U. S. 304, 13 
Sup. Ct. 881, 37 L. Ed. 745, that the vvord "vegetables" in the tariff 
acts must be given its ordinary rather than its botanical meaning. 
Therefore beans, which are seeds botanically, and tomatoes, which are 
fruits, were classed in accordance with the ordinary understanding as 
vegetables, usually served at dinner. Though truffles belong to the 
vegetable kingdom, they are used solely as a condiment in cooking and 
never separately served as a table dish, and are not included in the 
trade or in ordinary usage among vegetables. Therefore, not being 
specially provided for, they must be assessed by similitude, and we 
think that, so assessed, they are to be regarded as imported mush- 
rooms, prepared or preserved in tins, they being solely used for flavor- 
ing purposes. 

So the board thought and so did the judge of the Circuit Court, but 
he affirmed their décision solely because of the case of Park v. United 
States (C. C.) 61 Fed. 398, decided under the act of 1890 (Act Oct. 1, 
1890, c. 1244, § 1, Schedule G, par. 287, 26 Stat. 586). This was in 
déférence to the principle that, when words of an earlier statute which 
hâve been judicially considered are carried into a later statute, they 
must be taken to carry with them the judicial construction they hâve 
received. This considération has given us pause ; but we think that 
in the act of 1897 Congress must be taken to hâve used the word 
"vegetables" in accordance with the previous définition given by the 
Suprême Court in the cases cited supra, and if the définition of "truf- 
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fies" in the Parle Case cbmes into collision with them it must yield. 
Tt empressés neither the trade nor the common understanding, and. we 
think should be subordinated to the unambiguous meaning of the word 
"vegetables" as determined by the prior décisions of the Suprême 
Court. 
Judgment reversed. . 



CORN PRODUCTS REFINING CO. v, KINO. 

(Circuit Court of Appeals, Seventh Circuit January 5, 1909. Rehearlng De- 
nied February 19, 1909.) 

No. 1,509. 

1. Damages (§ 132*)— Personal Injuries— Excessiveness. 

Wh«re plaintiff, a millwright helper, 23 years old, in good health and 
earnlng $2.50 a day, sustained an injury to his limb by défendant'» négli- 
gence, whiçh necessitated an amputation near the hip joint, an allowance 
of $7,500 was not so excessive as to Indicate passion or préjudice. 

[Ed. Note. — For other cases, see Damages, Cent. Dig. §§ 372, 380; Dec 
Dig. § 132.*] 

2. Masteb and Seevant ( 276*) — Injubies to Servant — Defective Cablk — 

Evidence. 

Where a servant was injured by the fâll of an elevator counterbalance 
weight, évidence heli sufficient to sustain a verdict finding that the cable 
supporting the weight was defective, and that défendant knew or should 
hâve known of the def fect in time to hâve remedied it before the accident 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 954, 
958; Dec. Dig. §276.*] 

8. Masteb and Servant (§ 124*) — Injubies to Servant — Defective Appli- 
ances— Inspection. . . 

Where an elevator inspector found one of the cables defective at the 
point where it was wound around the drum, it was his duty to examine ail 
the cables on the same drum; nor could he présume that the part of thé 
cable exposed to the air would be less rust-eaten and defective than the 
part somewhat protected by the windings on the drum. 

[Ed. Note. — For other cases* see Master and Servant, Cent Dig. §§ 235, 
238; Dec. Dig. § 124.*] 

4. Mastbb and Servant (§ 287*)— Injuries to Seevant— Question fob Jubt— 
Négligence of Fellow Servant. 

Where plaintiff was injured by the fall of an elevator counterbalance 
weight, due to the bréaking of the cable, and both plaintiff and his fellow 
workmen testified that the machinery was not started prior to the acci- 
dent, whether the machinery was suddenly started by plaintiffs fellow 
servant, so as to jerk the weight against a beam at the top of the guides, 
and tear loose the guides and break the cable, was for the jury. 

[Ed. Note. — For other cases, see Master and Servant, Cent Dig. § 1061 ; 
Dec. Dig. '§' 287.*] 

& Masteb ant> Seevant (§ 289*)— Injubies to Seevant— Question fob Jubt— 
contbibutory negligence. 

In an action for injuries to a servant by the fall of an elevator counter- 
balance weight, alleged to hâve been caused by a defective cable, whether 
plaintiff was négligent was for the jury. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. g 1089; 
Dec. Dig. § 289.*] 

•For other cuti «ee same topio & { ndmeeh In Dec. & Am. Digs. 1307 to date, & Rep'r Indexe* 
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6. Masteb and Servant (§ 219*) — Injtjbies to Sebvant — Absttmed Risk— Dé- 
tective Appliances. 

While a servant assumes ail the risks naturally Inhérent In the work ne 
ls employed to do, ne does not assume the rlsk ot lts being made more 
hazardous by the master's négligence in a matter not obvioua, and In fact 
unknown, to the servant 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 610- 
624; Dec. Dig. § 219.» 

Assumption of risk Incident to employment, see note to Chesapeake & 
O. R. Co. v. Hennessey, 38 O. C. A. 314.] 

In Error to the Circuit Court of the United States for the Southern 
District of Illinois. 

John A. Blôomingston, for plaintiff in error. 

J. M. Bandy and David E. Keefe, for défendant in error. 

Before GROSSCUP, BAKER, and SEAMAN, Circuit Judges. 

BAKER, Circuit Judge. In this personal injury case King recov- 
ered judgment for $7,500. Défendant contends that the assessment of 
damages was excessive and that the court erred in refusing to direct 
a verdict of not guilty. 

Plaintiff was a millwright helper or apprentice, 23 years old, in good 
health, earning $2.50 a day. His left leg was crushed so badly that it 
had to be amputated near the hip joint. We do not regard an allow- 
ance of $7,500 as évidence that the jury were influenced by passion or 
préjudice. 

From a cross-bar on defendant's freight elevator a hoisting cable 
extended to the, top of the shaft, passed over pulleys, and ran down 
beside the shaft to a drum fastened to the basement ceiling. As the 
hoisting cable wound upon the drum, the elevator was raised; as it 
unwound, the elevator was lowered. Another cable was also attached 
to the drum, whence it ran to the top of the shaft, passed over a pulley, 
and supported a heavy iron weight that was movable in wooden guides 
at the side of the shaft. As the hoisting cable wound upon the drum, 
the weight cable unwound, and vice versa. The function of the weight 
was to exert a strain opposite to that of the hoisting cable and thereby 
prevent lost motion. On the day of the accident the elevator was rest- 
ing on the bottom of the pit below the floor and the hoisting cable hung 
loose from the drum. Plaintiff, whose duty it was to assist in such 
carpenter and miilwright work about the plant as his superiors directed 
him to engage in, was told by the superintendent and also by his fore- 
man to go with another workman and replace the cables on the drum. 
While plaintiff was seated astride of the cross-bar at the top of the 
elevator, reaching over toward the drum, the counterweight cable 
broke and the weight fell from the guides, producing the injuries com- 
plained of. 

Defendant's first insistence is that there was no évidence to sustain 
the averments that the cable was in a defective condition and that de- 
fendant knew or ought to hâve known of the defects in time to hâve 
remedied them before the time of the accident. The broken cable was 

*For othar cases see ïame topic & S numbee In Dec. & Am. Digs. 1907 ta date, & Rep'r Index» 
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not exhibited in évidence, ând the descriptions givên by witnesses are 
variant. But the jury had the right to accept the testimony of plaintif! 
that immediately af ter the accident the cable at the point in question 
"was ail busted and unraveled, looked like 50 or 60 small wires, ail 
sticking out, looked ail rusty and black." From this the inference of a- 
rust-eaten condition of long standing might fairly be drawn. But the 
length of time is established by the testimony of the man whose duty 
it was to inspect the cables. Two weeks before the accident occurred, 
he climbed up on the drum of this elevator and found that the cable 
was rusty and that some of the wires were broken and sticking out. 
At once he made a written réquisition upon the proper gênerai officer 
for 300 f eet of cable for this and another elevator. This witness said : 

"ï am not able now to state to the jury whether it was the cable on the 
counterweight I felt or the cable that lifted the elevator." 

But if he found the one cable to be defective it was his duty to hâve 
examined the other that was on the same drum and subject to the same 
rust-producing atmosphefic conditions of acid fumes and mbisture; 
and défendant is chargeable as of that date with knowledge of what 
such examination would hâve disclosed. Attention is called to the fact 
that the cable at the point where it broke, a short distance from the 
weight, was never wound upon the drum, and so was not within the 
range of the inspector's discoveries. But the inspector had no right 
to présume that the part continually exposed to the air would be any 
less rust-éaten than the part somewhat protected by the windings on 
thé drum. 

It is rtèxt urged, in effect, that the négligence of a fellow servant, 
and not the defective condition of the cable, was the proximate cause 
of the weight's fall. Stress is laid on testimony for défendant that 
the man working with plaintiff started the machinery, that the weight 
was thereby jerked up against a beam at the top of the guides, and that 
the continued pull of the revolving drum tore loose the guides and 
broke the cable. Inasmuch as plaintiff and his fellow workman testi- 
fied that the machinery was not started, the truth of defendant's the- 
ory cannot be taken as established beyond rightful rejection by the 
jury. And if the jury concluded, as they might, that the cable broke 
because it was so defective that it could no longer hold together under 
the mère strain of the weight, then well might théy f urther inf er that 
the sudden release of 1,000 pounds or more of iron bars would be 
likely to push out the four-inch wooden pièces that were screwed to 
the wooden f ramework. ; 

Plaintiff neither knew nor had occasion to know of the defective 
condition of the cable before he wént to the scène of the accident. 
While he was astride the cross-bar of the elevator he found, on reach- 
ing for the drum under the edge of the floor, that the hoisting cable 
was rusty and.jagged; but as we read.the évidence this was only the 
instant before the counterweight fell. Wè find no error in the sub- 
mission of the question of contributory négligence to the jury. And 
though plaintiff assumed ail the risks that naturally inhered in the 
work he was employed to do, he did not assume the risk of its being 



HOUSTON & T. C. E. CO. Y. UNITED STATES. 895 

made still more hazardous by def endant's négligence . in a rnatter not 
obvious and in fact unknown to him. American Window Glass Co. 
v. Noe, 158 Fed. 777, 86 C. C. A. 133. 
The judgment is affirmed. 



HOUSTON & T. 0. B. CO. v. UNITED STATES. 

(Circuit Court of Appeals, Fifth Circuit. April 7, 1909.) 

No. 1,839. 

1. Cbiminal Law (§ 1059*)— Appeal and Ebbob— Exceptions— Scope. 

An assignaient that the court erred in peremptorily directing a verdict 
against défendant could not be reviewed, in the absence of an exception to 
the whole charge. 

[Ed. Note.— For other cases, see Criminal Law, Dec. Dig. § 1059.*] 

2. Ckiminal Law (§ 1059*)— Exceptions— Scope. 

An assignment charging error in the whoie charge cannot be reviewed on 
an exception to a single instruction. 

[Ed. Note.— For other cases, see Criminal Law, Dec. Dig. § 1059.*] 

3. Cabbiebs (§ 38*)— Teanspoetation of Live Stock— Food and Rest. 

Where, notwithstanding the jury found in defendant's favor on the ré- 
citals and conditions in a requested charge, they could also conclude un- 
der the évidence that défendant "knowingly" and "willfully" failed to com- 
ply with the food and rest law, an instruction charging that if such condi- 
tions were found the jury should find for défendant was properly refused. 

[Ed. Note.— For other cases, see Carriers, Dec. Dig. § 38.*] 

In Error to the District Court of the United States for the North- 
ern District of Texas. 

M. A. Spoonts, Geo. Thompson, and J. H. Barwise, Jr., for plain- 
tif!" in error. 

Wm. H. Atwell, for the United States. 

Before PARDEE, McCORMICK, and SHELBY, Circuit Judges. 

PER CURIAM. There is no bill of exceptions in the transcript 
showing that the trial judge peremptorily directed a verdict against 
the défendant. This disposes of the first assignment of error. 

The bill of exceptions found in the transcript does show that the 
trial judge, in a somewhat lengthy charge, argumentatively advised 
the jury to find a verdict against the défendant; but no exception 
was taken to this charge as a whole, and only as follows: 

"To which portion of the court's charge, instructing the jury that the mémo- 
randum was no défense, the défendant then and there in open court excepted, 
and still excepts, for the reason that the mémorandum on the waybill, and the 
fact shown thereby, raised for the détermination of the jury an issue as to 
whether or not a prudent and diligent man, and one who desired to enforce the 
law, would not hâve acted on the statement contained in the notation on the 
waybill." 

And we are thus precluded from considering the second assignment 
of error, which charges error in the whole charge. 

The third assignment of error is based upon the refusai of the 
court, duly excepted to, to direct the jury to find a verdict in favor 

*For other cases see same topic & § kumbbk in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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of the défendant. This assignment is not well taken. Under the évi- 
dence recited in the bill of exceptions, considered most favorably for 
the défendant, the case was one for the jury. 

The fourth and last assignment of error was the refusai of the 
court to charge the jury as follows: 

"If you flnd and believe from the testimony that there was a mémorandum 
notation or other information on the waybill showing that the hogs had been 
unloaded, fed, watered, and rested, as required by tue law, at Jacksonville, 
Tex., and that they had thereafter been reloaded at 1 a. m., December 1&, 1907, 
and if the défendant company knew this when they received the shipment at 
Ft. Worth, and if you believe that an ordinarily prudent person, and one 
who was diligently and honestly striving to obey the law and falthfully seek- 
ing to carry it out, would hâve relied on this information so shown, and be- 
lieved it, and if you further believe that defendant's employés at Ft. Worth 
did so rely on and believe this information, and because thereof did not un- 
load the hogs, or hâve it done, and because of this had such hogs in posses- 
sion after the expiration of the limit without unloading them, then you are 
instructed to find for défendant" 

Taking ail the récitals and conditions in this request to charge to 
be correct, upon which we express rio opinion, still the évidence in the 
case offered by the government, and as to other circumstances and in- 
formation, and as to other employés of the défendant, may hâve re- 
quired the submission of the case tô the jury to détermine whether 
the défendant "knowingly" and "willfully" failed to comply with the 
law. 

From a considération. of the whole record, a majority of the judg- 
es are of opinion that the record shows no réversible error. 

Afiirmed. 



OLEKSY v. MIDLAND LINSEED CO. 
(Circuit Court of Appeals, Seventh Circuit. January 5, 1909.) 

No. 1,512. 

Masteb and Servant (§ 219*) — Injuries to Servant— Assumed Risk— Open 
Elevator Shaft. 

Défendant maintained an elevator In its mill, but employed no operator, 
the elevator being opurated by any employé who had occasion to use it. 
Two sides of the shaft were brick walls, the third side was protected by 
a wooden railing, and the remaining side had an iron rail at one end of 
which an opening was left to afford accëss to the elevator, protected only 
by an iron bar. Plaintiff had been employed in the mill at différent times 
for a year and three mont,hs, during which there had been no change in 
the opération of the elevator. On the occasion of his injury plaintiff took 
the elevator to the fourth floor to change a movable spout While doing 
this, another employé removed the elevator to another floor without re- 
placing the bar, and plaintiff, without knowledge thereof, stepped through 
the unguarded opening and fell. Held, that the situation was open and 
obvious, and that plaintiff assumed the risk. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 610- 
624; Dec. Dig. § 219.* 

Assumption of risk incident to employment, see note to Chesapeake & 
O. R. Co. v. Hennessey, 38 C. C. A. 314.] 

In Error to the Circuit Court of the United States for the Eastern 
Division of the Northern District of Illinois. 

♦For other cases see same topic & § nuubeb in Dec. & Am. Dig*. 1907 to date, & Rep'r Indexes 
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David Belasco, for plaintiff in error. 
Robert Slater, for défendant in error. 

Before GROSSCUP, BAKER, and KOHLSAAT, Circuit Judges. 

BAKER, Circuit Judge. Error is predicated of a directed verdict 
of not guilty in a personal in jury case. 

In defendant's four-story mill there was a freight elevator. No 
operator was employed, but every one from superintendent to roust- 
about ran it for himself whenever his work took him from one fioor 
to another. On the fourth floor were bins to which a movable spout 
could be connected. This spout was some seven feet above the floor, 
and when any employé moved it from one connection to another he 
used a stick to lift and guide it with. As the spout in certain positions 
hung over or near the edge of the elevator shaft, the work was mani- 
festly dangerous if the shaft was open and unguarded. Two sides 
of the shaft were brick walls, and the third side was protected by a 
wooden railing. On the remaining side there was an iron railing, at 
one end of which an opening was left to afford access to the elevator. 
An iron bar served as a gâte in this opening. 

Accbrding to the testimony most favorable to plaintiff, he was di- 
rected by his foreman while on the first floor to go to the fourth 
floor and change the spout connection. He took himself up in the 
elevator. After putting the iron bar across the opening and seeing that 
the elevator was in place, he began to move the spout. While walking 
around the elevator shaft, with his eyes directed upward, he came to 
the opening in the iron railing. The elevator was gone, the bar was 
out of place, he stepped through the unguarded opening, and fell. 

When plaintiff was moving the spout, his foreman was also on the 
fourth floor, having corne there on another matter. The foreman and 
plaintiff at this time said nothing to each other. As plaintiff's eyes 
were fixed upon the spout, he could not see what the foreman was 
doing. But the foreman admitted that he saw that the elevator had 
descended and that the bar was not in place, and refrained from tell- 
ing plaintiff because he had no thought but that plaintiff was fully ap- 
prised of the situation. 

Plaintiff had worked in this mill for a year, then was away for about 
a year, and at the time of the accident had been back at work for 
three months. He had run the elevator repeatedly, and had been on 
the fourth floor very often. But that was the first or second timê 
he had moved the spout Throughout his employment there had been 
no change in the physical relationship and the methods of opération 
of the elevator and of the spout. And there was no claim that any 
of the appliances was out of repair. 

If it be conceded that on this state of facts défendant was négligent 
in adopting such a construction and location of spout and elevator 
guards, and such methods of operating them, nevertheless it is clear 
that the peremptory instruction was right. Ail the conditions were 
obvious, and were as well known to plaintiff as défendant. When 
he began his second term of employment, he knew the situation and 
methods under which he would hâve to work. And so, the risk of the 
168 F— 57 
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movement of the elevator by some employé, the risk of thè failure of 
himself or another to secure properly the bar across the opening, and 
the risk of the failure of foreman or fellow servants to understand 
his péril and shield hîm f rom it, were ail risks that he had assumed. 
The judgment is affirmed. 



DE LONG HOOK & EYE CO. V. FRANCIS HOOK & EXE & FASTENER CO. 

(Circuit Court of Appeals, Second Circuit. February 16, 1909.) 

No. 146. 

Teade-Mabks and Tbade-Names (§ 99*)— Suit fob Unfair Compétition— Con- 
clusîveness of inteelocutoby decree. 

Whére by an liiterlocutory decree on the merits it was adjudged that a 
défendant was chargeable with unfair compétition in simulatirig the dress 
of coniplàinant's goods, and a référence was directed to take an accounting 
of profits recoverable, ail questions as to defendant's liability are conelud- 
ed, and .cannot be reopened before the master. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Dec. 
Dig. § 99.* 

Unfair compétition, see notes to Schener v. Muller et al., 20 C. C A. 
165 ; Lare v. Harper & Bros., 30 C. C. A. 376.] 

Appeal from the Circuit Court of the United States for the West- 
ern District of New York. 

This cause cornes hère upon appeal from a decree of the Circuit 
Court (159 Fed. 292), which decree confirmed the master's report 
herein and awarded complainant $5,019, with interest and costs; said 
principal sum representing the profits wrongf ully acquired by de- 
fendant in the sale of cards of hooks and eyes fraudulently simulating 
complàinant's cards. 

Edmund Wetmore and J. William Éllis, for appellant. 
Charles E. Rushmore, for appellee. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

PER CURIÂM. Défendant, a New York corporation, succeeded 
a West Virginia corporation, which had for some time been pirating 
complàinant's cards. It actually began to do business the lst of May, 
1902, and the figures found by the master as representing the profits 
made by défendant upon its sales subséquent to that date are those 
furnished by the défendant. In order to understand the précise point 
presented by défendant upon this appeal, it will be necessary briefly 
to review the history of the litigation. 

The suit was begun May 3, 1902, against defendant's predecessors 
in the state court. Complaint was then amended by substituting de- 
fendant, which thereupon removed the cause into the United States 
Circuit Court. The cause came on for hearing on pleadings and proofs 
before the Circuit Court, which held that défendant had "manufac- 
tured and sold cards of hooks and eyes which are in simulation and 
évident resemblance of those of complainant set forth in the bill of 

•For other cuei >ee sains top le & 5 hdmbjsb in Dec. & Am. Digs. 1907 to date, & Rep'r Index»» 
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complaint and put in évidence as Complainant's Exhibits De Long 
Cards Nos. 4, 5, and 6, in violation of the rights and to the injury of 
said complainant, and that such simulation and resemblance was inten- 
tional, for the purpose of deceiving the public and an unlavvful and 
fraudulent compétition in business." The Circuit Court directed the 
issuance of an injunction, and adjudged that défendant "account for 
and pay to the complainant ail the profits realized by it on the sale of 
hooks and eyes carded by it and sold by it in imitation of the afore- 
said carding of the hooks and eyes manufactured and sold by the 
complainant." It referred the cause to a master to take the account. 
Appeal was taken to this court, which modified the decree by eliminat- 
ing carding such as was shown in Exhibit No. 6, and affirmed it as 
to carding such as shown in Nos. 4 and 5. Upon the return of the 
mandate the former decree of the Circuit Court was modified by 
striking out ail référence to "No. 6" ; the language above quoted as to 
accounting for profits being repeated in the modified decree. The mas- 
ter took testimony, accepted defendant's statement as to the amount 
of profits, and reported the same as $5,019, with interest. Défendant 
excepted to the report, the court overruled the exceptions and con- 
firmed the report, and défendant has appealed. 

The point mainly relied upon is that the master refused to receive 
testimony to show that complainant had not continued to card and sell 
its hooks and eyes as shown in Exhibits 4 and 5, down to the period 
covered by defendant's infringement ; it being contended that, if such 
goods were withdrawn from the market, défendant could not be liable 
for profits derived from simulating. It is not necessary to pass upon 
the merits of this contention. We do not intend to intimate that it 
has any merit. The master properly excluded the testimony, because 
the question was conclusively disposed of by the decree. The point, 
if sound, bears, not upon the amount of profits, but upon complain- 
ant's right to any decree at ail for profits. That question was a part 
of the main case, and should hâve been litigated upon the trial. The 
decree for profits, which has been affirmed by this court, finally dis- 
posed of it. 

The same remarks apply to the proposition that the lâches of com- 
plainant's predecessors is sufficient to preclude any right to an account 
for past profits. A défendant cannot hold back such a point as that 
when trying the case on the merits, and then, after he has been de- 
feated, and the decree affirmed on appeal, présent it for the first time 
before the master. 

The decree is affirmed, with costs. 
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DE LONG HOOK & EYE CO. v. FRANCIS ŒJOQK & ETE & EASTENER CO. 

(Circuit Court of Appeals, Second Circuit. Fébrùary 17, 1909.) 

No. 50. 

Patents (jj 328*)— Invention— Hook and Eye Package. 

The Richardson patent, No. 676,824, for a hook and eye package, is void 
for lack of invention. 
[Ed. Note.— For other cases, see Patents, Dec. Dig. § 328.*] 

Appeal from the Circuit Court of the United States for the West- 
ern District of New York. 

For opinion below, see 150 Fed. 597. 

Cyrus N. Anderson and Joseph C. Fraley, for appellant. 
Macomber & EHis (Édmund Wetmore, of counsel), for appellee. 
Before LACOMBE, COXE, and NOYES, Circuit Judges. 

NOYES, Circuit Judge. This is a suit to restrain the alleged in- 
fringement of letters patent No. 676,824, issued on June 18, 1901, 
to Thomas De Q. Richardson for an improvement in "hook and eye 
packages," and now owned by the complainant. 

There are two well-known types of eyes used in a hook and eye 
fastener, One — known as the "loop eye" — is the U-shaped form in 
which the eye extends from its point of attachment to the garment 
toward the hook in substantially the plane of the flaps of the gar- 
ment to be fastened. The other — known as the "invisible eye" — con- 
sists of a bar which extends in a straight Une upon the fabric, but is 
offset therefrom in order to receive the hook. • 

It is explained in the patent that as spmetimes a user will require 
one form and eye and sornetimes the other, and that as the particular 
form required will not ordinarily be known in advance, the patentée 
prôposed to furnish with each package of hooks and loop eyes a num- 
ber of invisible eyes, so that the purchaser might hâve a choice. The 
nature of the invention as stated in the patent is as f ollows : 

"In its broader aspect, iny invention ■■ comprehends the application to the 
face of a card, upon which are mounted and secured hooks and loop eyes, of 
a séries of what are termed 'invisible eyes.' " 

Claim 1 of the patent, which is now in suit, is as follows: 

"A commercial package of -hooks and eyes comprising a carrier card and a 
row of hooks and loop eyes, two rows of thread stitching which secures said 
hooks and eyes to the card, and a séries of invisible eyes secured to the card 
by one of said rows of thread stitching, substantially as set forth." 

The défenses are (1) want of invention in view of the prior art, 
and (2) noninfringement. 

The claim in question has thèse éléments: (1) A carrier card. (2) 
A row of hooks and loop eyes. (3) Two rows of thread stitching, 
which secure the hooks and eyes to the card. (4) A séries of invisible 
eyes, secured to the card by one of the rows of stitching. Ail of thèse 
éléments were old at the time of the application for the patent. The 

•For other casea aee same tople & S number in Dec. & Am. Digs. 1907 to date, & Rep'r Inâeles 
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combination, by attaching the hooks and loop eyes to the card by 
rovvs of stitching, was also old. Merely mounting the invisible eyes 
npon a card bearing the hooks and loop eyes obviously required no 
invention. If there was any novelty at ail in the patent, it consisted 
in securing the invisible eyes to the card by the same thread with 
which the hooks and loop eyes were attached. 

But, as stated by the complainant's own expert, the prior art showed : 
(a) Commercial packages, consisting of cards with hooks and one 
kind of eyes secured thereon by stitching. (b) Constructions wherein 
a single line of stitching was employed to secure two articles or ma- 
terials to a third material. (c) Commercial packages, consisting of 
sample cards having two or more samples or articles other than hooks 
and eyes secured thereto by threads. While, therefore, the précise 
commercial package of the claim is not shown in the prior art, the 
state of the art was such that it required no invention to attach to 
the old hook and eye card another set of eyes by the old means of 
securing two articles by one thread; and, without any testimony of 
prior uses, it seems to us obvious that only ordinary mechanical skill 
and judgment were required to attach two kinds of eyes to a card by 
the same stitching when it was thought désirable to sell them to- 
gether, and to use as little space as possible upon the card. 

It is urged that the package of the patent went into gênerai use. 
Undoubtedly it did supply a want, but that alone does not show in- 
vention. 

The claim in question is held to be invalid, and, consequently, the 
decree of the Circuit Court is affirmed, with costs. 



CHICAGO, M. & ST. P. RY. CO. v. ANDERSON. 

(Circuit Court of Appeals, Eighth Circuit. March 26, 1909.) 

No. 2,770. 

1. APPEAL AND ERROR (§ 731*)— ASSIGNMENTS OF EP.EOK— SCOPE. 

An assignmeut that the verdict "is not justifled by the évidence and Is 
contrary to law" is too gênerai and indefinite to raise a question for the 
considération of the appellate court. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 3017, 
3021 ; Dec. Dig. § 731.»] 

2. Appeal and Erbor (§ 997*)— Review— Verdict. 

Where the évidence is conflicting, and there is substantial proof in sup- 
port of the verdict, the déniai of defendant's motion for a directed ver- 
dict will not be reversed, though the prépondérance of the évidence favors 
defendant's contention. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. § 4024; 
Dec. Dig. § 997.*] 

3. Evidence (§ 20*)— Judicial Notice— Railroad Management— Authority 

of" Conductor. 

Courts will take judicial notice of the gênerai features of railroad opér- 
ation, that the conductor of a train has control and management there- 

•For other cases see same topie & § numbeh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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of, and that the protection of the ràilroad company"» rights against très, 
passera is withln the gênerai scope of hls authority. 

I Ed. Note.— For other cases, see Evidence, Cent Dlg. S 24; Dec. Dig. 
|2Ç>.*] 

4. Raii.roads (§ 277*)— Trespassers— Ejection. 

A ràilroad conipany is liable for compensatory damages for a misuse 
of a conductor's authority in the éjection of a trespasser froin a freight 
trahi. 

[Ed. Note.— For other cases, see Railroads, Cent Dig. §§ 8S7-890 ; Dec. 
Dig. S 277.» 

Duty to trespasser on train, see note to Southern Ry. Cq. v. Shaw, SI 
O.C. A. 76.] 

5. Triai, (§ 244*)— Request to Charge— Prominence to Particulab Matteeb. 

Réquests to charge especially directing the jury's attention to state- 
toents, claimed to hâve been made by plaintiff after the accident, not in 
harmony with his testimony at the trial, and that, if the jury found the 
etatements were understandin.^ly made and were true, their verdict should 
be for défendant, were properly refused as singling out and giving undue 
'' promineïiee to partieular matters of évidence. 

[Ed. Note.-^-For other cases, see Trial, Cent. Dig. §§ 577-581; Dec. Dig. 
I 244.*]; 

In Error to the Circuit Court of the United States for the District 
df Minnesota. 

M; B. Webber (Edward Lees, on the brief), for plaintiff in error. 
, W. D. Abbott (Iv. h. Brown and S. H. Somsen, on the brief), for 
défendant in error. 

Before HOOK and ADAMS. Circuit Judees, and AMIDON, Dist- 
trict Judge. 

HOOK, Circuit Judge. The plaintiff, Roy Anderson, recovered a 
judgment against the railway company for personal injuries sustained 
by being compelled by one of its trainmen to get off of a freight train 
while it was in rapid motion. Anderson was a trespasser, and claimed 
he was forced to get off by threats of personal violence at a time 
when it was very dangerous to do so. He first said a brakeman 
threatened him, but afterwards identified the conductor as the man. 
The company présents six assignments of error. 

The first assignment, that the verdict of the jury "is not justified 
by the évidence and is contrary to law," is too gênerai and indefinite 
to raise a question for the considération of this court. Wilson v. Ev- 
erett, 139 U. S. 616, 11 Sup. Ct. 664, 35 L. Ed. 286; Oswego Town- 
ship v. Travelers' Insurance Co., 70 Fed. 225, 17 C. C. A. 77. 

The second is that the trial court erred in denying the request of the 
railway company for a directed verdict. It will serve no useful pur- 
pose to set forth the testimony. It was conflicting, and, while the 
prépondérance may hâve favored the défendant, it cannot be denied 
there was substantial proof supporting the verdict. 

The third and sixth assignments relate to instructions given the 
jury; the contention being that, as there was no proof upon the sub- 
ject, it was error for the court to assume the conductor had authority 
to eject a trespasser from a moving train. It is said that "the rela- 
tion between the.master and servant in such cases is reduced to one 

•For other cases see same topic & i numbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Index» 
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of agency, to establish the scope of which proof must be offeréd," 
and that "no presumption can possibly arise as to the authority of a 
conductor upon a freight train to deal vvith persons seeking transporta- 
tion thereon." The law is, however, that courts take judicial notice 
of the gênerai features of railroad opération, that the conductor has 
the control and management of the train to which he is assigned, and 
that the protection of the rights of the company against trespassers 
is within the gênerai scope of his authority. A misuse of such author- 
ity subjects the company to liability for compensatory damages. 

In the fourth and fifth assignments complaint is made of the re- 
fusai to give two instructions that weré requested. In each of them 
it was sought to direct the attention of the jury specially to statements 
which witnesses testified Anderson made after the accident and which 
were not in harmony with his testimony at the trial, and to hâve the 
jury instructed that, if they found the statements were understanding- 
ly made and were true, their verdict should be for the défendant. The 
trial court was right. The vice in such instructions is that they single 
out and give undue prominence to particular matters of évidence. 
Western Coal & Mining Co. v. Berberich, 94 Fed. 329, 36 C. C. A. 
364. 

The judgment is affirmed. 



LA. COMPAGNIE GÉNÉRALE TRANSATLANTIQUE v. HAYES. 

(Circuit Court of Appeals, Second Circuit. March 16, 1909.) 

No. 205. 

1. Shipping (§ 86*) — Injuries to Longsiiobeman— Négligence— Question 

for Jury. 

In an action for injuries to a longshoreman by being struck by certain 
rods alleged to hâve been negligently lowered into the hold, whether dé- 
fendants foreman of longshoremen and its assistant foreman were nég- 
ligent in hastily lowering the rods into the hold without back-lashing 
heîd for the jury. 

[Ed. Note. — For other cases, see Shipping, Dec. Dig. § 86.*] 

2. Pleading (§ 376*) — Issues and Pboof— Admitted Facts. 

Where defendant's answer and its bill of exceptions admitted service of 
plaintiff's notice of intention to sue under the New York employer's lia- 
bility act (Laws 1902, p. 1748, c. 600), proof of such intention was not re- 
quired. 

[Ed. Note. — For other cases, see Pleading, Cent. Dig. §§ 1225-1227; Dec. 
Dig. § 376.*] 

In Error to the Circuit Court of the United States for the Southern 
District of New York. 

On writ of error to review a judgment entered upon the verdict of 
a jury in favor of Michael Hayes, the plaintif! below, for $2,500. The 
action was commenced in the Suprême Court of the state and notice 
was served pursuant to the provisions of the employer's liability act of 
New York (Laws 1902, p. 1748, c. 600). The défendant removed the 
action to this court. 

*For other oases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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John 'M. & Joseph P. Nolan, for plaintiff in error. 
Thomas C. McDonald, for défendant in error. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

COXE, Circuit Judge. The plaintiff below had been a longshoreman 
in the employ of the défendant for nine years prior to November 13, 
1906. On that day he was, with others, engaged in receiving and stow- 
ing cargo in the lower hold of the steamship La Touraine and was in- 
jured by being struck by the contents of a case which was being low- 
ered into the hold. This case was about 16 feet in length and from a 
foot to a foot and a half square and contained brass rods "as thick as 
a man's finger." When the case had been lowered part way the end 
broke, or became loose, and the rods fell out and struck the plaintiff, 
who was in a stooping position, upon the back and left hip causing se- 
rious injury. The accident happened because back-lashes were not us- 
ed. 

That the omission to use them was négligence is not seriously dis- 
puted but the défendant contends that the fault was that of a fellow 
servant. The plaintiff insists, on the contrary, that the fault was direct- 
ly attributable to a person, or persons, whose sole or principal duty was 
that of superintendence. Louis Johnson was defendant's foreman of 
longshoremen, hiring and discharging many of the men, and Connors 
was assistant foreman. There was testimony that but for the orders 
of thèse men, or one of them, the case would hâve been properly back- 
lashed before being lowered into the hold and that the anxiety of the 
foreman to get the cargo in quickly induced him to order this case sent 
down without being properly safeguarded. The court submitted to the 
jury the question whether this particular case required back-lashing, 
and, if so, whether the failure to back-lash was due to the négligence 
of Johnson or Connors. If they found that it was not, they were in- 
structed that the défendant was entitled to a verdict. 

The question of négligence was clearly for the jury and the instruc- 
tions of the court were as favorable to the défendant as the facts war- 
ranted. It was argued that no proof was made of service of notice of 
injury required by the state liability act. (Laws 1902, p. 1748, c. 600). 
The complaint allèges the service, the answer admits it, and the third 
paragraph of the bill of exceptions is as follows : 

"Defendant's counsel admits that the défendant was served with a notice of 
Intentiqn to sue under the employer's liability act." 

How there could be any stronger proof than this we are at a loss 
to discover. " The déniai by the Circuit Court of the motion to set 
aside the verdict and for a new trial présents no question which this 
court can review. 

The judgment is affirmed with costs. 
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GARRETT v. POPE MOTOR CAR CO. 

(Circuit Court of Appeals, Sixth Circuit. April 14, 1909.) 
No. 1,893 

1. APPEAL AND ErROR (§ 728*)— ASSIGNMENTS OF ERROR— SUFFICIENCY— RUL- 

ings on Evidence. 

An assignaient that the court erred in ruling out évidence offered on 
behalf of plaintiff over plaintiff s exceptions is fatally détective for fail- 
ure to quote the full substance of the évidence ruled out, as required 
by Circuit Court of Appeals rule 11 (150 Fed. xxvii, 79 C. C. A. xxvii) 
and will not be reviewed. 

[Ed. Note.— For other cases, see Appeal and Error, Cent. Big. § 3012; 
Dec. Dig. § 728.*] 

2. Appeal and Errob (§ 730*) — Assignments of Ebbor— Rulings on Instruc- 

tions. 

Assignments that the court erred in its charge to the jury and in re- 
fusing to charge as requested are fatally détective for failure to state 
in what particular the court erred in its charge and what particular re- 
quest the court erred in refusing, under Circuit Court of Appeals rule 11 
(150 Fed. xxvii, 79 C. C. A. xxvii), providing that, if error is alleged to the 
court's charge, the assignments shall set out the part referred to totidem 
verbis, whether it be in instructions given or refused. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. § 3015; 
Dec. Dig. § 730.*] 

In Error to the Circuit Court of the United States for the Northern 
District of Ohio. 

Before LURTON and SEVERENS, Circuit Judges, and Me- 
CALE, District Judge. 

McCAEL, District Judge. In the view we take of this case it is 
only necessary to say that it was heard before the court and jury, 
resulting in a verdict for the défendant. A motion for a new trial 
was entered and disallowed. Errors were assigned, and appeal taken. 

The errors assigned by appellant are as follows : 

"(1) The court erred in ruling out évidence offered on behalf of plaintiff 
over the exceptions of plaintiff. (2) The court erred in the charge to the 
jury. (3) The court erred in refusing to charge the jury as requested. (4) 
The court erred in overruling plaintiff's motion for a new trial. (5) The 
judgment is contrary to the weight of the évidence. (6) The judgment is 
contrary to law. (7) The verdict should hâve been for the plaintiff, instead 
of for the défendant." 

A casual examination of the assignment of errors discloses the fact 
that it wholly fails to meet the requirements of the rules of this court. 
Rule 11 (150 Fed. xxvii, 79 C. C. A. xxvii) provides as follows: 

"The plaintiff in error or appellant shall file with the clerb of the court be- 
low, with his pétition for the writ of error or appeal, an assignment of er- 
rors, which shall set out separately and particularly each error asserted and 
intended to be urged. No writ of error or appeal shall be allowed until such 
assignment of errors shall hâve been riled. Wlien the error alleged is to the 
admission or to the rejection of évidence, the assignment of errors shall quote 
the full substance of the évidence admltted or rejected. When the error al- 

*For other cases see same topic & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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leged is to the charge of the court, the assignment of errors shall set out the 
part referred to totideny verbis, whetàer it be in instructions given or in in- 
structions refused. Such assignaient of errors shall forai part of the tran- 
script of the record and be printed at the request of the court, and errors not 
assigned according to this rule will be disregarded, but the court, at its option, 
may notice a plain error not assigned." 

_ In substance, this rule requires that the appellant shall file an as- 
signment of errors, stâting separately and particularly each error 
asserted and intended to be urged. If the error alleged is to the ad- 
mission or to the rejection of évidence, the assignment of errors shall 
quote the full substance of the évidence admitted or rejected. If the 
error alleged is to the charge of the court, the assignment of errors 
shall set out the part referred to totidem verbis, whether it be in- 
structions given ; or instructions refused. Errors not assigned ac- 
cording to this rule will be disregarded ; but the court, at its option, 
may notice a plain error not assigned. 

Thé first error assigned does not quote the full substance of the 
évidence ruled out, nôr, indeed, doés it quote any part thereof , but 
in the most gênerai fashion states that the court erred in ruling out 
évidence offered on behalf of the plaintif!. The second and third 
assigned errors as to the charges are as gênerai as the first. In what 
particulâr did thé court below err in the charge to the jury? What 
particular request did the court below refuse to give in charge to the 
jury? In short, under the rule of the court above quoted, there is 
no error assigned of which this court can take notice, unless it could 
do so under the last clause. Coney Island Company v. Dennan, 149 
Fed. 687, 79 C. C. A. 375. 

Since there is no error in the record so plain as to warrant the court 
on its own motion to take notice of it, the judgment below must be 
affirmed. 



MEYEB T. NATIONAL BISCUIT CO. 

(Circuit Court of Appeals, Seventh Circuit. January 3, 1909.) 

No. 1,496. 

Courts (§ 352*)— Fedebal Courts— Conformity to State Tractice— Dismissal 
and nonsuit. 

Under the conformity act (Rev. St. TJ. S. § 914 [U. S. Comp. St. 1901, p. 
684]), it was error for the fédéral Circuit Court, sitting in Illinois, in an 
action tried to a jury, to refuse plaintiff's motion for leave to take a non- 
suit, after the judge had announced his décision sustaining a motion for 
a directed verdict. 

[Ed. Note. — For other cases, see Courts, Dec. Dig. § 352.* 

Conformity of practiee in comrnon-law actions to that of state court, see 
notes to O'Connell v. Eeed, 5 C. C. A. 594 ; Nederland Life 1ns. Co. v. Hall, 
27 C.C. A. 392.] 

' In ; Error to the Circuit Court of the United States for the Eastern 
Division of the Northern District, of Illinois. 

•For other cases see same topic & S humbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Edward Maher and Robert F. Kolb, for plaintiff in error. 
John D. Beack, for défendant in error. 

Before GROSSCUP, BAKER, and SEAMAN, Circuit Judges. 

BAKER, Circuit Jïidge. At the conclusion of the évidence in this 
action for damages on account of personal injuries the défendant Com- 
pany moved for a directed verdict. After argument by counsel for 
the respective parties the judge announced his décision sustaining the 
motion. Thereupon plaintiff moved for leave to take a nonsuit. This 
motion was overruled, and plaintiff duly excepted. The judge then 
gave a peremptory instruction in obédience to which the jury rendered 
a verdict for défendant. 

While it may be true that there is sufficient elasticity in the conform- 
ity act (section 914, Rev. St. U. S. [U. S. Comp. St. 1901, p. 684] ; 
Indianapolis & St. L. R. Co. v. Horst, 93 U. S. 291, 23 L. Ed. 898 ; 
Mexican Central R. Co. v. Pinkney, 149 U. S. 194, 13 Sup. Ct. 859, 37 
L. Ed. 699) to permit the United States courts to décide that the state 
practice giving plaintiffs in actions at law, where jury trial has not 
been waived, the right to take nonsuits at any time before the jury 
retire should not be applied to the disposition of a case on demurrer to 
the évidence, or on the present-day substitute, the motion for a directed 
verdict (Parks v. Southern R. Co., 143 Eed. 276, 74 C. C. A. 414), 
nevertheless we believe that the long-established custom of the United 
States courts sitting in Illinois of following the Illinois practice re- 
specting nonsuits should be adhered to, at least until by duly promul- 
gated rules the bar hâve been advised of the change. 

On the facts of this case plaintiff would hâve been entitled to a 
nonsuit in the trial courts of Illinois. Brown v. Lawler, 130 111. App. 
540; Berry v. Savage, 2 Scam. 261; Howe v. Harroun, 17 111. 294; 
Adams v. Shepard, 24 111. 464 ; Gordon v. Goodell, 34 111. 429. 

In Wolcott v. Studebaker, 34 Fed. 8, Judge Dyer, sitting in the Cir- 
cuit Court for the Northern District of Illinois, and following précé- 
dents established by Judge Drummond and Judge Blodgett, permitted 
the plaintiff to discontinue after a motion for a directed verdict had 
been sustained. In the Southern District Judge Humphrey ruled that 
plaintiff 's motion for leave to take a nonsuit came too late, if it was 
not made until after the peremptory instruction had been given and 
the jury discharged from further service in the case. Drummond v. 
Louisville & N. R. Co., 109 Fed. 531. The practice is the same in the 
United States courts in Indiana. Gassman v. Jarvis, 94 Fed. 603. 

In Chicago, M. & St. P. R. Co. v. Metalstaff, 101 Fed. 769, 41 C. 
C. A. 669, the Circuit Court of Appeals for the Eighth Circuit ap- 
proved the practice of the United States courts sitting in Missouri of 
permitting nonsuits in conformity to the practice in the Missouri 
courts. 

The judgment is reversed, and the cause remanded, with the direc- 
tion to grant plaintiff's motion for a nonsuit. 



908 



168 FEDERAL REPORTEE, 



THE MESSENGER. 
(Circuit Court of Appeals, Seventh Circuit January 5, 1909.) 

No. 1,444. 
Shippinq (S 10*) — Régulation of Gasoline Vessels— Computation of Toti- 

KAGB. 

The superstructure of an inclosed cabin on a gasoline boat, which cabin 
extends from the bottom of the boat above the deck having Windows in 
the superstructure, but which adds nothing to the carrying capacity of 
the boat in either passengers or cargo, is not a "closed-in space * * * 
available for cargo or stores or for the berthing or accommodation of 
passengers or crew," which under Rev. St § 4153 (U. S. Comp. St. 1901, 
p. 281?) is to be added ; to the space below deck in Computing the vessel'a 
tonnage, ànd where without it the boat is not over 15 tons burden, she is 
not subject to inspection, etc., under the provisions of Rev. St. § 4428 
(U. S. Comp. St. 1901, p.. 3029). 

[Ed. Note.— For other cases, see Shipping, Cent Dig. § 24; Dec. DIg. 
HO.*} , 

Appeâl from the District Court of the United States for the District 
of'Indiâna. 

That the facts heréinaftef stated might be the more readily un- 
derstood, the fôllowing picture of the boat involved in this case was 
put into the record : 




R. W. Slack, for appellant. 
M. H. Thatcher, for appellee. 

Before GROSSCUP, BAKER, and SEAMAN, Circuit Judges. 

GROSSCUP, Circuit Judge. The action in the court below was a 
libel of information, under section 4426, tit. 52, c. 1, Rev. St. U. S. (U. 
S. Comp. St. 1901, p. 3029), by the District Att orney for the District 

•For other cases see same topio & § ndmbbb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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of Indiana, against a gasolîne boat known as the Messenger, her boats, 
tackle, apparel and furniture, and against ail persons intervening there- 
in, to hâve assessed against said boat certain statutory penalties for 
violation of the United States statutes requiring boats over fifteen 
tons burden to be inspected, and to carry inspection papers. The 
Messenger was alleged in the libel to be engaged in navigating a water- 
way of the United States, the Ohio River, between the states of In- 
diana and Kentucky, carrying freight and passengers for hire. 

The chief défense is that the boat was not one of over fifteen tons 
burden. But on the question thus raised there is no dispute of fact; 
for both the witnesses for the government and the witnesses for the 
défense put the measurement of the boat below the level of the ton- 
nage deck (that is to say exclusive of the cubic quantities of the so- 
called superstructure above that level) at fifteen tons ; and in the cal- 
culation of the witnesses both for the government and for the défense, 
if the so-called superstructure above the tonnage deck is to be includ- 
ed, the boat is above fifteen tons burden. The whole case, therefore, 
turns upon the question whether, in the calculation under the statute, 
anything is to be added to the tonnage below the level of the tonnage 
deck on account of the cubic quantity of the so-called superstructure 
above the tonnage deck level. 

The law provides (section 4153, Rev. St. U. S. [U. S. Comp. St. 
1901, p. 2812]) that if there be "a break, a poop or any other perma- 
nent closed in space on the upper deck available for cargoes or stores, 
or for the berthing or accommodation of passengers or crew, the ton- 
nage of that space shall be ascertained and added to the gross ton- 
nage : providing that nothing shall be added to the gross tonnage for 
any sheltered space above the upper deck which is under cover, and 
open to the weather" ; and it is argued that the superstructure above 
the deck cornes within this provision of the statute. 

"Breaks" and "poops" hâve been defined as follows: 

"Break: The sudden rise of a deck when not flush ; when the aft and 
SOmetinies the forepart of a vessel's deck Is kept up to give more height below 
and at the drifts." (Sailor's Word-Book. Admirai W. H. Smyth.) 

"Poop: The aftermost and highest part of a large sliip's hull ; alr.o a 
deck raised over the afterpart of a spar deck, sometimes called the round- 
house. A f rigate has no poop, but is said to be pooped when a wave strikes 
the stern and washes on board." (Sailor's Word-Book. Admirai W. H. 
Smyth.) 

"Break: In a ship the part where a deck terminâtes and the descent to 
the next deck begins." (Century.) 

"Break of the Poop: The forward end of the poop-deck." (Century.) 

"Poop: Stern or aftermost part of a ship. A deck above the ordinary 
deck in the aftermost part of a ship." (Century.) 

The cabin enclosed by the superstructure is let down through the 
tonnage deck to the bottom of the boat, so that the bottom of the boat 
becomes the floor for the cabin. The sides of the superstructure above 
the tonnage deck are the sides of the cabin exposed to the weather, 
and the roof of the superstructure is the roof of the cabin. The cabin 
is built of planking timbers, in which are set Windows like a street 
or railway car, and has a roof of tar canvas, and water proof sides. 
Nothing is added by the cabin, either below the deck level or in the 
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ènclosed space above the deck level, to the carrying area of the boat. 
So far as burden is concerned, the boat offers the same area, no more 
and no less, than if the space was open, or was covered merely by a 
canopy ; and if the covering were that merely of a canopy, there is no 
claim that the break in the deck and the superstructure over it, would 
be a "break" or "poop" within the meaning of the law. 

Thèse facts, it seems to us, résolve the question presented in favor 
of the appellant. Unquestionably, the reason for adding in the calcu- 
lation of tonnage, the ènclosed spaces described as breaks or poops, is 
when, and because, such spâces add substantially to the carrying power 
of the boat; for in the absence of such added carrying power there 
would be no reason for added tonnage. And inasmuch as the super- 
structure presented to us adds nothing to the carrying area, it is neither 
within the reason for adding the area of "poops" and "breaks" or the 
express définition thereof. True, as the government contends, thèse 
provisions are for the safety of passengers. But there is no reason 
why Congress should hâve intended to hâve taken any greater pré- 
cautions in the case of passengers who looked out through windows up- 
on the weather, than of passengers who hâve no protection from the 
weather, except that of a covering or canopy, the sole différence, so far 
as safety is concerned, being in the présence or absence of the Windows. 

Following, in this holding, the ruling of the Circuit Court of Appeals 
for the Sixth Circuit, in U. S. v. The Ben R., 134 Fed. 784, 67 C. 
C. A. 290, the decree of the District Court is reversed, with instruc- 
tions to dismiss the libel. 



In re MUNGER VEHIOLB TIRE CO. 

(Circuit Court of Appeals, Second Circuit. November 16, 1908.) 

No. 39. 

Bankruptcy (§ 250*) — Insolvent Corporation— Oaix on Stockholders of 
Ui i'aid Stock. 

The bankruptcy court has jurisdiction to make a call on the stockhold- 
ers of a bankrupt corporation ; but the hearing bef ore the référée to take 
évidence on such question should be expressly limited to the question: 
Should there be a call on the shareholders of unpaid stock, and, if so, 
to what anaount? 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 350; Dec. 
Dig. § 250.*] 

Pétition to Review Order of the District Court of the United States 
for the Southern District of New York. 

On appeal from an order of the District Court, dated the 14th day 
of January, 1908, whereby the pétition of the trustée in bankruptcy, 
asking for an order that an assessment be levied upon the Rubber 
Goods Manufacturing Company, an alleged stockholder of the bank- 
rupt corporation, was referred to the référée, as spécial master, to 
"take évidence bearing on the question whether an assessment should 
be levied upon said Rubber Goods Manufacturing Company, and 

•For other cases see same toplc & S numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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whether the relief prayed for in said pétition, verified Âpril 18, 1907, 
by said trustée, should be granted." 

Ernest Hopkinson (Henry F. Wolff, of counsel), for petitioner. 
G. H. Montaque, for respondents. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

PER CURIAM. We are of the opinion that the District Court 
had jurisdiction to make a call upon the stockholders of the Munger 
Vehicle Tire Company, if the facts warranted the court in taking such 
action. We think, however, that the hearing before the référée should 
be expressly limited to the détermination of this issue alone. It being 
conceded at the argument that the prayer of the pétition is too broad, 
it follows that the référence to détermine whether the relief prayed 
for in the pétition should be granted is also too broad, and opens a 
field of inquiry which may possibly be prejudicial to the interests of 
the rubber company. The issue before the référée should be confined 
solely to the question: Should there be a call upon the shareholders 
of unpaid stock, and, if so, to what amount? With the controversy 
thus narrowed, we fail to see how the rubber company will be pre- 
vented from making any défense it may hâve to an action brought 
against it as a stockholder, whether it appears before the spécial mas- 
ter or fails to do so. 

The order should be amended in conformity with this opinion, and, 
as so amended, should be affirmed. No costs of this appeal to either 
party. 



NAYDOR et al. v. ALSOP PROCESS CO. 
(Circuit Court of Appeals, Eighth Circuit. April 3, 1909.) 
Ko. 2,80f 

1. Patents (§ 21*)— Invention— Pbocess. 

The mère sélection of one substance from among a number as the ac- 
tive agent in a chemical process may involve patentable invention. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 23; Dec. Dig. § 
21.*] 

2. Patents (§ 66*)— Anticipation— Peiob Patents. 

When it is sought to ascertain the state of the art by means of prlor 
patents, nothing can be used except what is disclosed on the face of those 
patents. They cannot be reconstructed in the light of the invention in 
suit, and then used as a part of the prior art. 

[Ed. Note. — For other cases, see Patents, Dec. Dig. § 66.*] 

3. Patents (§ 55*)— Anticipation— Pbiob Patents. 

An expert cannot take a process patent, which has never been applied 
industrially, and work the process in his laboratory, and discover there- 
from something which is not disclosed on the face of the patent, and 
then transfer that expérience back to the time of the patent, and make it 
a part of the prior art, for the purpose of defeating a subséquent patent 
for a meritorious invention. 

[Ed. Note: — For other cases, see Patents, Cent. Dig. § 74; Dec. Dig. § 
55.*] 

•For other cases see same topic & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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4. Patents- (§ 328*) — Validity and Infhingement — Process of Bleaching 
Fjdotjb. 

The Andrews patent, No. 693,207, for a process for aging and bleachlng 
flour, : which consists in passing the same in a state of fine division 
through an atmosphère containing a small regulated quantity of gaseous 
nitrogen peroxide, was not anticipated in the prior art, and disclôses 
both novelty and invention, and in the absence of évidence that the pro- 
cess results in an adultération of the flour, or is used for the purpose of 
fraud, must be conceded utility, it being conceded that it whitens the 
flour without the necessity of aging as previously required ; also held in- 
fringed. 

[Ed. Note.— For other cases, see Patents, Dec. Dig. § 328.*] 

Àppeal from the Circuit Court of the United States for the District 
of Nebraska. 

George: P. Barton, Dewitt C. Tanner, and George E. Folk, for ap- 
pelants. 

Livingston Gifford, George W. Rea, and Bruce S. Elliott, for ap- 
pellee. 

Before SANBORN and VAN DEVANTER, Circuit Judges, and 
AMIDON, District Judge. 

AMIDON, District Judge. This îs a suit in equity, brought by the 
Alsop Process Company, to restrain the infringement of letters patent 
No. 693,207, granted to John and Sidney Andrews, February 11, 
1902, on an application filed September 21, 1901, for a process of 
bleaching and conditioning flour. The complainant prevailed below. 
It had long been known that flour immediately after grinding, espe- 
cially if produced from newly grown wheat, was unfit for domestic 
use. Storing the flour for about three months was necessary in order 
to whiten its color and otherwise improve its condition. The pat- 
entées claim to accomplish thèse results immediately by their process. 
In their spécification they state that : 

"The invention consists essentially in subjecting the flour to the action of 
a suitable gaseous oxidizing agent, whereby nascent oxygen, or its équivalent, 
is produced, or cornes in contact with the flour. A very small quantity of the 
oxidizing agent suffices, sol'ittle, indeed, that the actual composition of the 
flour, as shown by analysis, is hardly perceptibly altered. The plan we pre- 
fer is to pass the flour through various conveyors whereby it is brought in 
contact with the gaseous oxidizing agent, and the drawings we herewith ap- 
pend show the apparatus which from long expérience we hâve found to act 
best with air carrying a small quantity of gaseous peroxide of nitrogen (N 2 
4 ). We do not, however, limit ourselves to the use of nitrogen peroxide, 
as we hâve found that chlorine, bromine, and other gaseous compounds capa- 
ble of liberating oxygen will act with more or less eiflciency." 

They then expressly disclaim ozone and sulphuric and sulphurous 
açid, for reasons stated. Claim 1 of the patent, as originally present- 
ed, read as follows: 

"The improvement in the process of aging and bleaching flour, which con- 
sists in thoroughly and uniformly exposing the same to a médium capable of 
giving nascent oxygen to the flour, substantially as described." 

Claim 3. was framed so as to substitute for "nascent oxygen" "a 
dilute, gaseous, or vaporized oxidizing agent." The application was 

*For otlier cases see same tapie & i numbeh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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rejected, and the inventors were required to bring their claims "down 
to the actual invention." In obédience to that requirement the claims 
were framed as they now appear in the patent. Claim 1 reads as 
follows : 

"The improvement in the process of aging and bleaching flour, which con- 
sists in passing the same in a state of fine division through an atmosphère 
contaiuing a small regulated quantity of gaseous nitrogen peroxide." 

Claim 2 is substantially the same, while claims 3 and 4 simply 
embrace well-known methods of producing nitrogen peroxide by a 
combination of nitric acid and ferrous sulphate, or other recognized 
metallic compounds. The patent, therefore, both by its language and 
by what occurred while it was pending before the patent office, is 
confined to nitrogen peroxide as its chemical agent, and any other 
chemical agent, if any such exist, so well known to accomplish the 
same resuit as to make it an équivalent of nitrogen peroxide within 
the rules of patent law. It will be noticed that the spécifications are 
much broader than the claims, and in such a case it is now elementary 
that the claims measure the scope of the patent. 

There are two well-known methods of producing nitrogen peroxide. 
The one is chemical, by combining nitric acid with a metallic com- 
pound, like sulphate of iron. The other is electrical, and is accom- 
plished by subjecting atmospheric air to a flaming electric arc. The 
Andrews patent was first granted in England, where the inventors 
réside, and pointed out, as already stated, the chemical method of 
producing nitrogen peroxide. In 1904, a patent was issued to James 
N. Alsop, in the United States, for a process which accomplished in 
flour the same results as the Andrews process. The agent claimed 
by Alsop was the gases generated by subjecting air to a flaming elec- 
tric arc. In his patent he does not attempt to name such gases, and 
it probably was not known to him at the time that nitrogen peroxide 
was his active agent. Thé Andrews process went into immédiate and 
extensive use in the flour mills of Great Britain. No attempt wis 
made to introduce it in this country. Hère, immediately after the 
taking out of the Alsop patent, that process was extensively applied 
industrially. The Alsops also took out a patent for their process in 
Great Britain, and by 1906 the two processes came in conflict before 
the industrial world. In that year the Alsops instituted a suit in the 
English courts for the revocation of the Andrews patent, claiming, 
among other things, that it was void for want of novelty, invention, 
and utility. This litigation has resulted in décisions by the Court of 
Appeals and the House of Lords sustaining the Andrews patent, and 
adjudging the Alsop process to be an infringement of it. In this suit 
it was fully established that nitrogen peroxide is the active agent of 
both Alsop and Andrews. Patents for both thèse processes were also 
taken out in France, and in litigation between the parties there the 
Andrews patent has been sustained, and the Alsop process enjoined 
as an infringement. 

After their defeat in the English courts, the Alsops, in order to 
protect the licensees of their process in the United States, purchased 
168 F.— 58 
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of Andrews, for a considération of $300,000, the exclusive right to 
use that process in this country, and this suit is brought by them for 
thé protection of the rights thus secured. 

Turning now to the défendants, they are engaged in the manufac- 
ture and sale of a machine which embodies the Andrews process. 
They produce their nitrogen peroxide chemically. It is fully estab- 
lished, and in f act conceded, that the machine fnade and sold by them 
•embodies the Andrews process. Under well-known principles, there- 
fore, the défendants are guilty of contributory infringement. It is 
quite likely that they were led to engage in their business from the 
fact that the only process hère employed was the Alsop process using 
the electric method, and it may be that when the défendants began 
manufacturing their machine they were not aware that a process 
which produced nitrogen peroxide chemically was an infringement 
of any patented process, as the Andrews patent had not then been 
industrially applied in this country. 

The défendants are liable, if the Andrews patent is valid. They 
challenge its validity upon three grounds: (1) For want of utility. 
(2) Because it lacks patentable invention. (3) For want of novelty. 

The foreign suits above referred to were ail brought to final déci- 
sion while the présent suit was pending. In both the French and Eng- 
lish trial courts the Andrews patent was held invalid— in the former 
for want of utility, and in the latter for want of invention. Thèse 
décisions gave to the défendants great encouragement in the défense 
of the présent suit. It may be doubted whether their défense would 
hâve been made if the final resuit in the appellate courts of France 
and England had been known to the défendants at the time this suit 
was instituted, for ail the questions that are hère involved were there 
litigated and decided. See In the Matter of Andrews Patent, 23 
Patents, Designs & Trade-Mark Cas. 441 ; same case on appeal, 24 
Patents, Designs & Trade-Mark Cas. 349; same case in House of 

Lords, — Patents, Designs & Trade-Mark Cas. . See, also, Flour 

Oxidizing Co., Limited, v. Carr & Co., Limited, 25 Patents, Designs 
& Trade-Mark Cas. 428, involving the same patents. Copies of the 
French décisions hâve been furnished to us, but the volumes of the 
French reports containing the décisions, are not given. 

Very little évidence was adduced at the trial in support of the dé- 
fense relating to the utility of the invention. But, since the argument 
of the cause, the décision rendered by the Secretary of Agriculture 
on December 9, 1908, wherein it was held that complainant's process 
of bleaching flour is a violation of Food and Drugs Act June 30, 1906, 
c. 3915, 34 Stat. 768 (U. S. Comp. St. Supp. 1907, p. 928), has been 
brought to the notice of the court by counsel. Conceding, without 
deciding, that such a décision might properly hâve been introduced 
in the trial court as évidence, it cannot be brought to this court for 
that purpose, nor can it be availed of hère as a décision of controlling 
authority. It roay be that complainant's bleaching is simply thè white- 
ness of the whited sepulchre — a mère cover for adultération and 
fraud. It is urged in argument that whiteness has long been regarded 
among purchasers of flour as an index of the wheat from which the 
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flour is made, and of the strength of the flour for bread making and 
other domestic uses, and that artificial bleaching not only adultérâtes 
the flour, so as to make it less wholesome, but also enables the millers 
and merchants to palm off on the consumer flour made from inferior 
grades of wheat and possessing inferior strength for flour of better 
origin and quality, because by the bleaching process they are able to 
give to flour of ail kinds the same outward appearance. The diffkulty 
with this défense in the présent case is that it has not been litigated. 
For a proper détermination of thèse grave issues the court must be 
instructed by évidence upon two important questions: First, as to 
adultération, the court must be informed by scientific experts as to 
what éléments are introduced into the flour by this process, and their 
effect upon it as an article of food; second, as to fraud, the court 
must be informed by proper évidence touching the influence of color 
as an index of the quality and source of flour, and whether or not 
bleached flour is in fact used as a means of defrauding the consumer. 
We hâve no évidence to guide us upon either of thèse subjects. The 
défendants hâve the burden of proof, and their défense must fail. 
Thèse matters must be left for décision in a case where they are 
properly litigated. In the absence of the objectionable features just 
referred to, the process plainly involves patentable utility. It saves 
the expense of storing flour, and prépares it for immédiate use in the 
domestic arts. Whiteness has long been a désirable quality in flour, 
and has been the controlling motive in the milling business. The 
whole system of bolting simply removes the darker portions of the 
wheat. Furthermore, as a matter of taste, whiteness in flour con- 
stitutes utility, within the patent law, as much as whiteness in sugar 
or yellowness in butter. 

On the défense of lack of invention, the only patent cited hère, and 
the only one that exists, is a French and English patent granted to 
Emile Frichot, in the former country May 9, 1898, and in the latter 
country July 18, 1899. This patent plainly shows that the inventor 
was seeking the same industrial resuit as the Andrews patent accom- 
plishes. Ozone, however, was the agent which he employed. He 
says: 

"The treatment consists in subjecting the flour to the action of nascent 
oxygen or ozone in the various forms of ozonated oxygen or ozonated air, 
either in the open air, or preferably in a elosed chamber, or again in a vacuum. 
For this purpose the flour, after undergoing the usual opérations of grinding 
and bolting, is introduced in thin layers, or preferably stirred in a elosed 
chamber, where it is in contact with an atmosphère of nascent oxygen, or 
of ozonated oxygen or ozonated air, which acts immediately on its particles, 
sterilizes them, bleaches their gray, farinaceous parts, and prevents the es- 
sential oils from undergoing any change. After this oxygenating or ozonizing, 
the flour is left undisturbed ; care only being taken to shovel or stir it from 
time to time. It is then dried in the open air, or subjected to heat or cold, 
for the purpose of removing every trace of oxygen or ozone." 

Several mechanisms are pointed out for working the process. In 
ail of them the ozone is produced by subjecting air to a silent electrical 
discharge. In one of thèse the inventor points out that the flour "de- 
scends in présence of the nascent oxygen or ozone." 
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And again: 

"During this descent from the top to the bottom of the chamber, the ma- 
terial is subjected to continuous action aiid exposed to the ascending current 
of nascent oxygen." 

He again states that in order to obtain a more active ozonated fluid, 
and to avoid any loss of ozone, he prefers to bring the air, after it 
has been electrically treated, into immédiate contact with the flour. 
The process is for treating both wheat and flour. We hâve separated 
the portions relating to flour. The claim of the patent spécifies a 
process of treating flour, consisting in exposing it "to the action of 
nascent oxygen or ozone, or by ozonized air or ozonized oxygen 
in the open air, or preferably in a closed chamber, by distributing it 
in thin layers in présence of a stream of ozonated fluid or a current 
of pure, dry, cold air or oxygen, becoming ozonized by contact with 
métal filings or fine wires placed in glass tubes connected with a high 
tension electric current as described." Frichot uses the language of 
alchemy rather than chemistry. Defendant's expert, when questioned 
as to what was meant by the phrase "nascent oxygen or ozone," stated 
that in his judgment Frichot meant simply nascent oxygen liberated 
from ozone. The same is true as to his other phrases, "ozonated air 
or ozonated oxygen." No significance can be attached to thèse terms, 
except nascent oxygen derived from ozqrie, in combination with air. 
A careful study of Frichot's patent convinees us, as it did the foreign 
courts, that ozone is the agent by which he sought to accomplish the 
results of his process. We reach this conclusion upon two grounds : 
First, ozone is specifically claimed throughout the patent; second, the 
mechanism which he indicates for treating air electrically will at 
least chiefly produce ozone. There may be other by-products, but they 
were not desired by Frichot. This is substantially conceded by coun- 
sel for défendant. But they claim to hâve proven by experts as the 
resuit of laboratory experiments that ozone will not in fact bleach 
flour, and that the apparatus specified in Frichot's patent produces a 
small quantity of nitrogen peroxide as a by-product, and that this, 
though unknown to Frichot, was the agent which produced the re- 
sults claimed by him. There are several answers to this contention: 
First. It is not established that ozone will not bleach flour. The évi- 
dence adduced by complainants tends strongly to show that ozone 
alone is capable of producing that resuit. But to produce this effect 
the flour must be subjected to the ozone for a considérable time, 
ranging from a few minutes to several h s. The resuit is that the 
flour is tainted and ruined. Second. Ozo e is confessedly the prin- 
cipal product of treating air electrically in the method pointed out 
by Frichot. Flour, if exposed to a gaseous compound of air, ozone 
and nitrogen peroxide, is bleached by the nitrogen peroxide, but is 
also tainted by the ozone. Such tainting is undoubtedly one of the 
results of the Frichot process. He points it out repeatedly in his 
patent, and provides methods for treating the flour to remove the 
taint. Complainant's process avoids ail tainting of the flour. It is, 
therefore, patentable over the Frichot process, even if it be conceded 
that the agent in that process is nitrogen peroxide. 
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In view of the prior art at the time of the Andrews invention, is 
their patent void for want of novelty? The prior art that has been 
brought to our notice is mainly literary. Défendants hâve ransacked 
patent offices in America and Europe, and brought together a for- 
midable collection of patents. Many of them are paper patents, and 
others relate to remote arts. Piecing together excerpts and éléments 
from this wide search, they hâve built up a formidable spéculative 
argument to show how simple and easy was the step taken by An- 
drews. This is a form of argumentation familiar in patent litigation. 
Though it seldom succeeds, it is often the only recourse of the in- 
fringer. The patent law, however, has its proper place in the realm 
of actual industrial life, and not in the limboes of parchment casuistry. 
The merit of a patent is to be determined, not by its standing in 
dialectics, but by its actual effects in the art to which it belongs. 
Judged by that test, the Andrews invention was revolutionary. With- 
in nve years after its discovery it had been generally applied in the 
milling business, both in this country and abroad. It accomplished a 
new and desired industrial resuit simply, cheaply, and efficiently. In 
the présence of such an expérience, spéculative arguments based on 
the prior art can seldom prevail. It is first urged in support of this 
défense that Frichot, if his patent did not directly anticipate the An- 
drews patent, brought the art of bleaching and aging flour so near 
to success that the step taken by the Andrews involved no invention. 
Is this true? The immédiate agent of both processes is pointed out 
in the patents to be nascent oxygen. This is not an independent élé- 
ment, or a new kind of oxygen. It is simply oxygen at the moment 
when it is passing from one compound into another. Free oxygen 
is exceedingly unstable. In the présence of other substances it im- 
mediately enters into composition. We can conceive of the atom as 
passing from one compound into another. That passage, however, 
is infinitésimal in space and instantaneous in time. It can be accom- 
plished only by bringing the compound from which the oxygen is 
liberated into immédiate association with the compound into which 
it is to enter. The resuit is that, while the nascent oxygen is produc- 
ing the bleaching effects desired, other éléments in the compound from 
which it is liberated produce other effects in the compound into which 
it enters. That was the fatal defect of ozone in the Frichot process. 
While the nascent oxygen did the bleaching, other éléments produced 
other effects which tainted the flour. Dr. Liebman, a consulting chem- 
ist in the English case, well remarks that nascent oxygen "has a 
meaning only when we know from what it is produced." That is 
especially true when the substance to be treated is so complex as flour 
(which embodies some 20 différent éléments), and is likewise so easily 
subject to taint as flour. So the teaching of Frichot that nascent 
oxygen liberated from ozone would bleach flour served as a warning 
rather than a guide to Andrews, for Frichot's expérience also taught 
that his process would taint the flour. 

Nitrogen peroxide is a dark brown gas, deepening in color as the 
température is increased. It has a peculiarly répulsive odor, and 
is poisonous when inhaled. While it sometimes bleaches, it more 
frequently imparts color. This is especially true as to proteids, which 
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are an important constituent of flour. It; will turn corn meal and 
other corn products and rice products yellow. Tobacco is made dark- 
er by it.. ,, Ail the experts, those for the défendant as well as those for 
the plaintiff, agrée that it was impossible, at the time the patent in 
suit was taken out, to foretell the effect of nitrogen peroxide upon 
a complex substance like flour. Reasoning by analogy, most of them 
say that the natural inference would hâve been that it would taint 
the flour and color it yellow. Dr. Keiser, one of the experts for com- 
plainant, names several bleaching agents, among them nitrogen perox- 
ide, which he said he would hâve supposed, reasoning by analogy, 
would bleach flour ; but he also states that it would be impossible to 
tell what other effects they might produce. The whole argument of 
counsel for défendants, in support of their défense that the patent is 
void for want of novelty, is based upon reasoning by analogy. The 
foundation of this reasoning is that at the time of the Andrews in- 
vention it was well known that numerous substances could be bleach- 
ed by several well-known chemical compounds; some being bleached 
by one, and some by ahother. That was the gênerai art, and it is con- 
tended that the Andrews invention was simply the sélection of the 
best of several well-known agents for the accomplishment of the de- 
sired resuit. This reasoning is fallacious. It was not known that 
any of the recognized bleaching agents could be successfully used in 
bleaching flour. The accomplishment of that resuit involved three 
features: First, an agent that would bleach flour; second, an agent 
that would accomplish this resuit without injuring the flour; third, 
an agent that could be applied to the flour in the usual milling pro- 
cesses. No bleaching agent was known that would accomplish thèse 
results. Frichot's was the only attempt that had thus far been made, 
and he had succeeded only as to the first feature. Science and ex- 
périence alike warned against the use of nitrogen peroxide. Ozone 
is the most innoxious of ail the bleaching compounds, and it had been 
found to taint the flour. Nitrogen peroxide, while it sometimes 
bleached, more often imparted color, and was at the same time one 
of the most offensive and deadly of gases. It is not true, therefore, 
as counsel for défendant contends, that the discovery of the nitrogen 
peroxide process was simply a sélection of one of several well-known 
agents. Ail that was well known was that there were several agents 
that would bleach. It was not known that any of the agents could 
be used commercially to bleach flour. The mère knowledge that there 
are known chemical agents that accomplish such a gênerai function 
as bleaching does not advance us a step with such a complex sub- 
stance as flour and one so susceptible of taint. If it had been known 
that flour could be bleached commercially by one or more of the ordi- , 
nary chemical bleaching agents, then the sélection of nitrogen peroxide 
might or might not be the mère sélection of a known agent, such as> 
would lack patentable novelty. That would dépend upon the advan- 
tages that nitrogen peroxide disclosed in the art over other known 
agents. If those advantages were distinct and conspicuous, a process 
embodying them might be entitled to the benefit of the patent laws, 
although it had been discovered that other agents would accomplish 
the same resuit in a less successful manner. But the complainant in 
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the présent case occupies a much more favorable position. Hère it 
had not been discovered that flour could be commercially bleached by 
any chemical agent. The complainant was the first to discover a 
successful process for accomplishing that resuit. His act was not 
sélection of known agents in the art of bleaching flour, but was the 
discovery of the only agent that has yet been found to accomplish that 
resuit successfully in the miiling industry. 

It should also be borne in mind in considering this subject that rea- 
soning by analogy in a complex field like chemistry is very much more 
restrict'ed than in a simple field like mechanics. This distinction has 
been frequently recognized by the courts. 

"Of course, a discovery to be patentable must hâve the attributes of inven- 
tion ; but the mental opération is somewhat différent in one who invents a 
machine and one who discovers a process. * * * The mère sélection of a 
material, and this, too, by a process of exclusion, has been deemed sutficient 
to.sustain patentability, and the patent law abonnds in instances in which 
patents hâve been upheld where the inventer stumbled upon the discovery in 
total oblivion of the reason why effect followed cause." Badisclie v. Kalle 
(0. C.) 94 Fed. 163. 

We shall not lengthen this opinion by quoting extracts f rom décisions 
to illustrate this principle. It was explained and enforced in the fol- 
lowing cases: Celluloïd Mfg. Co. v. Zylonyte Co. (C. C.) 35 Fed. 301; 
Union Tubing Co. v. Patterson Co. (C. C.) 23 Fed. 79, 82 ; King v. 
Anderson (C. C.) 90 Fed. 500, 50-1 ; Electric Smelting Co. v. Carborun- 
dum Co., 102 Fed. 618, 631, 43 C. C. A. 537 ; Hemolin Co. v. Harway 
Co., 138 Fed. 54, 56, 70 C. C. A. 480; U. S. Mitis Co. v. Midvale Co. 
CC. C.) 135 Fed. 103, 107 ; Tannage Co. v. Donallan (C. C.) 93 Fed. 
SU, 816; Thomas Co. v. Electric Co. (C. C.) 111 Fed. 923, 930. 

The same principle is admirably illustrated by Lord Justice Vaughan 
Williams, in his opinion involving the Andrews patent. In discussing 
the limitation of the doctrine of équivalents in patents based upon a 
chemical process, he says : 

"It was urged on behalf of the petitioners that Frichot's patent was an 
anticipation of Andrews' invention, because ail oxidizing agents which liber- 
ate nascent oxygen are chemical équivalents, and if you once hâve a man say, 
'I propose to bleach flour by nascent oxygen which is liberated frorn ozone,' 
that is an anticipation of the subséquent patent, which says, 'I propose to 
bleach flour by an oxidizing agent of another character which only opérâtes, 
and can only operate, by the libération of nascent oxygen or its équivalent.' 
The answer to this is put in this way: That you cannot apply the doctrine of 
mechanical équivalents to a chemical patent, because you cannot predicate 
that ail oxidizing agents will act In the same way, and cannot, therefore, 
predicate that in conditioning flour an oxide of nitrogen, or an oxidizing agent 
of the chlorine or bromine type, will act in the same way as ozone or any 
other oxidizing agent mentioned in Frichot's patent." 24 Patent, Design & 
Trade-Mark Cases, 365. 

The learned judge qualifies the language which we hâve italicized 
later in the opinion when speaking of the doctrine of équivalents in 
chemical cases, and states the correct rule wifh remarkable précision as 
follows: 

"The doctrine does apply in cases where, having regard to the subject-mat- 
ter, it can be truly asserted that one of two or more chemical substances is 
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well Tcnown as producing the same effect on the, swme subject-matter." 24 
Patent, Design & Trade-Mark Cases, 366. 

When it is sought to ascertain the state of the art by means of prior 
patents, nothing can be used except what is disclosed on the face of 
those patents. Such patents cannot be reconstructed in the light of the 
invention in suit, and then used as a part of the prior art. That, how- 
ever, is precisely what the défendants attempt to do in this case in re- 
spect to the Frichot patent. That patent disclosed ozone as the source 
of the nascent oxygen used for bleaching flour. Défendants say that, 
while such is the real character of the verbal disclosure on the face of 
the patent, the process actually produced nitrogen peroxide, which was 
in fact its bleaching agent. There are two objections to that kind of 
reasoning in this case: First. Frichot himself désignâtes ozone as the 
primary basis of his process. The mechanism which he points out for 
producing his gas will produce ozone. There is nothing on the face 
of his patent to teach the world that nitrogen peroxide was an efficient 
agency for the bleaching and aging of flour. Second. Frichot's patent is 
a paper patent. He never applied in the indu striai world the art which 
his patent disclosed. It may be that, if he had transferred his paper 
patent t'o the milling industry, it would then hâve disclosed nitrogen 
peroxide as its active agent. This, however, he did not do, and the 
expert ëhemists employed by the défendants in this case to work the 
Frichot apparatus in their laboratory cannot', by their discovery from 
that expérience, make what they learn a part of the prior art. West- 
ern Electric Co. v. Home Tel. Co. (C. C.) 85 Fed. 649, 656 ; Badische 
Anilin Co. v. Kalle & Co., 104 Fed. 802, 808, 44 C. C. A. 201; same 
case (C. C.) 94 Fed. 163, 168. Prior patents are a part of the prior art 
only by what' they disclose upon their face. If they are carried into 
effect in the industrial world, what is learned from that expérience al- 
so becomes a part of the prior art. An expert, however, cannot take 
a process patent, which has never been applied industrially, and work 
the process in his laboratory, and discover there from something which 
is not disclosed on the face of the patent, and then transfer that expé- 
rience back to the time of the patent, and make it a part of the prior 
art for the purpose of defeating a meritorious invention. That would 
be ex post facto law of the most pernicious character. Such a prac- 
tice would be especially misleading in a case like the présent. The élé- 
ments herë involved are so numerous that a slight modification in the 
process would be likely to produce conspicuous changes in the product. 
The évidence leaves no doubt that an electrical current may be so ap- 
plied to air as to produce either ozone or nitrogen peroxide. The silent 
current produces ozone. A current of sufficient strength to produce the 
flaming arc results in nitrogen peroxide. As you pass from the lower 
current to the higher, nitrogen peroxide appears as a product, and the 
quantity of ozone decreases ; and this change progresses until, when the 
flaming arc is reached, a heat is developed which completely consumes 
the ozone, and leaves nothing but nitrogen peroxide. It is easy to see 
how such a process might be worked in the laboratory so as to modify 
the resuit which Frichot himself attained. Again, the working of such 
a process, which might be found sufficient to bleach a small quantity of 
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flour in a laboratory test, might be wholly ineffective if the process 
were applied in the milling business. What kind of electric current will 
best produce nitrogen peroxide for the practical bleaching of flour is 
now well known. We are not dépendent upon the laboratory work of 
experts for évidence on that subject. Wherever the electric current has 
been used for that purpose in the industrial world, it has been such a 
current as will produce a flaming arc, creating such a heat as will en- 
tirely destroy ozone. That is the only use of the electric current that 
has been found industrially adéquate. The trifling experiment's of the 
laboratory shown by defendant's experts in this case, are not entitled 
to weight as against the teaching of this practical expérience. 

The prior art which has been exhibit'ed to us was presented to the 
English and French courts, and was held unavailable. We shall dis- 
cuss only those matters that are claimed to be new in the présent suit. 
It is first contended by défendants that it was not' disclosed in the for- 
eign litigation that ozone would not bleach flour, and that nitrogen per- 
oxide, as a by-product of the Frichot process, was ifs real bleaching 
agent. It is said that the Alsops, who were assailing the Andrews pat- 
ent in that litigation, did not dare to bring this fact' to light, because 
their own process was electrical, the same as Frichot's, and such a dis- 
closure would hâve been even more fatal to their patent than that of 
Andrews. An examination of the report of the foreign litigation does 
not disclose whether thèse alleged facts were developed there. It does 
appear that such distinguished chemists as Sir William Crookes, on 
the one side, and Sir James Dewar, on the other, testified before the 
English courts ; and it hardly seems probable that the facts hère urged, 
if they were facts, would not hâve been developed upon that hearing. 
Be thaf as it may, a careful reading of the évidence in this case fails to 
convince us either that ozone will not bleach flour, or that the process of 
the Frichot patent, when applied according to Frichot's directions, will 
develop nitrogen peroxide as a by-product. W e reach the conclusion, 
therefore, that Frichot's patent, as a pa:t of the prior art, must stand 
in this case simply for what Frichot himself declared, and not be en- 
larged by what defendant's experts claim to hâve discovered by a lab- 
oratory working of that process. 

Défendants also urge upon our notice as a part of the prior art two 
American patents issued to Davis in February, 1901, Nos. 724,753 and 
724,754. They relate to a process for the préservation of perishable 
food products, and accomplish their results by subjecting the food prod- 
ucts for a considérable period to the gas engendered by treating air 
"electrostatically." The patents point out three conspicuous features : 
The electric current is low; the électrodes are carefully insulat'ed; and 
direction is given that the température of the air be kept low. Ail of 
thèse features indicate that the resuit of the electrical treatment of the 
air hère taught would be to produce chiefly ozone. The patentée states 
that ozone is the chief product, but that the ozone is changed in its 
charact'er before the process is complète, and that the preserving agent 
is really "the lower oxygen-nitrogen compounds." Thèse patents are 
not cited so much for the process they disclose as for the chemical dis- 
sertation which they contain. It is very doubtful, however, whether 
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the patent'eè's'chemical théory is sourfd, in'view of the appârâtus which: 
he describes. In any event the patent belongs in a remote art, relating 
to the préservation o.f'food from decay. It has nothing to do either 
with bleaching or with aging. 

The only other matter of any importance that is brought to our no- 
tice, which was not before the English; courts, is an article in Spons' 
Encyclopedia of Industrial Arts, published in London in 1881. In the 
publication the article is entitled "Oils and Fatty Substances — Refining, 
Clarifying, and Bleaching." The important parts of the article are 
as f ollows : 

"Many plans of decolorizing oils are In vogue. A process niucli recoin- 
mended is to pass nitrous acid gas through the oil." ... . 

Numerous other processes are pointed out in the article, which then 
proceeds as f ollows : 

"Most proeesses for the bleaching of oils dépend upon the oxidation of the' 
coloring matter by some suitable reagent, chiefly involving nascent oxygen in 
some form. * * * Experiment alone can détermine the particular process 
best suited to any given oil, hâving regard to the purpose for which it is to 
be used." 

It is probable that the term "nitrous acid gas," used in this article, 
refers to nitrogen peroxide, as that' is the name which the gas bore in 
the old nomenclature. The article contains no direction as to the process 
by which the oil is to be treated or the condition in which the gas is to 
be applied; The character of the oils is not indicated, whether they are 
oils used for foods, drugs, or paints. If for paints and similar pur- 
poses, the imparting to them of an odor or flavor could not be material. 
Nofhing is shown as to the period of time for which the oil is to be sub- 
jected to the gas. The chemical knowledge that nitrogen peroxide 
would bleach oil would ,not teach that it would bleach flour, and least 
of ail would it teach that it would not taint flour. The bleaching of oil 
belongs to a. remote art, and an encyclopedia disclosure that nitrogen 
peroxide would accomplish that resuit does not deprive the Andrews 
process for bleaching flour of patentable invention. 

In connection with this article, as well as the other prior art, the case 
of Spill v. Celluloïd Mfg. Co. (C. C.) 21 Fed. 631, is urged as much in 
point,, and a gênerai statement is qtioted from the décision to the effect' 
that: 

"The application of an old process or machine to a similar or analogous sub- 
ject, with no change in the manner of application, and no resuit substantially 
distinct in its nature, will not sustain a patent, even if the new form of resuit 
has not beforè been contemplated." 

We are unable to find any analogy between that case and the présent. 
There prior patents had taught that vegetable fiber could be bleached 
by certain chemical agents. The patent in suit applied those agents to 
vegetable fiber after it had been crushed. As the court says : 

"The only différence was that the product was bleached vegetable fiber in 
the shape of converted gun cotton, instead of bleached vegetable fiber not 
so converted." 

Under such circumstances it is quite plain that the former patent 
anticipated the later. 
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We hâve carefully examined the voluminous record in this case, and 
the almost equally voluminous briefs. It would prolong this opinion 
to unreasonable lengths to discuss each of the separat'e subordinate 
matters argued by counsel. They hâve ail been considered, and in our 
judgment présent no justification for a decree in favor of the défend- 
ant. The decree in favor of the complainant must therefore be af- 
firmed. 



SUPERIOR DRILL CO. et al. v. LA CROSSE PLOW CO. 

(Circuit Court of Appeals, Seventh Circuit, January 19, 1909.) 

No. 1,494. 

Patents (§ 328*) — Infringement— Geain Dbills. 

The Packham patent, No. 557,868, for an improvement in grain drills, 
construed, and held not infringed. 
{Ed. Note. — For other cases, see Patents, Dec. Dig. § 328.*] 

Appeal from the Circuit Court of the United States for the Western 
District of Wisconsin. 

For opinion below, see 160 Fed. 504. . 

The decree appealed from dismisses the bîll for want of equity. The bill 
is to restrain infringement of Letters Patent No. 557,868, issued April 7th, 
1896, to Frank R. Packham, for an improvement in Furrow Openers for 
Seeding Machines. Figures 1 and 5 of the drawings are as follows: 




The difficulty in furrow opening that the patent was intended to overcome, 
and the naeans used to overcome it, are set forth in the patent as follows: 

"I hâve discovered in practice that the seeds which are distributed through 
said conduit are frequently diverted from the furrow after they leave the 
lower end of the conduit by means of the stubble which would be bent down 
by the passage of the disk or the supporting-frame therefor, and when released 
would fly back and strike the dropping grain, and thus distribute it over a 
larger territory than was intended. To overcome this and to further provido 
a shield to prevent the land side.of the furrow from caving in until the grain 

•For other cases see saine topie & § numeee in Dec. & Am. Digs. 1307 to date, & Rep'r Indexes 
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has been deposited therein, I bave provided the fraine' b with an extension 
b", which extehds downwardly in front of and below the end of tbe conduit 
b', following substantially the Une of tbe furrow-opening disk. Tbis sbieid or 
extension bs lies wholiy within a Une drawn parallel witb the drag-bar and 
passing tangent to the front or furrow-opening edge of the disk, so that under 
ordinary çircumstances it stands wbolly within the furrow, as indicated by 
the line x x in Fig. 5." 

The claims sued upon are as follows: 

"1. A furrow opener consisting essentially of a frame or support having 
a conduit therein, a disk journaied on a suitable trunnion on said frame or 
support wbicb is located in front of the conduit, said frame or support being 
provided with an extended portion wbich projects below the lower end of 
the conduit and in front of the same, said extension being formed at the 
front to conform to the shape of theside of the disk: adjacent to which it 
is adapted to lie, substantially as specifled. 

"2. The combination with the frame having a conduit therein, and a furrow 
opening disk journaied at an angle on the frame, of a. guide or shield extend- 
ing below the end of the conduit and iri front of the same, said shield being 
located within the angle of the furrow opening disk so as to stand wholiy 
within the furrow, substantially as specifled. 

"3. The combination with the supporting frame having a conduit therein, 
and a disk journaied on said frame at an angle to the line of draft, as de- 
scribed,;of a downwardly projecting shield in front of and below the conduit, 
said shield being curved at tbe front so as to lie adjacent to the disk, and be- 
ing placed wholiy within the path of said disk, so as to extend within the- 
furrow formed thereby, substantially as specifled." 

Otner patents cited are as follows: 

No. 659.881, Oct. 16, 1900, W. A. Van Brlmt. 

No. 6,996, Jan. 8, 1850, W. Bullock. 

No. 12,895, May 22, 1855, L. W. Colver. 

No. 18,698, Nov. 24, 1857, J. Lee. 

No. 21,349, Aug. 31, 1858, McCormick & Baker. 

No. 37,753, Feb. 24, 1863, G. D. Haworth. 

No. 44,725, Oct. 18; 1864, G. D. Haworth. 

No. 44,810, Oct. 25, 1864, R. McCorkell. 

No. 59,638, Nov. 13, 1866, C. Patton. 

No. 100,032, Feb. 22, 1870, G. D. Haworth. 

No. 161,445, March 30, 1875, I. B. Sandusky. 

No. 191,054, May 22, 1877, J. L. Hill. 

No. 197,551, Nov. 27, 1877, G. D. Haworth. 

No. 222,042, Nov. 25, 1879, G. D. Haworth. 

No. 235,029, Nov. 30, 1880, J. D. Shrigley. 

No. 272,228, Feb. 13, 18S3, Frakes & Reiners. 

No. 277,982, May 22, 1883, A. Bradford. ■■■; 

No. 312,791, Feb. 24, 1885, W. D. Arnett. 

No. 321.273, June 30, 1885, H. C. Beebe. 

No. 325,512, Sept. 1, 1885, tV. P. Elam. . 

No. 331,753, Dec. 8, 1885, W. D. Arnett. . 

No. 337,543, March 9, 1886, M. Wonser. 

No. 340,190, April 20, 1886, H. C. Beebe. 

No. 345,403, July 13, 1886, W. D. Arnett. 

No. 347,863, Aug. 24, 1886, H. O. Beebe. 

No. 347,982, Aug. 24, 1S86, W. D. Arnett, 

No. 354,163, Dec. 14, 1886, D. E. McSherry. 

No. 358,246, Feb. 22, 1887, W. D. Arnett. 

No. 358,248, Feb. 22, 1887, W. D. Arnett. 

No. 359,832, March 22, 1887, W. D. Arnett. 

No. 386,484, July 24, 1888, A. C. McClelland. 

No. 443,643, Dec: 30, 1890, Fuller & Lee. 

No. 446,230, Feb. 10, 1891, W. F. Hoyt. 

No. 448,349, March 17, 1891, J. M. King. 

No. 448,943, March 24, 1891, O. H. & H. L. Dooley. 

No. 460,366, Sept. 29, 1891, B, B. Snell. 
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No. 465,220, Dec. 14, 1892, Steinke & Propst. 
No. 476,056, May 31, 1892, A. Matson. 
No. 486,035, Nov. 8, 1892, Fuller & Lee. 
No. 488,846, Dec. 27, 1892, Snell & Smith. 
No. 489.353, Jan. 3, 1893, W. Webster. 
No. 495,120, April 11, 1893, G. W. Pac-ker. 
No. 496,782, May 2, 1893, M. S. Henry. 
No. 497,864, May 23, 1893, Christman & Munu. 
No. 500,725, July 4, 1893, J. A. M. Tyler. 
No. 502,832, Aug. 8, 1893, W. G. Sayr. 
No. 527,621, Oct 16, 1894, F. R. Packham. 
No. 530,962, Dec. 18, 1894, F. R. Packham. 
No. 534,305, Feb. 19, 3895, G. W. Tucker. 
No. 535,544, March 12. 1895, W. A. Lee. 
No. 540,758, Jime 11, 1895. C. H. Pelton. 
No. 573,416, Dec. 15, 1896, J- M. King. 
No. 578,941, March 16. 1897, F. R. Packham. 
No. 586,107, July 13, 1897, F. R. Packham. 
No. 591.354, Oct. 5, 1897, S. H. Jones. 
No. 601,477, March 29. 1898, F. R. Packham. 
No. 659,880, Oct. 16, 1900, W. A. Van Brunt. 
No. 659,881, Oct. 16, 1900, W. A. Van Brunt. 
No. 711,626, Oct. 21, 1902, Heath & Baseman. 
No. 717,155, Dec. 30, 1902, E. Baseman. 
No. 718,513, Jan. 13, 1903, F. R. Packham. 
No. 830,644, Sept. 11, 1906, F. E. Davis. 
No. 830,645, Sept. 11, 1906. F. E. Davis. 
Canadian Patent, Sept. 9, 1890. Thomas J. MeBride. 
Canadian Patent No. 45,090. Aug. 10, 1893, W. A. Sims. 
The appellee's device (tlie aileged infringing de vice) is shown in the follovr- 
ing drawing: 




Further facts are stated in the opinion. 

Paul A. Staley and Border Bowman, for appellants. 
Fred Gerlach and George Fisher, for appellee. 

Before GROSSCUP, BAKER, and SE AMAN, Circuit Judges. 

GROSSCUP, Circuit Judge (after stating the facts as above). Pat- 
ent No. 557,868 was intended to be an improvement, specifically, on 
patent No. 527,621 issued October 16th, 1894, to the same patentée — 
a furrow opener operating with a single disk running at an angle to the 
line of the draft, the purpose of which arrangement was to dig open 
the furrow, throwing out the dirt by the révolution of the disk, instead 
of wedging the furrow apart by impaction, as was done by furrow 
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openers in common use employing the shoe, double disk, and mould- 
board devices. 

The earlier patent (No. 527,621) was in every. respect the later pat- 
ent, illustrated in figure 1 above, except that it oraitted shield B. 3, 
leaving the grain to be dropped through the open air from the conduit, 
ending at the axis of the disk, into the furrow. 

The conduit of the earlier patent, or one side thereof, was formed 
at an agle in the nature of a chute, having an angularity approximat- 
ing the angularity of the side of the disk; the function being to so 
direct the grain into the furrow opened by the disk, and in the rear of 
the center thereof, that the seeds to be dropped would be scattered 
along the furrow, instead of being dropped in piles — the function, in- 
deed, that differentiated the earlier Packham patent from the prior art ; 
for furrow opening by means of disks, set at an angle to the line of 
the draft, was in the prior art. 

But it was found in practice that without a deflecting shield, such 
as the later patent (the one sued upon), added to the earlier patent, 
the seeds would for one reason and another, scatter too widely, and 
the whole purpose of the patent sued upon was that it should co-op- 
erate with the disk of the earlier patent in deflecting the seed so as 
to prevent the scattering of the sëed. This purpose is well stated by 
Judge Wanty in Dowagiac Mfg. Co. v. Superior Drill Go., 115 Fed. 
886, 53 C. C. A. 36, as follows : 

"The co-operation aceomplished by thls protecting devlce (the shield) whieh 
is located below and in front of the conduit and wholly within the furrow and 
is sliaped in front so as to conform to the side of the disk, had never before 
been accomplished. By this construction the disk opens, and the shield 
prevents the obstructing of the furrow ùntïl the grain is deposited, and it tends 
to deflect the grain against the revolving disk and scatter it in the furrow. 
The spout ends where the shield or guard begins ; but with the revolving disk 
and shield the grain flnds its way to the bottom of the furrow scattered in 
the center more thoroughly than it could be if it was conducted there by the 
spout, instead of falling against the disk and shield. Although the spout, 
disk and shield in différent form are found in the prior art, there was no 
such combination as is effeeted by this patent." 

This indeed states the gist of the patent, and also marks the limit 
of the patent — just the departure from the previous art that enabled 
the Court of Appeals for the Sixth Circuit to sustain the validity 
of the patent. Dowagiac Mfg. Co. v. Superior Drill Co., supra. 

The appellee's device (the alleged infringing device), shown in the 
drawing in the statement of facts, closely follows, in some respects, the 
Packham earlier patent ; but as that patent is not sued upon, no ques- 
tion of infringement of that patent is raised. It omits, however, the 
arrangement whereby the grain is delivered against the side of the 
disk, as in the earlier Packham patent, as also the co-operating advan- 
tage of the shield added by the later Packham patent, by delivering 
the grain to the furrow through a conduit. And in so departing from 
the Packham devices, it départs from those features of those devices 
upon which their validity is sustained. There is nothing, therefore, that 
the Circuit Court could hâve done, in view of thèse limitations, other 
than to hâve dismissèd the bill, as it did. 

The decree of the Circuit Court is affirmed. 
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VAN BRUNT v. LA CROSSE PLOW CO. 
(Circuit Court of Appeals, Seventh Circuit. January 19, 1900.) 

No. 1,495. 

Patents (§ 328*) — Validity and Infbingement— Gbain Driixs. 

The Van Brunt patent, No. 659.881, for an improveruent in grain drills, 
in so far as it covers a blade attachée! ta 1 the toe of the boot to act as 
a scraper of the disk, was not anticipated and discloses invention ; also 
hcld infringed. 

[Ed. Note.— For other cases, see Patents, Dec. Dig. I 328.*] 

Appeal from the Circuit Court of the United States for the Western 
District of Wisconsin. 

For opinion below, see 160 Fed. 504. 

The decree appealed from was 
one dismissing the bill for want of 
equity. The bill is to restrain in- 
fringement of Letters Patent No. 
659,880, issued October 16, 1900, to 
Willard A. Van Brunt, for improve- 
ment in grain drills. Figure 8 of 
the drawings — the only one that 
aeed be reproduced — is as follows: 

Appellee's device (the alleged in- 
fringing device) so far as it relates 
to figure 8 above, is shown in the 
following drawing: 

The claims sued upon are as fol- 
lows: 

"1. The combination with a boot, 
of an arm projecting forwardly and 
downwardly from the upper portion 
of said boot and offset laterally 
therefrom, and a disk mounted at 
the end of said arm, so as to be dis- 
posed between the arm and the boot. 

"2. The combination with a boot, 
of an arm projecting forwardly and 
downwardly from the upper portion 
of said boot and offset laterally 
therefrom, and a disk mounted at 
the end of said arm, so as to be dis- 
posed between the arm and the boot 
and a scraper attached to said arm 
and engaging the concave face of 
the disk. 

"3. The combination with a concavo-convex disk and a boot disposed ad- 
jacent to the convex face of the disk, of an arm projecting forwardly and 
downwardly from the upper portion of the boot and offset therefrom, so as 
to be disposed adjacent to the concave face of the disk, a beariug for the disk 
at the end of said arm, and a scraper for the convex face of the disk secured 
to the toe of the boot. 

"4. The combination with a boot, an arm projecting therefrom, a concavo- 
convex disk and a bearlng for said disk at the end of the arm, of a scraper 
carried by said arm and engaging the concave face of the disk, and a scraper 
secured to the boot and engaging the convex face of the disk. 

"5. The combination with a boot, and a disk disposed to one side and hav- 
ing its bearing forwardly of the boot, of a scraper secured to the toe of the 




•For other cases see same topie & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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boot and projecting forwardly and upwardly therefrom and in engagement 
with the convex face of the disk." 

Other patents cited are as follows: 

No. 557,868, April 7, 1896, F. R. Packham. 

No. 12,895, May 22, 1855, L. W. Colver. 

No. 37,753, Feb. 24, 1803, G. D. Haworth. 

No. 44,810, Oct. 25, 1864, R. McCorkell. 

No. 61,903, Feb. 5, 1867, Wheeler & Tuttle. 

No. 137,026, March 18, 1873, S. G. Randall. 

No. 161,445, March 30, 1875, I. B. Sandusky. 

No. 197,551, Nov. 27, 1877, G. D. Haworth. 

No. 212,669, Feb. 25, 1879, E. Emmert. 

No. 222,042, Nov. 25, 1879, G. D. Haworth. 

No. 235,029, Nov. 30, 1880, J. D. Shrigley. 

No. 237,001, Jan. 25, 1881, Elam & Boggs. 

No. 237,278, Feb. 1, 1881, O. J. Hoflund. 

No. 272,228, Feb. 13, 1883, Frakes & Reiners. 

No. 354,163, Dec. 14, 1886. D. E. McSherry. 

No. 358,248, Feb. 22, 1887, W. D. Arnett. 

No. 386,484, July 24, 1888, A. C. McClelland. 

No. 406.147, July 2, 1889, Rogers & Kennedy. 

No. 443,643, Dec. 30, 1890, Fuller & Lee. 

No. 448,943, March 24, 1891, C. H. & H. L. Dooley. 

No. 465,220, Dec. 15, 1891, Steinke & Propst. 

No. 486,035, Nov. 8, 1892, Fuller & Lee. 

No. 489,353, Jan. 3, 1893, W. Webster. 

No. 495,120, April 11, 1893, G. W. Packer. 

No. 500,725, July 4, 1893, J. A. M. Tyler. 

No. 535,544, March 12, 1895, W. A. Lee. 

No. 540,758, June 11, 1895, G. W. Pelton. 

No. 573.416, Dec. 15, 1896, J. M. King. 

No. 591,354, Oct. 5, 1897, S. H. Jones. 

No. 601,477, March 29, 1898, F. R. Packham. 

No. 602,827, April 26, 1898, E. Christman et aL 

No. 603,863, May 10. 1898, W. Stephenson. 

No. 605,348, June 7, 1898, W. W. Schultz. 

No. 607,914, July 26, 1808, E. Christman. 

No. 612,602, Oct. 18, 1898, H. B. Cease. 

No. 659,880, Oct. 16„ 1900, W. A. Van Brunt. 

No. 659,881, Oct. 16, 1900. W. A. Van Brunt. 

No. 769,202, Sept. 6, 1904, W. A. Van Brunt. 

No. 830,644, Sept. 11, 1900, F. E. Davis. 

No. 830,645, Sept. 11, 1906, F. E. Davis. 

Canadian Patent, Sept. 9, 1890, T. J. McBride. 

The further facts are stated in the opinion. 

Paul A. Staley and Border Bowman, for appellant. 
Fred Gerlach and George P. Fisher, Jr., for appellee. 

Before GROSSCUP, BAKER, and SEAMAN, Circuit Judges. 

GROSSCUP, Circuit Judge (after stating the facts as above). Both 
the patent sued upon, and the alleged infringing device, are drills of 
the type having a single disk running at an angle to the line of draft, 
the purpose of which is to dig open the furrow, and by the révolu- 
tion of the disk to throw out the dirt — the shield and the disk holding 
the furrow open. until the seed is deposited — instead of wedging it 
apart by impaction through the means of a shoe, double disk, or mould 
board. We hâve just decided (Superior Drill Co. v. La Crosse Plow 
Co. 168 Fed. 923) that drills of this gênerai type were old in the art, 
the particular co-operating function of the disk, and the shield in 



VAN BBUNT V. LA CROSSB PLOW CO. 929 

delivering the seed to the furrow, being the inventive idea in the Pack- 
ham patent. 

Apart from the employment of a blade acting distinctively as a 
scraper of the disk, and attached to the toe of the boot, we agrée 
with the Circuit Court that the Van Brunt patent constitutes a "so 
highly specialized combination" that the La Crosse device cannot be 
-held to be an inf ringement. The reasons for this view are satisfactor- 
ily set forth in the opinion of the Circuit Court. 160 Fed. 504. 

But we cannot agrée with the Circuit Court that the idea of attach- 
ing a blade acting as a scraper to the toe of the boot, was anticipated 
in any prior patent. The patents cited in the opinion as proof of this 
statement, are the Colver patent, No. 12,895, and the Christman pat- 
ent, No. 602,827; and at the argument it was urged upon us that 
though the Webster patent (No. 489,353) on its face did not dis- 
tinctively show such a scraper, such a scraper was actually employed 
by Webster in subséquent exhibitions of his device. 

A careful examination of the proof fails to convince us with that 
clearness and certainty that the law requires in cases where prior 
use alone is alleged, that Webster ever employed his "cutter" as a 
scraper, and our understanding of his patent, as well as that of Colver 
and Christman, and other patents cited on that point is, that the part 
in the Webster patent called the "cutter" and in the Colver patent the 
"peculiarly shaped sword or divider" are in fact "cutters" or "dividers" 
as distinguished from "scrapers," that is to say, their function is to 
eut or divide the earth in co-operation with the disk, and in no sub- 
stantial way operate as a scraper of the disk — a purpose and function 
that in no way anticipâtes the Van Brunt scraper simply because, by 
adjustment, it may be made to act as a scraper. And the so-called 
"scraper" in the Christman patent is so widely différent from the Van 
Brunt scraper, both in the point of its adjustment, and the manner in 
which it opérâtes, that it cannot be held to be an anticipation. 

Now it is just this blade in the Van Brunt patent, acting as a "scrap- 
er," and made capable of such action by the manner of its attachment 
to the toe of the boot, that gives to the Van Brunt device a method of 
overcoming difficulties encountered in the sticky soil of the northwest 
that has made the Van Brunt device a new and valuable contribu- 
tion to grain seeders — the value of the contribution being shown by the 
way in which appellee has exactly copied it in its device. 

To the extent, therefore, that appellee is using the Van Brunt scrap- 
er, its device is an infringement of the combination claimed in the 
Van Brunt patent, and so the decree below is reversed with instruc- 
tions to enter a decree in accordance with this opinion. 
108 F.— 59 



&30 « : \16£j FEDERAL ^REPORTER. /, 

A. R DICK CO. v. MILWAUKEE OFFICE SPECIAI/TY CO. et al. 

(Circuit Court, E. D. Wisconsin. October 5, 1908.) 

Patents (§ 259*)— Conteibutory Infbingement— Inducing Violation of Li- 
cense resthictions. 

It is within the right of the manufacturer of patented printing machines 
called the "mimeograph" to sell the samë under license contraets providing 
that they shallbe used only with ink inade by the seller, and third per- 
sons vvho with knowledge of such restriction sell a différent ink to owners 
of the machines intending that it shall be used with such machines, and 
which is so used, are chargeable with contfibutory infringement which en- 
titles the owner of the patent to an injunction. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. § 401 ; Dec. Dig. & 
259.* •■■.,.; ,,''.■■;'," 

Contributory infringement of patents, see notes to Edison Electric Light 
Co. v. Peninsular Light, Power & Heat Co., 43 C. a. A. 485; ^3olian Co. 
v. Harry H. Juelg Co., 86 C. C. A. 206.] 

In Equity. On motion for preliminary injunction. 

S. O. Edmonds and J...V. Quarles, Jr., for complaihant. 
' Paul & Paul, for défendants. 

SEAMANj Circuit Judge. The fact of sale to licenseès of the com- 
plainant of ink made by the Chamberlain Ink Company for use with 
the complaïnant's stencil printing machines, known aS "Rotary Mime- 
ograph," with knowledge of the inhibition of such use contained in 
the. license under the patents averred in the bill, intending the Cham- 
berlain ink to be so used, and fact of use thereof by the licenseès 
accordingly, are well established by the affidavits on behalf of the 
cbmplainant; and no substantial dispute appears in the answering 
affidavits, as I believe. So the only issue is, whether the défendants 
Andréas Bothe and Robert E. Watson, doing business under the 
name of the Milwaukee Specialty Company, thus appear guilty of in- 
fringement, under the rule of constructive infringement which must 
govern the détermination, ~; 

Thé authorities upon the question are fairly stated and reviewed 
in the brief submitted on behalf of the défendants, and neither cita- 
tions nor reyiew is needful for the purposes of thi^ décision. The 
cases referred tô in this circuit hâve settled the controlling doctrine 
of unlimited right in thè patentée to thus^ restrict the use of his de- 
vice, and thereunder no escape appears from its application to the 
state of facts presented on this motion as constructive infringement. 
Whatever my impressions may hâve been in référence to the rule so 
extended and upheld, the duty of this court is plain to observe and 
enforce it, standing unreversed by the Circuit Court of Appeals and 
modified by décision of the Suprême Court. Remarks which are cited 
from récent opinions of the Suprême Court merely amount to réserva- 
tion of the question to be determined when it may arise, and do not 
authorize departure from the rule referred to. The opinion of Judge 
Ray, in the cognate case of A. B. Dick Co. v. Henry (C. C.) 149 
Fed. 424, satisfactorily states the grounds for injunctional relief to 

♦For other cases see same topic & § numbbh in Dec. & Am. Djgs. 1907 to date, & Rep'r Indexes 
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te applied under the présent motion, within the above-mentioned doc- 
trine. 

An injunction pendente lite will be granted accordingly, to restrain 
the défendants Bothe and Watson from sale of the ink in question, 
directly or indirectly, to licensees of the complainant, intending its 
use with the complainant's device described in the bill. 

The Chamberlain Ink Company, named défendant in the bill, is not 
served with process, and cannot be included in the injunctional order, 
nor can the question of its privity be passed upon herein. 

Let an order be prepared and submitted as above indicated. 



CTJTLER v. MAR.YLAND HOTEL CO. 

(Circuit Court, E. D. Missouri, E. D. March 22, 1909.) 

No. 5,653. 

Patents (§ 283*)— Suit in Equity fob Infringment— Défenses. 

lu a suit in equity for inf'ringement of a patent for a mail chute, where 
the bill allèges that défendant has ruade or caused to be made and used a 
mail chute which infringes the patent, a plea denying that défendant has 
made or used, or is making or usiug, any mail chute whatsoever, and alleg- 
ing that a mail chute iustalled in a hôtel owned by it is used in the col- 
lection of mail matter, and under the statutes and régulations of the Post 
Office Department is the property of the United States and under the ex- 
clusive care and custody of the Post Office Department, states a défense 
against the right of complainant to any relief in equity, his right of action, 
if any, being at law for damages. 

[Ed. Note. — For other cases, see Patents, Dec. Dig. § 2S3.*] 

In Equity. On argument of plea. 

A. C. Fowlér and Church & Rich, for complainant. 
Bakewell & Cornwall and John W. Noble, for défendant. 

DYER, District Judge. This is an action for an alleged infringe- 
ment by the défendant of certain letters patent of the United States 
granted to the complainant. 

Thé bill allèges, in substance : That the plaintiff is a citizen of the 
United States, and résides in the state of New York, and that the de- 
fendant is a corporation under the laws of the state of Missouri, and 
is a résident of the Eastern division of the Eastern judicial district 
of Missouri; that complainant was the true, original, and first in- 
ventor for certain new and useful improvements in mail chutes, which 
are fully described in the spécification of the letters patent ; that being 
the first inventer of said improvements he made application to the 
proper départaient of the United States for letters patent therefor, 
and that on the 26th day of April, 1904, letters patent for said inven- 
tion were granted to the complainant under the seal of the Patent Of- 
fice of the United States, which said letters patent are numbered 758,- 
128; that said letters patent granted and secured to him, his heirs and 
assigns, for the term of 17 years from the date thereof, the f tell and 
exclusive right to make, use, and vend said invention throughout the 

' »For other cases see samé toplc & § numbe» in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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United Sjates and the territories thereof; that since the grant of 
said letters patent the complainant has exclusively possessed said let- 
ters patent, and ail rights under the same, and of the inventions there- 
by secured and intended to be secured, and has put the same into 
practice. 

The complainant then says, upon information and belief , that the 
défendant, since the date of said letters patent, and bef ore the com- 
mencement of this action, and during and within the 17 years men- 
tioned in said letters patent, unlawfully, wrongfully, and injuriously, 
and with the intent to dérive profit from using said improvements, and 
so deprive your orator of the benefit of the monopolies granted by said 
letters patent, and without the license ôf your orator and against his 
will, has made or caused to be made and used mail chutes which con- 
tain and employ, and contained and employed, the inventions cov- 
ered by said letters patent hereinbef ore set forth, and parti cularly the 
subject-matter of claims 1, 2, 3, 4, 9, 17, 18, 19, 20, 21, 27, and 54 of 
said letters patent, in infringement of the exclusive rights secured to 
him by the letters patent aforesaid, but as to the number of said mail 
chutes, made by said défendant complainant is not informed. 

Complainant further says in his bill that he has reason to fear, and 
fears, that défendant, unless restrained by writ of injunction, will con- 
tinue to use said mail chutes and encourage others to do so, thereby 
ihfringing the complainant's rights, which will cause irréparable in- 
jury to him. 

A prayer for injunction and accounting follows. 

On the 4th day of December, 1908, the défendant Company filed the 
folio wing plea to the bill : 

"That this défendant has never made or used, and is not now engaged in 
making or using, any mail chute whatsoever; that in defendant's building, 
situated at the northwest corner of Nihth and Fine streets, in the city of St. 
Louis, state of Missouri (a building which is freely open to the public during 
business hours), is installed for public use a certain mail chute, usëd for the 
collection of mail matter, which mail chute, under the statutes of the United 
States in such cases made and provided, and under the postal rules and régula- 
tions governing mail chutes and receiving boxes, is under the exclusive càre 
and custody of the Post Office Department of the United States ; that said mail 
chute complained of in this action (which mail chute défendant does not ad- 
mit embodies ahy invention, the subject-matter of any claim or claims of the 
"letters patent in suit) is, under the statutes of the United States, and un'dér 
the postal régulations governing mail chutes and receiving boxes enacted in 
pursuance of the statutes of the United States, the property of the United 
States, and is under the exclusive care and custody of the -Post Office Depart- 
ment of the United States,/ representïng in this behalf the government of the 
United States. " : , 

"This défendant, Maryland Hôtel Company, pleads theiabove facts in bar to 
the whole of said bill, and demands the judgment of this honorable court why 
it ought to.be compelled to make any answer to the said bill of complaint, and 
prays that it may be hence dismissed with its reasonable eosts in this behalf 
most wrongfully sustained." 

On the lst of February, 1909, the complainant by his solicitors 
filed a motion to set said plea down for argument. That motion is 
as follows: 

"Now cornes Joseph Warren Cutler, by A. O. Fowler, his attorney, and moves 
the court to set down this action for argument upon the plea filed herein by the 



CUTLER V. MAKYLAND HOTEL CO. 933 

said défendant, the Maryland Hôtel Company, on the ground that the plea does 
not furnish a suflicient défense to the bill of complaint filed herein." 

This motion is filed in pursuance of rule 38 (Rules of Practice in 
Equity). 

The plea was set down for argument at the instance and on mo- 
tion of the complainant. The effect of this action on the part of the 
complainant, and the reason for such plea, is stated in the case of Far- 
ley v. Kittson, 120 U. S. 303, 7 Sup. Ct. 534, 30 L. Ed. 684. The court 
there says: 

"If he sets down the plea for argument, he thereby adroits the truth of ail 
the facts stated in the plea, and merely dénies their sufficiency in point of law 
to prevent his reeovery. If, on the other hand, he replies to the plea joining 
issue upon the facts averred in it, and so puts the défendant to the trouble 
and expense of proving his plea, he théreby, according to the English chancery 
practice, admits that, if the particular facts stated in the plea are true, they 
are sufficient in law to bar his reeovery ; and if they are proved to be true the 
bill must be dismissed, without référence to the equity arising from any other 
facts stated in the bill." 

The bill charges that the défendant— 

"has rnade and used mail chutes which contain and employ the inventions cov- 
ered by the letters patent, * * * in infringement of the exclusive rights se- 
cured to him by the letters patent, etc., * * * and fears, and has reason to 
fear, that unless the défendant is restrained, etc., it will continue to use said 
mail chutes. * * * " 

The plea is substantially this : The défendant has not made nor used, 
and is not making or using, any mail chute whatsoever. That the mail 
chute installed in defendant's hôtel is used for the collection of mail 
matter, and is, in pursuance of law and the rules of the Post Office 
Department of the United States, under the exclusive care and cus- 
tody of the Post Office Department, and under the law is the prop- 
erty of the United States. 

The complainant challenges the sufficiency of the plea, mainly on the 
ground that it raises the défense of noninfringement, and for that 
reason cannot be raised by plea, but must be raised by answer. On 
the other hand, the défendant claims that the plea does not raise the 
question of infringement in the technical sensé, but merely the ques- 
tion of nonliability. 

Thèse contentions présent very sharply the questions to be now de- 
cided. If the défendant has not made or used, and is not making 
or using, any mail chute whatsoever, then the prayer in the bill for 
injunction should not be granted, for the simple reason that the défend- 
ant has in no wise infringed (either by making or using) the rights 
secured to the complainant by the letters patent. The bill, however, 
charges that the défendant caused to be made mail chutes that in- 
fringed his patent. This is not denied by défendant in its plea. If, 
however, the défendant caused to be made and installed the mail chute 
in the Maryland Hôtel, then that act was in violation of complainant's 
rights (as now appears), for which the défendant should account. The 
défendant claims in its plea that the chute in the Maryland Hôtel is 
now, under the laws of the United States and valid post office régula- 
tions, in the absolute care and custody of the United States, and is 
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the property of the United States, and that it has no control over 
the chuté in the Maryland Hotél. In support of that contention, the 
défendant cites the following act of Congress (Act January 23, 1893, 27 
Stat. 421, c. 41 [U. S. Comp. St. 1901, p. 2638]) and following régu- 
lation of the Post Office Department, to wit: 

"That no boxes for the collection of mail matter by carriers shall be placed 
Ingide any building exeept a public building, or a building whieh is freely 
open to the public dùring business hours, or a railroad station (and that the 
Postmaster General is hereby authorized in his discrétion, to déclare by officiai 
order that the chutes connected with mail boxes, that are attached to any chute 
or device that may be approved by hiin, are a part of said receiving boxes, 
and undçr the exclusive care and custody of the Tost Office Department.) Ap- 
proved January 23, 1893." 

"Mailing chutes and receiving boxes shall be considered the property of the 
United States, whenever and so long as collections of mail matter are made 
therefrom, and shall be and remain under the exclusive custody and control 
of the postmaster uutil such collections are discontinued by his directions." 

The court has reached the conclusion from the facts set forth in 
the plea that it cannot grant the relief prayed for in the bill. If the 
complainant has any right of action against the défendant at ail, it 
is an action at law and not in equity. 

The plea interposed by the défendant is sustained. 



In re ST. LOUIS & KANSAS OIL & GAS CO. 
(District Court, D. Kansas, Third Division. June 25, 1008.) 

L JtTDGMENT (S 736*)— Res Judicata— Matters Determined. 

Where a fund In controversy was produced by the opération of certain 
oil wells, after the commencement of an action in thè state court to for- 
feit a lease of the wells, aud the right to such fund was neither preseuted 
to nor determined by the state court on the trial of such action, n judg- 
inent In favor of the lessors therein was not a conclusive détermination 
that they were entltled to the fund. 

TEd. Note. — For other cases, see Judgmçnt, Cent Dig. i 12G4 ; Dec. Dig. 
8 730.*] 

2. Judoment (J 538*)— Time of Taking Effect. 

A détermination canceling an oil lease related back to the commence- 
ment of the action, and was a final détermination of the rlghts of ail the 
parties in interest with référence to the property as of that date. 

[Ed. Note. — For other cases, see Judginent, Cent. Dig. § 985 ; Dec. Dig. 
§ 538.*] 

3. Bankbuttcy (5 139*)— Tbitstee— Occupation of Peopeutt. 

Where, pending a suit to cancel an oil lease, the lessee's trustée In 
bankruptcy was directed to enter and continue the opération of the wells, 
it being thereafter determined that the lessors were entltled to eancella- 
tion, the trustee's possession peudente lite was that of a trespasser under 
a claim of title. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. ! 139.*] 

4. Bankrottcy (8 140*)— Damages— Oit. Taken from Lanb. 

Where the trustée of a bankrupt lessee of oil land entered in good faith 
under a claim of title, pending suit by the lessors to cancel the lease in 
whieh they were sutsequently sueeessful, and operuted the wells until the 
termination of the suit, paying to the lessors the royal ty sfipulnted for in 
the lease, therfi being no other évidence as to the reasonable value of the 
oil in place in the ground, such royalty woukl lie taken to be the reason- 

♦For other cases see saïus tupic & § n omises la Dec. & Am. Digs. 1007 to date, & Rep'r lnflexei 
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able value thereof, and lienoe, no damage being done to the land aside 
from the extraction of the oil during the trustee's opération of the wells, 
the lessors were not entitled to the f und produced by the oil, but such f und, 
after payment of the royalties, belonged to the trustée for distribution. 
[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 305.*] 

In Bankruptcy. Application for funds in the hands of the trustée. 

Lapham & Brevvster and Geo. A. Amos, for trustée. 
Keene & Gates, J. B. ï\ Cates, and Keplinger & Trickett, for G. 
W. Squires and others. 

POLLOCK, District Judge. The facts arising on this applica- 
tion, briefly stated, are as follows: 

During the early part of March, 1904, and for several months there- 
after, there were several cases pending in the state court against the 
St. Louis & Kansas Oil & Gas Company, lessees, and G. W. Squires 
et al., lessors, of certain oil and gas lands. That during September, 
1904, the lessors of thèse lands filed their answer and cross-petition 
in one of thèse actions, praying for a cancellation of the lease between 
themselves and the St. Louis & Kansas Oil & Gas Company, for 
an injunction against operating under the lease, and for the appoint- 
ment of a receiver, and for damages. This cross-petition was re- 
sisted by the lessee. It appears that under the order of the state court 
one of the officers of the lessee company was placed in charge of the 
plant upon the leased land, and was to operate it and hold the funds 
subject to the further order of the court. 

On the 26th day of May, 1905, the St. Louis & Kansas Oil & Gas 
Company, pursuant to a pétition in bankruptcy filed against it in this 
court, was adjudged a bankrupt. On the 27th day of July, J. H. 
Armel was duly elected and qualified as trustée of said bankrupt, and 
he thereafter on the 9th day of October, 1905, intervened on behalf 
of the bankrupt corporation, in the suit brought in the state court by 
G. W. Squires et al., upon their cross-petition for a forfeiture of 
the lease. It appears that from about the time the proceeding in bank- 
ruptcy was instituted, and until a short time after the trustée inter- 
vened in the suit in the state court, nô one was operating the leased 
premises. During the latter part of October, pursuant to a recom- 
mendation in his report, the trustée was ordered by the référée in 
bankruptcy to take charge of the oil wells and operate them for the 
production of oil, and that he at once began their opération, and con- 
tinued to operate the plant at a profit until the suit for a cancella- 
tion of the lease was prosecuted to a final judgment in the state court, 
at which time he promptly surrendered the possession of the leased 
premises to the owner. The trustée operated the plant for a period 
of nearly two years. The owners of the plant during ail this time 
accepted the product which had been transferred into the pipe line 
without protest or objection. It appears from the évidence and from 
the pleadings that the opération by the trustée was bénéficiai to the 
lessors, and to ail parties, and preserved the premises from détériora- 
tion, and that the lessors were glad to hâve the plant operated during 
the pendency of the litigation in the state court. 

•For other cases see same topic & § numbeb in Dec. & Au. Digs. 1907 to date, & Rep'r Indexes 
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The référée denied the application of the owners of the land and 
awarded the fund in controversy, now in possession of this court, aris- 
ing from the opération of the wells by the trustée, to the trustée for 
distribution to the creditors of the bankrupt estate. This was done 
by the trustée on the theory of res adjudicata, by the décisions of the 
state court, and on the further theory that applicants, the owners of 
the real estate, are estopped by reason of their acceptance of the 
royalties stipulated in the lease, without protest, from the trustée, 
during his possession and opération of the wells. I find nothing sub- 
stantial in the argument of res adjudicata for the reason the fund 
in controversy was produced after the commencement of the action 
in the state court, and the right to such fund was neither presented 
to nor determined by that court on the trial of the issue there joined. 

As to the argument made based on estoppel, I do not find it stands 
to reason because the owners of thè land were entitled to the royalties 
paid by the trustée, regardless of any décision which might thereafter 
be made by the state court, and as possession of their land was taken 
by the trustée acting under orders from this court, in préservation of 
the rights of the bankrupt claimed under the lease then in litigation, 
and for the protection of ail parties in interest in such property, they 
were powerless to dispute with the trustée. 

The application must therefore be considered and determined on its 
merits from the proofs adduced, and, so considered, it must be con- 
ceded the decree of the state court canceling and annulling the lease re- 
lates back to the commencement of that action is a détermination of 
the rights of the parties at that time, and is.a final and conclusive 
détermination of the rights of ail parties in interest as of that date. 
Therefore it must now be held the owners of the land, applicants here- 
in, were entitled to the possession of the premises freed from any 
claim under the lease from that date. Hence the trustée must be now 
regarded as having entered upon the premises, and produced the oil 
from which the proceeds in controversy flowed, as a trespasser under 
claim of title or right thereto. This is the claim asserted and most 
favorable to applicants. So considered, what are the rights of the 
parties in this fund? 

As the proofs show, the, trustée was in possession, claiming as the 
successor of the bankrupt corporation under the lease. The trustée at 
ail times acted in good f aith, and was guilty of no intentional wrong. 
No actual d ama ge was done to the property of the applicants. In fact, 
it was benefited by the opération. No testimony has been taken for 
the purpose of showing the value of the oil in the ground. It is con- 
ceded applicants were paid an amount équivalent to the royalty usual- 
ly paid to lessors by lessees of oil territory in that section of the coun- 
try, and that the royalty was one-sixth of the oil produced, transferred 
to the pipe line. 

In the absence of other proofs, and, as has been seen, none are found 
in this record, the royalty stipulated for in the lease must be taken 
as the reasonable value of the oil in place in the ground. The owners 
of the land expended no money and did no act toward its production ; 
therefore they parted with nothing more than the reasonable value 
of the minerai oil in place in their property. Judge Sanborn, de- 
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livering the opinion of the Circuit Court of Appeals for this Cir- 
cuit in Durant Min. Co. v. Percy Consol. Min. Co., 93 Fed. 166, 35 
C. C. A. 252, said: 

"One who unintentionally, and in the honest belief that he is lawfully ex- 
ercising a right which he has, enters upon the property of another and re- 
moves his ore, his tituber, or any other valuable appurtenant to his real 
estate, is liable in damages for the value of the ore, timber, or other thing in 
its original place, and for no more.'' 

In Forsyth v. Wells, 41 Pa. 291, 80 Am. Dec. 617, it is said: 

"Where there is a wrongful purpose or a wrongful négligence in the défend- 
ant, compensation for the real injury done is the purpose of ail remédies, and 
so long as we bear this in mind we shall hâve but little difflculty in managing 
the form of action so as to secure fair results. If the défendant in this case 
was guilty of no iutentional wrong, he ought not to hâve been chargea witn 
the value of the coal after he had been at the expense of mining it ; but only 
with its value in place, and with such other damage to the land as his mining 
inay hâve caused. Such would manifestly be the measure in trespass for 
inesne profits." 

In the case at bar no damage was done to the land aside from the 
extraction of the oil which formed a part thereof. In fact, the real 
estate of applicants was benefited by the opération of the wells. The 
only question therefore presented hère for review is : Who is entitled 
to the fund produced by the oil drawn from its place in the land in 
question ? 

The applicants hâve been paid the fair, reasonable value, under ail 
the proofs in this case, of the oil in place. The remainder of the 
proceeds therefore belong to the trustée who produced them under 
the order of this court. 

The décision of the référée must be sustained. 

It is so ordered. 



GUARANTY TRUST CO. v. METROPOLITAN ST. RT. CO. 
(Circuit Court, S. D. New York. March 18, 1909.) 

1. Street Railboads (§ 55*)— Foeeclosuee of Mortgages— Peovisions or De- 

CEEE. 

In a decree of foreclosure and sale, covering ail of the property of a 
large and complicated Street railroad System being operated by receivers, a 
provision for a minute inventory, covering fuel, supplies, repair material, 
etc., is not necessary nor practicable. 

[Ed. Note. — For other cases, see Street Railroads, Cent. Dig. § 134 ; Dec. 
Dig. § 55.*] 

2. Street Railboads (§ 55*)— Foeeclosuee of Moetgages— Manneb of Sale. 

On the foreclosure of a mortgage covering the entire property of an ex- 
tensive street railway System, including leased lines, the public interests 
are to be taken into account, and the court should préserve the road as a 
going concern so far as it can be done, and to that end will direct its sale 
as a unitary system, and not authorize its sale in parcels to suit particular 
bidders. 

[Ed. Note. — For other cases, see Street Railroads, Cent. Dig. § 134 ; Dec. 
Dig. § 55.*] 

♦For other cases see same topic & 5 numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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In Equity. Q n settlement of decree of foreclosure and sale. 
For prior opinion, see 166 Fed. 569. - 

Davies, Stone & Auerbach, for Guaranty Trust Co. 

Brownson, Winthrop, for Morton Trust Co. 

J. Parker Kirlin, for Metropolitan St. Ry. Co. 

Masten & Nichols, for receivers of Metropolitan St. Ry. Co. 

LACOMBE, Circuit Judge. The elaborate provisions proposed as 
to inventory of the personal property are rejected, not because of 
the great labor involved in complying with them, but because they 
seem impracticable and unnecessary. In the opération of a large and 
complicated System like this, the items of personal property required 
for opération, repair, and construction are constantly fluctuating. At 
whatever time an inventory might be made, it would be found a few 
weekslater to inaccùrately represent then existing conditions. Such 
an inventory is not necessary. The cars vvill be listed, described, and 
identified by numbers, and so will the larger units of machinery. The 
annual inventory and the books of the receivers will be open to bid- 
ders, who will also be given access to ail power houses, shops, cars, 
and storage barns. Certainly no one will bid for this railroad prop- 
erty without the advice of skilled and experienced engineers, whose in- 
spection of the property and what may be found on it, coupled with 
the list of cars, etc., proyided for in the decree, will give ail the in- 
formation needed for the exercise of an intelligent judgment. 

The suggestion that the bidder should hâve some security against 
receivers disposing of material and supplies intermediate sale and de- 
livery is not persuasive. The only disposition they can properly make 
of them is to put them into the road or its opération. If, for example, 
the supply of coal runs down during the period and is not replenish- 
ed, the purchaser will not get as much coal as he saw when he made 
the survey; but, per contra, there will not be an unpaid coal bill 
to that extent for him to assume the obligation of paying. If 500 tons 
of rails are taken from supplies and laid on the yokes, he will get 
them just the same as if they remained in storage. 

As to the réservation of right to impose lien for unadjusted claims, 
etc. (see article 7 et al.): This method is adopted mainly in order to 
enable bondholders to make use of their bonds in bidding. It seems 
curious that they should be practically the sole objectors to thèse 
clauses, which do not undertake to settle priorities now, irt advance 
of the testimony, but merely reserve those questions to be settled here- 
after, while a fund to provide for payment is thus secured. There is 
nothing in thèse clauses to terrify a prospective bidder on any theory 
of uncertain future liabilities. The claim of the Third avenue road is 
now being adjusted. The claims of other roads referred to in the 
same paragraph are apparently so trifling that no one seems interested 
in prosecuting them. The obligations of the receivers will be dis- 
closed by the statements provided for in article 10. The damage claims 
arising during opération by receivers could not bë adjusted accurately 
anyhow, and, as in ail such cases, must be figured on by estimâtes 
from past expérience. Practically ail claims of contract creditors of 
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every kind and sort hâve been liquidated before the master; and the 
same is true of the tort daims. An intelligent and careful inquirer 
need hâve no difficulty in determining the utmost limit of the amount 
to secure which the right to impose liens is reserved, and can easily ad- 
just the amount of his bid accordingly. 

The Central Park, North & East River Railroad Company objects 
to having its lease included among the properties sold, since it has 
taken back its road upon nonpayment of the rent. That road, and also 
the Twenty-EigTith & Twenty-Ninth street and the Fulton Ferry roads, 
are not included, for reasons stated in the opinion filed. 

Under the right reserved to the purchaser to refuse to adopt any 
particular lease or traffic agreement, it is possible that one or more 
of the leased lines may be thrown ofr; but the court is unwilling at 
this stage of the proceedings to permit a complète disintegration of 
the system. For that reason the proposed clauses providing that, 
on the request of any one interested, the property be offered in sep- 
arate parcels, are not approved. To do so would put it in the power 
of the owners of roads which are now money makers for the System 
to take them out of it. No doubt the various parcels of real estate 
add materially to the security of the mortgage ; but that mortgage 
is not the hypothecation merely of a number of pièces of real estate. 
It is a railroad mortgage, covering the entire property combined into 
a unitary system, operated as a going concern rendering public service. 
Every bondholder, when he bought his bonds, knew that they were 
secured by a railroad mortgage, and that foreclosure and sale would 
presumably conform to the practice usual with property of that char- 
acter. In the case of such property the public interests are to be 
taken into account, and, so far as the court may be able to préserve the 
road as a going concern, it should do so. That can best be accom- 
plished by offering it in its entirety, with power houses on some par- 
cels, car barns or shops on other parcels, but ail welded into a unitary 
system, ready to be taken hold of and operated by the purchaser with- 
out any visible change in service from that rendered by the receivers. 

The Suprême Court, when reviewing the original appointment of 
receivers for this property, called attention to the importance of pre- 
serving "a great property operated as one system through the various 
streets of a populous city." In re Reisenberg, 208 U. S. 90, 28 Sup. 
Ct. 219, 52 L. Ed. 403. This court must assume that there will be 
a purchaser willing to pay a fair price for the entire property at a 
sale which would eut ofr both mortgages and the stock, and should 
act in conformity to that assumption. 

The date of sale is fixed as late as June lst in order that any one 
who wishes to review any of the provisions of the decree may hâve 
ample opportunity to présent the same to the Circuit Court of Ap- 
peals. The record is printed, and there is nothing to cause delay in 
the présentation or hearing of such appeal, which will be given a préf- 
érence in that court. 
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MILLER v. MOÏSE et al. (tliree cases). 

(Circuit Court, E. D. Pennsylvania. March 29, 1009.) 

Nos. 241, 247, 249. 

1. Discovery (§ 3*) — Bill— Ricijit to Relief. 

Bills for discovery will not be sustained, where the information deslred 
can be obtained by the taking of dépositions, by cross-exainination of 
plaintiff at or before trial, by the examinafion of public records, or by 
notice to produce documents. 

lEd. Note.— For other cases, see Discovery, Cent. Dig. §§8, é;' Dec. Dig. 
§ 3.*] 

2. Records (§ 14*> — Public Records— Right to Examination. 

The contents of a public record office are always at the service of a per- 
son desiring to examine the same, on due application tp the officiai in 
. charge. 

[Ed. Note. — For other cases, see Records, Cent. Dig. §§ 13-17; Dec. 
Dig. § 14.*] 

3. Dépositions (§. 8*)— Right to Take. 

Dépositions of witnesses who cannot be compelled to respond to a sub- 
pœna may be taken at any time, by the entry of an appropriate rule in the 
Circuit Court. 

[Ea. Note. — For other cases, see Dépositions, Cent. Dig. § 8: Dec. Dig. 

S. & .*J;-.. ( .-r. ■ 

Bills for Discovery. 

SidneyE. Smith, for complainant. 
Sharp, Alleman & Moise, for défendants. 

J. B. McPHERSON, District Judge. Without noticing several oth- 
er objections to thèse bills of discovery, it is enough to say concerning 
each of them that I see nothing in the facts averred to call for the ex- 
ercise of a chancery power which bas become practically obsolète, or 
at ail events is only to be exercised in unusual cases. Ail the informa- 
tion that the complainant déclares to be essential to his défense in the 
three actions at law that hâve been brought against him in the Cir- 
cuit Court can be obtained either by taking the dépositions of cer- 
tain persons named in thèse bills as respondents, or by the cross- 
examination of the plaintiff in the three actions at law — and such cross- 
examination may be had either at the trial or by déposition before 
the trial — or by inquiry in the public record office of the appropriate 
county in South Carolina, or by the usual notice to plaintiff's counsel 
to produce certain papers. If the plaintiff in the actions at law — who 
is beyond the reach of a subpœna — should not appear at the trial, the 
court can décline to proceed with the case until he offers himself for 
cross-examination ; and a similar remedy can be applied if papers 
are not prpduced after proper notice. The contents of a public record 
office are. always at the complainant's service upon due application to 
the officiai in charge, and the dépositions of witnesses who cannot be 
compelled to respond to a subpœna may be taken at any time by the 
entry of an appropriate rule in the Circuit Court. 

Without making any formai order now upon thèse bills, the fore- 

•For other cases see same topio & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 



THE TILLIE BAKER. 941 

going brief expression of my views concerning the complainant's right 
to maintain them will probably be sufficient. I may add that upon his 
own showing he seems to be well informed about the matters in dis- 
pute, and to be exposed to no more than the usual hazard from the 
disclosure of his adversary's case. 



MORTON TRUST 00. v. METROPOLITAN ST. RY. CO. et al. 

(Circuit Court, S. D. New York. March 22, 1909.) 

Corporations (§ 482*)— Suit foe Foreclostjre of Mortgage— Intervention. 
In a suit to f oreclose a corporate mortgage, which covers past-due bonds 
of another corporation held by the mortgage trustée as a part of the se- 
curity, such corporation will not be permitted to intervene for the purposé 
of litigating the question of its liability on such bonds, since a purchaser 
will acquire no better title than the mortgagee, and that question can be 
litigated in any suit for their enforcement. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. § 1881; Dec. 
Dig. § 482.*] 

In Equity. On pétition of Twenty-Third Street Railway Company 
for leave to intervene. 

Parker, Hatch & Sheehan, for petitioner. 

J. Parker Kirlin, for Metropolitan St. Ry. 

Brownson Winthrop, for Morton Trust Co. 

Masten & Nichols, for receivers of Metropolitan St. Ry. 

LACOMBE, Circuit Judge. The relief prayed for is directed to 
protecting petitioner against liability on $200,000 of its extended 6 per 
cent, mortgage bonds and $150,000 of its debenture bonds. Thèse 
bonds are held by the trustée as part of the security under the mortgage 
now being foreclosed in this suit, and in orderly course would be cov- 
ered by the decree and ofïered for sale. But ail of thèse bonds are past 
due, and upon sale the purchaser would obtain no better title than the 
mortgagee now has. Intervention, therefore, seems unnecessary. It 
would give no greater protection to the petitioner. Ail défenses it 
may hâve against claims for payment of thèse bonds are available 
against whomsoever may acquire them, and it is unnecessary to try 
any such questions in this suit. 

The pétition is denied. 



THE TILLIE BAKER. 

(District Court, E. D. Pennsylvania. March 22, 1909.) 

No. 6. 

False Imprisonment (§ 7*) — Master of Vessel — Liability. 

The master of a vessel, who procured the arrest of a seamari wlthout a 
warrant, for which no légal justification is shown, is liable in damages for 
false imprisonment. 

[Ed. Note. — For other cases, see False Imprisonment, CeDt. Dig. § 47; 
Dec. Dig. § 7.*] 

*For other cases see same topic & § nuhbek in Dec. & Am. Digs. 1907 to date, & Hep'r Indexes 
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In Admiralty. Libel for damages. On final hearing. 
See, also, 168 Fed. 94g. 

Lionel Teller Schlesinger, for libelam. 
Edward F. Pugh, for respondent. 

J. B. McPHERSON, District Judge. The libelant's arrest, which 
was acquiesced in (and probably procured) by the respondent, was 
made without a warrant, and, as no légal justification has been shown 
for an arrest without process, the charge of false imprisonment must 
therefore be sustained. But this offense, I think, is only chargeable 
against the respondent during the period between September 6th and 
September 23d. He had nothing to dd with what took place on and 
after the last-named date. The libelant is entitled to some damages; 
but his admitted misconduct and his insubordinate behavior were so 
exasperating, to sây the lèast, that the amount to be awarded should 
be very moderate. 

A decree may be entered in his favor for $25, with costs. 



THE TILLIB BAKER. 
(District Court, E. D. Pennsylvahla. March 22, 1909.) 

No. 7. 

Seamen (§ 19*)— Djscharge— Wages. 

Wïiere the coôk of a ship was lawfully discharged, in settling his wages 
the master could not deduct a sum paid by him to obtain advice for his 
: guidance in connection with such discharge. 

[Ed. Note.— ffor other cases, see Seamen, Dec. Dig. § 19.*] 

In Admiralty. Libel for wages. On final hearing. 
See, also, 168 Fed. 941. 

Lionel Teller Schlesinger, for libelant 
Edward F. Pugh, for respondent. 

J. B. McPHERSON, District Judge. At the time of his discharge 
from the position of cook, the libelant was concededly entitled to $5 
more than he received, and I think that the déduction of this sum 
to reimburse the master for counsel fées that were paid by him in 
order to obtain advice for his own guidance was improperly made. 
I agrée that the discharge was justified, and that the libelant's right 
to wages ceased when he was taken off the ship; but for the sum of 
$5, with costs, he is entitled to a decree. 



F. W. COOK BREWING CO. v. GARBER. et al. ' 
(Circuit Court, M. D. Alabama, N. D. January 13, 1909.) 

1. Courts (§ 371*) — Fbdebal Courts— Jubisdiction— Statutes-^Constbuc- 

tion— Validity. 
, : Where a fédéral court has jurisdiction of the parties and subject-matter, 

it has no power to refuse to exercise such jurisdiction merely because 

•For other cases see same topic & j numbeb in Dec. & Am, Diga. 1907 to date, & Rep'r Indexe! 
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plaintiff seeks to litigate a right depending solely on the validity of a 
state statute as tested by the state Constitution. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. § 972; Dec. Dig. 
§ 371.*] 

2. Courts (§ 489*) — Fedebal Courts— Nature of Jurisdiction. 

The Circuit Courts of the United States in the exercise of their concur- 
rent jurisdiction are for practical purposes courts of the states in which 
they sit; their functions under such circuinstances being to enforce the 
rights of parties according to the laws of the states and the United States, 
and the courts of the state and the fédéral courts thereby constituting a 
single judicial System. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 1324, 1343 ; Dec. 
Dig. § 489.*] 

3. INTOXICATING LiQUORS (§ 6*) RiGHT TO SELL— LEGISLATIVE PROHIBITION. 

So long as a state recognizes the right to make and sell intoxicating 
liquors, the occupation is under protection of the lavv, but is then at niost 
a mère license which may be revoked at the ar'oitrary will of the Légis- 
lature, which if done, there is no right or property in the business in 
which the owner is protected by the Constitution and laws of the state 
or of the United States. 

[Ed. Note. — For other cases, see Intoxicating Liquors, Cent. Dig. § 4; 
Dec. Dig. § 6.*] 

4. Injunction (§ 9*) — State Law— Alt.eged Invalidity— Right to Sue. 

Where, in a suit by a nonresident manufacturer and seller of béer to 
enjoin the enforcement of the Alabama prohibitory law on the ground 
that the same had been illegally passed, it did not appear that complain- 
ant was authorized to do business in the state otherwise than in interstate 
transactions, even though the prohibitory law be set aside, and eomplain- 
ant's former customers, of whose intimidation complaint was made, had 
not qualified themselves to sell complainant's product, complainant was 
not entitled to sue to restrain the enforceruent of such prohibitory law. 

[E"d. Note.— For other cases, see Injunction, Cent. Dig. § 8; Dec. Dig. 
§ 9.*] 

.3. Injunction (§ 132*) — Pbeliminaby Injunction— Purpose. 

The gênerai office of a preliminary injunction is to maintain a status 
quo existing at the tlme of filing the Mil, where the ultimate right is 
involved in doubt with the probabilities in its favor, and there is danger 
of irréparable injury if the preliminary injunction is withheld. 

[Ed. Note. — For other cases, see Injunction, Cent. Dig. § 302 ; Dec. Dig. 
§ 132.*] 

6. Injunction (§ 137*) — Preliminary Injunction— Statutes— Public Inteb- 

EST. 

Where, in a suit to enjoin the enforcement of a prohibitory law, it 
appeared that the public had a vital interest therein, the court would be 
justifled in refusing a preliminary injunction, though, if the matter con- 
cerned only the parties to the suit, the writ would be granted. 

[Ed. Note. — For other cases, see Injunction, Cent. Dig. § 307; Dec. Dig. 
I 137.*] 

'7. Injunction (§ 137*) — Preliminary Injunction— Enforcement of State 
Statute— Continuance for Hearing in State Court. 

Where, in a suit in a fédéral court to enjoin the enforcement of à state 
prohibitory law on the theory that the law had been illegally passed, it 
appeared, on motion for a preliminary injunction, that the Suprême Court 
of the state would soon pass on the question, the fédéral court should 
await the state court's détermination, especially where the injury to the 
public arising from the sustaining of plaintiff's contention would greatly 
exceed the benefits to be derived by complainant therefrom, since the de- 

•Por other cases see same topiq & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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cision of the Suprême Court of the state on such question, when rendered, 
would be conclusive on the fédéral courts. 

[Ed. Note.— For other cases, see Injunction, Cent. Dig. § 307; Dec. Dlg. 
§ 137.*} 

In Equity. 

Coinplainant, a corporation organized under the laws of Indlana, engaged 
In the manufacture and sale of béer, files its bill against Alexander M. Garber, 
Attorney General, Philip H. Stern, soliciter of Montgomery county, and Horace 
Hood, sheriff of Montgomery county, and others, citizens of Alabama, seeking, 
in substance, to prevent the défendants respectively from taking any steps to 
enforce the "gênerai prohibition law," whiçh prohibits the sale of intoxicating 
liquors and béer in this state, except as to transactions in interstate commerce, 
etc. The bill allèges that, by reason of the excellence of its béer and large 
sales thereof for a number of years to customers in Alabama, complainant had 
built up a good wlll in its business in this state which is worth at least the 
sum of $100,000, and that for many years before the passage of the prohibi- 
tion act it maintained various and important agenciés in the state for the sale 
of its product, and that most of its business was done by sale, not directly to 
consunierS) but to wholesalers and retailers in Alabama, by wbom it was dis- 
posed of to the public, and that so much so was this the case that complain- 
ant's business in disposing of its product in Alabama was and has been prae- 
tically dépendent upon the continuation in business of such wholesalers and 
retailers. The bill sets forth threats by, the various défendants to prosecute 
complainant' and its agents for violation of the statute if they sell béer or 
attempt to éarry on a purely domestic business in this state. It allèges that 
its business, which is lawful, the prohibition làw being alleged to be invalid, 
is being destroyed, etc., and is of the value of more than $2,000. The whole 
equity of the bill, in its last analysis, is rested uppn the allégation that the 
statute known as the "gênerai prohibition law" was not enactedin conformity 
to certain mandatory provisions of the Constitution of Alabama regarding 
the passage of laws, and the prohibition enaetment is therefore without force 
of law,' and that its enforcement by state officers, under such circumsiances, 
wonld be a déniai of due process to complainant, and inflict irréparable in- 
jury to its property rights and business in Alabama, and involve it in a mul- 
tiplicity of suits and the défense of a multitude of indictments, if it has no 
other remedy than meeting the indictments and suits as they arise in the 
courts of law. In the view the court took of the case, it is not necessary to 
set out the particulars wherein it is alleged the Constitution wâs infringed in 
the passage of the statute. The bill prays a preliminary injunction against 
the officers namèd, and that on final hearing the injunction may be made per- 
pétuai, etc. The complainant moved for a restraining order and a preliminary 
injunction, of which notice was given the adverse parties, and u. jn the 
hearing the court denied both motions. 

Troy, Watts & Letcher, for complainant. 

Alex. M. Garber, Atty. Gen., Thos. W. Martin, Asst. Atty. Gen., 
Philip H. Stem, and Armstead Brown, for défendants. 

JONES, District Judge (after stating the facts as above). The 
proposition upon which the complainant really rests the equity of 
its bill is that the act approved November 27, 1907, "to prohibit the 
manufacture, sale, barter, exchange, giving away to induce trade, and 
furnishing at public places or otherwise disposing of alcoholic, spirit- 
uous, vinous or malt liquors or other liquors or beverages by whatso- 
ever name called, which, if drunk to excess will produce intoxication, 
except the saleof alcohol in certain cases upon certain conditions, and 
except the sale of wine for sacramental purposes," is not a valid law 

•For otner cases ses same topic & § nxjmbbb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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of this state, because there was such transgression in its enactment 
against mandatory reqtiirements of the Constitution as to amending 
and passing bills that the act in question never had the force of law. 
The right and power of the state to pass such a law, the Constitu- 
tion being conformed to in its enactment, is not and cannot be denied. 

Respondents strenuously insist that the act is constitutional. Con- 
ceding for the sake of argument that the enactment is invalid, they 
insist that the complainant is in no position to challenge its constitu- 
tionality, since there are other laws and certain sections of the state 
Constitution which require the complainant to perform certain condi- 
tions précèdent before it is entitled to protection as to any business 
done in this state, other than interstate commerce transactions, and 
that the bill does not show that complainant had complied with those 
laws. They also insist that this court cannot entertain this bill, be- 
cause it shows no invasion of any rights secured under the Constitu- 
tion or laws of the United States, and hinges its sole title to relief 
upon the allégations that the prohibition statute, which if valid puts 
an end to complainant's case, was not passed in conformity to the 
Constitution of the state of Alabama, which présents a question, the 
décision of which it is insisted lies so peculiarly within the province of 
the state court that the fédéral court ought not to entertain the bill, 
but should remit the complainant to the state forum, where alone the 
question can be finally determined. They further insist that the court 
lias a discrétion, in view of the nature of the property right asserted 
and the public concern in its exercise, to consider the harm which 
may resuit to the public from granting the preliminary injunction, as 
well as that which may resuit to complainant from refusing it, and 
on high grounds of public policy should withhold a preliminary in- 
junction until the question of complainant's right to do other than 
interstate commerce in this state is tested by mandamus in the state 
courts, to comp.el the issue of a license to it or to the wholesalers 
and retailers of its béer in this state, which respondents insist, under 
the circumstances of this case, is an adéquate and the only remedy. 

Complainant, on the other hand, as strenuously insists, for reasons 
ably detailed, that the prohibition statute is invalid, and the complain- 
ant having built up a réputation and good will for its business and 
products, in which it has expended large sums of money, and being 
prepared to make large sales to wholesalers and retailers, who, but 
for the threats to prosecute them under the invalid enactment, would 
buy largely of complainant's product as they did in the past, the good 
will of the business is being destroyed, and it is prevented from mak- 
ing large profits which it otherwise would make, and that défendants 
are unable personally to respond for the amount of damages inflicted, 
whereby complainant is daily compelled to suffer irréparable injury, 
for the redress of which it has no adéquate remedy at law. It also 
insists that the court not only has jurisdiction, but it is under duty 
now to détermine the questions raised, and that since nothing but a 
pure question of law is involved, which cannot be varied on the final 
hearing, this court is bound to act now on its own judgment as to 
the constitutionality of the prohibition law, and, if it be of opinion 
168 F.— 60 
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that it is inValid, must ex débit© justitiae grant the relief hère prayed, 
upon the same prinéiples which governed the court's action in the rail- 
road rate cases hère, and the action of the Suprême Court of the 
United States in Ex parte Young, 209 U. S. 123, 28 Sup. Ct. 441, 52 
L. Ed. 714, 13 L. R. A. (N. S.) 932. 

Undèr the Constitution and laws of the United States, the Circuit 
Courts of the United States hâve original cognizance, concurrent with 
the courts of the several states, of ail suits of a civil nature at com- 
mon law and in equity, where the matter in dispute exceeds, exclusive 
of interest and costs, the sum or value of $2,000, in which there is a 
controversy between citizens of différent states. A citizen of Indiana 
may therefore, other conditions permitting,' litigate with citizens of 
Alabamà in a fédéral court hère any question which he might litigate 
if he were the plaintifï in a state court. The Constitution and laws 
giving à citizen of another state the right to resort to the fédéral court 
hère to settle a dispute with a citizen of this state, the court has no 
power to cast such a suitor out of its portais merely bëcause he seeks 
to litigate in the fédéral court a right dépendent solely upon the con- 
struction or validity of the statutes of this state. 

It must not be forgottën that the Circuit Courts of the United States 
in the exercise of such concurrent jurisdiction are, for ail practical 
purposes, courts of the states in which they sit, and their function, 
under such circumstances, is to enforce the rights of the parties ac- 
cording to the laws of the state, just as the courts of the state in ex- 
ercising jurisdiction concurrent with the Circuit Courts of the United 
States, in certain cases under the Constitution, laws, and treaties of 
the United States, must enforce the rights of the parties under the 
laws of the United States. In this way the state and fédéral courts 
reciprocally. support the authority of the state and fédéral govern- 
ments, and for thèse purposes thèse courts constitute one judicial Sys- 
tem. Cohens v. Virginia, 6 Wheat. 264, 5 L. Ed. 257. 

The exercise of jurisdiction by the state and fédéral courts, in this 
class of cases, has always been governed by considérations of comity 
and the désire upon the part of each to avoid trenching upon the 
province of the other. When, however, it is essential to the ends of 
justice, and the necessities of the particular case require it, a fédéral 
court may, and frequently must, pass upon the constitutionality of a 
state statute in advance of the courts of the state, although the sole 
issue be whether the Législature of the state in the passage of the 
statute has conformed to the mode required by the state Constitution 
for the passage of laws. The spirit in which the fédéral courts should 
deal with such matters has been amplifjed in many décisions of the 
fédéral courts. The writ of habeas corpus is one of the most sacred 
'writs in our jurisprudence. Fédéral courts and judges hâve author- 
ity, and are under duty, to grant writs of habeas, corpus whenever 
persons are deprived of Iiberty in violation of the Constitution and 
laws of thé United States; yet so great is the solicitude of the courts 
of the United States not to interfère in advance in matters of this 
kind, where the exécution of the laws of a state is conçerned, that the 
Suprême Court has repèatedly declared that the fédéral courts should 
refuse to issue the writ in such. cases, and put the parties to their 
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remedy by writ of error from the Suprême Court of the United States 
to the highest court of the state, except in extrême cases, where the 
opérations of the government might be impeded, or persons are im- 
prisoned by state authority for obédience to the laws or orders of the 
courts of the United States and the like. 

The gênerai duty of the fédéral courts in such cases is laid down 
by the Suprême Court of the United States in Felton v. Bank of 
the United States, 101 U. S. 143, 25 L. Ed. 901, where it is stated: 

"It is an appropriate duty which this court is called upon to perforai very 
often to protect rights founded upon the Constitution, laws, and treaties of. 
the United States, when those rights are invaded by state authority ; but it 
is a very différent thing for this court to déclare that an act of the state Légis- 
lature passed in the usual forms necessary to its validity is void, because that 
Législature has violated the Constitution of the state. It bas long been rec- 
ognized by this court that the highest court of the state is the one to which 
such questions properly belong, and though the courts of the United States in 
exercising concurrent jurisdiction must décide for themselves, though the 
question has not been previously considered by the state court, it would be in- 
délicate to make such décisions in advance of the state courts unless the case 
Imperatively demanded it" 

In Michigan Central Railway Co. v. Powers, 201 U. S. 291, 26 Sup. 
Ct. 461, 50 h. Ed. 744, it is said : 

"Undoubtedly the fédéral court has the jurisdiction, and when the question 
is properly presented, it may often become its duty to pass upon an alleged 
conflict between a statute and the state Constitution, even before the question 
has been considered by the state tribunals. At the same time the court wlll 
be reluctant to do so. * * * And this reluctance becomes more imperative 
where the statute has been before the highest court of the state, and a déci- 
sion rendered Upon the assumption that it is valid, and this, although the 
direct question of validity was not presented and deterruined." 

Circuit Judge Taft, in Western Union Telegraph Co. v. Poe (C. 
C.) 61 Fed. 468, expressed his embarrassment at having to décide such 
a question in the advance of a décision by the highest court of a 
state. On that account Judge Taft for several months held a case 
under advisement, which involved only the validity of a state statute 
according to its Constitution and laws, and finally rendered judgment 
in the case after long waiting, evidently because he despaired of any 
early décision by the highest court of the state, and was pressed by 
counsel not longer to delay a judgment the withholding of which might 
jeopardize an admitted property right. Having held the particular 
law in question unconstitutional, and the highest court of the state 
having afterwards sustained its validity, before the fédéral court had 
lost control of the case, Judge Taft promptly reversed his former rul- 
ing to make it harmonious with that of the highest court of the state. 
See, also, observations by Newman, District Judge, in Christian Moer- 
lein Brewing Co. v. Hill et al. (not yet officially reported) 166 Fed. 
140. The rule to be extracted from the décisions as to injunctions 
which interfère with the exécution of state laws passed for the pro- 
tection of the morals and peace of the state, especially where the issue 
is not as to the power of the state to pass the law, but only whether 
it has been passed in conformity to the state Constitution, is that the 
fédéral court should refrain from passing upon the statute in advance 
of a décision by the highest court of the-siate, except in very extrême 
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cases, where the nature of the right sought to be vindicated before 
the fédéral court imperatively demands its intervention in advance. 

This case and the rate cases involve in some respects common prin- 
cipes, but the rule in the rate cases does not give the law which Con- 
trols the issue of a preliminary injunction in a case like this. The dif- 
férence between the two cases is in some important éléments very 
great and vital. The rate cases concerned interruption of occupa- 
tions which were not harmf ul or noxious in any way. On the con- 
trary, the carrying on of the business of the carrier was laudable 
and promotive of the public weal, and the performance of it exacted 
by the laws of the state. The Législature had no power, as in this 
instance, at its own mère pleasure, to prohibit the carrying on of the 
occupation. Its whole power was confîned to properly regulating the 
rates. It had no power whatever to prescribe rates which would be 
confiscatory or oppressive. Whether or not the rate prescribed by 
statute had that effect depended upon the truth of controverted facts 
which could not be fairly ascertained prior to the final hearing. Al- 
though the rate laws were leveled at the carrying on of a lawful busi- 
ness, every single transaction in it, of which there were several thou- 
sand daily, was made the subject of a heavy penalty, and the carrier 
was thus placed in a position where it must submit to an irréparable 
loss or else disobey ; the laws, and, if mistaken in the justice of 
its complaint against the rates, forfeit its entire property, and, 
even if successful in the courts, encounter burdens almost as great 
as would resuit from obédience to the law, and meanwhile be pre- 
vented practicaliy from discharging public duties, inflicting untold 
harm upon the public as well as the carriers themselves. A prima 
facie showing having been made bf irréparable injury to an admitted 
property right, the court, upon exacting security for those who might 
be injured by a preliminary injunction, enjoined the enforcement of 
the rate statutes until the right could be adjudged on the final hear- 
ing after full proof. Nearly every property right sought to be pro- 
tected in those cases found its final sanction in the Constitution and 
laws of the United States, questions upon which a décision of the state 
courts would in no way bind the fédéral courts, and which controlled 
the judgment as to the entire case, irrespective of matters wherein 
some of the laws were attacked solely because of their violation of the 
Constitution of the statë. 

In the case in hand, no property right whatever is involved, if the 
prohibition statute be valid. So long as the state law recognizes the - 
right to make and vend intoxicating liquors, that occupation is under 
the protection of the law, but even then it is at most mère license to 
carry on an occupation, which jnay be revoked at the arbitrary will 
of the Législature at any time. If the Législature chooses to outlaw 
the occupation, there is no right of property in the business in which 
the owner is protected by the Constitution and laws either of the 
state or of the United States. Courts, in dealing with such cases and 
exercising their préventive jurisdiction in equit'y in regard to inter- 
férence with such occupations, hâve on high grounds of public policy 
been much more reluctant to interfère, than where its préventive pow- 
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er is invoked to block interférence with an occupation which the Lég- 
islature in no event may destroy and can only regulate, especially 
when the exercise of the property right does not endanger the lives, 
health, morals, or peace of the community. North American Cold 
Storage Co. v. City of Chicago et al. (decided by the Suprême Court 
of the United States, December 7, 1908) 29 Sup. Ct. 101, 53 L. Ed. 
, and cases there cited. 

The complainant has its principal place of business in Evansville, 
Ind., and has there built up its business of brewing and manufacturing 
béer and other malt liquors. From there its product has been sent out 
to différent states of the Union and to many foreign countries. The 
excellence of its product is not denied, nor that it has built up a good 
will in its business which is of great value. Prior to January 1, 1908, 
it had agencies in Alabama for the sale of its product and solicited 
orders and carried on its business within this state. At that time it 
formally withdrew its agencies, doubtless because of the passage of the 
gênerai prohibition law, which took effect on the first of this month, and 
thereafter, until the filing of the bill, shipped and sold its product hère 
to retailers and wholesalers only in interstate transactions. Thèse re- 
tailers and wholesalers had theretofore made large purchases from 
which complainant derived much profit. Its exact complaint now is 
that having built up at great expense a good will in its business, and 
having formerly done much dômestic business in Alabama, through 
wholesalers and retailers, the good will of its business is jeoparded by 
the threats of individuals, who are officers of thé state, to exécute the 
provisions of an invalid prohibition law by criminal prosecutions, in 
conséquence of which threats retailers and wholesalers, who in the 
past had bought, and who, but for such threats, would buy in the 
future, hâve been deterred from purchasing its product, whereby it has 
been subjected to irrémédiable loss in diminished profits, as the in- 
dividuals named are not men of sufficient property to respond for ail 
damage infiicted by the threats of the exécution of the prohibition law, 
if it be invalid as complainant insists. 

Complainant is not engaged in the making of béer in this state. The 
only injury of which it complains is that wholesalers' and retailers hère 
in conséquence of the threats of prosecution, under what is claimed to 
be the invalid law, will not longer purchase its béer and malt liquors 
for resale in Alabama. The bill, it seems to the court, is not suscepti- 
ble of the construction that complainant has complied with the Con- 
stitution and laws of this state so as to authorize it, the prohibition 
law being out of the way, to engage in business of any kind in this 
state, or that any threats hâve been made against' it to prevent it from 
engaging in business hère. True, it allèges the tender of $10 to the 
Secretary of State for the purpose of permitting it to do business hère, 
but it is not alleged that it has by proper instrument designated a 
known place of business in this state and an authorized agent or agents 
residing thereat, nor that it has filed with the Secretary of State a copy 
of its charter. If it be conceded that complainant stands, after the ten- 
der to the Secretary of State, as though it had a license to exercise its 
corporate functions in this state, that only authorizes it to makè con- 
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tracts within this state within the purview of its charter. It would 
not license it to engage in the business of a wholesaler or retailer of 
béer in this state without complying with the license law in that re- 
spect and paying the price of the license. Complainant therefore 
stands as having no right, even if the prohibition law be set aside, it- 
self to carry on its business or sell its product in this state, otherwise 
than in interstate transactions. The wholesalers and retailers whose 
intimidation is complained of hâve not qualified themselves in any way 
to sell complainant's product. It is difficult therefore to see hovv com- 
plainant can hinge an equity in its bill upon the destruction of the goocl 
will of its business by their failure for the reasons alleged to purchasc 
its goods. 

It is true that the invisible, intangible expectation of future profits 
from customers attracted by the excellence of the product and the 
management of the business, which is denominated its good will, is 
a valuable property right which exists wherever markets may be law- 
fully found, without any référence to the original place of manufac- 
ture* and is protected in any forum where that good will is attacked by 
unlawful means, preventing customers from buying. The foundation, 
however, of the right of a court of equity to protect the good will of 
a business, dépends upqn whether the owner has the right to sell his 
product in the locality where his would-be customers are prevented 
from buying his product. If neither complainant nor the résident 
wholesalers or retailers, of whose intimidation complaint is made, hâve 
any right to sell béer hère, and therefore will not buy the article 
for resale in the locality where the intimidation is practiced, and people 
in such locality are thereby prevented from becoming purchasers, the 
intimidation of such would-be purchasers is not in law an attack upon 
the good will of the business of complainant and furnishes no basis 
for a bill to protect it. The complainant not having taken out a li- 
cense and complied with the law, has no authority to sell its béer in 
dqmestic or wholly state transactions, even with the prohibition law 
out of the way. Having no right to sell its béer hère, otherwise than 
in interstate transactions, to wholesalers and retailers, and the latter 
not having taken out a license, complainant has no good will in that 
respect which the law can protect, since the good will which the law 
protects must grow out of or be bottomed upon the right to sell in the 
locality where the sale of the product is hindered. 

We repeat if complainant itself has no right to sell its béer hère, and 
the wholesalers and retailers, whom it is alleged are deterred from 
becoming purchasers of its béer, hâve no license or authority them- 
selves to reseil it, threats to proceed against the wholesalers and re- 
tailers, who are not qualified to do such business, even if the prohibi- 
tion law be void, give no cause of action in favor of the complainant, 
because in the last analysis the only effect of such threats is to prevent 
either the complainant or the wholesalers and retailers from doing that 
which the law forbids them to do. Moreover, an injunction issued at 
the instance of a manufacturer to prevent the exécution of an alleged 
invalid law against third persons, who, but for the fear of the law 
which prevents them from reselling in a given locality, would become 
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purchasers of the manufacturera products, though they had not con- 
tracted to do so, would carry the doctrine of the power of a court of 
equity to interfère for the protection of the good will of a business to 
startling lengths, especially when, as hère, the law complained of is not 
•directed specially against complainant's wares, but opérâtes upon every 
one who sells the forbidden goods in the state. There is no such privi- 
ty in right between the manufacturer and such third persons, under 
such circumstances, as authorizes the manufacturer to complain, and 
the injury is too remote and indirect to give a légal cause of action to 
the manufacturer, even though the prohibition law be invalid. 

If, however, the court is mistaken in the foregoing analysis of com- 
plainant's bill, and the gênerai allégation therein — that "at ail times 
herein mentioned, in carrying on its business as aforesaid, complain- 
ant has observed such local rules and régulations, and complied with 
such statutes of the state of Alabama, and of the United States as were 
applicable" — should be taken to mean that the complainant has com- 
plied with the constitution and laws of this state by filing the proper 
papers with the Secretary of State and taking out the proper licenses 
for its agents, then it becomes necessary to consider the duty of the 
court, assuming the invalidity of the prohibition law. If complainant 
and its agents are authorized to sell its product in this state, and hâve 
complied with the state laws in that respect, and the prohibition stat- 
ute be unconstitutional, then the threats of the défendants to exécute 
it with the resuit stated in the bill would présent the case of individuals 
under color of a void law inflicting irréparable injury upon a property 
right, and the person thus injured would ordinarily be entitled to a 
remedy in the court of equity, instead of being put to an action at law 
to vindicate the right. 

The office, in gênerai, of a preliminary injunction, is to maintain a 
status quo existing at the time of the filing of the bill, where the ulti- 
mate right is involved in doubt with the probabilities in its favor, and 
there is danger of irréparable injury if the preliminary injunction be 
withheld, and its office sometimes is by means of its opération in the fu- 
ture, upon the exercise of an existing right, to restore the status quo 
to what it was before it has been illegally changed to the préjudice 
of the complainant, who has endeavored to maintain it, and has been il- 
legally prevented from doing so, without fault or acquiescence on his 
part, prior to the filing of the bill. On issuing a preliminary injunction, 
the court, except in very rare instances, must always consider the bal- 
ance of résultant injury to the parties, and in many cases to the public, 
and where the right asserted is one in the exercise of which the public 
has a vital interest, as in the exécution of laws of this kind, the court 
may refuse a preliminary injunction, when, if the matter concemed on- 
ly the parties to the suit, it would grant it. The situation at the time the 
preliminary writ is asked must frequently control the déniai or grant- 
ing of it, even though the right sought to be protected be clear, and 
though on final decree the court might be compelled to adjudge the 
right in favor of the complainant. Winslow v. B. & O. R. R. Co., 188 
U. S. 646, 23 Sup. Ct. 443, 47 L. Ed. 635. 

Whatever may be the convictions of the court as to the validity or in- 
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validky ûf the prohibition statute, and as to the judgment which the 
court should pronounce thereon, if the case were ripe for final decree, 
it is clear in the conviction that it ought not on motion for a restrain- 
ing order to render any judgment based upon the theory that the pro- 
hibition statute is invalid. The vahdity of the statute is a question of 
which the highest court of the state is the sole arbiter, and its décision 
is binding on ail the world. The Suprême Court of the state will soon 
pass upon the question. The statute is now being measurably observ- 
ed. If this court, on the theory that the prohibition statute is unconsti- 
tutional, should issue a preliminary injunction, and the Suprême Court 
of the state should afterwards uphold the validity of the law, this court 
would hâve immediately to retrace its steps and dismiss the bill. Under 
such circumstances, the issue of a preliminary injunction would not be 
a kindness even to those whose business lias been destroyed by the 
opération of the statute. If they should re-enter the business under 
the protection of a preliminary injunction, and the highest court of the 
state should hold the law to be valid, parties who engaged in the busi- 
ness in the interval under the protection of a restraining order would 
be subjeçt to indictments and punishment, and be prosecuted in the 
state courts, the moment that protection was withdrawn. Such a rapid 
change and reversai of conditions, especially in communities whose lo- 
cal authorities, from the time of their foundation down to the présent 
day, hâve been permitted to control such matters according to the judg- 
ment and wishes of the people most immediately concerned, and hâve 
therefore permitted the carrying on of the occupation, would only 
bring ,about f urther business and social unrest and disturbance of pub- 
lic tranquility. Thèse are conséquences which no court can overlook 
in deciding upon the granting of a preliminary injunction, and they 
far outweigh any in jury which an individual may suffer from being 
deprived of the right to enter the business, if it be found to exist, in 
the short interval necessary to get a décision of the Suprême Court of 
the state, especially when, as hère, the complainant by injunction seeks 
to embark anew in a domestic business, which it had abandoned prior 
to the filing of its bill. The situation présents a case, at this time at 
least, where the rights of the individual must yield to considérations 
of public welfare. It is far better, at this stage of the litigation, for 
ail concerned, to wait upon the judgment of the highest court of the 
state. 

Counsel for respondents may draw an order refusing complainant's 
motion for a preliminary injunction, with leave to renew it at some 
later date, as it may be advised in view of the event of the litigation 
concerning this matter in the state courts. Winslow v. B. & O. R. R. 
Co., 188 U. S. 646, 23 Sup. Ct. 443, 47 L,. Ed. 635. 
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OHMAN v. CITY OF NEW YORK. 
(Circuit Court, S. D. New York. March 8, 1909.) 

1. Copyrights (§ 69*) — Remedt for Infringement— Maps— Actions at Law— 

Pleading. 

The remédies provided by Rev. St. §§ 4965, 4970 (U. S. Comp. St. 
1901, pp. 3414, 3416), for infringement of copyright of a map, etc., by in- 
junction, and by the recovery of a penalty of $1 from the infringer "for 
every copy of the same found in his possession," are exclusive, and an 
action for damages for infringement cannot be maintained other than one 
under such penalty provision, in which it must be alleged that copies 
were found in defendant's possession. 

[Ed. Note. — For other cases, see Copyrights, Dec. Dig. § 69.*] 

2. Action (§ 44*) — Joindeb or Causes— New York Code. 

Causes of action to recover penalties for infringement of copyright and 
for damages for a tort not connected with copyright cannot be joined 
in the same complaint under Code Civ. Proe. N. Y. § 484, which governs 
the practice in the fédéral courts within that state. 

[Ed. Note. — For other cases, see Action, Dec. Dig. § 44.*] 

3. Courts (§ 329*) — Jurisdiction op Fédéral Courts— Amount in Contho- 

versy— Pleading. 

A complaint alleging that plaintiff was a designer and publisher of 
maps, and had acquired a réputation as such ; that ne designed and 
published a certain map, of which défendant city published and circulated 
in an officiai publication a mutilated copy, having thereon plaintiffs name, 
to his "loss or damage in the sum of $6,000," but which does not allège 
any spécial damage to plaintiffs business or réputation — does not state 
a cause of action for the recovery of more than nominal damages, and the 
action does not involve a sufficient amount or value to give a fédéral 
court jurisdiction. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 897 ; Dec. Dig. 
§ 329.* 

Jurisdiction of circuit courts as determined by the amount in contro- 
versy, see notes to Auer v. Lumbard, 19 C. C. A. 75; Tennent-Stribling 
Shoe Co. v. Roper, 36 C. C. A. 459.] 

At Law. Demurrer to complaint in action to recover penalties for 
infringement of complainant's copyright of a map of the borough of 
Manhattan, and others, and to recover damages for mutilating and sell- 
ing maps made and designed by plaintiff. 

Avery & Schlesinger (Frank C. Avery and James Hamilton, of coun- 
sel), for plaintiff. 
Francis Key Pendleton (Charles C. Gill, of counsel), for défendant. 

RAY, District Judge. The complaint p'urports to set ouf seven sépa- 
rate causes of action, five for the violation or infringement of copy- 
rights for a map of the borough of Manhattan and a part of the Bronx, 
N. Y., and a map of the Bronx, part of the city of New York, N. Y., 
and a map of the borough of Manhattan, N. Y., and a map of the bor- 
ough of Queens ; and plaintiff seeks to recover the statutory penalties 
claimed to hâve been incurred by défendant because of the said viola- 
tions or infringement's. The sixth and seventh causes of action atre to 
recover damages for mutilating and selling maps made and designed by 

•For other cases see same topic & § numbek in Dec. & Atu. Digs. 1907 to date, & Rep'r Indexes 
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plaintiff as his work, same having his name thereon. Each cause of ac- 
tion allèges that the plaintiff is a subject of the Empire of Great Britain 
and Ireland, temporarily domiciled and resid.ing in the city and eounty 
of New York, in the Southern district of the state of New York, and 
that the défendant is a municipal corporation organized under the laws 
of the state of New York and domiciled in said city and eounty. 

In addition, the first cause of action allèges that in the year 1898, tliere 
was duly copyrighted, pursuant t'o.the laws of the United States, a map 
of the borough of Manhattan and a part of the borough of the Bronx, 
being a part of the said présent city of New York, and that "prior to 
the year 1904 ail the rights and ihterests in trie said copyright had de- 
volved upon and were held by the plaintiff" ; also that the said original 
map, as copyrighted, had been recopyrighted, or the copyright thereof . 
renewed, by the plaintiff, and that the same, as issued and published by 
him, was marked, in accordance wifh the laws of the United States in 
such case made and provided, "Copyright 1904 by A. R. Ohman." 

The complaint then allèges that on or abbut May 25, 1906, the de- 
fendant city, pursuant to the laws of the state of New York, was the 
publisher and responsable edit'or of the City Record, a publication relàt- 
ing to the affairs of said city of New York, and that, by its servants, 
agents, and employés, without the authority or license of the plaintiff, 
the said défendant did in such publication utter, publish, and circulafe 
a copy or reproduction of the said copyrighted map of the plaintiff by 
insërtirig such copy or reproduction in the issue of the City Record of 
that date, May 25, 1906, and thereafter, without the authority or li- 
cense of the plaintiff, did publish and distribute the said copy, with the 
name of the plaintiff, in the form and manner as set forth in the Said 
copy of 'thé City" Record of that date. A copy of the said publication of 
that date containing said map is annexed to the complaint. The com- 
plaint also allèges tfiat an édition of 12,000 copies of said Record of 
that date, without the authority or license of the plaintiff, was printed, 
published, and circulated by the défendant; that défendant in so doing 
willfully violated and infringed the rights of the plaintiff "in and to. 
said map, and his copyright thereof, and the reproduction thereof, as 
secured to him by the laws of the United States." The complaint then 
says that this was done "to the plaintiff 's loss and damage, and in and 
whereby the défendant inçurred, under the laws of the United States, 
penalties, in ail amounting to the sum of six thousand dollars." 

The second cause of action is a duplication of the first, except that 
it relates to a map of the borough of the Bronx, a part of the city of 
New York. . '. ■ ■ 

Aside from the first allégation above stated to be found in such cause 
of action, the third cause of action reads as f ollows : 

"Sixth. TTiat in the year 1905 the plaintiff duly copyrighted, pursuant 
to the laws of the United States, a map of the borough of the Bronx, being 
part of the said présent city of New York, and that the said city, in viola- 
tion, of the plaintiff' s rights, and without his license or authority, caused 
to be. reproduced and published, and issued and distributed, through, in 
and by the départaient of finance of the said city, copies and reproductions of 
the plaintiff's said copyrighted map, to his loss and damage, and for statutory 
penalties as provided by law, in the sum of flve thousand (5,000) dollars." 
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The fourth cause of action is a duplication of the third, except it 
relates to a map of the borough of Manhattan. 

The fifth cause of action is the same, except it relates to a map of 
the borough of Queens. 

The sixth and seventh causes of action, so far as appears from the 
complaint, hâve nothing to do with a copyrighted map or publication 
of any kind or description, except that plaintiff had marked it "Copy- 
right 1904 by A. R. Ohman." 

Thèse seem to be causes of action for a sort of libel or slander upon 
either the plaintiff, as a designer and publisher of maps, or on the map, 
mentioned therein, itself. There is no allégation or statement in thèse 
causes of action that' the maps referred to therein and alleged to hâve 
been changed and mutilated by the défendant were ever copyrighted. 
Thèse causes of action set forth that the plaintiff for 15 years has been 
engaged in the business of designing, preparing, and publishing maps, 
which is his business ; that he has acquired a réputation as a compétent, 
careful, and accurate designer and publisher of maps; and that, says 
the sixth cause of action, "during the year 1904 this plaintiff did design, 
add to, and improve a map already ovvned by him, and produced and 
published the same, it being a map of the borough of Manhattan and 
part of the Bronx, * * * and that said map was not given or dedi- 
cated to the public, but was marked by him, in accordance with the 
laws in such cases made and provided, 'Copyright 1904 by A. R. Oh- 
man,' " and that such map had been sold, etc., and was well known as 
the design and production of the plaintiff. The complaint then allèges 
that the défendant then took and marked up and altered and mutilated 
a copy of such map, and then caused such marked-up, altered, and mu- 
tilated copy to be reproduced and published, containing thereon the 
name, "A. R. Ohman," as a supplément in the said City Record of May 
25, 1906, and then caused 12,000 copies of such Record containing such 
marked-up, altered, and mutilated map t'o be circulated in the city of 
New York and elsewhere, "thereby causing a mutilated and altered 
copy of his map to be so circulated as if the same had been produced 
by him, to his loss and damage in the sum of six thousand (6,000) dol- 
lars." The seventh cause of action is the same, except it refers to a 
map of the borough of tlie Bronx. The complaint allèges a présenta- 
tion of his claim for penalties and damages, and a refusai to adjust, 
settle, or pay same. 

The défendant demurs on the ground that the alleged causes of ac- 
tion from 1 to 6, inclusive, do not state facts sufficient to const'itute a 
cause of action ; that the sixth and seventh do not state facts sufficient 
to constitute a cause of action ; and that this court has no jurisdiction 
thereof . Also, that the complaint is multifarious, in that différent caus- 
es of action relating to différent subject-mattefs hâve been improperly 
joined; that the causes of action relating to copyrights relate to différ- 
ent copyrights, and claim to recover statutory penalties for a violation 
of plaintiff 's rights thereunder, and that 6 and 7 relate to claims for 
damages upon principles relating to tlie good will of trades, etc. 

The first and second causes of action say that "in the year 1898 there 
was duly copyrighted, pursuant to the laws of the United States, a 
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map," etc., and that "prior to the year 1904 ail the rights and interests 
in the said copyright had devolved upon and were held by the plaintiff ; 
that the said original map as copyrighted had been recopyrighted, or the 
copyright thereof renewed, by the plaintiff," and that same was marked, 
etc., as required by law. Three, four, and Ave say "that in the year," 
giving it "the plaintiff duly copyrighted, pursuant to the laws of the 
United States, a map." Nothing is said as to thèse maps being marked 
copyright, etc. The défendant says thèse are mère statements of con- 
clusions and not of facts, and that the complaint must set forth what 
was actually done in procuring the copyright'; also, that no penalty 
can be recovered, as the complaint allèges that ail were "distributed," 
and there is no allégation that a single copy was found in defendant's 
possession. 

Title 60, c. 3, of the Revised Statutes of the Unit'ed States, was 
amended (Act March 3, 1891, c. 565, 26 Stat. 1106 [U. S. Comp. St. 
1901, p. 34Q5]), and the sections of the statute so amended that section 
4956 read:, 

"No person shall be entitlèd to a copyright unless he shall, on or bef ore 
the day of publication in this or any foreign coimtry, deliver at the ofBce 
of the Librarian of Congress, or deposit in the mail within the United States, 
addressed to the Librarian of Congress, at Washington, District of Coluinbia, 
a printed copy of the title of the book, map, chart, dramatic or musical com- 
position * * * for which he desires a copyright. Nor unless he shall 
also * * * deliver at the office of the Librarian of Congress * * * 
or deposit in the mail within the United States addressed to the Librarian 
of Congress * * * two copies of such copyright book, map," etc. 

By section 4952, it was provided that : 

"The author, inventor, designer, or proprietor of any book, map, chart, 
* * * and the executors, administrators, or assigns of any such person 
shall, upon complying with the provision of this chapter, hâve the sole liber ty 
of printing, reprinting, copying, executing, finishing and vending the same," 
etc. 

This last section, 4952, was amended March 3, 1905 (Act March 3, 
1905, c. 1432, 33 Stat. 1000 [U. S. Comp. St. Supp. 1907, p. 1021]), 
but in no way thàt afïects this action. 

Section 4965, as amended March 2, 1895 (Act March 2, 1895, c. 
194, 38 Stat. 965 [U. S. Comp. St. 1901, p. 3414]), provides that: 

"If any person, af ter the recording of the title of any map, chart, * * « 
as provided by this act, shall within the terni limited [14 years], contrary to 
tbe provisions of this act, and without the consent of the proprietor of the 
copyright, first obtained in writing, signed in présence of two or more wit- 
nesses, engrave, etch, work, copy, print, publish, dramatize, translate, or im- 
part, either in whole or in part, or by varying the main design with intent 
to évade the law, * * * he shall forfeit to the proprietor ail the plates 
on which the saine shall be copied and evèry sheet thereof, either copied or 
printed, and shaU; ^further forfeit one dollar for every sheet of the same 
found in his possession, either printing, printed, copied, published, imparted 
or exposed for sale * * * one half thereof to the proprietor and the other 
half to the use of the United States." 

By section 4970, bills in equity may be filed, and the Circuit Courts 
of the United States are given power to grant in j mictions to prevent 
the violation of rights secured by the laws relating to copyrights, and 
Judiciary Act, c. 7, § 629 (U. S. Comp. St. 1901, p. 504), confers 
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jurisdiction upon said courts "of ail suits at law or in equity arising 
under the patent or copyright laws of the United States." 

The said Act March 3, 1891, c. 565, 26 Stat. 1106 (U. S. Comp. 
St. 1901, p. 1110), also provides (section 13) : 

"That this act shall only apply to a citizen or subject of a foreign state 
or nation when such foreign state or nation permits to citizens of the United 
States of America the beneflt of copyright on substantially the same basis as 
its own citizens ; 

"Or when such foreign state or nation is a party to an international agree- 
ment which provides for reciprocity in the granting of copyright, by the 
ternis of which agreement the United States of America may, at its pleasure, 
become a party to such agreement. 

"The existence of either of the conditions aforesaid shall be determined 
by the Président of the United States by proclamation made from time to 
time as the purposes of this act may require." 

There is no allégation in the complaint that thèse conditions exist. 

By Act March 3, 1875, c. 137, § 1, 18 Stat. 470, as amended by Act 
March 3, 1887, c. 373, § 1, 24 Stat. 552, and corrected by Act Aug. 
13, 1888, c. 866, § 1, 25 Stat. 433 (U. S. Comp. St. 1901, p. 508), it 
is provided: 

"The Circuit Courts of the United States shall hâve original cognizance, 
concurrent with the courts of the several states, of ail suits of a civil nature, 
at common law or in equity, where the matter in dispute exceeds, exclusive 
of interest and costs, the sum or value of two thousand dollars * * * in 
which there shall be a controversy between citizens of différent states, in 
which the matter in dispute exceeds, exclusive of interest and costs, the 
sum or value aforesaid, or a controversy between citizens of the same state 
claiming lands under grants of différent states, or a controversy between 
citizens of a state and foreign states, citizens, or subjects, in which the mat- 
ter in dispute exceeds, exclusive of interest and costs, the sum or value afore- 
said." 

Considering the first five causes of action by themselves, I am of the 
opinion that the demurrer to each is well taken. Each shows on its 
face that the plaintif! is a subject of the Kingdom of England and 
Ireland, Great Britain (I regard the use of the word "Empire" as im- 
material), and fails to state the existence of facts which entitle him to 
the benefits of our copyright laws. It is true, however, that we hâve 
the necessary copyright relations with Great Britain. Act July 1, 1891, 
27 Stat. 981, 982. I think our courts must take judicial notice of this 
fact. But it has been held (Ford v. Blaney A. Co. [C. C.] 148 Fed. 
642) that : 

"In an action for infringement of a copyright, it is not sufflcient to allège 
generally in the bill or complaint that ail conditions and requisites required 
by the laws of the United States to obtain a copyright hâve been complied 
with, but the spécifie acts done and necessary to constitute such compliance 
with the law must be afflrmatively alleged, and the complaint must also show 
that the person in whose name the copyright was obtained was the person 
who owned the right and was entitled to it." 

See, also, Trow City Directory Co. v. Curtin (C. C.) 36 Fed. 829 ; 
Chicago Music Co. v. Butler Co. (C. C.) 19 Fed. 758. 

This complaint has no such allégations. Again, there is no alléga- 
tion in either cause of action referred to that a single copy of the map 
was in or "found" in the "possession" of the défendant. It is not 
sufficient to allège that the défendant has caused such copies or sheets 
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to be printed, and has caused them to be circulated, or that it has had 
them in its possession. This is a pénal statute, and must be strictly 
construed, not agâinst, but in favor of, the défendant. The penalty 
of $1 is incurred "for every sheet of the same found in his posses- 
sion"; that is, the possession of the person wrongfully engraving, 
printing, etc., the map; not otherwise. Bolles v. Outing Co., 175 U. 
S. 265, 268, 20 Sup. Ct. 94, 44 h. Ed. 156 ; Ghild v. New York Times 
Co. (C. C.) 110 Fed. 527. The statute is clear on its face, and is not 
susceptible of any other construction unless we do violence to the 
English language. This view is also fully sustained in Globe News- 
paper Co. v. Walker, 210 U. S. 356, 367, 28 Sup. Ct. 726, 728, 52 
L. Ed. 1096, where it is held : 

"The right of an author in the United States to multiply copies of hls 
works after publication is the création of a new right by fédéral statute un- 
der constitutioual authority and not a continuation of a common-law right. 
Wheaton v. Peters, 8 Pet. 590, 8 L. Ed. 1055. 

"Whlle a gênerai liability or right created by 6tatute without a remedy 
may be enforced by an approprlate common-law action, when a spécial reme- 
dy is coupled therewîth, that remedy is exclusive. Pollard v. Bailey, 20 
Wall. 520, 22 h. Ed. 376. 

"Although remédies given by a statute to protect property In copyright; 
may be inadéquate for the purpose intended, the courts cannot enlarge the 
remedy. Congress alone has power so to do by amendlng the statute. 

"Congress having, by sections 4965-4970. Rev. St., provided a remedy for 
those whose copyrights in maps are infringed, a civil action at commun 
law for money damages cannot be maintained agalnst the lnfrlngers." 

Said the court: 

"To the owner of a copyright on a map is given, under section 4965, for- 
feiture of plates and sheets, and one-half the penalty of $1 for every sheet 
found in the defendant's possession; under section 4970, the right to proceed 
by lnjunctlon. It tiras appears that Congress has prescribed the remédies 
it intends to give ; this being true, 'however inadéquate,' as Lord Kenyon sald 
in Beckford v. Hood, supra [7 Terni R. G20], 'no others can be resorted to.' " 

This last case cited and quoted froin settles the proposition that the 
first five causes of action cannot be sustained as causes of action to 
recover damages. Congress has given the right to copyrights, and pro- 
vided the remédies for the violation of that right, and thèse remédies 
are exclusive. 

This brings us to the considération of the sixth and seventh alleged 
causes of action. I do not think either states fâcts sufficient to con- 
stitute a cause of action. Again, they are improperly joined with the 
causes of action to recover penalties.' The absence of an allégation 
that the maps referred to in the sixth and seventh causes of action, 
and alleged to hâve bee.n mutilated and printed and circulated in their 
mutilated form, were copyrighted, prevents the application of the doc- 
trine of Globe Newspaper Co. v. Walker, supra. But no spécial dam- 
age is alleged to hâve resulted from the doing of thè^acts complained 
of. There is no allégation that the plaintif! was injured in his name 
or réputation as a man or as a designer, etc., of maps, or that he has 
lost any sale or sales or any business pf any kind, or that he has lost 
employment or engagements in conséquence of such acts. No facts , 
or circumstances are alleged which would justify punitive damages. 
If we are to say that the complaint justifies the inference that de- 
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fendant took and converted a copy 6l the map,, which copy was Owned 
by the plaintiff, there is no allégation as toits value, and, as we may 
properly look to the map attached to the complaint and made a part 
of it, we are justified in saying that the copy itself had but Httle value. 
In the absence of allégations of spécial damage, damage to plaintiff's 
business or business réputation, I think the court must say that the 
damages laid, $G,000, are colorable, and inserted for the purpose of 
giving this court jurisdiction. It is évident that proof of spécial dam- 
ages, or of damage tô plaintiff's good name and réputation as a design- 
er, etc., of maps, or to his business, could not be given under the al- 
légations of this complaint. As a conséquence, on the allégations of 
the complaint he can only recover nominal damages, if any. The resuit 
is that while there is a controversy between a citizen of the state of 
New York — the city of New York — and the subject of a foreign na- 
tion, state, or government, the amount in controversy does not exceed 
the sum of $2,000, exclusive of interest and costs, and this fact ap- 
pears upon the face of the record, notwithstanding the plaintiff says 
he sustained damages in the sum of $6,000 and demands judgment 
accordingly. Barry v. Edmunds, 116 Ù. S. 550, 559, 560, 561, 6 Sup. 
Ct. 501, 29 L. Ed. 729; Bowman et al. v. Chicago & N. W. R. Co., 
115 U. S. 611, 613, 6 Sup. Ct. 192, 29 L. Ed. 502 ; Hilton v. Dickinson, 
108 U. S. 165, 174, 175, 2 Sup. Ct. 424, 27 L. Ed. 688; Lee et al. v. 
Watson, 1 Wall. 337, 339, 17 L- Ed. 557; Vance v. Vandercook Co., 
170 U. S. 468, 18 Sup. Ct. 645, 42 L. Ed. 1111; North American T. 
& T. Co. v. Morrison, 178 U. S. 262, 20 Sup. Ct. 869, 44 L. Ed. 1061. 
Thèse cases settle the proposition that, in actions for damages as 
well as on money demands, we are to look to the record itself, or, on 
demurrer, to the complaint as a whole, and not merely to the allégation 
as to damages and the prayer for relief, in determining whether or 
not the amount in controversy exceeds the sum of $2,000. In Hilton 
v. Dickinson, supra, the court, at pages 174, 175, of 108 U. S., at page 
430 of 2 Sup. Ct. (27 L. Ed. 688), said: 

"It is unâoubtedly true that, until It is in some way shown by the record 
that the sum demanded is not the matter in dispute, that sum will govern 
in ail questions of jurisdiction ; but it is equally true that, when it is shown 
that the sum demanded is not the real matter in dispute, the sum shown, 
and not the sum demanded, will prevail. * * * In this connection it is 
to be remarked that the amount as stated in the body of the déclaration, and 
not merely the damages alleged, or the prayer for judgment at its conclu- 
sion, must be considered in determining whether this court can take juris- 
diction." 

The same is declared in Lee v. Watson, 1 Wall. 339, 17 L. Ed. 557. 
In Bowman et al. v. Chicago & N. W. R. Co., 115 U. S., at page 
613, 6 Sup. Cf., at page 193, 29 L- Ed. 502, the court said: 

"Hère the suit is to recover damages for not transporting from Chicago to 
Marshalltown 1,000 kegs of béer. There are no allégations of spécial dam- 
age or malicious conduct. In the original déclaration the claim was for only 
$1,200, and it was not until the case was actually decïded, or about to be de- 
cided on its merits, that application was made for leave to increase the 
amount of the demand. Then it was manifestly done, not in the expecta- 
tion of reeovering more than was originally claimed, but to give color to the 
jurisdiction of this court." 
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In Barry v. Edmunds ) 116 U. -S., at pages 560-562, 6 Sup. Ct., at 
page 506, 29 L. Ed. 729, the court said: 

"It is true, indeed, that In some Casés it might appear as matter of law, 
from the nature of the case as stated in the pleadings, that there could not 
legally be a judgment recovered for the amount necessary to the jurisdic- 
tion, notwithstanding the damages were laid in the déclaration at a larger 
sum. In the early case of Wilson v. Daniel, 3 Dali. 401, 407, 1 L. Ed. G55, 
decided in this court in 1798, under the judiciary act of 1789, then in force, 
it was declared by Chief Justice Ellsworth that: 'The nature of the case 
must certainly guide the judgment of the court; and, whenever the law 
inakes a rule, that rule must be pursued. Thus, in an action of debt on a 
bond for £100, the principal and interest are put in demand, and the plain- 
tif! can recover no more, though he ruày lay his damages at £10,000. The 
form of the action, therefore, gives in that case the légal rule. But in an 
action of trespass, or assault and battery, where the law prescribes no limi- 
tation as to the amount to be recovered, and the plaintiff has a right to es- 
timate his damages at any sum, the damage stated in the déclaration is the 
thing put in demand, and présents the only criterion to which, from the na- 
ture of the action, we can resort in settling thequestion of jurisdiction. The 
proposition, then, is simply this: Where the law gives no rule, the demand 
of the plaintiff must furnish one; but where the law gives the rule, the legai 
cause of action, and not the plaintiffs demand, must be regàrded.' 

"The amount of damages laid in the déclaration, howevèr, in cases where 
the law gives no rule, is not conclusive upon the question of jurisdiction ; 
but if upon the case stated there could legally be a recovery for the amount 
necessary to the jurisdiction and that amouni is claimed, it would be nec- 
essary, in order to def eat the jurisdiction, since the passage of the act 
of March 3, 1875, for the court to flnd, as matter of f act, upon évidence 
legally sufficient, "that the amount of damages stated in the déclaration 
was colorable, and had been laid beyond the amount of a reasonable expecta- 
tion of recovery, for the purpose of creating a case' within the jurisdiction oî 
the court, Then it would appear to the satisfaction of the court that the suit 
'dld not really and substantially involve a dispute or controversy properly with- 
in the jurisdiction of said Circuit Court.' 

"In the présent case the Circuit ; Court has not found, as matter of fact, 
that the amount of damages stated in the déclaration was colorable, and 
had beeh laid beyond the amount of a reasonable expectatiôn of recovery, 
for the purpose of creating a case within the jurisdiction of the court. Its 
action is not based on évidence of an attempted fraud upon the jurisdiction 
of the court, but upon the assumption, as matter of law, that upon the face 
of the déclaration no recovery coùld be legally had of ah amount sufficient 
to make the matter in dispute equal to that required to maintain its jurisdic- 
tion. * * * .'.'''. ' 

"The cause of action stated in the déclaration is a willful and malicious 
trespass, in seizing and'taking personâl propérty with circumstances of ag- 
gravation, and averments of spécial damage. The trespass is alleged to hâve 
been committéd by the défendant, colore offlcii, under the pretended authori- 
ty of 'Void processi In open défiance of known law, accompanied by conduct 
intended to bring the plaintiff into public contempt and odium, and amount- 
ing to oppression in office. * * * 'It is a well-established principle of the 
common law,' Said Mr. Justice Grier in Day v. Woodworth, 13 How. 362, 371, 
14 L. Ed. 181, 'that, in actions of trespass and ail actions on the case for 
torts, a jury may inflic't what are called exemplary, punitive, or vindictive 
damages upon à défendant, having in view the enormity of his offense râther 
than the measure of compensation to the plaintiff. * * * In actions of 
trespass, where the injury has been wanton and malicious, or gross and out- 
rageous, courts permit juries to add to the measured compensation of the 
plaintiff, which he would hâve been entitled to recover had the injury been 
inflicted without design or intention, something further by way of punishment 
or example, which has sometimes been called "smart money." ' " 

In North American, etc., Co. v. Morrison, 178 U. S., at' pages 266, 
267, 20 Sup. Ct., at page 871, 44 L. Ed. 1061, the court said: 
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"While it has sometimes been said that it is the amount claimed by the 
plaintiff in his déclaration that brings his case within the jurisdiction of the 
Circuit Court, that was in suits for unliquidated damages in which the 
amount which the plaintiff was entitled to recover was a question for the 
jury; an inspection of the déclaration did not disclose, and could not disclose, 
but that the plaintiff was entitled to recover the amount claimed, and hence, 
even if the jury found a verdict in a sum less than the jurisdictional 
amount, the jurisdiction of the court would not be defeated. Barry v. Ed- 
uiunds, 116 U. S. 550. 6 Sup. Ct. 501, 29 L. Ed. 729; Scott v. Donald, 165 U. S. 
58, 89, 17 Sup. Ct. '265, 41 L. Ed. 632. 

"But where the plaintiff asserts, as his cause of action, a claim which he 
cannot be legally permitted to sustain by évidence, a mère ad damnum clause 
will not eonfer jurisdiction on the Circuit Court, but the court on motion or 
demurrer, or of its own motion, may disiniss the suit. And such, we think, 
was the présent case." 

And in Vance v. W. A. Vandercook Co., supra, the court held: 

"In determining from the face of a pleadiug whether the amount really 
in dispute is sufficient to eonfer jurisdiction upon a court of the United 
States, it is settled that, if from the nature of the case as stated in the 
pleadings there could not legally be a judgment for an amount necessary to 
the jurisdiction, jurisdiction cannot attach, even though the damages be laid 
in the déclaration at a larger sum." 

Hère we hâve a case for damages in marking and using in an of- 
ficiai publication a copy of plaintiff's map, with no allégation of damage 
to business or business réputation, no allégation of spécial damages, 
and no allégation of malice or of willful misconduct, and, as stated, I 
think that, assuming a cause of action is stated, the only damages re- 
coverable, under the allégations, would be merely nominal damages. 
A person may not eonfer jurisdiction on the Circuit Court of the Unit- 
ed States by alleging a simple trespass, and placing his damages at more 
than $2,000, when it is perfectly apparent, on the face of the complaint, 
he is entitled to nominal damages only. 

And I do not think a plaintiff may unité in the same complaint causes 
of action to recover penalties for the infringement of copyrights and 
causes of action for a trespass or alleged wrongs such as this. "The 
sufficiency and scope of pleadings an^ ^he form and effect of verdicts, 
in actions at law, are matters in which Aie Circuit Courts of the United 
States are governed by the practice of the courts of the state in which 
they are held. Rev. St. § 914 (U. S. Comp. St. 1901, p. 684) ; Bond v. 
Dustin, 112 U. S. 604, 5 Sup. Cf. 296, 28 U- Ed. 835." This was the 
décision in Glenn v. Sumner, 132 U. S. 152, 10 Sup. Ct. 41, 33 L. Ed. 
301; 2 Foster's Fed. Practice, 874; O'Connell v. Reed, 56 Fed. 534, 
535, 5 C. C. A. 586 ; Roberts v. Lewis, 144 U. S. 656, 657, 12 Sup. Ct. 
781, 36 L. Ed. 579 ; Central Transportation Co. v. Pullman Car Co., 
139 U. S. 39, 40, 11 Sup. Ct. 478, 35 L. Ed. 55. Under section 484, 
Code Civ. Proc. N. Y., thèse causes of action cannot be joined. Sul- 
livan v. N. Y., N. H. & H. R. Co. (C. C.) 11 Fed. 848; Motley v. 
Pratt, 13 Mise. Rep. 758, 35 N. Y Supp. 184; People v. Wells, 52 
App. Div. 583, 65 N. Y. Supp. 319; De Wolfe v. Abraham, 151 N. 
Y. 186, 45 N. E. 455. 

In Sullivan v. New York, N. H. & H. R. Co., supra, it was held that 
a cause of action to recover a penalty incurred for taking excessive 
fares and a cause of action to recover damages for personal injuries 
168 F.— 61 
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fdr'unîawful éjection ffom deferidant's cars on a subséquent trip coule* 
not! be joined in the sortie complaint. In Motléy v. Pratt, 13 Mise. 
Rep. 758, 35 N. Y. Supp. 184, it w;as held that a cause of action to en- 
force the st'atutory liability of a directof for the debts of a corporation 
fdf failure to file the annual report could not be joined in the same 
complaint with a cause of action io ènforce the statutory liability for 
consenting to the création of unsecured indebtedness in excess of the 
amount of the paid-up capital stock, both causes of action being pénal 
in their nature and arising undér différent statutes. The demurrer was 
sustainéd on the ground there was an imprôper joinder of causes of ac- 
tion. In De Wolfe v. Abraham et al., supra, it wag.held that : 

"Causes of action for glander and false imprlsonmeht eanïiot be United» 
in the same complaint, even if they originated simultaneouslv." 

The court said: 

"We tbltik to so hold [thàt they éould be] is to ignore a distinction that 
exists in ail jurisdictions whefe thecominon law is admlnlstered." 

The court theti holds that the New York. Code of Civil Procédure 1 
will not permit such a joinder. It is clear to my mind, neither at com- 
mon law nor under the New York Code can a plaintiff unité in the same 
complaint a cause of action to recover a penalty given by a fédéral stat- 
ute for the violation of a copyright with one for an injury to property 
rights or business, or business réputation. 

It follows that the demurrer. must be sust'ained, with costs. 

The plaintiff may elect upon ; which of the two classes of action he 
will procëed, if he'elects to proceed at ail, and, on payment of the costs 
to be taxed by the clerk within 20 days a f ter taxation, may file and 
serve an amended complaint as to the penalties or as to. the other al- 
leged grounds of action, but not as to both. As to the causes of action 
not proceedèd upon, the défendant is entitled to a final judgment dis- 
missing the complaint with costs. 



TWEEDIB TRADING CO. v. WESTERN ASSUR. CO. OF TORONTO. 

SAME v. H1GGINS et al. 

(District Court, S. D. New York. March 27, 1909.) 

Insurance (§§ 159, 415, 489*) — Marine Insurance — Shipment or CatTle 
—Insurance Subject of Bill of Lading— Déviation of Route— "Un- 
beaworthy." 

Insurance on freight on cnttle sh'ipped frora New Orléans to Cape Town, 
South Africa. Loss en route by mortality said to bave been due to im- 
prôper foofl furuished by the shippers. It appeared- that the food sup- 
plied was ample in quantity, and of a quality the animais were àccustom- 
ed to on the ranges from which they were taken. It was approved by 
compétent experts in New Orléans. Held that as the insurance was 
aguinst mortallty generally, the underwriters were liable notwithstandmg 
the unusual number of deaths, due, perhaps, to a deficiency in kinds of 
fodder supplied. Vessel not unseaworthy for such reason. Bill of lading 
freight the subject of insurance and held recoverable. A déviation en 

•For other cases see same topic & S numbke In Dec. & Am. DIga. 1907 to date, & Rep'r Indexe» 
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route to Barbados held justlfled by a mutiny among the cattle men and 
the expenses thereof recoverable from the underwriters. 

[Ed. Note. — For other cases, see Insurance, Cent Dig. §§ 1111, 1255 ; Dec 
Dig. §§ 159, 415, 489.* 
For other définitions, see Words and Phrases, yol. 8, p. 7210.] 
(Syllabus by the Judge.) 

Ralph J. M. Bullowa, for libellant. 

Wing, Putnam & Burlingham, for respondents. 

ADAM S, District Judge. Thèse actions were brought by the Tweed- 
ie Trading Company to recover from the Western Assurance Com- 
pany and A. Foster Higgins et al. certain insurance, said to be due 
by reason of the loss of freight caused by the death of a number of 
cattle shipped on the steamship Nordkyn, of which the libellant was 
the chartered ovvner, for transportation from New Orléans to Cape 
Town, South Africa. 

The amended libel allèges that on the 8th day of July, 1904, the 
libellant sub-chartered the said steamer to James Graham of New Or- 
léans for a period of one trip from New Orléans to Cape Town, to 
transport a cargo of live stock and gênerai merchandise and that the 
steamer should discharge there as customary; that the total amount 
of freight payable by the said Graham was to be a lump sum of £4,- 
250 and one-half thereof, or £2,125, was prepaid by the said Graham 
at New Orléans ; that it was f urther agreed in said sub-charter that 
the balance of the bill of lading freight should be insured at the char- 
terer's expense, for the ship's benefit, against ail risks, including mor- 
tality; that after the making of the said sub-charter, and before the 
5th of August, 1904, the Western Assurance Company, in considéra- 
tion of a certain sum to be paid to it by said Graham, underwrote its 
two policies of insurance in the said balance of freight money to be- 
come due under the sub-charter, one policy for the sum of £708.11.6 
and delivered it to Graham, whereby it insured Graham and his as- 
signs to the extent of the said sum, for the benefit of the libellant, 
against ail risks which might happen to the cattle upon the voyage, in- 
cluding mortality, and another policy for the sum of £455.3.2 which 
was delivered to Dale & Company, whereby they and their assigns 
were insured to that extent for the benefit of the libellant against 
ail risks that might happen to the cattle, including mortality; that 
Graham shipped a cargo on the steamer of about 5,000 head of cat- 
tle; that on the 5th of August, 1904, the vessel sailed from New 
Orléans for Cape Town and arrived at the latter place on or about 
September 21, 1904; that during the voyage 768 out of the 4,735 
head of cattle died from causes incident to the voyage, and from 
natural causes, which risk was one of the périls insured against, and 
the consignées of the cargo, on account of said deaths, deducted from 
the amount of freight money which was payable under the bills of 
lading, the sum of £697.8.6 and the said sum, being parcel of the bal- 
ance of said freight money insured by the said policies, remains and 
is whoily unpaid to the libellant; that before the arrivai of the ves- 
sel at Cape Town the said Graham and Dale & Co. assigned to the 

•For other eaae» see same topic & 5 Nuuiœii in Dec. & Am. Digs. 1307 to date, & Rep'r Indexe» 
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libellant the policies for a valuable considération pursuant to an agree- 
ment contained in the said sub-charter; that the respondent was duly 
notified of the loss of the freight money, and due proof made thereof, 
and that the libellant during January, 1905, demanded payment of the 
balance upon the policies, which it refused to pay, whereby it became 
indebted to the libellant in the sum of $1,861.92 with interest. For 
a second cause of action, after referring to some of the foregoing al- 
légations, it was stated that on or about August 19, 1904, 10 of the 
men shipped by the owners of the cargo for the care of the cattle, 
without good cause or justification, refused to do the work required 
of them and mutinied and the steamer could not with safety proceed 
without obtaining other men in place thereof, and part of the water 
supply became stagnant and thereupon in order to protect and safe- 
guard the cargo, the master of the Nordkyn deviated and proceeded to 
Barbados as a port of refuge, where other men were secured and 
fresh water, pursuant to the direction of the respondent and its agents, 
was supplied ; that by reason of the said déviation and under the 
provisions of the policies, the libellant is entitled to recover from the 
respondent the cost of said déviation, amounting to $2,915.19. 

The respondent duly answered the libel and admitted, inter alia, 
that on August 5th, 1904, at New Orléans, and at August 13th, 1904, 
at Montréal, it issued certificates whereby it insured the persons named 
in the certificates on the balance o,f the freight money to become due 
under the sub-charters mentioned in the libel; that there were shipped 
on the Nordkyn in New Orléans in August, 1904, 4,050 sheep, 93 hors- 
es, 412 mules and 280 donkeys or thereabouts ; that on or about Au- 
gust 5th, 1904, the steamer sailed from New Orléans; that after mak- 
ing a déviation to Barbados, she arrived in Cape Town on or about 
September 21st, 1904; that during the déviation, or after her arrivai 
in Cape Town, 768 of said animais, to wit, 332 sheep, 81 horses, 183 
mules and 172 donkeys died. The respondent then denied any knowl- 
edge or belief as to whether bills of lading were issued for the ani- 
mais and as to whether the consignées under the bills of lading deduct- 
ed £697.8.8 or any other sum from the freight money payable there- 
under. The respondent then makes some further formai admissions 
and déniais and, further answering, allèges that the Nordkyn was un- 
seaworthy in the following respects, among others, viz : improper food, 
unsuitable and improper hay, insufficiency of bran, oats and grain, 
insufficiency of proper attendants, want of proper veterinary surgeon, 
insufficient ventilation. 

The libel against A. Foster Higgins et al. alleged that they were 
the attorneys for the several subscribers at United States Lloyds and 
trustée to conduct an insurance business upon the Lloyds plan for the 
subscribers; that upon a proper considération they underwrote their 
policy of insurance on the said balance of freight money and became 
indebted to the libellant thereunder in the sum of £700. The remain- 
ing allégations are substantially the same as in the Western Assurance 
Company action and the answer of the respondents in this case cor- 
responds with the answer there. And further answering the respond- 
ents hère allège that the freight insured by them was a balance of a 
lump sum under the said sub-charter and there was no loss of freight 
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under the policy, and further answering they allège that the déviation 
of the Nordkyn was unjustifiable and inexcusable. 

The contracts of insurance are practically admitted in the plead- 
ings, and in addition thereto the policies and certificates of insurance 
were offered in évidence by the libellant and received, showing the 
contracts as claimed by the libellant. The assignments to the libel- 
lant were duly proved, also the issuance of bills of lading and certain 
déductions made from the freight moneys by reason of the loss of 
some of the cattle. 

The principal contention on the facts is with respect to the sea- 
worthiness of the Nordkyn as a live stock carrying vessel. It is urged 
by the underwriters that the mortality was due to the character of the 
fodder. And it is further urged that if the fodder furnished was un- 
exceptionable in itself, the proofs established that hay alone was 
not a sufficient or proper food for the live stock shipped on this steam- 
er ; that it is essential to supplément the hay with bran and oats. 

It appears that the Nordkyn was amply provided with hay but had 
only 12 sacks, 2,040 pounds, of bran and only 25 sacks, 4,490 pounds, 
of oats. The quality of the hay is in dispute but the prépondérance 
of the testimony shows it was a proper kind for thèse animais, which 
were taken from. the ranges, and, used to similar hay. Timothy hay, 
which is sometimes supplied for animais in transit, was in some re- 
spects a better, as it was a more expensive, article, but it could hardly 
be expected that the latter would be supplied, inasmuch as the former 
was the kind the animais were accustomed to. 

The quantity of bran and grain furnished was possibly inadéquate. 
There is a great conflict of testimony as to the kind of a laxative to 
be used, and whether it should be a food or a medicine. In the lat- 
ter case, there was doubtless sufficient. Graham testified that he bought 
Texas hay because it was the natural food of the animais, which were 
from Texas. He said that in his negotiations with the parties in Lon- 
don, who ultimately proved to be the agents of the parties with whom 
he placed the insurance, they inquired whether the food that would 
be furnished during the voyage would be the same that the animais 
had been used to. He further said that the hay was inspected at New 
Orléans by Joseph R. Givins, a licensed inspector and public weigher, 
and Dr. L. M. Holmes, of the Ontario Veterinary Collège, who is- 
sued a certificate that he had examined the hay placed on the steamer 
and found it to be of "good sound quality and suitable in every way 
for the purposes described." He further certified that : 

"A small quantity of oats and bran of good quality had been placed on 
board, and the neeessary médical and surgical supplies, for use in spécial cases 
of sickness amongst the animais." 

Both Mr. Givins and Dr. Holmes were examined by déposition. 
The former testified that he had had about 16 years' expérience in 
inspecting hay and the hay shipped was "a fair to good quality of 
Texas prairie hay, suitable for feeding Texas animais." He said on 
cross-examination that his knowledge was based on what people told 
him; that he had seen the Texas hay used for feeding cattle on ships 
before. Dr. Holmes testified as to his 8 years' expérience as a veter- 
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inarian in New Orléans and said the hay referred to in his certificate 
was a good quality of prairie hay ; that a great deal of it was used 
in New Orléans and he had had charge of a number of horses and 
stables that used it; that it was a "mighty good filler and a good 
nutritious food"; that if he werè going to submit an animal to a 
strain which it was unused to for a considérable period of time, he 
would consider it best to give it a food to which it had been accus- 
iomed; that the vessel otherwise was properly furnished with medi- 
cines and surgical apparatus; that he examined the animais twice in 
New Orléans and they were ail in good condition when they left; 
that they were ranch animais, excepting 4 cattle f rom up the country ; 
that it was at his suggestion "that they did not send any bran and oats 
to amount to anything." He said when a mule or horse becomes con- 
stipated, he made some change in his food, gave him "a little bran 
and water mixed up and sait put in it" ; that when an animal becomes 
constipated, the proper remedy would be to "changé his food and 
give him bran mashes, if you can get him to eat it" ; that the vessel 
did not hâve a veterinarian aboard but had a man named Gardner, 
who was "a good horseman. He was a man who was in the business 
and knew quite a bit about horses." 

There was an unusual number of deaths among- the cattle on the 
steamer. They commenced to die almost immediately after shipment, 
and the mortality continued day by day up to and for several days 
after her arrivai at Cape Town. There were shipped 280 donkeys, 
4,050 sheep, 412 mules and 93 horses. There were delivered a con- 
sidérable number less, the loss by death having been 172 donkeys, 332 
sheep, 183 mules and 81 horses. The voyage was rather a long one, 
several days in excess of the average, and the respondents' witnesses, 
among whom were some crédible experts, while commenting on the 
risk incurred by the length of time the cattle were on board, 45 days, 
5 of which were spent in Barbados, were not inclined to attribute 
the deaths to this cause but rather to insufficient nourishment in the 
food supplied, which was almost solely the hay hereinbefore described. 
The chief veterinarian for the Government at Cape Town, for ex- 
ample, said that the deaths and condition of the animais were due to 
détective nourishment in the hay supplied, which did not contain ail 
the constitueras necessary to form a complète food. He said there 
was an abundance of the hay, which had been well prepared and looked 
perféctly sound and if it contained the necessary constituents, they 
did not exist in a form capable of being properly digested and as- 
sïmilated by the organs of the animais. 

The respondents in their brief claim that a perfect defence exists 
by reason of the deficiency of the proper kind of food and cite in sup- 
port of that contention the case of Sleigh v. Tyser, L. R. 2 Q. B. Div. 
333, 5 Com. Cases, 271, where Mr. Justice Bigham held that insuf- 
ficient ventilation and an insufficient supply of cattle men constituted a 
breach of the implied condition of seaworthiness. That was an action 
to recover the plaintiff s proportion of the amount payable in respect 
of a loss of cattle shipped at Brisbane on a steamer for carriage to 
Lourenço Marques in Delagoa Bay. The contract of insurance there 
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was somewhat similar to those involved hère, and was expressed to 
cover: 

" 'Ail risks of shipping, unloading craf t, &c, until safely landed ; ail risks 
Including ruortality and jettison arising from any cause whatever; animais 
walking asliore or, when slung from the vessel, walking after being taken 
out of the slings and landed, to be deemed arrived, and no claim to attach 
to this poliey on such animais. Kach animal to be deemed a separate insur- 
ance. Fittings and condition of eattle to be approved by Lloyd's agents sur- 
veyor.' " 2 Q. B. 333. 

I think, however, that this question is not governed by that dé- 
cision. There was no warranty of seaworthiness hère with respect to 
food as there was there with respect to fittings and men. Deficiency 
in either fittings or men would constitute unseaworthiness of the ves- 
sel, but I do not think that the failure to furnish exactly the proper 
kind of food for eattle cargo can be held to do so or to exclude a re- 
covery. The provisions for insurance in thèse contracts were: 

"Be it known that H. B. Sedgwick & Co. * * * cause * * * to be 
insured, lost or not lost, at and from New Orléans to Cape Town * * * ; 
and it shall be lawful for the said ship, &c., in this Voyage to proceed and 
sait to and touch and stay at any Ports or Places whatsoever or wheresoever 
without Préjudice to this Insurance. The said Ship, &c, Goods and Merchan- 
dises, &c, for so much as concerns the Assured by Agreeinent between the 
Assured and Assurers in this Poliey, are and shall be valued at 

On Océan Freight on 4,050 Head of Sheep @ 4/8% each = £949. 4.4 

100 " " Mules m £2.14/- each = 270. 0.0 

91 " " Mares @ £1.17.0 each = 170.12.6 

312 " " Mules m £1.17.0 each = 585. 0.0 

2S0 " " Donkeys (ip. 10/9 each = 150.10.0 

Including risk of mortality, jettison and washing overboard. Animais walk- 
ing ashore or when slung from the vessel walking after being taken out of the 
slings to be deemed a safe arrivai and no claim except General Average to 
attach thereto." 

The obvious distinction between the underwriters' obligations hère 
and in Sleigh v. Tyser is that in the latter there was an unseaworthi- 
ness in the ordinary sensé, that is the vessel was déficient in equip- 
ment,.and in the case at bar, if there was any deficiency it was in the 
kind of food provided for the animais. The shippers of the animais 
seem to hâve taken every reasonable précaution, under the best obtain- 
able advice, to make proper provision for their welfare. It is pos- 
sible that the arrangements made were not such as would be adopted 
after the expérience that was obtained from this voyage but if that 
is so, it does not seem that the underwriters should be relieved from 
their liability to be responsible according to their agreement. One of 
the risks they took was that of mortality, and this risk caused a very 
heavy and unusual loss but in the absence of unseaworthiness, which 
would prevent the policies from attaching, I do not see why they should 
not respond. It is argued by the respondents that the vessel was 
unseaworthy because proper fodder was not furnished and the said 
authority is cited to support the proposition but I do not think it can 
properly be deemed to go to that extent. Every proper effort was 
made hère to render the ship in a suitable condition with respect to 
fodder and if the unusual loss was due to the hay, or rather lack of 
additions to the hay for the purpose of rendering it more digestible 



968 168 FEDERAL REPORTER. 

and nutritious, that was knowledge obtained after the event and should 
not affect the obligations of the underwriters, who took the risk at 
premiums with which they were satisfied at the time. I do not know 
what the value of insurance would be if it could be set aside in a 
case of this kind. I therefore hold that the obligations of the insured 
with respect to furnishing food for the animais were complied with 
and the defence in this respect should fail. 

The respondents claim that the libellant suffered no loss under the 
policies. 

It appears that the libellant was the time-charterer of the Nordkyn 
and on July 8th, 1904, sub-chartered her to James Graham "for a 
period of one trip from New Orléans to Cape Town, S. A. with a 
cargo of live stock and gênerai merchandise etc." The charter fur- 
ther provided: 

"4. Also that the total amount of freight payable by the parties of the sec- 
ond part is to be a lump sum of £4,250 Br. Stg. In full of ail primage, port 
charges, dues, pilotages, etc. at both ports of loading and discharging. One half 
of this total amount of freight say £2,125 Br. Stg. to be prepald by the parties 
of the second part at New Orléans, on signing Bills of Lading by the Master. 
The remaining one half, say, £2,125 Br. Stg. to be paid on delivery of the live 
stock etc. at Cape Town, S. A. Bills of Lading to give ship lien on live stock 
etc. for the balance of freight due, this balance to be insured at charterers 
expense for ships beneflt against ail risks including mortallty. Insurance 
certificate to be turned over to The Tweedie Trading Co. as soon as received 
by Jas. Graham and Jas. Graham to notify the Tweedie Trading Co. before 
sailing of where insurance effected and conditions. * * * 

7. Also that, the captain shall sign Bills of Lading as and when presented 
without référence or préjudice to this charter party, any différence in freight 
to be settled at port of loading before sailing, if in charterers favor, by 
Captain's draft payable five days after arrivai at Cape Town, if in steamers 
favor, in cash at New Orléans less the insurance. * * * 

9. Also that, charterers to supply live stock flttings, furnish cattlemen, 
feed and fodder for the live stock at their own expense and to load and dis- 
charge the ship free of charge. 

10. Also that, the ship is to pay for victualing the cattlemen, furnishing 
them with ordinary cattlemen's food and returning theru to a United States 
Port via port or ports." 

It was alleged in the first libel that the Western Assurance Com- 
pany: 

" * * * : underwrote its policy of insurance on the said balance of freight 
money to become due under the said sub-charter, — that is to say,— the sum of 
Two thousand pne hundred and twenty-flve pounds British sterling, and 
delivered the said policy of insurance to the said Graham. wherein and where- 
by it insured the said Graham and his assigns, to the extent of said balance, 
for the beneflt of libelant, against ail risks that might happen to the said 
cattle upon the said voyage, including mortality. * * * » 

The libel also alleged: 

"It was further agreed in said sub-charter that the balance of the charter 
hire should be insured at the charterer's expense. * * * " 

The first amended libel alleged : 

"Said charter provided that the libelant should hâve a lien on freights and 
subfreights for the payment of charter hire." 

The libellant filed a second amended libel in which it alleged that 
the respondents: 
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" * * * underwrote its two certain policies of insurance on the said bal- 
ance of the freight nioney to become due under the said sub-charter. * * * " 

On the trial, the libellant moved to amend its second amended libel 
by inserting the words "bill of lading" before the word "freight." This 
was subsequently allowed. Consequently the subject of insurance was 
the bill of lading freight. 

The respondents claim that the libellant has no interest in such 
freight and therefore none in the subject insured; and further that 
the freight had actually been earned and it follows that the under- 
writers can not be held liable. 

It appears that section 4 of the charter provided as quoted above. 

The balance of freight due was the subject of insurance. It might 
hâve been one-half of £4,250 or might hâve been more. It was in fact 
£2,125.6.10, with a detailed valuation on each animal. Apart, how- 
ever, from such nice computations, there was an évident intention hère 
that the libellant should be insured against any loss of freight which 
it might suffer and it seems obvious that a loss was suffered by it. 
This claim of the respondents should therefore be rejected. 

The further contention is made by the respondents that there is no 
légal or other justification for the allowance of alleged expenses in 
Barbados. 

There was no real trouble about the water for although one tank 
had become stagnant, there was an abundance in the remaining tanks 
and if there had been any deficiency it could hâve been supplied by 
means of the condenser on board. There was no reason therefore for 
going to Barbados on account of water, although some was put aboard 
there. There was difficulty, however, about the cattle men. Some 10 
of them became dissatisfied, alleging insufficiency of the proper kind 
of food. The demand was not justified as there was ample food, which 
they were obliged to admit. They then asked for fresh bread. This 
it was impossible to furnish them. They were getting the same kind 
of bread as the other men but they remained dissatisfied and refusée! 
to work. It was concluded that the cattle were in danger, and it 
was necessary to seek the nearest port, which was Barbados, to ob- 
tain new men. 

The provisions of the contracts upon this point were: 

" * * * And in case of any loss or misfortune, it shall be lawful and 
necessary to and for the assured, his or their faetors, servants and assigns, 
to sue, labor and travel for, in and about the defence. safeguard and recovery 
of the said Live Stock, or any part thereof, without préjudice to tins insurance ; 
to the charges whereof, the said Assurers will contribute according to the rate 
and quality of the sum herein insured. * * * " 

It was held in The Pomeranian, Prob. Div. 1895, 349, that a marine 
policy of insurance on live cattle, including mortality from any cause 
whatsoever, renders the insurer liable, under the suing and laboring 
clause, for the extra cost of fodder supplied to the cattle whilst the 
vessel in which they were shipped was detained in a port of refuge 
for necessary repairs due to périls of the sea, for there was a danger 
of total loss unless the expense was incurred. The facts there are 
somewhat différent from those in the case under considération, but 
there does not appear to be any différence in the governing principle. 
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Hère there was also danger of loss if the déviation was not made, and 
it seems proper that the underwriters should bear the expense. See, 
also, Popham v. The St. Petersburg Ins. Co., 10 Com. Cas., 276. 

The underwriters were duly kept advised of the Barbados incident 
by the libellant and approved of its action, subject of course to the 
subséquent détermination of their légal liability. What was done was 
for the underwriters' benefit and they should respond for the dis- 
bursements. 

There will be a decree for the libellant for the freight on the lost 
animais, also to cover the Barbados expenses, for the ascertainment 
of which a référence will be necessar'y. 



WM. WOLFF & CO. v. UNITED STATES. 

(Circuit Court, N. D. Califomia. March 22, 1909.) 

No. 13,830. 

Customs Duties (§ 85*)— Procédure— Appeal from Genebal Appraisers— Ad- 
ditional Evidence. 

An importer is not precluded from introducing new évidence in the Cir- 
cuit Court, on appeal from tbe Board of General Appraisers, under Cus- 
toms Administrative Act June 10, 1890, c. 407, § 15, 26 Stat. 138 (U. S. 
Comp. St. 1901, p. 1933), if ne introduced some évidence before the board. 

[Ed. Note. — For otûer cases, see Customs Duties, Cent. Dig. § 205 ; Dec. 
Dig. § 85.*] 

On Application for Review of a Décision by the Board of United 
States General Appraisers. 

Choynski & Humphreys (William P. Humphreys, of counsel), for 
importers. 
Robert T. Devlin, U. S. Atty., and George Clark, Asst. U. S. Atty. 

VAN FLEET, District Judge. This is an appeal from a décision 
of the Board of General Appraisers sustaining the action of the col- 
lector of customs at the port of San Francisco in assessing and col- 
lecting the duty on a certain consignment of German kùmmel, known 
as "Gilka Kùmmel," imported by the petitioner. The question in- 
volved before the collecter was whether the commodity was dutiable 
under TariffAct July 24, 1897, c. 11, § 1, Schedule H, 30 Stat. 173 
(U. S. Comp. St. 1901, p. 1653), which fixes the tax of $2.25 per 
proof gallon, or came within the trade convention with Germahy then 
in force, made in pursuance of section 3 of the tariff act, which fixes 
the duty on importations of like character from that country at $1.75 
per proof gallon. Proc. of Près. 31 Stat. 1978. 

The importer claimed that the commodity was a product of the 
soil of Germany, and had been imported by it direct from that country, 
having been bought on its account from the manufacturer at Berlin. 
But the certified invoice accompanying the shipment, instead of hav- 
ing been made out in Berlin, was issued and consulated at Antwerp, 
and disclosed nothing as to the place of purchase or country of pro- 

«B'or otber cases see same topic & § ntjmbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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duction of the goods covered. The collector had consequently no dis- 
crétion but to treat the merchandise as an importation from Belgium, 
which he did, and imposed duty at the higher rate. The importer, 
however, was granted the privilège of entering the goods upon a pro 
forma invoice on giving a bond to produce later a corrected invoice, 
properly made out and consulated at Berlin, and the duty was then 
paid under protest. The protest having been duly certified by the col- 
lector to the Board of General Appraisers, that tribunal, upon a hear- 
ing subsequently had before it, affirmed the ruling of the collector. 
Thereupon this application was made to review the décision of the 
board ; and the parties having, as authorized by the statute, taken such 
additional évidence in this court as they desired, the matter has now 
been submitted. 

There is but one question presented hère, and that is a question of 
law. The évidence taken in this court upon which the controversy 
is submitted need not be stated, since it is conceded by the govern- 
ment that, if available to petitioner, it is sufficient to sustain its con- 
tention as to the source and character of the importation. In that 
respect it is stated in the brief of the United States attorney: 

"No dispute is made in this case as to the character of the imported article. 
It cornes within the provisions of section 3 of the act of 1897 hereinbefore re- 
t'erred to, and it cornes within the purview of the President's proclamation. 
And it is conceded that the contention of the petitioner hère is correct, provid- 
ing proper procédure has been followed by the importer to show that the 
ktimmel imported was liable to a duty of only $1.75 per gallon, instead of the 
regular duty of $2.25 per gallon." 

The defect in procédure implied in this language and urged by 
the government as its sole objection is that the additional évidence 
taken hère cannot be resorted to by petitioner to counterveil the rul- 
ing of the Board of General Appraisers, for the reason, as claimed, 
that no évidence on certain essential features of the controversy was 
presented to that board. Counsel says : 

"In this case it was incumbent upon the petitioner to produce évidence be- 
fore the Board of General Appraisers to establish an importation direct from 
Germany, and to establish the fact that the ktimmel was a product of Germany, 
and that it had not become mingled with thé commerce of Belgium prior to its 
shipment." 

And it is contended that no such évidence was there presented, and 
that in such an instance the protesting importer cannot be permitted 
for the first time to présent such évidence hère, that the case must be 
regarded as if the party had defaulted before the board and given it 
no opportunity to pass upon the merits of the controversy, and thus 
one of the essential features of the procédure provided by the statute 
has been ignored. The authority relied upon to sustain this position 
is the case of United States v. China & Japan Trading Co., 71 Fed. 
864, 18 C. C. A. 335, decided by the Circuit Court of Appeals for 
the Second Circuit. In that case Judge Wallace, commenting upon 
the record before them, used this language: 

"Notwithstanding thèse articles were improperly classifled by the collector* 
the Board of Appraisers was entirely justified in afflrming his décision. It 
appears from the record that the board affirmed the collector because the im- 
porter failed to appear pursuant to its notification to show cause why the ae- 
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tlon of the collecter should not be aflarméd. The whole scheme of the customs 
administrative act would be defeated if the importer, vvho complains of the ac- 
tion of the collecter, can obtain a review of that action by the Circuit Court 
without first resorting to the Board of General Appraisers and obtaiiiing its dé- 
cision upon the facts and the law of the case. The point, however, does not 
seem to Eavë been presented for the considération of the Circuit Court, bas not 
been arguer! in this court, and is not suggested in the assignnients of error. 
Consequently we are not called upon to consider it." 

As indicated, this language was used by the learned judge merely 
en passant, and in response to no question presented or involved in 
the case, and it must therefore be regarded as a pure dictum. It does, 
however, in my judgment express a correct and just principle of law, 
and one applicable to the construction of the statute in question, 
and should therefore in a proper case be applied. But it has no appli- 
cation to the facts of the présent case. The record hère discloses that 
the hearing before the board was not permitted to go by default. The 
protesting importer was not only represented on the hearing, but there 
was' évidence presented which in my judgment was sufficient to hâve 
warranted, although perhaps not demanding, a finding by the board 
sustaining the protest. The board had before it, not only the original 
invoice certified at Antwerp, but a corrected invoice properly con- 
sulatedat Berlin, which latter referred to the commodity as "Ger- 
man kiimmel," and which, when considered in connection with the 
statement therein of the place where purchased, was sufficient to raise 
a presumptïon that it was of German production; and taken in con- 
nection with the sworn statement, wholly uncontroverted, made to the 
board by Mr. Hoyt, representing the importer, was sufficient to rebut 
any inference that the merchandise had ever become commingled with 
the commerce of Belgium. Mr. Hoyt stated in referring to the invoice 
originally taken out at Antwerp : 

"As the goods were of German production and should be entitled to the 
benefit of the Germau reciprocity treaty, we discarded said invoice on the 
ground tfiat it was not correct, and gave a bond for the production of a cor- 
rected consular invoice, showing the goods were the product of Germany and 
had started on their journey to the United States from Germany." 

This record, therefore, precludes the claim that the case virtually, 
or at ail, went by default at the hearing before the board. Nor did 
the latter regard the case as within that category. Their conclusion, 
as expressed in their opinion, after referring to the évidence before 
them and discussing its effect, was that: 

"There is not before us sufficient facts to warrant us in making a finding in 
favor of the Importera. The protest is therefore overruled." 

In my judgment the facts of the case bring it squarely within the 
principles laid down in Mendelson v. United States, 154 Fed. 33, 83 
C. C. A. 145, a case also decided by the Circuit Court of Appeals for 
the Second Circuit. In that case Judge L,acombe, stating the facts 
of the case, says : 

"The governnient contended, in support of the décision of the Circuit Court, 
that no légal évidence was taken before the board, and that therefore no 'fur- 
ther' évidence should be permitted in the Circuit Court ; and it was argued in 
the brief, with regard to the provision quoted from said section 15 (Act June 
10, 1890, c. 407, -26 Stat. 138 [U. S. Comp. St 1901, p. 1933]): 'The whole ob- 
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ject of this act was to obtain, in the first instance, from the Board Of Apprais- 
ers, their décision upon questions of classification ; and, where no légal testi- 
mony is oft'ered before said board when the case is called for argument, the 
appellant cannot in his appeal ask that further testirnony may be taken. 
* * * Since the China & Japari Trading Company décision, it has been gen- 
erally reeognized that, where the importera neglected to appear before the 
board on due notice, they would be deuied the privilège of introducing further 
évidence in the Circuit Court. The question arises: Are they in any better 
position, if they do appear and introduee an ex parte affldavit, which would not 
be received or considered by any court as légal évidence?' In the iruporters' 
brief it was urged that the board had admitted tbe affldavit as évidence, and 
that this admission made it compétent under the further provision of said sec- 
tion .that 'ail the évidence taken by and before said appraisers shail be compé- 
tent évidence before said Circuit Court' ; and it was pointed out that this court, 
in U. S. v. Downing, 146 Fed. 56, 60, 76 C. C. A. 376, had considered and given 
weight to an ex parte affldavit made by the exporter of the goods. Note U. S. 
v. Hempstead (C. C.) 153 Fed. 483." 

In ânswering the contention of the government it is said in the 
opinion : 

"Testimony was taken in the Circuit Court; but the judge, upon motion of 
counsel for the government, expunged it, citing U. S. v. China & Japan Co., 71 
Fed. 864, 18 C. C. A. 335. In the case cited the importer offered no évidence in 
support of his protest, and 'failed to appear pursuant to the board's notifica- 
tion to show cause why the action of the collecter should not be affirmed.' In 
the case at bar, however, the importer did appear and offered évidence, which 
the board found not satisfactory. It consisted merely of an affldavit made by a 
person in China. The rule laid down in the China & Japan Case does not ap- 
ply where the importer appears and offers some évidence to support his pro- 
test. We are of the opinion, therefore, that the évidence taken in the Circuit 
Court was properly in the record and should be considered." 

In accord with the conclusion there expressed, I am satisfied that 
the petitioner must be given the benefit of the évidence offered; and, 
in view of the conceded effect of that évidence, the ruling of the Board 
of General Appraisers must be reversed, and the protest sustained. 

It is so ordered. 



In re DUNSEATH & SON CO. et al. 
(District Court, W. D. Pennsylvania. March 22, 1909.) ' 
No. 5. 

1. BANKRUPTCY (§ 115*)— ItECEIVERS— ExTRATERRITORIAL AUTHORITY. 

A receiver in bankruptcy appointed by the District Court of one district 
cannot maintain an action in the District Court of another district to re- 
cover assets in the hands of strangers, nor can a court of the latter dis- 
trict stay the offlcers of the state court and order them to surrerder as- 
sets of the bankrupt within the district to the receiver appointed in the 
foreign district, that the assets may be preserved until a trustée is elected. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 115.*] 

2. Bankruptcy (§ 114*)— Fédéral Courts— Ancillary Jurisdiction— Receiv- 

ers. 

Undér Bankr. Act July 1, 1898, c. 541, § 1, 30 Stat. 544 (U. S. Comp. St. 
1901, p. 3418), giving fédéral courts bankruptcy jurisdiction to be exer- 
cised within their territorial limita, to administer estâtes in ail their dé- 
tails, and providing that nothing contained in the enumerated powers in 
section 2 should deprive a court of bankruptcy of any power it would 

•For other cases see same topie & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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possess lf the spécifie powers had not been therein enumerated, a fédéral 
District Court in a district other than that in which bankruptcy proceed- 
, ings are pending has jurisdiction to appoint an ancillary receiver to take 
possession of property in such district belonging to the bankrupt pending 
adjudication, in order to préserve the saine. 
[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 114.* 
Jurisdiction of fédéral courts in suits relating to bankruptcy, see note to 
Bailey v. Mosher, 11 O. C. A. 313.] 

John W. Dunkle and Carrell & Henkle, for petitioners. 
J. M. Shields and A. B. Angney, for creditors. 

YOUNG, District Judge. This case is hère upon the pétition of the 
American Manufacturing Company, a corporation of the state of West 
Virginia, which recites that it is a creditor and a person intefèsted in 
the estate of the above bankrupts ; that Robert Dunseath, individually 
and the firm of Dunseath & Son Company, on February 9, 1909, filed 
a pétition in the clerk's office of the District Court for the Southern 
district of New York, praying for the adjudication in bankruptcy of 
Robert Dunseath, individually and the partnership firm of Dunseath 
& Son Company; that the bankrupts hâve been engaged in business 
in the city of New York, in the Southern district of New York ; that 
on February 9, 1909, the United States District Court for the South- 
ern district of New York appointed James O. Tryon receiver, who 
has duly qualified and given bond as required by the court ; that the 
partnership of Dunseath & Son Company consists of Robert Dun- 
seath, Alfred E. Dunseath, an infant, and George Harvey ; that service 
of the subpœna has not been had on Harvey, and that time will be 
required to serve him by publication; that pending the appointaient 
of a référée the adjudication and élection of a trustée several months 
will probàbly elapse ; that property consisting of machinery and sup- 
plies used in the construction of bridges is located near the town of 
Donora, in this district; that the assets within this district can now 
be sold at higher prices than later because of a demand for such ma- 
terial in the construction of a new bridge at Donora; that the ex- 
pense of caring for the assets pending the élection of a trustée could 
be saved by the appointaient of a receiver and the sale of the assets; 
and that an ancillary receiver should be appointed. The pétition filed 
by James O. Tryon, the receiver appointed by the District Court for 
the Southern district of New York, was filed with the above-recited 
pétition of the American Manufacturing Company, which recites the 
same mattérs, and, in addition thereto, that the assets of the bank- 
rupts located in this district are in the custody of the sheriffs of Wash- 
ington and Westmoreland counties, both in this district, by virtue of 
sundry writs of foreign attachments obtained within four months of 
the commencement of the bankruptcy proceedings, and that said sher- 
iffs refused to deliver the property seized thereunder to the petitioner 
as receiver, and prays for an order directing thèse officers to turn over 
the assets in their custody to the receiver. Service of notice of thèse 
applications was accepted by counsel for the attaching creditors. 
Two questions are thus presented for our considération : First. Can 

•For other cases see same topio & § number In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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the District Court of this district stay the officers of the state court, and 
order them to surrender the assets of the bankrupts in this district to 
the receiver appointed in the Southern district of New York, so that 
they may be preserved until the trustée is elected? Second. Has a 
District Court of the United States jurisdiction to appoint an ancillary 
receiver pending the adjudication of the bankrupts in another district 
in aid of the proceedings in bankruptcy? 

The first question must be answered in the négative. The weight 
of authority is that the receiver appointed by the District Court of 
-one district cannot maintain an action in the District Court of another 
district to recover the assets in the hands of strangers. The extra- 
territorial power of a receiver was carefully considered in the case 
of Clark v. Booth, 17 How. 327, 15 L. Ed. 164, and it was there de- 
cided that the receiver possessed no such power. This case was re- 
ferred to in the case of Haie v. Allinson, 188 U. S. 56, 23 Sup. Ct. 244, 
47 L. Ed. 380, where Mr. Justice Peckham, in commenting on the case 
•of Clark v. Booth, said : 

"\Ve do not think anything has been said or decided In thla court which de- 
-Btroys or liinlts the controlling authority of that case." 

In our own circuit Judge McPherson, sitting in the Eastern district 
of Pennsylvania, in the case of In re National Mercantile Agency (D. 
€.) 12 Am. Bankr. Rep. 189, 128 Fed. 639, decided that a receiver in 
bankruptcy under an order to collect and take possession of ail the as- 
sets of an alleged bankrupt is not authorized to bring suits in a dis- 
trict other than the one in which he was appointed, and shows that 
this position is sustained by the highest authority. We must therefore 
conclude that the receiver in the case at bar cannot maintain a suit 
in this district. Under the prevailing authorities he certainly cannot 
"by a summary proceeding such as is brought in this case either re- 
strain the state officers or recover the assets of the bankrupts from 
the hands of strangers. This disposes of the first question. 

The second question, viz., Has the District Court of this district 
jurisdiction to appoint an ancillary receiver in aid of the District 
Court of the United States for the Southern district of New York, 
-which has taken jurisdiction of the bankrupts' estate? is one of very 
much more difficulty. We are confronted with thèse facts. A receiver 
lias been appointed to take possession of and préserve the assets of 
the alleged bankrupts until a trustée can be appointed. Almost ail 
the assets of the bankrupt are within this district. An adjudication 
cannot be had and a trustée cannot be elected for a long time because 
of the iip.ossibility of serving one member of the bankrupt firm. 
The assets consist of machinery and bridge supplies for which there 
is now a ready market at good priées because of the building of a 
bridge at the place where the assets are located. Thèse assets will not. 
■only be less salable in the future, but the expense of preserving them 
by the state officers in custody of them by writs of attachment will 
be large. If not interfered with, the state officers, pending the appoint- 
aient of a trustée, who can bring a plenary action to recover them, may 
proceed upon their writs and the title to the assets pass to third par- 
ties, and the amount realized on a forced sale be but a moiety of their 
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'real value. Under thèse facts, if there is any authority in this court 
to appoint an ancillary recèiver, it should be done. This question has 
never been decided, so far as we hâve been able to find, by any fédéral 
appellate court, and the décisions of the fédéral District Courts are 
diverse. , : 

We believe the correct principle to be stated in the case of Lathrop, 
Assignée, v. Drake, 91 U. S. 516, 23 L. Ed. 414, where Mr. Justice 
Bradley, in deciding a case arising under the bankruptcy act of 1867 
(Act Mardi 2, 1867, c. 176, 14 Stat. 517), says : 

"But the exclusion of other District Courts from jurisdiction over thèse pro- 
ceedings does not prevent them from exercising jurisdiction in matters grow- 
ing out of or eonnected with that identical bankruptcy, sp far as it does not 
trench upon or conflict with the jurisdiction of the court in which the case is 
pending. Proceedings ancillary to and in aid of the proceedings in bankruptcy 
may be necessary in other districts where the principle court cannot exercise 
jurisdiction, and it may be necessary for the assignée to i.nstitute suits in 
other districts for the recovery of assets of the bankrupt. That the courts 
of such other districts may exercise jurisdiction in such cases would seem to 
be the necessary resnlt of the gênerai jurisdiction conferred upon them, and 
is in harmony with the design and scope of the act. The state courts may un- 
doubtedly be resorted to in cases of ordinary suits for the possession of prop- 
erty or the collection of debts ; and it is not to be presumed that embarrass- 
ments' would be encountered in those courts in the way of a prompt and fair 
administration of justice. But a uniform System of bankruptcy, national in 
Its character, ought to be capable of exécution in the national tribunals, with- 
out depefl/'ence noon those of the states in which it is possible that eniliarrass- 
ments might arise. The question has been quite fully and satisfactorily dis- 
cusfed by a member of this court in the First circuit in fhe case of Sherman 
v. Bingham, 7 N. B. B. 490; and we concur in the opinion there expressed, 
that the several District Courts hâve jurisdiction of suits brought by assignées 
appointed by other District Courts in cases of bankruptcy." 

That learned judge, without further elaborating this doctrine, cites 
the opinion of Mr. Justice Clifford in the case of Sherman v. Bing- 
ham, Fed. Cas. No. 12,762, where is found a most learned, exhaustive, 
and persuasive discussion of the power of the fédéral courts to uni- 
formly and effectively administer the national bankruptcy act. The 
reasons for th'S décision are equally applicable to the présent bank- 
ruptcy act. The bankruptcy act of 1898 (Act July 1, 1898, c. 541, 
30 Stat. 544 [U. S. Comp. St. 1901, p. 3418]) throughout gives to the 
fédéral courts jurisdiction to be exercised "within their territorial 
limits" to administer the estâtes of bankrupts in ail their détails. Sec- 
tion 2 enumerates their powers, and closes with the provision that: 

"Nothing in this section contained shall be construed to deprive a court of 
bankruptcy of any power it would possess were certain spécifie powers not 
heroin enumerated." 

We hâve in this section, then, not only powers enumerated and au- 
thority to take j'urisdiction conferred ; but, lest any matter necessary 
to the complète administering of the estate should hâve been over- 
looked in this section, we hâve the provision reaffirming to those 
courts ail the powers they would possess as a court of bankruptcy 
commensurate with the purposes of a system of administering insol- 
vent estâtes. Thèse fédéral courts hâve apart from and undisturbed 
by this act their jurisdiction as ordinary courts of suits at law and in 
equity as defined by statute and décision. This jurisdiction of the 
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District Court has been well definéd in Lathrop, Assignée, v. Drake, 
supra, where the learned justice says: 

"Of this there are two distinct classes: First, jurisdiction as a court of 
bankruptcy over the proceedings in bankruptcy initiated by the pétition and 
ending in the distribution of assets amongst the creditors and the discharge or 
refusai of a discharge of the bankrupt; secondly, jurisdiction, as an ordinary 
court, of suits at law or in equity brought by or agalnst the assignée in référ- 
ence to alleged property of the bankrupt, or to daims alleged to be due from or 
to hiin." 

Our présent bankruptcy act, being a System of law enacted for the 
purpose of establishing a uniform System for the adjustment of in- 
solvent estâtes throughout the Union, is not only to be construed in 
the light of other bankruptcy acts heretofore enacted in this country, 
but is to be construed with such liberality as will make the System 
effective in the collection, préservation, and distribution of estâtes. 
If, therefore, we may interpret this act with the purposes in view 
which we believe courts hâve held to be its purposes, we find that 
unless the creditors or the bankrupt or some other interested party 
may go into a court of like jurisdiction beyond the territorial limits of 
the court having the administration of the estate, for the purpose, 
pending adjudication (for we hâve seen no one can bring a plenary 
suit until a trustée is elected and no summary proceedings can be 
commenced for the collection of the assets of the bankrupt), of collect- 
ing or preserving the assets for distribution to the creditors in the 
district having jurisdiction of the estate, we shall find the assets scat- 
tered into innocent hands by bona fide sales upon judicial process at 
great sacrifice, stolen, depreciated in value by reason of neglect, or 
destroyed, so that, when finally one has arisen with power to take 
possession of them, their value will hâve departed, and little will be 
left for those interested in the estate. And ail this, although the stat- 
ute says that the title to the assets passes out of the bankrupt to the 
trustée from the commencement of the proceedings wherever they may 
be situated. 

Does not a bankrupt act so interpreted as to resuit in such failure 
destroy the beneficent System by which the honest debtor may turn 
over to his creditors ail that he has with the expectation that it will 
be so conserved and preserved that his just creditors will hâve the 
benefit of it? Is the act regulating this System to be so interpreted 
that, while it only allows the court of the domicile to take into its 
grasp assets within its territorial boundary, and forbids it to enter 
by its accredited officer another co-ordinate court, it will also stay 
the arm of every other court beyond its territorial boundary from aid- 
ing or assisting it in doing that for which the law was enacted ? Right- 
ly interpreted, we believe the true doctrine is that this is an effective 
national System of administering insolvent estâtes, giving to the court 
of the domicile full power to administer the estate, and giving to 
other courts of like jurisdiction beyond the boundary of the primary 
court full authority to aid by its decrees and processes that primary 
court, so that ail the assets of the bankrupt may be at last brought 
into the primary court for distribution. We believe the authority of 
the District Courts of sister jurisdictions is auxiliary and ancillary for 
168 F.— 62 
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the purpqse of making the act effective.' Many cases might be cited 
showing the ancillary powers in sistef courts outside of those per- 
taining to bankruptcy. 

We believe the authority rests in this court to aid the District Court 
for the Southern district of New York in its administration of the 
bankrupts' estate by appointing an ancillary receiver who shall take 
the assets and préserve them until there shall be an adjudication and 
appointaient of a trustée. Let an order be drawn accordingly. 



In re SYMANOWSSKI. 
(Circuit Court, N. D. minois, B. P. March 29, 1909.) 

1. Aliens (§ 69*)— Natubalizatton— Recobd. 

A naturalization record need not show jurisdiction, or that ail the légal 
requisites hâve been complied with, nor contain the alien's previqus déc- 
laration of intention to become a citizen, in order to import validity. 

[Ed. Note. — For other cases, see Aliens, Dec. Dig. § 69.*] 

2. Aliens (§ 70*) — Naturalization— Pboceedings op Court. 

Courts, in èxercising jurisdiction tq admit aliens to citizenship, act Jn- 
dicially, and their proceedings must be liberally construed ; every intend- 
ment beihg in their favor. 

[Ed. Note.— For other cases, see Aliens, Dec. Dig. f 70.*] 

3. Aliens (§ 88*)- i CiTizENSHip— Declabatïon of Intention— Minobs. 

Under.Rev. St. § 2165 (U. S. Comp. St. 1901, p. 1329), providing that aliens 
may be àdmitted to citizenship where a déclaration of intention shall hâve 
been flled at least two years before admission, such déclaration may be 
made by a minor just before coming of âge, and is ratifled on his subsé- 
quent application for citizenship after arriving at majority. 

[Ed. Note. — For other cases, see Aliens, Dec. Dig. § 68.*] 

4. Aliens (| 68*) — Citizenship— Déclaration of Intention— Statutes. 

Rev, St. § 2165 (U. S. Comp. St. 1901, p. 1329), providing that aliens 
may be àdmitted to citizenship where a déclaration of intention shall hâve 
been filed at least two years before admission, does not require a renuncia- 
tion of allegiance to the forelgn sovereign, or the actual déclaration of 
allegiance to the United States, at the time of the applicant's déclaration 
of intention to become a citizen. 

[Ed. Note. — For other casés, see Aliens, Dec. Dig. § 68.*] 

Mr. Crutchfield, for the Attorney General. 

SANBORN, District Judge. The pétition was made October 26, 
1908, and properly verified on the same day by two compétent wit- 
nesses. It appears from the pétition that the applicant was born in 
Russia March 10, 1885,; that be immigrated May 15, 1901, and has 
resided in the United States sirice May 23, 1901, and in Illinois since 
May 25, 1901. The pétition and vérification were fully supported by 
the testimony oh the hearing. The only question is whether the déc- 
laration of intention to become a citizen, made March 8, 1906, was 
not made one day too sooji. The applicant, having been born March 
10, 1885, became of full âge March 9, 1906, so that his déclaration, 
made March 8, 1906, was made one day before he reached his ma- 

: *For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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jority. Was a minor, pursuant to the law in force March 8, 1906, 
compétent to make a déclaration of intention to become a- citizen of 
the United States? 

Naturalization is now governed by the provisions of Act June 29, 
1906, c. 3592, 34 Stat. 596 (U. S. Comp. St. Supp. 1907, p. 95) ; and 
by section 4 of that act a minor may déclare his intention to become 
a citizen after reaching the âge of 18 years. Régulations for the ex- 
écution of the act of June 29, 1906, made by the Secretary of Com- 
merce and Labor, took effect, pursuant to section 28 of the act, Sep- 
tember 27, 1906. The act itself took effect on that day. The case, 
therefore, is governed by the law in force prior to the act of 1906, 
which is embodied in sections 2165 and 2167, Rev. St. (U. S. Comp. 
St. 1901, pp. 1329, 1332). Thèse sections are as follows: 

"Sec. 2165. An alien may be admltted to become a citizen of the United 
States in the following nianner and not otherwise: First. He shall déclare 
on oath, before a Circuit Or District Court of the United States, or a district 
or Suprême Court of the territories, or a court of record of any of the states 
having common-law jurisdiction, and a seal and clerk, two years, at least. 
prior to his admission, that it is bona fide his intention to become a citizen 
of the United States, and to renounce forever ail allegiance and fidelity to 
any foreign prince, potentate, state, or sovereignty, and, particularly, by name, 
to the prince, potentate, state, or sovereignty of which the alien may be àt 
the time a citizen or subject. * * * " 

"Sec. 2167. Any alien, being under the âge of twenty-one years, who has 
resided in the United States three years next preceding his arriving at that 
âge, and who has continued to réside therein to the time he may make ap- 
plication to be made a citizen thereof, may, after he arrives at the âge of 
twenty-one years, and after he has resided flve years within the United 
States, including the three years of his minority, be admitted a citizen of the 
United States, without having made the déclaration required in the first con- 
dition of section twenty-one hundred and sixty-five; but such alien shall 
make the déclaration required therein at the time of his admission ; and shall 
further déclare, on oath, and prove to the satisfaction of the court, that, for 
two years next preceding, it has been his bona fide intention to become a 
citizen of the United States ; and he shall in ail other respects comply with 
the laws in regard to naturalization." 

It will be noticed that there is nothing in the language of section 
2165 to indicate whether the déclarant was required to be 21 years 
of âge at the time of making déclaration. But it is argued in opposi- 
tion to the right of the petitioner to naturalization that, if minors were 
intended to be governed by section 2165, the enactment of section 2167 
was entirely unnecessary, and that the latter section shows a purpose 
on the part of Congress to grant to minor aliens a privilège they 
would not hâve under section 2165. On the other hand, it is urged that 
section 2167 shows that Congress recognized the capacity of a minor 
to form an intention to become a citizen, and if he could form such 
an intention he certainly could déclare it. This is the view taken by 
the Circuit Court of Appeals of the Second Circuit in United States 
v. George, 164 Fed. 45, the latest reported case on the subject. 

In the case of In re Poisson (C. C.) 159 Fed. 283, an application for 
citizenship was granted where the déclaration was made at the âge 
of nineteen; it being held that section 2167 did not imply that an 
alien could in no instance make a déclaration of intention during 
minority. 
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In re Spitzer (C. C.) 160 : Fed. 137, takes the opposite view, upon 
the ground that no alien has a naturàl right to sojourn, réside, or 
become a citizen in the United States, and the giving or withholding 
of either. of thèse rights is an attribute of sovereignty. An alien may 
be admitted to citizenship only by compliance with the conditions 
prescribed by Congress in the exercise of such sovereign power. Sec- 
tion 2167 was an implied déclaration that no step looking to the ac- 
quisition of citizenship can be taken by a person before reaching ma- 
jority, on the theory that the abdication by an individual of allegiance 
to one sovereign and the undertaking of allegiance to another are 
acts of such grave solemnity that they should be performed only by 
persons of mature judgment. While this considération did not con- 
trol the action of Congress in passing the act of 1906, yet the inten- 
tion of previous législation is clear, and Spitzer's déclaration was 
therefore without effect. 

Another case is th'àt of Jonas Gross in the Eastern district of New 
York (160 Fed. 739), where it yftàs held by Judge Chatfield that sec- 
tion 2167 recognizes the capacity of an infant to form an intention, 
and that a déclaration made by an infant may be ratified by him by 
applying for naturalization after becoming of full âge. 

It wil'l be seen that in ail of the casés, except that of Spitzer, which 
was a case in this district, the validity of a minor's déclaration is up- 
held. Such déclarations are also recognized as valid by ail the state 
courts sitting in Chicago. The différent results reached by the courts 
in the cases cited seem to resuit from différent points' of view. If a 
libéral construction is applied, as in the Gross, George and Poisson 
Cases, the minor's déclaration is upheld, at least to the extent that 
he may ratify it, and thus make it retroactively good. If a strict con- 
struction, on the other hànd, is applied, as in the Spitzer Case, it is 
held void. 

There is no doubt great force in the argument that the abdication of 
allegiance to one sovereign and the undertaking of allegiance to an- 
other are acts of grave import and solemnity. But the force of this 
considération is somewhat weakened by thë language of section 2167, 
allowing applicants to déclare on oath that for two years preceding 
it was their bona fide intention to become citizens; and such two 
years might be, ùnder that section, from 19 to 21. This is pointed out 
by Judge Lacornbe in thé George Case. It may also be said that, con- 
ceding the grave nature of the act, yet it is one which, being bénéficiai 
to the applicant, may be ratified by him after reaching his majority. 
This is held by Judge Chatfield in the Gross Case. And it may be 
added that our naturalization laws hâve always been construed, both 
by the State Department and the courts, with the utmost liberality. 
While a déclaration of intention to become a citizen by an adult alien 
does not make him a citizen (Wallenburg v. Missouri Pac. Ry. [C. 
C.J 159 Fed. 217), yet the making of such a déclaration does work 
an important change of status by an adult alien who has gained a 
domicile in this country. This question was very fully considered by 
the State Department in the case of Michael Koszta. The interesting 
correspondence in relation to this case is îound in Wharton's Inter- 
national Law Dig. vol. 2, page 358 et seq. 
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"It is a familiar rule that, on the construction of grants of franchises, that 
construction is adopted which is most favorable to the persons for whose bene- 
flt the franchise is to be granted." I.etter of Mr. Bayard, Secretary of State, 
2 Whart. Int. Law Dig. p. 342, § 173. 

In the same letter he assumes that a minor is incapable of making 
a déclaration of citizenship. Tbe libéral rule of judicial interpréta- 
tion above referred to is said to be in harmony with our System of 
gôvernment, and to hâve been uniformly respected and folio wed by 
the executive brancb of the gôvernment. Letter of Mr. Fish, Secre- 
tary of State, 2 Whart. Int. Law Dig. p. 345. 

A naturalization record need not show jurisdiction, or that ail the 
légal requisites hâve been complied with, in order to import validity. 
A record need not show the requisite previous déclaration of inten- 
tion to become a citizen. The judgment of admission is conclusive. 
Stark v. Chesapeake Ins. Co., 7 Cranch, 420, 3 L. Ed. 391. Natural- 
ization proceedings are liberally construed, every intendment being 
in their favor. Priest v. Cummings, 16 Wend. (N. Y.) 625. Courts 
admitting to citizenship act judicially. In re Bodek (C. C.) 63 Fed. 
814. 

The libéral rule applicable to naturalized citizens is illustrated in 
Manuel v. Wulff, 152 U. S. 505, 14 Sup. Ct. 651, 38 L. Ed. 532. The 
mining laws of the United States apply only to citizens. But where 
a citizen located a mining claim, and conveyed a third interest there- 
in to an alien, Manuel, this was held by the state court to constitute 
an abandonnant of the claim. In a contest involving the right to 
a patent, the court held that Manuel was an alien. He applied for 
naturalization and was at once admitted to citizenship. This was held 
by the Suprême Court, on a writ of error to the state court, to retro- 
actively remove Manuel's disability, citing Governeur v. Robertson, 
11 Wheat. 332, 6 L. Ed. 488, and Osterman v. Baldwin, 6 Wall. 116, 
18 L. Ed. 730, to the effect that naturalization has a rétroactive ef- 
fect in cases of land entries. 

There is nothing in section 2165 which requires a renunciation of 
allegiance to the foreign sovereign, or the actual déclaration of al- 
legiance to this gôvernment. AU that is necessary is a déclaration 
on oath that it is the présent intention of the déclarant to become a 
citizen, and his présent intention to renounce allegiance to his foreign 
sovereign at some future time. In other words, the minor making the 
déclaration simply states his présent intent to do something which he 
cannot then accomplish. The déclaration in no way changes his status, 
nor the status of a déclarant of full âge, unless domiciled hère. If the 
minor may form the intent, why may he not déclare it? Concède thai: 
he is not yet compétent to abdicate his allegiance to one sovereign and 
undertake allegiance to another ; what prevents him from both in- 
tending to do thèse things and giving expression to such intent? 

It seems quite clear to me, on the whole, that the applicant in this 
case should be admitted to citizenship. His déclaration was made only 
a few hours before he reached his majority. By applying for citizen- 
ship based upon such déclaration, he ratified such déclaration, and I 
think such ratification should be given effect. 
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MILLER v. ILLINOIS CENT. R. CO. 
(Circuit Court, N. D. Georgia. April 10, 1909.) 

L Removai, o* Causes (§25*)— Action Akisino Undeb Fedebai, Statute. 

In order to justify a removai of a cause from a state court to the Cir- 
cuit Court of the United States on the ground that the suit is one arising 
under the Constitution, laws, or treaties of the United States as authorized 
by Act Cong. March 3, 1887, c. 373, § 1, 24 Stat. 552, as corrected by Act 
Aug. 13, 1888, c. 866, § 1, 25 Stat. 433 (U. S. Comp. St. 1901, p. 508), it inust 
appear in plaintiff's statement of bis own claim that the suit is one so 
arising, it being insufflcient that such facts appear in the answer or péti- 
tion to remove. 

[Ed. Note. — For other cases, see Bemoyal of Causes, Dec. Dig. S 25.*] 
2. Removai, ot Causes (§ 23*)— Gbounds— Fedebal Constitution, Laws, ob 
Tbeaties. 

A cause cannot be removed to a fédéral court, on the ground that it is 
one arising under the Constitution, laws, or treaties of the United States, 
ruerely because it may become necessary in the progress pf the litigatiou to 
construe the Constitution or laws of the United States, but the cause must 
be one the décision of which dépends on such construction. 

[Ed. Note. — For other cases, see Removai of Causes, Cent Dig. S 54 ; Dec. 
Dig. S 23.*] 

& Removai. of Causes (§ 23*) — Gbounds — Cause Abising Undeb Fedebal 
Constitution and Laws. 

Where an action for injuries to a servant of a rallroad company was 
brought under the employer's liablllty act (Act Cong. April 22, 1908 [Act 
April 22, 1908, 35 Stat. 65, c. 149]), but lt did not appear from plaintiff's 
déclaration that the construction of the act was involved, but that the 
décision wpuld dépend on the law as applied to the facts, the cause was 
not reraovable as arising under the laws of the United States. 

[Ed. Note. — For other cases, see Removai of Causes, Cent Dig. i 54 ; Dec. 
Dig. J 23.*] 

1. Coubts (§ 394*)— Fedebal Courts— United States Supbeme Coubt— Jubis- 

DICT10N. 

Where, in the course of a trial in a stàte court, it develops that the dé- 
cision of a case dépends on the construction of an act of Congress, and 
the décision is against some right or privilège set up and clalrned by the 
défendant thereunder, the case may be reviewed by the Suprême Court 
of thé United States on a writ of errof to the hlgbest state court. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 1053 ; Dec. Dig. i 
894.* 

Jurlsdlction of cases involving fédéral question, see notes to Bailey v. 
Mosher, 11 C. C. A. 308; Montana Ore-Purch. Co. v. Boston & M. a C. & 
S. Min. Co., 35 C. C. A. 7.] 

Burton Smith, for plaintiff. 

Tye, Peeples & Jordan, for défendant. 

NEWMAN, District Judge. In the suit brought in the state court, 
which was removed into the Circuit Court by the défendant corpora- 
tion, the pétition or déclaration is as follows : 

"Georgia, Fulton Gounty. 
"To the City Court of Atlanta: 
"The pétition of Albert Miller shows the following facts: 
"(1) The défendant is the Illinois Central Rallroad Company, a rallroad cor- 
poration with offlcers, agents, and a place of business in said county, 

•For other cases see same toplc & S otmbeb lu Dec. & Am. Digs. 1907 to date, & Rep'r Indexe* 
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"(2) Défendant is a foreign corporation, and is not a résident or citizen of 
the state of Georgia. 

"(.'S) Plaintiff is a citizen and résident of Tennessee. 

"(4) Défendant has damaged petitioner in the sum of $10,000 by reason of 
the following facts: [Hère follows a copy in full of the aet of Oongress of 
April 22, 1908, known as the 'Employer'» Liability Act' (Act April 22, 1908, 35 
Stat. 65, c. 149)]. 

"(0) On or about August 1, 1908, petitioner vvas in the ernploy of the de- 
fendant. 

"(7) On said date, while in the employ of the défendant, he was injured at 
Dyersburg. Tenn. 

"(8) The work in which petitioner was engaged was running a freight train, 
which train was ruuning froni one state into another and was engaged in inter- 
state commerce. 

"(9) Petitioner was employed by the défendant, a common carrier, in such 
commerce. 

"(10) In the discharge of lus dnty petitioner was setting or throwing the 
switch at Dyersburg. 

"(11) The loclc on the switch was hard to handle, and it took some time to 
do this. 

"(12) As soon as petitioner fixed the switch he turned toward the engine on 
which he was working, which had been a short distance from him ; as petition- 
er turned, he found the engine right on him. The engine was backing, and 
the cab was nearly passed. Petitioner grabbed at the cab, was thrown under 
the engine, and bis leg eut off. As petitioner saw he was falling, he halloed. 
The engineer paid no attention to him, and went on some 50 feet beyond him. 

"(13) Défendant was négligent in that its engine advanced toward and upon 
petitioner before any signal was given by petitioner, and before any signal had 
been given that the engine was about to advance upon him. 

"(14) Défendant was négligent in failing to stop its engine after petitioner 
had fallen. 

"(15) Petitioner, as said engine approached him, found the engine right at 
"him. It was his duty to go with said engine, and there was an emergency up- 
on him. 

"(16) Petitioner thought then,-and thinks now, that he was more apt to be 
injured by not seeking to get upon said engine tban seeking to get upon said 
engine. 

"(17) Petitioner used ail ordinary care at the time and place he could hâve 
used under the circumstances. 

"(18) Petitioner's leg was eut off just below the knee. 

"(19) Petitioner was about 27 years of âge, and was earning from sixty to 
seventy dollars per month. 

"(20) Petitioner's capacity to work and earn money has been destroyed. 

"(21) Petitioner has suffered and will always suffer great mental and phys- 
ical pain and anguish as a resuit of said injury. 

"(22) The grabiron or handholds on the side of the engine were insecure, 
unsafe, and not properly constructed. 

"(23) Petitioner brings this suit under the fédéral statute herein set forth, 
and relies solely upon the saine for his recovery. 

"Wherefore petitioner prays that process issue to the défendant requiring it 
to be and appear at the next term of this court to answer his complaint." 

The process attachée! to the déclaration shows that the case was re- 
turnable to the city court of Atlanta on the lst day of March, 1909. 
On that day the défendant appeared and filed its pétition for removal 
to the Circuit Court of the United States for this district, properly 
verified, and accompanied by the bond necessary under the removal act. 
The pétition for removal is as follows : 

"Your petitioner, Illinois Central Railroad Company, appearing only for the 
purpose of this application, respectfully shows to this honorable court: 

"(1) That it is défendant in this suit, which is of a civil nature, and that 



984 168 FEDERAL REPOBTBR. 

the matter and amount in dispute in this case exceeds the value or sum of two- 
thousand dollars, exclusive of interest and costs. 

"(2) That the cause of action on which this suit is founded arises under the 
laws of the United States, under an act of Oongress approved April 22, 1908, 
the title of said act being 'An act relating to the liability of common carriers 
by railroad to their employés, in certain cases.' 

"(3) That this suit shows that petitioner is a common carrier engaged in 
interstate commerce, and that plaintiff was an employé of défendant, and 
above-entitled action is brought for the purpose of recovering from your peti- 
tioner the sum of ten thousand dollars damages on account of personal injuries 
received by plaintiff, while an employé of petitioner engaged in interstate com- 
merce, on one of its cars. 

"(4) Said complaint further shows that the détermination of the liability of 
your petitioner to pay the damages complained of in the complaint, to wit, ten 
thousand dollars, dépends upon the construction of the act of Oongress of the 
United States above referred to, winch act of Congress is set out in plaintiff s 
pétition and made part of his complaint; that the défendant, your petitioner, 
will and does claim that, under and in pursuance of the provisions of said act 
of Congress, it is not liable to plaintiff in any sum whatever. 

"(5) Your petitioner represents that the only question involved in this ac- 
tion arises out of and dépends upon the construction to be given to the afore- 
said act of Oongress of tbe United States, and the décision of this case and of 
the issues arising herein between the plaintiff and the défendant dépends up- 
on the construction of the aforesaid laws of the United States as.contained in 
the «mployer's liability act of Oongress; and this suit arises wholly out of a 
controversy between the parties in regard to the opération and effect of the 
laws aforesaid upon the facts involved. 

"(6) Your petitioner herewith présents a good and sufficient bond, as provid- 
ed by the statute in such cases, that it will, on or before the first day of the 
ensuing session of the United States Circuit Court for the Northern District 
of Georgia, filé therein a transcript of the record in this action, and for the 
payment of ail costs which may be awarded by the said court, if the said Cir- 
cuit Court shall hold that this suit was, wrongfully removed thereto. 

"Your petitioner, therefore, prays that this court proceed no further herein, 
except to make order of removal as required by law, and to aecept the bond 
presented herewith, and direct a transcript of the record herein to be made for 
said court, as provided by law, and, as in duty bound, your petitioner will 
ever pray." 

It will be perceived that the ground for removal is that the cause 
of action on which the suit is founded arises under the laws of the 
United States; that is, under the employer's liability act of Congress 
approved April 22, 1908. The plaintiff has seasonably filed a motion 
to remand this case to the state court from which it was removed. 
Thîs is the motion : 

"Now cornes the plaintiff in the above-stated case and shows to the court 
that there is no dispute or controversy as to the effect or construction of the 
Constitution or laws of the United States involved in said case, and that this 
was the only ground upon which said case was removed. 

"Plaintiff, therefore, moves the court to remand said cause to the state 
court." 

Even if the pétition for removal shows satisfactorily that the dé- 
termination of this case dépends upon the construction of the employ- 
er's liability act of Congress, and I do not think it does, that would be 
insufficient to justify the removal of the case on the ground that it is 
a case arising under the Constitution or laws of the United States. 
Since the décision by the Suprême Court in Tennessee v. Union & 
Planters' Bank, 152 U. S. 454, 14 Sup. Ct. 654, 38 L. Ed. 511, it is 
thoroughly settled that under the act of March 3, 1887, 24 Stat. 552, 
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c. 373, as corrected by the act of August 13, 1888, 25 Stat. 433, c. 866 
(U. S. Comp. St. 1901, p. 508), to justify a removal from the state 
court to the Circuit Court of the United States on the ground that 
the suit is one arising under the Constitution, laws, or treaties of the 
United States, it must so appear in the plaintiffs statement of his 
own claim. Under the act of 1875 (18 Stat. 470, c. 137 [U. S. Comp. 
St. 1901, p. 508]) it was held that if the fact that the case arose un- 
der the Constitution, or laws, or treaties of the United States appeared 
in the answer of the défendant, or the pétition for removal, it was 
sufficient. Railway Company v. Mississippi, 102 U. S. 135, 26 L. 
Ed. 96 ; Ames v. Kansas, 111 U. S. 449, 4 Sup. Ct. 437, 28 L. Ed. 
482; Brown v. Houston, 114 U. S. 622, 5 Sup. Ct. 1091, 29 L. Ed. 
257; Provident Savings Society v. Ford, 114 U. S. 635, 5 Sup. Ct. 
1104, 29 L. Ed. 261; Pacific Railroad Removal Cases, 115 U. S. 1, 

5 Sup. Ct. 1113, 29 L. Ed. 319; Tennessee v. Whitworth, 117 U. S. 
129, 6 Sup. Ct. 645, 29 L. Ed. 830 ; Southern Pacific Railroad Com- 
pany v. California, 118 U. S. 109, 6 Sup. Ct. 993, 30 L. Ed. 103 ; Bock 
v. Perkins, 139 U. S. 628, 11 Sup. Ct. 677, 35 L. Ed. 314. 

But even under the act of 1875 as to cases originally brought into 
the Circuit Court on the ground that the suit was one arising under 
the Constitution, laws, or treaties of the United States, it was neces- 
sary that it should appear to be such a case by the plaintiff's own state- 
ment of his claim. In the opinion by Mr. Justice Gray in Tennessee 
v. Union & Planters' Bank, 152 U. S. 454, 14 Sup. Ct. 654, 38 L,. 
Ed. 511, he said, speaking of the acts of 1887 and 1888 : 

"In section 1, as thereby amended, the words giving original cognizance to 
the Circuit Courts of the United States in this class of cases are the same as 
in the act of 1875 (except that the jurisdictional amount is flxed at $2,000), and 
it is therefore essential to their jurisdiction that the plaintiff's déclaration or 
bill should show that he asserts a right under the Constitution or laws of the 
United States. But the corresponding clause in section 2 allows removals 
from a state court to be made only by défendants, and of suits 'of which the 
Circuit Court of the United States are given original jurisdiction by the pre- 
ceding section,' thus limiting the jurisdiction of a Circuit Court of the United 
States, on removal by the défendant under this section, to such suits as might 
hâve been brought in that court by the plaintiff under the flrst section. 24 
Stat. 553 ; 25 Stat. 434. The change is in accordance with the gênerai policy 
of thèse acts, manifest upon their face, and often recognized by this court, to 
contract the jurisdiction of the Circuit Courts of the United States." 

This case of Tennessee v. Union & Planters' Bank has been fol- 
lowed in many cases by the Suprême Court. In Arkansas v. Kansas 

6 Texas Coal Company, 183 U. S. 185, 22 Sup. Ct. 47, 46 L. Ed. 144, 
in the opinion by the Chief Justice on page 188 of 183 U. S-, on page 
48 of 22 Sup. Ct. (46 L. Ed. 144), it is said: 

"The gênerai policy of the act of Mardi 3. 1887, as corrected by the act of 
August 13. 1888 (24 Stat. 552, c. 373; 25 Stat. 433, c. 860), as is apparent on 
its face, and as has been repeatedly recognized by this court, was to contract 
the jurisdiction of the Circuit Courts. Those cases, and those only, were made 
removable under section 2 in respect of which original jurisdiction was given 
to the Circuit Courts by section 1. Hence it has been settled that a case can- 
not be removed from a state court into the Circuit Court of the United States 
on the sole ground that it is one arising under the Constitution, laws, or treat- 
ies of the United States, unless that appears by plaintiff's statement of his own 
claim ; and, if it does not so appear, the want of it cannot be supplied by any 
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statement; pf the pétition for rempval or fn, the subséquent pleadings. And, 
inoreaveij,) jtljat jurisdiction is not conferred by allégations that défendant in- 
tends to' assert' a défense based on the Constitution or a law or treaty of the 
United States, or under statures of the United States, or of a state, in conflict 
with the Constitution"-— citing Tennessee 'iv. Union & Plantera' Bank, 152 U. 
S. 454, 14 Sur. Ct 654, 38 L. Ed. 511; Chappell v. Watherworth, 155 U. S. 102, 
15 Sup. Oit. 34* 39 L. Ed. 85; Walker v. Oollins, 167 U. S. 57, 17 Sup. Ct. 738, 
42 L. Ed. 76; Sawyer v. Kockersperger, 170 U- S. 303, 18 Sup. Ct. 946, 42 L. 
Ed. 1046; Florida Central & Peninsula Railroad v, Bell, 176 U. S. 321, 20 Sup. 
Ct. 399, 44 L. Ed. 486." 

Considejring the claims the plaintiff has made by his own state- 
ment of'th'é same, is it a case for removal from the state court to the 
Circuit' Court of the United States under the acts of Congress of 1887 
and 1888, as one arising under the Constitution, laws, or trêaties of the 
United States? 

Undèr the act of 1875 it was held by the Suprême Court in Gold 
Washing &,Water Company v. Keyes, 96 U. S. 199, 24 L. Ed. 656: 

"A cause eannot be removed from a state court siinply because, in the prog- 
ress of the litigation, it may become necéssary to give a construction to the 
Constitution or laws of the United States. The décision of the case must dé- 
pend upon that construction. The suit must, in part at least, arise out of a 
controversy between the parties in regard to the opération and effect of the 
Constitution or laws upon the facts involved. That this was the intention of 
Congress is apparent from section 5 of the act of 1875, which requires the 
Circuit Court to dismiss the cause, or remand it to the state court if it shall 
appear, 'at any time after such suit has been brought or removed thereto, that 
such suit does j not really or : substantially in volve a dispute or controversy 
properly within the jurisdiction of said Circuit Court.' 

"Before, therefore, a Circuit Court can be required to retain a cause under 
this jurisdiction, it must in some form appear upon the record, by a state- 
ment of facts, 'in légal and logical form,' such as is required in good pleading 
(1 Chit. PI. 213), that the suit is one which 'really and substantially involves 
a dispute or controversy' as to a right which dépends upon the construction or 
effect of thé Constitution, or some law or treaty, of the United States." 

In Western Union Telegraph Company v. Ann Arbor Ry. Com- 
pany, 178 U. S- 239, 20 Sup. Ct. 867, 44 L. Ed. 1052, it is said: 

"When a suit does not really and substantially involve a dispute or contro- 
versy as to the effect or construction of the Constitution or laws of the United 
States, upon the détermination of which the resuit dépends, it is not a suit 
arising under the Constitution or laws. And it must appear on the record, by 
a statement in légal and logical form, such as is required in good pleading, that 
the suit is one which does really and substantially involve a dispute or con- 
troversy as to a right which dépends on the construction of the Constitution 
or some law or treaty of the United States before jurisdiction can be maintain- 
ed on this ground." Citing Gold Washing & Water Company v. Keyes, 96 U. 
S. 199. 24 L. Ed. 656; Blackburn v. Portland Gold Mining Company, 175 U. S. 
571, 20 Sup. Ct. 222, 44 L. Ed. 276. 

In Défiance Water Company v. Défiance, 191 U. S. 184, 24 Sup. 
Ct. 63, 48 L. Ed. 140, the Chief Justice, in delivering the opinion of 
the court on this question, says : 

"We hâve repeatedly held that 'when a suit does not really and substantial- 
ly involve a dispute or controversy as to the effect or construction of the Con- 
stitution or laws of the United States, upon the détermination of which the 
resuit dépends, it is not a suit arising under the Constitution or laws. And it 
must appear on the record by a statement in légal and logical form, such as 
is required in good pleading, that the suit is one which does really and sub- 
stantially involve a dispute or controversy as to a right which dépends on the 
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construction of the Constitution or some law or treaty of the United States 
before jurisdiction can be maintained on this ground.' " See, also, Bankers', 
etc., Co. v. Railway Co., 192 U. S. 371, 24 Sup. Ct. 325, 48 L.' Ed. 484. 

There are many cases in the Circuit Court to the same effect. In 
Fitzgerald v. Miss. Pacific Railroad Co. (C. C.) 45 Fed. 813, Judge 
Caldwell says on this subject: 

"If tbere is no dispute between the parties as to the meaning of an act of 
Congress, tbere is no fédéral controversy between them, and no cause for re- 
moval. The Suprême Court has settled the rule on this subject." 

See, also, McFadden v. Robinson (C. C.) 10 Sawy. 398, 22 Fed. 10, 
Hambleton v. Duham (C. C.) 10 Sawy. 489, 22 Fed. 465, and Theur- 
kauf v. Ireland (C. C.) 11 Sawy. 512, 27 Fed. 769. 

Now, taking the plaintifï's case as presented by his déclaration, 
it does not appear that the construction of the act known as the "Em- 
ployer's Liability Act" of Congress is in any way involved in this case. 
It seems to be a case where the décision will dépend entirely upon the 
facts of the case as applied to the law. The mère application of the 
act of Congress to the case gives no right of removal. The décision 
of the case must dépend upon its construction, and that in no way 
appears in the plaintifï's pleadings in this case. 

If in the course of the trial of the case in the state court it should 
develop that the décision of the case dépends upon the construction 
of the act of Congress, and the décision is against some right or priv- 
ilège set up and claimed by the défendant thereunder, he is not remedi» 
less. The matter may be re-examined and reversed or affïrmed in the 
Suprême Court of the United States upon writ of error to the highest 
court of the state. If any doubt should exist as to the right to remove 
a case from the state court to the Circuit Court of the United States, 
the case should be remanded, but this is not, to my mind, a doubtful 
case at ail. I am thoroughly satisfied that it was not a removable case. 

An order may be taken remanding this case to the city court of At- 
lanta. 

As this case is to be remanded to the state court upon the ground 
that it was improperly removed, of course the question raised in the 
case hère as to the sufficiency of the service should be left for dé- 
termination in the state court. 



BIVERSIDE MILLS v. ATLANTIC COAST LINE R. CO. 

(Circuit Court, S. D. Georgia, N. E. D. January 14, 1909.) 

1. Carriers (§ 177*) — Intebstate Commerce — Loss or Feeight — Action 
Against Initial Cabeiee— Défense. 

In an action by a shipper against an initial earrier for loss of goods 
sbipped in interstate commerce, as authorized by Hepburn Act (Act Cong. 
.Tune 29, 1906, c. 3591, 34 Stat. 593 [U. S. Comp, St. Supp. 1907, p. 906]) § 7, 
the carrier may niafee any proper défense whieh can be made in a court 
of law and which any Connecting carrier on the line of wbich the goods 
were lost or injury occurred might make. 

[Ed. Note. — For other cases, see Carriers, Dec. Dig. § 177.*] 

*For other cases see same topio & § humbek in Dec." & Am. Digs. 1907 to date, £ Rep'r Indexes 
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2. Caeriebs (§ 23*)— Interstate Commerce— Loss of Goods— Hepburn Act. 

Hepburn Act (Act Cong. June 29, 1906, c. 3591, 34 Stat. 593 [U. S. Oomp. 
St iSupp. 1907, p. 906]) § 7, authorizing an action by the holder of an inter- 
state bill of lading for loss of goods on any part of the transit against the 
initial carrier is valid. 

[Ed. Note. — For other cases, see Carriers, Dec. Dig. § 23.*] 

3. Commerce (§ 1*)— Définition. 

Commerce is an exehange of goods. The word also includes the subject, 
vehicle, agent, and various opérations by which such exchange is ef- 
fectuated. 

[Ed. Note. — For other cases, see Commerce, Cent. Dig. § 2; Dec. Dig. 
§ 1.* 

For other définitions, see "Words and Phrases, vol. 2, pp. 1287-1298 ; vol. 
8, pp. 7606-7607.] 

Action for Damages, under "Interstate Commerce Act." Demurrer 
upon ground of violation of fifth amendment of Constitution, depriv- 
ing of property without due process of law. 

R. J. Southall and Alexander Akerman, for plaintiff. 
Joseph Larriar, for défendant. 

SPEER, District Judge (orally). So clear are my own convictions 
about this question, also in view of its immédiate importance, that 
perhaps I should not, for the sake of attempting anything like a neat 
opinion, delay a décision of the case by taking it under advisement. 

For a very long period of our history, Congress, although author- 
ized by the organic law to regulate commerce between the states, failed 
to take any very valuable or substantial action relating to that great 
topic. The marvelous development of our interstate and foreign com- 
merce, the multiplication of great railroads, the combinations of thèse 
railroads irito vast Systems, the enormous power which was thus ac- 
cumulated by the railroads, and the helplessness of the shipper in his 
conflict with thèse Systems, resulting from such accession of power, 
pressed upon the minds of the members of the national Législature. 
Looking, then, to the letter of the organic law, they found the author- 
ity to enact législation of this gênerai. character. The Interstate Com- 
merce Commission was creatéd. Numerous amendments to the orig- 
inal law were made. Thèse were not, however, regarded as suffi- 
cient, and this bill, which because of the name of its distinguished au- 
thor is called the "Hepburn Bill" (Act June 29, 1906, c. 3591, 34 Stat. 
584 [U. S. Comp. St. Supp. 1907, p. 892]), was enacted. 

Under this provision the action is brought. It is an action in behalf 
of the Riverside Mills, a corporation of this city, against the Atlantic 
Coast L,ine Ràilroad. The complaint is that the plaintiff shipped a 
quantity of its product to points beyond the destination of this ràil- 
road, and that the goods were not delivered. No payment has been 
made for them by the consignée, and redress is sought by recourse to 
an action based upon the provisions of this clause of the "Hepburn 
Bill" (section 7), which is as follows: 

"That any common carrier, ràilroad or transportation company, receiving 
property for transportation from a point in one state to a point in another 
state, shall issue a receipt or bill of lading therefor and shall be liable to the 

•For other cases see same topic & § ncmbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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lawful Solder thereof for any loss, damage, or injury to such property caused 
by it or by any comnion carrier, railroad or transportation company to which 
such property may be delivered or over whose Une or lines such property niay 
pass, and no contract, receipt, rule or régulation shall exempt such comnion 
carrier, railroad or transportation company from the liabllity hereby imposed." 

This is, as I understand it, but the converse proposition of what 
lias long been the law in our own state. If a shipment cornes to this 
state over the lines of Connecting railways, and a default or loss 
is occasioned anywhere by the négligence of one of the railway con- 
nections of a line within our state, it may resuit, if I am not incorrect 
in my recollection, in an action against the railroad whose terminal 
is hère, and which last received the' goods as in good order. Instead 
of making the last railroad responsible, with equal force and justice, 
Congress has reversed the process, which the Législature of Georgia 
long ago fixed, and which has been recognized as the law within this 
state since that statute was enacted. 

Where is the wrong in it? It is said that the initial carrier is obliged 
to give a bill of lading in violation of due process of law. Why so? 
When suit is brought against him, he is entitled to his day in court. 
He can deny that the bill of lading was given, or that the freight was 
received. He can make any proper défense, which may be made in 
a court of law, and which any other Connecting carrier might make, 
wherever the goods are transported, or wherever the loss or injury 
occurred. If the loss occurred from the act of God or from the coun- 
try's enemies, for instance, on a section of thèse intercommunicating 
lines somewhere between hère and the point of destination, or was oth- 
erwise capable of défense, this railroad would hâve the privilège of 
making such défense hère. ( 

By the act of Congress the shipper is afforded an inexpensive and 
convenient tribunal in which to seek enforcement of his rights. When 
we consider the great extension of railroad connections, and the thou- 
sands of miles of distance which they comprehend, in the absence of 
this provision, how helpless would be a shipper hère if he should at- 
tempt to ship his products. to the Pacific Coast, and they should be 
injured, or lost, for instance, on the Oregon Short Line. The rail- 
roads hâve every facility for deriving ail the information in regard 
to the claim. They daily settle and détermine thousands of claims be- 
tween themselves. Where there is a controversy between a single 
individual and many corporations, with such power and such op- 
portunities, how hopeless is he who is compelled to go to a foreign 
jurisdiction, when the railroad fare there might more than offset, his 
profits. Congress has acted wisely. It has brought the courts to the 
door of the shipper. It has bent a listening ear, and heard his com- 
plaints. He is afforded the necessary protection of the law, a speedy 
and cheap trial. 

What is the power "to regulate interstate commerce"? Commerce 
has been defined many times by the Suprême Court. Perhaps the 
définition by Mr. Justice Johnson in Gibbons v. Ogden, 9 Wheat. 230, 
6 L. Ed. 78, is as good as any other. He said : 

"Commerce, in its simplest signification, means an exchange of goods ; but in 
the advancement of society, labor, transportation, intelligence, care, and vari- 
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ous médiums of exchange become commodities, and enter lnto commerce. The 
subject, the vehicle, the agent, and the various opérations become the objecta 
of commercial régulation." 

We hâve seen that Congress can regulate the vehicle of commerce 
and the essentials of that vehicle. It can regulate the proof of the 
passage of possession, the bill of lading, and it requires that the bill 
of lading shall be delivered by the initial road to the shipper. What 
could be more obvious than this necessity? The initial carrier re- 
ceives the goods from the shipper and inspects them. Best of ail, 
it has the opportunity to speak as to their character, and the method 
of ascertaining their value. It charges freight on the entire transac- 
tion. It "gets the business," as is said, that might be sent over any 
other road. The common carriers hâve been given great privilèges by 
the public — among others, the right of eminent domain. Ail the 
agencies of government are made for its protection. If undue réduc- 
tions of rates are attempted by state authorities, the carrier at once 
resorts to the United States courts and obtains relief. That relief 
is ratified by the Suprême Court of the United States. The carrier 
is a great agent of society, and in the acceptance of that agency it 
has received such enormous benefits that it is compelled to submit 
to those restrictions which society finds it necessary to place around 
it for the protection of the public generally. 

To my mind it is amazing that our government had so long failed 
to enact this law. I differ toto ccelo with my gifted friehd, Judge L,am- 
ar, and must overrule the demurrer. 
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(Circuit Court, S. D. Georgia, N. E. D. April 2, 1909.) 

carriers (§ 23*)— constitutional law (§ 248*)— interstate commerce— loss 
of Goods— Action Against Initial Carrieb— Hepburn Act— Attorney's 
Fées 

Act Feb. 4, 1887, c. 104, § 8, 24 Stat 384 (D. S. Comp. St 1901, p. 3159), 
allowlng against an offeuding initial carrier, to a shipper, reasonable at- 
torney's fées in an action for loss of goods, shipped in interstate trade, 
constitutes a valid régulation of interstate commerce. 

[Ed. Note.— For other cases, see Carriers, Dec. Dig. § 23;* Constitution^ 
Law, Cent. Dig. S 703 ; Dec. Dig. § 248.*] 

Action for Damages under "Hepburn Act." Claim of attorney's 
tees under section 8 of the act. 

R. J. Southall and Alexander Akerman, for plaintiff. 
Joseph R. Lamar, for défendant. 

SPEER, District Judge. The question before the court is briefly 
this : Where Connecting lines of railways, engaged in interstate com- 
merce, shall fail properly to transport property which they hâve re- 
ceived and for the transportation of which they hâve been paid, and 
also fail and refuse for an unreasoriable tirne to pay the shipper the 
loss thus sustained, is the court aùthorized by the provisions of the 
act of Congress approved June 29, 1906, known as the "Hepburn Act" 

•For other cases Bee tame topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexai 
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(34 Star. 584, c. 3591 [U. S. Comp. St. Supp. 1907, p. 892]), to allow 
in its judgment reasonable attorney's 'fées to the shipper and against 
the offending companies? 

The précise question in issue has not been detefminéd by a court of 
paramount authority. In the Case riow under considération the con- 
stitutionality of the entire act has been yigorously assailed, but the 
validity of the act and the liability of the défendant company hâve 
beeri sustained. A decree, directing a recovery of some $300 for its 
goods shipped in interstate trade over the defendant's Connecting 
lines, has been entered. The liability of the défendant company for 
the reasonable fee of the plaintifï's attorneys remains to be determined. 
The construction necessary for décision involves the following clauses 
of the act: 

Section 20 (Act Feb. 4, 1887, c. 104, 24 Stat. 386 [U. S. Comp. 
St. 1901, p. 3169], as amended by Act June 29, 1906, c. 3591, § 7, 34 
Stat. 595 [U. S. Comp. St. Supp. 1907, p. 909]) provides: 

"That any common carrier, railroad, or transportation company receiving 
property for transportation from a point in onë state to a point in another 
staté shall issue a receipt or bill of lading therefor and shall be liable to the 
lawful hplder thereof for any loss, damage, or in jury to such property caused 
by it or by any common carrier, railroad or transportation company to which 
such property may be delivered or over whose line or lines such property may 
pass, and no contract, receipt, rule or régulation shall exempt such common 
carrier, railroad, or transportation company from the liability hereby imposed: 
Provided, that nothing in this section shall deprive any holder of such receipt 
or bill of lading of any remedy or right of action which he has under existing 
law." 

Section 8 of the act is as follows : 

"That in case any common carrier subject to the provisions of this act shall 
do, cause to be done, or permit to be done, any act, matter or thing in this act 
prohibited or declared to be unlawful, or shall omit to do any act, matter or 
thing in this act required to be done, such common carrier shall be liable to the 
person or persons injured thereby for the full amount of damages sustained in 
conséquence of any such violation of the provisions of this act, together with 
a reasonable counsel or attorney's fee, to be fixed by the court in every case of 
recovery, which attorney's fee shall be taxed and collected as part of the 
costs in the case." 

In the proper interprétation of thèse clauses we may utilize the fa- 
miliar rule; and search for the old law, the mischief, and then for the 
remedy which Congress has attempted to provide. The liability of 
the common carrier (and this is not restricted to railroads) for the fail- 
ure to deliver or pay for goods intrusted to it for transportation for 
hire was fixed by the common law. That law, however, was not suffi- 
cient to redress the wrongs of shippers sustained on modem lines 
conveying interstate commerce. The loss of the commodities belong- 
ing to "David Copperfield" and "Peggotty," carried by "Mr. Barkis" 
from Blunderstone to Yarmouth in his wagon, or "the red bag, the 
striped bag, brown paper parcel, and the leather hat box," transported 
by the elder "Weller" for "Mr. Peter Magnus" in the boot of the 
former gentleman's coach from the "Blue Inn," Whitechapel, to the 
"Great White Horse Inn," at Ipswich, might, perhaps hâve been read- 
ily recoverable. It is quite différent, however, we may say, with re- 
gard to a shipment of cotton goods from the Riverside Mills in Au- 
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gusta to Seattle or San Francisco over the many Connecting rail- 
ways spanning the continent. The countless losses of such shipments, 
and their important values, became an incalculable injury to the ship- 
pers and a burden upon their business. The failure to speedily adjust 
such losses became the chief contributing cause of this injury to the 
shipper. Officiai reserve and officiai indifférence, amounting at times 
to that "insolence of office," the, chiefest of those "spurns which pa- 
tient merit of the unworthy takes," often greeted the efforts of busi- 
ness men and others to obtain redress. Every shipper of conséquence, 
every practicing attorney holding claims arising from such delin- 
quencies, every judge trying such claims, can readily recall the circum- 
locution, and the conséquent insufferable delay in the adjustment of 
liability of the plainest character. Each claim, it seems, must be ap- 
parently scrutinized often by more than one départaient of each suc- 
cessive railroad extending from the point of delivery to the point of 
destination. It did not matter how manv such railroads there might 
hâve been, how great the distance, how long the time consumed, how 
unreasonable the delay, how injurious the loss. Each employé with 
relating duties must at his leisure contemplate the claim in every light 
of which it was capable, write the resuit of his discoveries thereon, and- 
forward it to the agent of the Connecting Une, or to ail of the agents 
of each of the Connecting lines. In the meantime the shipper was suf- 
fering the accumulating injury resulting from the loss of his goods, 
the interruption of his business, the deprivation of mterest on the 
sum involved, and possibîy the loss of other business from the disap- 
pointed and exasperated customer, attending the slow return of the 
now bulky file. At length, after the obviously just demand had been 
leisurely scrutinized by ail the "Tite Barnacles" of this unprecedented 
circumlocution, the shipper had usually to content himself with a curt 
refusai to pay anything. Happily for him, however, Congress has 
opened the national courts for his> claim, no matter how small the 
amount, and, in order to impart some degree of celerity to the mental 
or méditative activities of the "Tite Barnacles" aforésaid, the penalty 
of reasonable attorney's feés, to be fixed by the court, is also granted 
by the law. 

In the absence of such a penalty, the small shipper, notwithstand- 
ing the wise purposes of the national législation, would hâve been 
helpless. Take a case like that before the court, which has been 
fought at every step hère, and which we are now advised by the bill 
of exceptions presented will be carried to the Suprême Court of the 
United States in order to test thé authority of Congress to enact such 
législation. The amourtt involved is only $300, and the Riverside Mills, 
although a prosperous factory, hàd ordinarily better suffer the loss 
rather than pay even the moderate amount of fées for attorneys or 
counsel proper in such a case. If, < however, the railways, whose nég- 
ligence under the agreed state of facts occasioned the loss ànd refused 
adjustment, ïnust pay the attorney's fées, not only can the plaintiff 
safely and inexpensively press his remédies for righteous redress, but 
the resuit of litigation will hâve the most salutary effect on the officiais 
of those corporations, who for hire transport in interstate commerce 
the products of the people. While this provision of the law may, there- 
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fore, encourage shippers to institute litigation, it will in a short time 
hâve the effect of preventing that négligence which renders such liti- 
gation possible. 

The principle of the statute has been fully upheld by the Suprême 
Court of the Tmited States in Seaboard Air Une Railway v. Seegers, 
207 U. S.. 73, 28 Sup. Ct. 28, 52 L. Ed. 108. There the state of South 
Carolina had attached a penalty of $50 to each failure of a railroad 
company engaged in intrastate commerce to pay a claim for loss or 
damage within 40 days after the filing of the same, and where there 
was a recovery of the full amount claimed. The goods shipped in that 
case were a bunch of bananas, and the freight charges were only $1.75, 
whereas the penalty sued for was $50. This différence, says Mr. Jus- 
tice Brewer, "naturally excites attention." But the learned justice 
added : 

"We are of the opinion that this case cornes within the limits of eonstitu- 
tionality. * * * The object of the statute was not to penalize the carrier 
for inerely refusing to pay a claim within the time required, whether just or 
unjust ; but the design was to bring about a reasonably prompt settlement of 
ail proper claims, the penalty, in case of a recovery in a court, operating as 
a déterrent of the carrier in refusing to settle just claims, and as compensa- 
tion of the cl aimant for the trouble and expense of the suit which the carrier 's 
unreasonable delay and refusai made necessary." 

The learned justice further points out the fact that: 

"The niatter to be adjusted is peculiarly within the knowledge of the car- 
rier. It receives the goods and has them in its custody until the carriage is 
completed." 

On the other hand, we may add that the shipper does not know 
what has become of his goods, and the consignée is equally uninformed. 

"It may be stated as a gênerai rule," said Justice Brewer, "that an act 
which puts in one class ail engaged in business of a spécial and public charac- 
ter, requires of them the performance of a duty which they can do better and 
more quickly than others, and imposes a not exorbitant penalty for a failure to 
perform that duty within a reasonable time, cannot be adjudged unconstitu- 
tional as a purely arbitrary classification." 

Holding that "the purpose of the législation" was primarily "to com- 
pel the performance of duties which the carrier assumes when it 
enters upon the discharge of its public functions," the Suprême Court 
of the United States sustained the validity of the South Carolina lég- 
islation upon this subject. 

Now, what a state may do within the régulation of intrastate traf- 
fic, Congress may do in the régulation of that which is interstate. 
For the reason, then, that the mischief sought to be avoided was the 
unreasonable delay and the arbitrary refusai to pay just claims, we 
must conclude that Congress, when it authorized, in the case of a 
recovery under this great act to further regulate the vital business of 
transportation in interstate commerce, the taxation by the court of a 
reasonable attorney's fee as a part of the costs of litigation, was clearly 
within its authority. 

For thèse reasons, the court will allow a fee of $100 for the plain- 
tiff's attorneys. 
168 F— 63 
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i In re BURKE. 

(District Court, S. D. Georgia, E. D. March 25, 1909.) 

1. COUBTS (§ 359*) — FEDERAL COURTS — STATE IiAWS AS RULES OF DECISION — 

Bankruptcy. 

Where a seller of goods to a bankrtipt claims the right tq retake them 
under a conditional sale made in Georgia, the validity of such contracta 
must bé determined in accordance witfi the Iaw of such state applicable 
thereto. 

[Ed. Note. — For other cases, see Courts, Dec. Dig. § 359.*] 

2. Courts (f 359*)— Ritles or Décision— Décisions of State Courts. 

Fédéral courts, in the exercise of bankruptcy jurisdiction, in determin- 

iiig property rights created by state statute, generally follow the rulings of 

the suprême appellate tribunal of the state. 

[Ed. Note. — For other cases, see Courts, Dec. Dig. § 359.* 
Conclusiveness of judgment between fédéral and state courts, see notes 

to Kansâs City, Ft. S. & M. R. Co. v. Morgan, 21 C. C. A. 478, and Union 

& Planters' 1 Bank v. City of Memphls, 49 C. C. A. 4G8.] 

3. Sales (§ 452*) — Conditional Sales — Statutes — Construction. 

State statutes providing for the enforcement of conditional sales are In 
derogatipn of the rights of gênerai creditors, and must be strlctly con- 
strqed. 

[Ed. Note. — For other cases, see Sales, Dec. Dig. § 452.*] 

4. Bankruptcy (§ 303*)— Personal Property— <Claimants— Burden of Proof. 

Presumptivély possession of property by a bankrupt is vested in his 
trustée^ so that a claimant, insisting ou a latent or undisclosed title, must 
bear the burden of showing his superior right or privilège. 

[Ed. Note.— For other cases, see Bankruptcy, Dec. Dig. § 303.*] 

5. Bankruptcy (§ 140*)— Title of Trustée — Conditional Sales — Execution 

— Record. 

Civ. Code Ga. § 2776, provides that every conditional sale, to be vaiid 
as against third persons, shall be evidenced by writing, and not otherwise, 
and executed and attested as a chattel mortgage; and section 2777 pro- 
vides that such instruments must be recorded within 30 days from their 
date. Held, that the attestation of a conditional sale contract, except a» 
between the parties, is essential, not only that it mày be admitted to rec- 
ord, but to its actual validity, and that a contract not so witnessed or 
recorded was invalid as against the buyer's trustée in bankruptcy. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. g 140.*] 

6. Bankruptcy (§ 140*)— Rights of Trustée— Property Conditionally Sold. 

Under Bankr. Act July 1, 1898, c. 541, § 70, subd. 5, 30 Stat. 565 (U. S. 
Comp. St. 19Q1, p. 3451), vesting in the trustée the title of the bankrupt 
to ail property which, prior to the flling of the pétition, he could by any 
means hâve transferred, a conditional sale contract purporting to sell 
certain implements as marchandise, and contempla ting that the buyer 
shall resell the saine, in 'which case the proceeds should go to the seller, 
was invalid as against the buyer's trustée in bankruptcy. 

[Ed. Note.— For other cases, see Bankruptcy, Dec. Dig.§ 140,*] 

In Bankruptcy. Intervention of John Deere Plow Company. Péti- 
tion to review referee's order by intervener. 

Saussy & Saussy and E. K. Overstreet, for petitioner. 
Albert S. Anderson, in pro. per. 

SPEER, District Judge. This case is presented by a pétition to re- 
view the findings of Hon. A. H. MacDonell, référée in bankruptcy, 

•For other cases see same topie & S numeer in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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and is brought by the John Deere Plow Company, who seek recaption 
of certain cultivators and farming implements, found among the bank- 
rupt's assets. The petitioner daims title, and the right to retake thèse 
articles, by virtue of contracts which it is insisted are merely condi- 
tional sales. The contracts were in writing, but they were not record- 
ed, nor were they attested by any witness. The questions hère are 
whether such contracts are effective to retain the title in the vendor, 
and whether such vendor's lien or rétention of title, in the absence of 
record and attestation also, should be maintained as a property right 
superior to the title of the trustée in bankruptcy, who claims for the 
benefit of gênerai creditors. There is no proof that any actual notice 
of the alleged conditional character of the sales was given to any créd- 
iter, and the case must be determined upon the construction of the con- 
tracts themselves, in connection with the law of Georgia relating to 
conditional sales of personal property. This may be found in Civ. 
Code 1895, § 2776, and is as follows : 

"Whenever personal property Is sold and delivered with the condition af- 
fixed to the sale that the title thereto is to remain in the vendor of such 
Personal property until the purchase priée thereof shall hâve been paid, every 
such conditional sale, in order for the réservation of title to be valid as against 
tliird parties, shall be evidenced in writing, and not otherwise. And the writ- 
ten contract of every such conditional sale shall be executed and attested in 
the same manner as mortgages on personal property; as between the parties 
themselves, the contract as made by them shall be valid, and may be enforced 
whether evidenced in writing or not" 

The provision making the record mandatory is expressed in section 
2777, in the language following: 

"Conditional bills of sale niust be recorded within 30 days from their date, 
and in other respects shall be governed by the laws relating to registration of 
mortgages." 

In the construction of state statutes defining property rights, the 
United States courts generally follow the rulings of the suprême appel- 
late tribunal of the state. Mutual Life Insurance Co. v. Lane (C. C.) 
151 Fed. 280. This is peculiarly true as to real property, but it is also 
true as to other property rights. A clear statement of this doctrine 
may be found in Bâtes' Fédéral Equity Procédure, vol. 1, par. 9. The 
doctrine is particularly valuable in the administration of the bank- 
ruptcy law, for the reason that it conserves the liens which are created 
and recognized by the laws of the states. Statutes creating such liens, 
however, are in dérogation of the rights of the gênerai creditor, which 
are common rights, and under the well-known gênerai principle such 
statutes must be strictly construed. Presumptively the possession of 
property by the bankrupt is vested by opération of law in the trustée, 
and when a claimant thereto insists upon a latent or undisclosed title 
he must bear the burden of showing his superior right or privilège. It 
is then the duty of the court to regard critically the statutes of the state, 
as authoritatively construed by state courts, and détermine each case 
accordingly. 

The questions before the court hâve been discussed orally, and eluci- 
dated, also, by the able and elaborate briefs of counsel. No récent 
case has been cited, save In re Atlanta News Publishing Co. (D. C.) 
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160 Fed. 521, opinion by District Judge Newman. Counsel for the pe- 
titioner not unnaturally rely with great confidence upon the opinion 
of this experienced and eminent jurist, which is to the effect that un- 
attested and unrecorded conditiônal sales are valid and superior to 
the claims of gênerai creditors. On careful analysis of the opinion, 
with great déférence to my learned Brother, it appears to me to be 
based upon earlier décisions of the Suprême Court of the state, in 
Conder v. Holleman & Ballard, 71 Ga. 93, Mann v. Thompson, 86 Ga. 
347, 12- S, E. 746, Cottrell v. Merchants' & Mechanics' Bank, 89 Ga. 
508,' 15 S. E. 944, and Rhode Island Locomotive Works v. Empire 
Lumber Co., 91 Ga. 639, 17 S. E. 1012. Thèse bear o.nly indirectly 
upon the questions at issue, and seem to hâve been departed f rom 
in the évolution of the state law on this important topic. Indeed, the 
more récent décisions of the Suprême Court, except the case of Mer- 
chants' Bank v. Cottrell, 96 Ga, 168, 23 S. E. 127, it appears, were 
not presented to the learned judge when the question was argued be- 
f ore him. In that case there was this explicit holding : 

"It vvâs argued by counsel for défendants in error that attestation is re- 
quired, not in order to give the paper validlty, but merely to entitle it to 
record. We do not eoncur in this view. We think the plaïn import of the 
statute is that attestation is essential to the validity of the contract as against 
third persons, as well as a condition to its being admitted to record. * * * 
The main object of the statute was to prevent frauds and perjury, which, in 
the absence of such a law, might be practiced by debtors and others in col- 
lusion with them to defeat creditors seeking to subject to their claims prop- 
erty apparentiy belonging to the debtor" — citing Khode Island Locomotive 
Works v. Empire Lumber Co:, 91 Ga. 639, 17 S. E. 1012. 

The court continued : 

"This object could be very easily defeated, if nothing more were required 
than that the contract shoukl be in writing. Parties colluding to defraud 
third persons could write and sign such a contract whenever it might suit 
their purpose to do so, making it bear date long prior to its actual exécution, 
and establish it by their own testimony as easily as a pretended paroi con- 
tract. Hence the importance of requiring, as the Législature manifestly in- 
tended to do, that in order to be good as against third persons, it should not 
only be in writing, but should be executed in the présence of a witness and 
attested:" 

Other récent cases on this subject are equally explicit in support of 
this principle. In the case of Rhode Island Locomotive Works v. Em- 
pire Lumber Co., cited above, it-was held: 

"Prior to the statute referred to, it was not required that such a réserva- 
tion should be in writing, or that notice should be given, to render it valid aa 
against third parties. A paroi réservation was good, not only against the 
vendee, but against ail persons dealing with him ; and under the statute it is 
still good as bëtween the parties themselves. 

"But the statute protects ail third persons to the extent of requiring the 
contract to be evidenced in writing and witnessed by an attesting olflcer, in 
order to be good as against them, thus preventing frauds and perjury, which 
might otherwise be practiced by debtors and others in collusion with them 
to defeat creditors who seek to subject to their claims property apparentiy 
belonging to the debtor." 

In Cunningham & Co. v. Cureton, 96 Ga. 489, 23 S. E. 420, the 
court held; 
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"There «raid not be any réservation of title as against third persons, unless 
the contract was attested in the manner prescribed by the statute." 

Again, the principle is stressed in Harp v. Patapsco Guano Co., 99 
Ga. 756, 27 S. E. 183, where it was said by Justice Lumpkin: 

" * * * ïhg statute provides, not merely that a contract of conditional 
sale be reduced to writing in order to operate as a réservation of title, but also 
tbat the contract must be attested as mortgages on personalty. The purpose 
of this requireinent is obvious. A wide field for fraud would surely be opened, 
if the only requirement of the statute was that the contract should be in writ- 
ing. * * * Providing for the attestation of such contracts, even if not 
entirely effectuai to prevent fraud, at least renders its perpétration more 
difficulté' 

In Penland v. Cathey, 110 Ga. 432, 35 S. E. 659, there was a con- 
flict as to priority between a fi. fa. issued upon an ordinary judgment 
and a claim made under a paroi réservation of title. The court held : 

"The réservation of title in the contract, not being effective against third 
parties unless evidenced in writing, title vested unconditionally in the de- 
fendant in fi. fa. by the terms of the verbal contract." 

The property was held subject to the claim of the creditor. The most 
récent décision is that of Hill v. Ludden & Bâtes, 113 Ga. 320, 38 
S. E. 752. This was made on a controversy between a vendor in a 
conditional sale and a purchaser of the property f rom the vendee. The 
court approved the previous rulings I hâve cited, and held that: 

"A réservation of title embraced in a written contract for a sale of person- 
alty is not, as against third persons, valid, unless the contract be attested by 
a subscribing witness." 

It seems manifest from thèse rulings that the Suprême Court of 
the state has construed the language of the statutes upon conditional 
sales to mean the same thing as a statute against frauds and perjuries. 
See the language of Chief Justice Simmons in Rhode Island Locomo- 
tive Works v. Empire Lumber Co. and in Merchants' Bank v. Cot- 
trell, supra. The attestation by a subscribing witness is essential, not 
only to its admission for record, but for the actual validity of the in- 
strument itself, , except as between the parties thereto, and, without 
strict compliance with the requisites of the statutes, such contracts are 
absolutely invalid to ail third persons. That the gênerai creditors of a 
bankrupt are third persons in the meaning of the law is scarcely open 
to question. 

In the, case of General Fire Extinguisher Co. v. Lamar, 141 Fed. 
353, 72 C. C. A. 501, it was held in this court that, in the absence of 
notice to the gênerai creditors of the réservation of title, such cred- 
itors were not bound by the contract of conditional sale, and the title 
to the property is vested in the trustée. This ruling was considered 
on appeal by the Circuit Court of Appeals of the Fifth Circuit ; Judges 
Pardee, Shelby, and Maxey presiding. That elevated tribunal unhap- 
pily made no expression of its own views for the guidance of the pro- 
fession and the public, but embodied in its opinion the full text of the 
ruling of the court below, and per curiam said : 

"We find no error in the disposition of this case in the Circuit Court, and 
its judgment is therefore affirmed." 
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In the contracts upon which the petitîoner hère relies there is an 
additional feature, which discrédits the alleged réservation of title. 
It is found in the clause relied upon, as f ollows : 

"It is also agreed that the title to and ownership of, and the right to Im- 
médiate and exclusive possession, upon demand, whether oral or written, to 
ail goods which may be shipped as herein prorided, or during the current sea- 
son, shall remain in, and their proceeds, in case of sale, shall be the prop- 
erty of, the John Deere Plow Company, and subject to their order until full 
payment shall hâve been made for the same by the undersigned in money." 

It woiïld seem that the very essence of a réservation of title dépends 
upon the fact that the property itself may not be conveyed by the ven- 
dee to aninnocent third person. If the instrument expressly recognizes 
the possibilité, and also the probability, of such sale, and provides for 
the apportionment of the proceeds, the transaction would seem to be 
a consignment for ordinary bargain and sale, rather than upon condi- 
tion. Subdivision 5 of section 70 of the bankruptcy law (Act July 1, 
1898, c. 541, 30 Stat. 565 [U. S. Comp. St. 1901, p. 3451]), vests in 
the trustée the title of the bankrupt to "ail property which prior to the 
filing of the pétition he could by any means hâve transferred," etc. If, 
then, thèse cultivators and implements could hâve been the subject of 
transfer by the express authority of the instrument of sale, it seems 
clear that the title of the trustée is good as against the vendor. 

For thèse reasons, the pétition to review the décision of the référée 
will be denied, and his opinion affirmed. 



In re LYNN CAMP COAL CO. 

(Circuit Court, E. D. Kentucky. December 10, 1908.) 

No. 612. 

1. Bankbuptcy (§ 192*) — Liens Under State Laws. 

Ky. St. 1909, S 2487, gives the seller of mine materlals an Inchoate 
lien for the purchase prlce on the property sold, together with the entire 
mining plaût, which becomes perfected on assignaient of the mine, etc., 
for the beneflt of creditors, as provided by section 2490. H eld that, where 
a seller of mine material having a lien under such sections accepted 
a chattel mortgage from the buyer a short time before the owner be- 
came a bankrupt, the seller would be entitled to the statutory lien in 
case the mortgage was invalid for any reason. 

[Ed. Note.— For other cases, see -Bankruptcy, Cent. Dig. § 294 ; Dec. 
Dig. § 192.*] 

2. Bankeuptcy (§ 164*) — Payment to Lien Creditob— "Préférence." 

A payment to a créditer having an inchoate lien cannot constitute a 
préférence within the bankrupt act. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. § 26T; Dec. 
Dig. § 164.* 

For other définitions, see Words and Phrases, vol. 6, pp. 5498, 5499; 
vol. S. p. 7759.] 

•For other cases see same topic & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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8. Bankeuptcy (S 164*) — "Préférences"— Payments. 

In order that a payment by a bankrupt should opéra te as a préférence, 
It must be shown that the bankrupt was insolvent, and that the créditer 
had reasonable cause to believe the payraent, was intended as a préférence. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. § 267; Dec. 
Big. § 164.*] 

In Bankruptcy. 

" S. B. Dishman, for CM. McClung & Co. and Geo. D. Whitcomb Co. 
N. R. Patterson, for Southern Brass & Iron Go. 
Thos. D. Tinsley, and J. M. Robsion, for trustée. 

COCHRAN, District Judge. This cause is before me on the péti- 
tion for review of the Southern Brass & Iron Company, a creditor. 
It seems to hâve filed two claims: One for $209, an open account; 
and the other for $1,600, a note. The former is designated as No. 2, 
and the other as No. 67. I do not find claim No. 2 in the papers, and 
I do not understand that any action has been taken by the référée in 
relation thereto of which complaint is made hère. The complâint 
made is limited to his action in relation to claim No. 67, and also in 
référence to a payment of $1,000 made by the bankrupt to the peti- 
tioner. 

The bankrupt opérâtes a mine in Knox county, in this state. The 
petitioner is engaged in the business of selling materials and supplies 
to be used in the construction and opération of mining plants. Prior 
to the exécution of said note — mainly in the year 1907 — the peti- 
tioner had sold the bankrupt a considérable amount of materials and 
supplies for the carrying on of its mine. On December 19, 1907, it 
executed its note to the petitioner for the sum of $2,600, on account 
of amount then due, payable in 60 days. The note was not paid at 
maturity. On Mardi 14, 1908, a payment of $1,000 was made thereon, 
and it was renewed for the balance of $1,600. It was dated back to 
February 19, 1908, date of maturity of the original note, and was 
made payable in 90 days. A few days subséquent the bankrupt gave 
the petitioner a mortgage. It is dated Mardi 16, 1908, acknowledged 
March 25, 1908, and lodged for record April 1, 1908. It is rather 
indefinite both as to the property covered by it and as to the indebted- 
ness intended to be secured thereby. I think, however, that a reason- 
able construction of it is that it was intended to cover the property 
sold by the petitioner to the bankrupt, and no more, and that it is 
sufficient to secure thereon said $1,600 note. Palmer, the gênerai 
manager of the bankrupt, testified that he told petitioner's salesman 
when the mortgage was given that he had no authority to exécute the 
mortgage. But when he acknowledged it he stated that he had execu- 
ted it by authority of the bankrupt's board of directors, as appears 
from clerk's certificate. I am inclined to believe that this statement 
must govem, in the absence of further évidence concerning the mat- 
ter. No exception, however, is taken to the mortgage by the trustée 
on the ground of want of authority in Palmer to exécute it. The sole 

•For other cases see same topic & § humbeb in Dec. & Am. Digs. 1907 to date, & Eep'r Indexes 
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ground of exception thereto was that it and the payment of the $1,000 
were préférences within the meaning of the bankrupt act. I do not 
understand the trustée to hâve filed any pleading seeking a recovery 
of the $1,000 as a préférence. He simply relied on said préférence, as 
well as préférence of the mortgage, as a ground of objection to the 
claim asserted under the mortgage. Possibly it is proper to say that 
he relied on the préférence of $1,000 as against the petitioner's right 
to share as a gênerai creditor for the amount of said claim to the ex- 
tent thereof. The référée held that the petitioner had no lien to se- 
cure its claim No. 67, and ordered both claims to be expunged unless 
the petitioner refunded said $1,000, and ordered it to pay said sum to 
the trustée on or before September 1, 1908. It is of this action that 
the petitioner complains. 

At the time of the payment of the $1,000 and the giving of the 
mortgage, the petitioner had an inchoate lien under section 2487 of the 
Kentucky Statutes of 1909, which would become perfect upon the 
happening of any of the contingencies specified in said section or sec- 
tion 2490. Section 2494, on which counsel for trustée relies, had no 
bearing on petitioner's lien. In re Bennett, 153 Fed. 673, 678, 692, 
82 C. C. A. 531. Had no mortgage been executed, this lien would 
hâve become perfect under the statute on the assignment to Robison 
for benefit of creditors. This lien would hâve covered not only the 
property sold by petitioner to the bankrupt, but the latter's entire 
mining plant. The subséquent proceeding in bankruptcy would hâve 
had no harmful effect upon this lien. I do not see how the taking of 
the mortgage can help the trustée. Its sole effect is to limit the lien 
to the property covered by it. If invalid for any reason, the effect 
is to remit the petitioner to its statutory lien. It cannot be treated as a 
waiver thereof, if invalid. I therefore hold that the petitioner has a 
valid lien for its claim No. 67 on the property. specified in the mortgage. 

Then as to the $1,000. It is perhaps sufficient to say that the trus- 
tée has filed no pleading seeking to recover it. But I do not think a 
payment to a creditor having such an inchoate lien can be a préfér- 
ence within the meaning of the bankrupt act. Besides, I do not think 
the évidence brought the case within the requirements of the bankrupt 
act as to what is necessary to constitute a préférence. It is essential 
that the bankrupt should hâve been insolvent when the $1,000 was 
paid, and the petitioner should hâve had reasonable cadse to believe 
that it was intended thereby to give a préférence. Whatever may be 
said on the" question as to the solvency of the bankrupt, I think the 
évidence cornes short of establishing that the petitioner then had rea- 
sonable cause to believe that it was intended by the payment of the 
$1,000 to give it a préférence. 

The action of the référée is reversed, and cause remanded for pro- 
ceedings consistent herewith. 



IVANSBERG V. INSURANCE STOVE, RANGE * FOTJNDRY OO. 1001 

EVANSBERG ▼. INSURANCE STOVE, RANGE & FOUNDRT CX>. 

(Circuit Court, E. D. Kentueky. August 25, 1908.) 

No. 2,571. 

1. Removal or Causes (§ 86*) — Pabties— Fraudulent Joinder— Pétition to 

Remove. 

Where, in an action for injuries, the pétition stated as a ground for 
liability against the résident défendant that ne knew of the defective 
mold into which plaintiff was pouring molten iron at the time he was 
injured by such defect, and with such knowledge directed plaintiff so to 
do, a pétition for removal on the ground of fraudulent joinder, alleging 
that such défendant had nothing to do with the accident, was not présent, 
and did not construct the mold, but which failed to deny plaintiff's al- 
légation and to allège that it was known by plaintiff to be untrue when 
made, and was made to prevent removal, was insufficient. 

[Ed. Note. — For other cases, see Removal of Causes, Dec. Dig. f 86.* 
Fraudulent joinder of parties to prevent removal, see note to Offner v. 
Chicago, E. R. Co., 78 C. C. A. 362.] 

2. Removal op Causes (| 36*) — Joinder of Parties— Intent. 

A plaintiff in an action for injuries may join parties défendant for the 
sole purpose of preventing a removal of the cause, if he has a joint 
cause of action. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. $ 79; 
Dec. Dig. § 36.*] 

8. Removal op Causes (§ 49*) — Joinder of Parties— Sepabable Controverst. 
In an action for injuries to a servant, plaintiff sued défendant Com- 
pany, a nonresident, and B., a résident, who was plaintiff's superintend- 
ent. The corporation^ liability, if any, was based on its négligence in 
providing a defective appliance, or because of B.'s négligence in direct- 
ing plaintiff to pour iron into the mold known by him to be defective. 
Eeld, that the liability of B. and the corporation was not joint, but sev- 
eralile as to each, and that the cause was therefore removable. 

[Ed. Note. — For other cases, see Removal of Causes, Dec. Dig. § 49.* 
Separable controversy, see notes to Robins v. Ellenbogen, 18 C. C. A. 
86; Mecke v. Valleytown Minerai Co., 35 O. C. A. 155.] 

On Motion to Remand. Denied. 

R. C. Simmons and Byrne & Read, for plaintiff. 
Galvin & Galvin, for défendant. 

COCHRAN, District Judge. The pétition for removal does not 
présent a good cause for removal on the ground of fraudulent joinder. 
The ground upon which the liability of the défendant Breiner is based 
in the pétition is that he knew of the defective construction and condi- 
tion of the mold into which plaintiff was pouring the molten iron at 
the time of the injury, and with such knowledge directed plaintiff to 
do so. 

The pétition for removal does not allège that this allégation was 
untrue, known to be untrue by plaintiff when made, and was made for 
the purpose of preventing a removal. Beyond the sweeping alléga- 
tion that said défendant had nothing whatever to do with the accident 
complained of, it allèges specifkally that said défendant was not per- 
sonally présent at the time thereof and did not construct the mold. 

•For other cases see same topic & i number In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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Thèse things are nowhere alleged in the pétition or counted pn there- 
in. Said sweeping 1 allégation is of no value. If removing défendant 
intended to corttrovert the spécifie allégation of the pétition on which 
liability was based, he should hâve done so specifically. Nor is it help- 
ed out by the allégation of fraudulent joinder. The plaintiff in such 
cases as this has a right to join for the sole purpose of preventing a 
rerçipval, if he has a joint cause of action. It is : important, therefore, 
for the removing défendant, if he desires to secure a removal, to make 
a direct and spécifie attack on the fact alleged upon which the right to 
jdin "is based, alleging that that fact was known to be untrue and made 
for the purpose of preventing a removal. 

But the pétition for removal does not présent a good ground of re- 
movalj in that the pétition does not présent à joint cause of action, 
but does présent a separable controversy. This is so even if it be as- 
sumed that it présents a cause of action against défendant Breiner. 
The ground of removing défendants' liability, if any, is either that it 
negligently prpvided a de.f ective appliance, or that it is liable for de- 
. fendant Breiner's négligence in directïng him to pour the iron into the 
mold, knowing that it was def ective. The défendant Breiner is not 
liable to the plaintiff on the first ground, becanse lie was under no duty 
to furnish plaintiff with a safe appliance. If it be conceded that he is 
liable on the second ground, the liability of both défendants because 
therçof ié not joint. It is a separate liability as to each. Warax v. C. 
N. O. & T. P. Ry, Co. (C. C.) 72 Fed. 637; Hukill v. M. &B. S. R. 
R. Go. .(C. C.) 72 Fed. 745. This is not a death case, and I do not un- 
derstarid that the authority of thèse cases in nondeath cases has yet 
been overthrown. 

The motion to remand is overruled. 



VIL.TEB MFG. CO. v. ÏÏGART'S VALLEY BREWING CO. 
(Circuit Court, N. D. West Virginia. April 2, 1909.) 

1. Mechanics' Liens (§ 158*)— Vérification— Nonresident Notabt— Certifi- 

ca^ion of authority— amendment. 

Where suit was brought to eu force a materialman's lien within 60 days 
after plaintiff ceased to furnish the niaterial, and while the right to file 
a properly verined déclaration of lien, if the bne filed was defective, was 
still exist'ing, plaintiff filed an amended pleading, supplying a proper court 
certificate of the authority of the nonresident officer taking the vérifica- 
tion of the lien, the fact that the déclaration of account and lien, when 
flled, was verifled by a nonresident notary, whose authority was not au- 
thenticated by a clerk or otlier officer of a court of record, was not a fatal 
defect. 

[ÏM, Note. — For other cases, see Mechaiiics' Liens, Cent. Dig. § 278 ; Dec. 
Dig. § 158.*] 

2. Damages (§ 85*) — Building Contract — Delat— Penaltiës— Mutual De- 

FAVLT. '.;,■,-. 

Where delays in constructing an îce plant and refrigerating machines 
were caused by the mutual default of the parties, contract penaltiës will 

"For otixer cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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be regarded as waived, and the court wlll not attempt to apportion the de- 
lays between the owner and the contractor. 

[Ed. Note. — For other cases, see Damages, Dec. Dig. § 85.*] 

In Equity. 

Winkler, Flanders, Bottum & Fawsett and Cunningham & Stallings, 
for plaintiff. 

F. T. Martin, for défendant. 

DAYTON, District Judge. This suit is brought to enforce an al- 
leged mechanics' lien for the furnishing and érection of two 60-ton 
refrigerating machines and one 25-ton ice plant under contract. The 
contract required the plaintiff to furnish and erect thèse machines and 
plant in buildings and upon foundations furnished by the défendant, 
who was also to do ail necessary masonry and carpenter work. The 
first machine was to be completed on the 5th day of June, 1906, and 
the second on or before the lst day of July following, provided that 
the foundation and buildings were ready to receive the machines im- 
mediately upon arrivai, and other delays were not caused by the de- 
fendant. In event of such delays a corresponding extension of time 
was to be given. In case either plant was not completed, under thèse 
conditions, within the time provided, the plaintiff was to allow "the 
sum of $25 per day for each and every day beyond the dates fixed 
for the completion of either or both plants, which sum is to be con- 
sidered as full compensation for such delay." 

The défenses relied upon are two: First. That the plaintiff's claim 
for a lien does not comply with the statute, because the certificate of 
the nonresident notary, who took the affidavit to the déclaration of 
account and lien, was not authenticated by a clerk or other officer of 
a court of record, and the lien, therefore, was not properly recorded. 
Second. That the work was not done by the plaintiff within the re- 
quired time, and that the défendant is entitled to offset the liquidated 
damages at the rate of $25 per day, as provided by the contract. The 
first défense was made by demurrer, and has already been passed upon 
by the overruling of the same ; but as no written opinion was filed at 
the time, and this défense is still relied upon in the answer, a brief 
statement of the reasons for rejecting it may now be made. 

In 1895 the Suprême Court of Appeals, in Lockhead v. Berkeley 
Springs Water Works & Improvement Co„ 40 W. Va. 553, 21 S. E. 
1031, held that, where the affidavit for a mechanic's lien is made be- 
fore an officer of another state, it is not duly authenticated for record 
until subscribed by such officer and certified by the clerk or other of- 
ficer of court of record of such state, under officiai seal, as required 
by Code 1899, c. 130, § 31 (Code 1906, § 3953). Hère the affidavit 
was made before and duly subscribed by an officer of another state; 
but no certificate of the clerk or other officer of a court of record of 
such other state, under officiai seal, was attached thereto. Under this 
décision alone this technical défense is based. This décision was ren- 
dered some 14 years ago, when the trend of the courts of this state 
was to require strict compliance with the technical requirements of 

*For other cases see same topie & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe* 
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the mechanic's lien law. This policy of the courts has been entirely 
changed, and in West Virginia Building Co. v. Saucer, 45 W. Va. 483, 
31 S. E. 965, 72 Am. St. Rep. 822, and other similar cases, it has 
been held that, where a builder has completed his work according to 
contract in ail material features, his mechanic's lien is not lost merely 
because there are omissions or defects. The courts of this state are 
uniformly and constantly upholding mortgages and équitable liens 
created by contracts verified by officers in other states, without the 
certificate of a court of record being attached thereto to show such 
officer's authority, and it is anomalous to say that the déclaration of a 
mechanic's lien should be goyerned by a différent and opposite ruling. 
It may be, therefore, doubted whether this décision of 14 years ago 
would be still insisted upon if the matter were again brought before 
the Suprême Court of Appeals. 

Be that as it may, however, it seems to me clear that in this case 
there are; conditions that entirely make this authority inapplicable. The 
statute provides that a. builder or furnisher of machinery or material 
shall. havea lien,, provided he file and record his 'déclaration and ac- 
count/.yerified by afEdavit, within 60 days from the date of'his ceasing 
to labqror.to.furnish such machinery or material. It then provides 
that he shall lose his lien if he does not institute suit to enforce it with- 
in 6 months after filing it. ; In this case this suit was. brought within 
60 days aîter plaintiff ceased to furnish material, and while the right 
to file a properly verified déclaration of lien, if the one filed was de- 
fective, was stïll existing. ' Inasmuch as equity abhors technicalities 
designed to destroy contractual rights, arid will eut across lots to do 
justice according to the dictâtes of good conscience, it, seemed very 
clear to me, as against the. défendant alone, the right of no other cred- 
itors or lienors intervening, this court could well permit the plaintiff, 
by amended pleading, to show this nonresident officer's authority, at 
the time he did so, to verify the déclaration of lien, and to supply 
such vérification by a proper court certificate, which was done. 

As to the second défense set up, it will be sufficient to say that my 
conclusions, reached after a careful considération of the testimony filed 
in this cause, are that the plants were not erected within the periods 
prescribed by the contract, but their érection was retarded by delays 
that were created by mutual default of both plaintiff and défendant. 
Those for which the défendant were in a measure responsible were 
placing the foundations, having the reboiler moved at the instance of 
defendant's architect, failing to dig the trench or culvert in which to 
lay the ammonia and other pipes, in insulating the bottom of the f reez- 
ing tank, in Connecting steam pipes from boiler to machines, so ice 
plant could be operated, having the coils in the racking room set back 
from their original position to make room for the gas machines, in 
the removal of the coils in the béer storage, by reason of the floors 
being higher than spécifications called for, and in not having the doors 
and Windows placed in the building so that final test could be made 
under conditions of fixed température. The enforcement of penalties 
is not favored in equity, and they are so enforced only after the de- 
mandant therefor has shown that he himself has strictly complied on 
his part with ail the contract requirements to such enforcement. This 
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is particularly so, as in this case, where the défendant, seeking to 
en force such penalties or claim for liquidated damages, is shown to 
hâve accepted the work, is satisfied with it, has been placed in posses- 
sion, and is deriving the uses and benefits thereof. Where delays are 
caused by mutual default, such penalties will be held to hâve been 
waived, and the courts will not attempt to apportion such delays be- 
tvveen the two, and hold the contractor liable in penalty for those days 
that they in their judgment, deem he may be chargeable with. This 
rule has been well stated in such cases as Stewart v. Keteltas, 36 N. 
Y. 388, Heckmann v. Pinkney, 81 N. Y. 211, and Weeks v. Little, 89 
N. Y. 566. The Circuit Court of Appeals for this Fourth Circuit, in 
the casé of Jefferson Hôtel Co. v. Brumbaugh (decided on the 12th 
of last month) 168 Fed. 867, has determined thèse very principles 
touching a contract similar in ail respects, approving the décisions from 
New York above cited. 

It therefore follows that both défenses set up against plaintiff's de- 
mand in this case must be overruled, and that plaintiff is entitled to a 
decree for the full amount of its debt, interest, and costs, to be en- 
forced by a sale of the property covered by the mechanic's lien, in case 
the same shall not be paid within 60 days. 



UNITED STATES v. NISBET. 

(District Court, W. D. Washington, N. D. Mardi 31, 1909.) 

No. 3,779. 

1. Aliens (§ 68*)— Naturalization— "Witnesses— Dépositions— Statutes. 

Act Cong. June 29, 1906, c. 3592, § 9, 34 Stat. 599 (U. S. Comp. St. Supp. 
1907, p. 424), déclares that the hearing of a naturalisation pétition shall 
be in open court, and that the applicant and his witnesses shall be examin- 
ed on oath before and in the présence of the court. Held that, except as 
provided in section 10, permitting dépositions only where the applicant's 
résidence has been for a period less than flve years, a court, in hearing a 
naturalization pétition, has no authority to receive or consider évidence 
taken by dépositions without its présence. 

[Ed. Note. — For other cases, see Aliens, Dec. Dig. § 68.*] 

2. Aliens (§ 70*)— Naturalization— Vacation— Jueisdiction. 

Act Cong. June 29, 190G, c. 3592, § 15, 34 Stat. 596 (U. S. Comp. St. Supp. 
1907, p. 427), authorizes the institution of suits in any court having juris- 
diction to naturalize aliens in the judicial district in which the naturaliz- 
ed citizen may réside at the time of bringing the suit to set aside and can- 
cel the certificate of citizenship because illegally procured. The section 
also déclares that, if the certificate is set aside, a copy of the order of 
cancellation shall be transmitted to the court from which the certificate 
of citizenship shall hâve originally issued, and the clerk of such court, on 
receiving the same, shall cancel the certificate on the records and notify 
the Bureau of Immigration and Naturalization. Held that, wbere a 
certificate of naturalization was illegally granted by a superior state court, 
a fédéral District Court in the district of the naturalized citizen's rési- 
dence had jurisdiction of a suit by the United States to set it aside. 

(Ed. Note. — For other cases, see Aliens, Dec. Dig. § 70.*] 

•For other cases see same topic & § kumeek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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In Equity. Suit by the United States to cancel a certificate of nat- 
uralization illegally granted by a court of the state of Washington. 
Prayer of the government's pétition granted. 

Elmer E. Todd, U. S. Dist. Atty., and Andrew J. Balliett, Spécial 
Asst. U. S. Atty. 

HANFORD, District Judge. The following is a summary of the 
material facts to be considered in this case : 

The défendant, Hugh Nisbet, an alien, became a résident of Pacific 
county, in this state, in the month of February, 1903, and remained 
there about two years, when he removed to Jefferson county, in this 
state, and since then has continued to réside in said county. In the 
month of March, 1908, he filed a pétition for naturalization in the su- 
perior court of the state of Washington for Jefferson county, which 
upon its face appears to conform in every respect to the requirements 
of the naturalization law. The pétition was acted upon and granted 
by the superior court, and a certificate of naturalization issued on the 
7th day of July, 1908. The évidence upon which the court acted con- 
sisted of the testimony of the two witnesses who signed the pétition 
and dépositions of two other witnesses taken in Pacific county, which 
were necessary to supplément the testimony of the witnesses who sign- 
ed the pétition, for the reason that, contrary to the statement con- 
tained therein, they had not known the petitioner for the required 
period of Ave years and were not compétent to testify from personal 
knowledge that he had resided within the United States previous to 
the time of becoming a résident of Jefferson county. 

This suit has been instituted in behalf of the government under the 
fifteenth section of the naturalization law of June 29, 1906 (34 Stat. 
601, c. 3592 [U. S. Comp. St. Supp. 1907, p. 427]). The spécifie 
grounds upon which the government prays for annuiment of the pro- 
ceedings of the superior court and cancellation of the certificate of 
naturalization, are : (a) That the pétition filed by the défendant in the 
superior court was invalid, because not verified by compétent witness- 
es. (b) The court was not authorized to receive dépositions to prove 
résidence within the United States for the required period of five 
years. 

The ninth section of the act of Congress above referred to, under 
which the pétition for naturalization was filed, is spécifie and manda- 
tory in requiring that the hearing should be in open court, and that 
the applicant and witnesses should be examined under oath "before 
the court and in the présence of the court"; and, except as provided 
in the tenth section, the court was not authorized to receive or con- 
sider évidence taken by dépositions oUt of the présence of the court. 
Without the dépositions, there was à lack of évidence to establish the 
facts necessary to entitle the défendant to become a naturalized citi- 
zen of the United States. The manifest intention of Congress, in the 
enactment of the naturalization law of 1906. was to prescribe rigid 
rules to be observed by the courts in naturalization proceedings and to 
correct the abuse of laxity in such proceedings. Therefore a court 
may not, in the exercise of assumed discretionary power, admit an 
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alien to citizenship who has failed to establish his right by the kind of 
évidence which the statute demands. The tenth section permits déposi- 
tions to prove the fact of five years' continuous résidence in the Unit- 
ed States only in the cases of applicants for naturalization whose rési- 
dence in the state, territory, or district has been for a period less than 
five years. Therefore that section of the law was not applicable, and 
the superior court acted without légal authority in receiving and giv- 
ing considération to the dépositions in support of this defendant's 
pétition. 

The peace of society dépends in a large measure upon respect for 
the solemnity of judicial proceedings. For this reason I hâve hesitated 
and deliberated before assuming authority to déclare an act of a court 
of co-ordinate jurisdiction to be illégal, for misinterpretation and 
misapplication of the law. It is my conclusion, however, that this 
court may not décline to exercise the power conferred upon it by the 
statute. The state courts hâve authority to naturalize aliens only by 
"virtue of authority conferred upon them by Congress, and inasmuch 
as Congress has provided in the fifteenth section of the act above men- 
tioned for, the institution of suits in any court having jurisdiction to 
naturalize aliens in the judicial district in which the naturalized citizen 
may réside at the time of bringing the suit, for the purpose of setting 
aside and canceling the certificate of citizenship, on the ground that 
such certificate was illegally procured, every such certificate is subject 
to attack in either of the courts in which the government may elect 
to institute a suit for cancellation, and for cogent reasons the govern- 
ment may and should prefer to exert its judicial power through the 
médium of the courts ordained and established pursuant to the nation- 
al Constitution, rather than the state tribunals. Although it is a whole- 
some rule which restrains courts from assuming authority to correct 
légal errors of courts of co-ordinate jurisdiction, that rule is subordi- 
nate to the législative power of the government, and it may be modified 
or abrogated according to the wisdom of the législative branch of the 
•government, which has the power to prescribe the laws to which judi- 
cial procédure must conform. There can be no doubt or uncertainty 
as to the true interprétation of the statute with respect to the right 
-of the government to invoke the jurisdiction of a court, other than 
the court which granted a certificate of naturalization, because it is 
provided in the fifteenth section that, whenever any certificate of citi- 
zenship shall be set aside or canceled, the court making the order for 
cancellation, if not the same court which granted the certificate of 
citizenship, shall direct its clerk to transmit a copy of such order and 
judgment to the court out of which such certificate of citizenship 
shall hâve been originally issued, "and it shall thereupon be the duty 
of the clerk of the court receiving such copy of the order and judgment 
•of the court to enter the same upon the record, and to cancel such 
original certificate of citizenship upon the records, and to notify the 
Bureau of Immigration and Naturalization of such cancellation." This 
provision of the statute is an unmistakable expression of the législative 
will on the subject, and a wise provision to prevent the possibility of 
^confusion which might resuit from the préservation in the records of 
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one court of évidence of a fight, after its annulment by a decree of a 
différent court. 

For the reagons above stated, I direct, that a decree be entered as 
prayed for. 



In re CASHMAN. 
(District Court, S. D. New York. January, 1909.) 

1. Contempt (§60*) — Evidence— Reasonable Doubt. 

Proceedings for coutempt being criruinal in their nature, the contempt 
must be proveh beyond a reasonable doubt. 

[Ed. Note. — For other cases, see Contempt, Cent. Dig. § 185 ; Dec. Dig. 
§ 60.*] 

2. Contempt (§ 60*)— Défenses— Insanity— Burden of Proof. 

The burden of proof of insanity, pleaded as a défense to a criminal con- 
tempt, is on the défendant. 

[Ed. Note. — For other Cases, see Contempt, Cent. Dig. § 183 ; Dec. Dig. 
§ 60.*] 

3. Contempt (§ 60*) — Défenses— Insanity— Evidence. . , v . », 

In a proseçution for criminal contempt, évidence Held insufficient to 
sûstain a défense of insanity. 

L'Ëd. 'Note.— For other cases, see Contempt, Cent. Dig. § 187 ; Dec. Dig. 
É 60.*] 

Order to Show Cause w.hy Jacob Cashman should Not be Punished 
for Contempt. 

Julius Henry Cohen, J; N. Rosenberg, and Louis Lkhtenberg, for 
petitioning. creditors. 

Block & Bêcher (Mr. Block, of counsel), for Cashman. 

HOUGH, District Judge. This proceeding is singular, in that it is 
not doubted or denied that, if mère words can constitute contempt of 
court, Cashman is guilty thereof on the face of the record. The péti- 
tion upon which the order. to show cause was granted sets forth at 
length the more glaring instances of contempt, and to this pétition no 
answer has been filed ; nor has any attempt been made to deny the use 
of the words, or to explain away their effect in any other manner 
than by asserting that Cashman, at the time he used them, was mental- 
ly irresponsible. 

Proceedings for contempt being criminal in their nature, it is, of 
course, necessary for those alleging contempt to prove the commission 
thereof beyond a reasonable doubt; but in this instance such proof js 
supplied by defendant's admissions. When, however, it is sought to 
escape the conséquences of contempt by a plea in confession and avoid- 
ance, viz., an allégation of insanity, the burden of proof is on the de- 
fendant; for every man is presumed to be sane. The testimony or 
relevant facts regarding Cashman's mental condition may be stated un- 
der three heads : First, the nature of his testimony before the commis- 
sioner, by which beyond any doubt any sane man committed contempt ; 
second, the évidence of the médical experts who hâve testified for and 

•For other cases see same topic & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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against défendant ; and third', the man's demeanor while testifying be- 
fore the court and listening to the testimony of others. 

First. Undoubtedly Cashman's examination bef ore the conmission- 
er has an important bearing on the issue of his sanity. It is a perfect- 
ly fair inquiry to ask (a) whether Cashman remembered anything at 
ail; and (b) if he did so remember anything, was his testimony with 
regard to that thing cohérent, plausibly put, and apparently indicative 
of mental activity and responsibility ? I am compelled to conclude 
that there was one point concerning which Cashman remembered a 
great deal, and, indeed, assumed to remember every détail, to wit, his 
wife's real estate transactions. On this point his testimony is clear 
and sane — sane, because it is reasonably free from exaggeration and 
coherently stated. Whether it is entirely accurate or not is immaterial. 
Slips of memory are not indicative of mental irresponsibility. On ev- 
ery other subject touched on before the commissioner Cashman dis- 
played a complète lack of memory, and (if he be sane) an impudent and 
incredible déniai of memory. 

The further inquiry, therefore, becomes entirely fair, whether there 
be any motive discoverable tending to explain an actual possession of 
memory regarding the point as to which he testified fully and an ap- 
parent absence of memory about every other portion of the inquiry. 
It is too plain to need explanation that motive exists for a man sane, 
but ignorant, to admit recollection of what he testified to fully (be- 
cause it seemed immaterial to the bankrupt proceeding), and to deny 
memory regarding his partnership business, which any one would rec- 
ognize as the principal subject of the bankruptcy investigation. It 
must, therefore, be found that as a matter of fact Cashman has answer- 
ed those questions which seemed to give the creditors no valuable in- 
formation, and denied ail ability to answer those which were vital to 
knowledge pf the bankrupt's estate. -This Une of démarcation be- 
tween what he did know and what he did not know is not persuasive 
of mental irresponsibility. 

Second. The question before the court is not whether Cashman is 
well or ill in body. It has been shown without contradiction, and I 
believe it to be true, that the man has suffered for a long time from a 
frequently acute condition of dyspepsia or gastritis, brought on largely, 
if not wholly, by his intemperate habits. The question is whether, from 
this or any other cause, he has been shown to hâve arrived at a state 
of' mental disease which renders him morally irresponsible for the con- 
tempt which by words he manifested toward the power and authority 
of this court. I shall not enter into a prolonged discussion of the 
testimony of the four doctors who hâve appeared before me. Without 
impugning the integrity or ability of any of them, I am deeply im- 
pressed with and entirely convinced by the évidence of Dr. Kirby — not 
only by his clearness of statement and apparent impartiality, but by the 
circumstances under which his testimony was given. Cashman was 
submitted to him for examination. He made an examination, the rec- 
ord of which has been introduced in évidence, and he testified without 
having stated to any one, so far as this record shows or the court 
knows, what his conclusions had been from the examinations he had 
168 F.— 64 
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triade.' I am of the opinion that, not only has défendant failed to sus- 
tain the burden of proof which is upon him, but that it is positively 
shown that he does not manifest the physical and mental symptoms in- 
dicative of brain disease from which his friends assert that he is suf- 
fering. 

Third. Throughout the hearing before the court Cashman has ex- 
hibited profound apathy and apparent complète carelessness regarding 
his own fate. When questions were put to him, however, he has an- 
swered them coherently and with apparent intelligence. There is noth- 
ing in his appearance or demeanor before the court inconsistent with 
Dr. Mabon's direct évidence that the man is shamming, and if his ap- 
parent carelessness of conséquences is not assumed there is nothing in 
such carelessness indicative (according to the balance of évidence) of 
mental irresponsibility. 

Upon the whole, I am convinced that the man is sane, and must take 
the conséquence of his refusai to answer, reasons for which refusai are 
not far to seek in this bankruptcy record. An order may be entered 
directing his imprisonment for eight months upon the deposit of the 
usual expenses, and further directing that he be fined the sum of 
$750* and, if the same be not paid within the period of imprisonment 
above directed, that the défendant remain in jail until the further order 
of the court or the payment of the fine. 



UNITED STATES V. 150 Vu DOZEN LONG GLOVES. 
(District Court, E. D. New Xork. April 5, 1909.) 

1. Cbstoms Duties (§ 132*) — Fokfeitube— Remission or Penalty. 

No application for remission of the penalty of forfeiture of importée! 
merchandise can be instituted, under Act June 22, 1874, c. 391, § 17, 18 
Stat. 189 (D. S. Conip. St. 1901, p. 3606), until a forfeiture bas been 
declared. 

[Ed. Note. — For other cases, see Customs Duties, Cent. Dig. § 335; 
Dee. Dig. § 132.*] 

2. Customs Duties (§ 132*) — Fobfeitube— Remission. 

An applicant, under Act June 22, 1874, c. 391, | 17, 18 Stat. 189 (U. 
S. Comp. St. 1901, p. 3606), for remission of the penalty of forfeiture, is 
not, though charged with due notice of the forfeiture proceedings, de- 
barred from making such application by reason of failure to appear as 
claimant in those proceedings. 

[Ed. Note. — For other cases, see Customs Duties, Dec. Dig. | 132.*] 

On Pétition for Remission of Penalty. 

Thèse proceedings were initiated under Act June 22, 1874, c. 391, 
§§ 17, 18, 18 Stat. 189, 190 (U. S. Comp. St. 1901, p. 3606), reading 
as follows; 

"Sec. 17. That whenever, for an alleged violation of the customs revenue 
laws, any person who shall be charged wtih having incurred any fine, penalty, 
forfeiture, * * * or shall be interested in any * * * merchandise 
seized, * * * when the appraised value of such vessel or merchandise is 
not less than one thousand dollars, shall présent his pétition to the judge of 
the district in which the alleged violation occurred, or in which the property 

♦For otBer cases see same toplc & § numbbr In Dec. & Am. Digs. 1907 to date, & Rcp'r Indexes 
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is situated, setting forth truly and particularly, the facts and circumstances 
of the case, and praying for relief, such judge shall, if the case, in his judg- 
ment, requires, proeeed to inquire, in a summary manner into the circumstan- 
cea of the case, at such reasonable time as may be flxed by him for that 
purpose. * * » 

"Sec. 18. That the summary investigation hereby provided for may be held 
before the judge to whom the pétition is presented, * * * and the facts 
appearing thereon shall be stated and annexed to the pétition, and, together 
with a certified copy of the évidence, transmitted to the Secretary of the 
Treasury, who shall thereupon hâve power to mitigate or remit such fine, 
penalty, or forfeiture, * * * if in his opinion the same shall hâve been in- 
curred without willful négligence or any intention of fraud in the person or 
persons incurring the same. * * * " 

Herman P. Goodstein, for petitioner. 

William J. Youngs, U. S. Atty., and William P. Allen, Asst. U. S. 
Atty. 

CHATFIEIyD, District Judge. Upon the 20th day of October, 
1908, 150 7 /i2 dozen pairs of long kid gloves were seized in this dis- 
trict, and proceedings for their condemnation and forfeiture, on the 
ground that they had been smuggled into the country and the United 
States thereby defrauded, were begun in this court by the filing of 
an information, upon the 16th of November, 1908. The marshal duly 
attached the gloves, published the requisite notice, and a sale was 
finally had upon the 28th day of December, 1908, at which the gloves 
brought, less expenses, $1,063.32, which is now in the registry of the 
court. The person in whose possession the gloves were at the finie of 
seizure, one Marie De Louise, has since petitioned this court, under 
sections 17 and 18 of the act of June 22, 1874, which has superseded 
section 5293 of the Revised Statutes. It appeared from the record in 
the proceeding for condemnation and forfeiture that no one inter- 
vened as claimant or owner of the goods in response to the advertise- 
ment by the marshal, and the default in the condemnation proceed- 
ings was apparently properly taken. 

The case of The Princess of Orange, 19 Fed. Cas. No. 11,431, seems 
to settle the first question which must be considered; that is, that 
in relation to certain proceedings for forfeiture, no application to re- 
mit can be instituted until a forfeiture has been declared. But in the 
présent case the additional fact that the woman.now asking to be re- 
lieved as owner of the gloves was the same individual from whose 
possession they were taken, and who therefore would seem to hâve 
admitted, by her failure to claim the property taken, that she had no 
title thereto, raises at once the question whether, as between ail par- 
ties properly charged with notice by the condemnation proceedings, 
the decree of condemnation renders the issues involved res adjudicata, 
and prevents any application for remission of the forfeiture under the 
sections mentioned. 

This point has been considered in a number of cases, especially 
from the standpoint of the United States, which might be called upon 
to pay an award for information leading to the seizure, and yet be 
deprived of the proceeds of the seizure if the forfeiture should be re- 
mitted. Such cases are cited below under the other question involved, 
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and the décision of the Suprême Court seems to be that after distri- 
bution or payment of the fund in the condemnation proceedings to 
the collector of customs, for the benefit of the United States, the rights 
of informers hâve been established to such an extent that a remission 
of forfeiture could not compel the repayment to the 'claimant of the 
informer's portion of the award, at least. But as long ago as the 
case of United States v. Morris, 23 U. S. 246, 6 L,. Ed. 314, the Su- 
prême Court said : 

"It does not, in terms, give the power to the Commissioners of the Treasury 
to remit, after condemnation, and yet there can be no doubt the power exteuds 
to such cases." 

In the case of State of Maryland V. Baltimore & Ohio R. R. Co., 
44 U. S. 534, 11 L,. Ed. 714, the doctrine is expressly affirmed, and 
in the Confiscation Cases, 74 U. S. 454, 19 E. Ed. 196, the Suprême 
Court again said: 

It has been decided "that the Secretary had authority, under that act, to 
remit a' forfeiture, at any time .before or after a final decree or judgment, 
until the money was actually paid over to the collector for distribution." 

In the case of The Làura (C. C.) 8 Fed. 612, àffirrned in 114 U. 
S. 411, 5 Sup. Ct. 881, 29 L. Ed. 147, proceedirigâ ' upon a bond were 
pending;* the bond having been given as security in a. condemnation 
proceeding which had been determined, and the suit having been in- 
stituted for penalty inctirted by the steam vessel. The same doc- 
trine was reaffirmed, and it was held that the penalty incurred by 
the steam vessel for violation of the law relating to the carryiiig ôf 
passehgers could be remitted, even after a suit had been brought by 
a private individual to recover the penalty provided. 

In the case of Peacock v. United States, 125 Fed. 588, 60 C. C. 
A. 394, the court held that : 

"The pétition can be acted upon after the decree is enteréd, as well as be- 
fore. The trial by the court in this case was no invasion of the right of the 
Secretary of the Treasury to grant the temission of the penalty after the 
judgment was rendered." 

The présent case might be distinguished from ail of those cited, in 
that the claimant was in default, the decree of condemnation was 
entered, and the rights of ail claimants as against the United States 
thereby determined, before the présent pétition was filed. The cases 
cited simply décide that the Secretary of the Treasury has the power 
to consider the pétition after a decree; but it would seem that, if 
the Congress has protected individuals from the forfeiture of their 
property where an injustice may hâve been done, by allowing the for- 
feiture to be remitted at any time up to the covering of the money into 
the treasury (for that is what payment to the collector substantially 
implies), it would be a hardship to hold that the claimant must at 
his péril défend the action at law, as well as summarily pétition the 
Secretary of the Treasury through the court for relief. 

Substantial justice seems to requi-re that the présent pétition be 
considered, and that the final decree of distribution in the action be 
withheld until the pétition under the sections mentioned can be heard. 
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BAKKEE v. GILSON. 
(Circuit Court, D. New Jersey. April' 12, 1909.) 

1. Limitation of Actions (§ 3*)— Suspension— Peesons Undeb Disability— 

Statutes — Repeal. 

Act N. J. March 27, 1874, § 4 (Rev. St. 1874, p. 441 ; Gen. St. 1895, p. 1974 
et seq.), providing that if any person entitled to any of the actions speci- 
fied in the tliree preceding sections, at the time of the accrual tliereof, is 
a minor, he may sue within the time limited after he becomes of âge, was 
not repealed by Act N. J. March 24, 1896 (P. L. p. 119), amending section 
3 of the original act. so as to shorten the period of limitation concerning 
certain causes of action. 

[Ed. Note. — For other cases, see Limitation of Actions, Cent. Dig. § 
12; Dec. Dig. § 3.*] 

2. Limitation of Actions (§ 3*) — Statutes— Amendaient. 

Act N. J. March 27, 1874, § 4 (Rev. St. 1874, p. 441), suspending limi- 
tations created by the act during the minority of persons entitled to sue, 
was not in conflict with section 3 of such act, as amended by Act March 
24, 1896 (P. L. p. 1]9), reducing the limitation provided for in actions for 
assault and imprisonment from four to two years. 

[Ed. Note. — For other cases, see Limitation of Actions. Cent. Dig. § 10 ; 
Dec. Dig. § 3.*] 

In Tort. On demurrer to replication. 

Richard J. Donovan, for plaintiff. 
Michael Dunn, for défendant. 

CROSS, District Judge. This action, which is in tort, is founded 
upon certain alleged négligent acts of the défendant, whereby the 
plaintiff, to whom he owed a duty, was injured. The pleas filed there- 
to are the gênerai issue and the statute of limitations. To the sec- 
ond plea the plaintiff replied, in substance, that his action was not bar- 
red by the statute of limitations, because at the time of the accident 
he was an infant within the âge of 21 years ; that he still is an infant, 
and that the period of limitation, within which his action must be com- 
menced, would not begin to run until he should hâve arrived at the full 
âge of 21 years. To this replication the défendant demurred, alleging 
as ground therefor: 

"That the alleged matters and things set forth in the said replication do not 
constitute under the law a légal and sufficient traverse of the second plea filed 
by the défendant in the above-entitled cause, by reason of section 4 of the act 
of the Législature of the state of New Jersey approved March 27, 1874, enti- 
tled 'An act for the limitation of actions,' which provides that the time of lim- 
itation within which an action by an infant should be commenced shall not 
commence to run until the infant arrives at the âge of 21 years, having been 
repealed by Laws 1S96. c. 77, entitled 'An act to amend an act entitled 
"An act for the limitation of actions," ' approved March 27, 1874." 

By an act entitled "An act for the limitation of actions," approved 
March 27, 1874 (Gen. St. N. J. 1895, p. 1974 et seq.), various periods 
of limitation were fixed by sections 1, 2, and 3 for différent specified 
causes of action. Section 4 of said act is as follows: 

"That if any person or persons who is, are, or shall be entitled to any of 
the actions specified in the three preceding sections of this act, is, are, or 

*For other cases see same topic & § ndmber in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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shall be, at the time of any such cause of action accruing, within the âge of 
twenty-one years, or insane that then Buch person or persons shall be at liberty 
to bring the said action so as ne, she, or they institute or take the same within 
such time as is before limited after his, her, or their coming to or being of 
full âge, or of sane memory, as by other person or persons having no such 
impediment might be done." 

An amendment to the above-entitled act was passed Mardi 24, 
1896 (Laws 1896, p. 119). It specifically amended section 3 of the 
original act, so that it would read as follows: 

"Every action upon the case for words shall be commenced and sued within 
two years next after the words spoken and not after, and that ail actions here- 
after accruing for injuries to persons caused by the wrongful act, neglect or 
default of any person oi persons, flrm or firms, individual or individuals, cor- 
poration or corporations, within this state, shall be commenced and instituted 
within two years next after the cause of such action shall hâve accrued and 
not after." . 

The défendant claims that the amendment of 1896, just referred to, 
repealed section 4 of the original act. The supplément, however, con- 
tains rio repealing clause, eitner gênerai or spécial; hence, if section 4 
is repealed thereby, it must be by implication. Repeals by implica- 
tion are not favored. Furthermore, the act as amended must be con- 
strued and upheld as an entirety, if it reasonably can be. In my judg- 
ment section 4 of the original act was ribt repealed by the amendment 
of 1896, which, it will be noticed, in terms purported to amend sec- 
tion 3 only of that act. Its entire effect was to shorten the period of 
limitation in certain causes of action from four to two years. It is 
true it did this by gênerai and comprehensive language, but which, 
after ail, was not more gênerai or comprehensive than that of the 
original section. 

The question now presented has not been passed upon by the state 
courts, so far as I am aware. I hâve been referred, however, to the 
case of Pike v. D., h. & W. R. R. Co., reported in 31 N. J. Law J., 
at page 81, in which Judge Adams, of the Circuit Court, construed 
section 58 of "An act concerning railroads" (Revision of 1903; P. L. 
1903, p. 674), and held it to be independent of and not controlled by 
section 4 of "the act for the limitation of actions." Section 58, just 
referred to, reads in part as follows: 

"Ail actions accruing from injuries to persons caused by the wrongful act, 
neglect or default of any railroad company owning or operating any railroad 
within this state, shall be commenced and' sued within two years next after 
the cause of action accrued, and not after." 

This section, it will be noticed, contains no saving clause in favor 
of infants and lunatics, but did contain, or rather the act of which it 
forms a part contained, a gênerai repealer of ail inconsistent acts. 
Judge Adams held that the railroad act and the limitation act could 
not, under the circumstances, be read together, but, on the contrary, 
they were independent acts, and not parts of one scheme. Hence he 
refused, in which refusai he was supported by authority, to incorporate 
or construe section 4 of the limitation act into section 58 of the rail- 
road act. It is unnecessary to consider that case at greater length, 
since it is obvious that it does not in any wise control or affect the 
question now présent. 
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Another case to which I hâve been referred is Tomlin v. Hïldreth, 
65 N. J. Law, 438, 47 Atl. 649, in which the cause of action was for 
assault and imprisonment. The court held in that case that the sup- 
plément to the limitation act of 1896, above referred to, although 
professing to amend only section 3 of the limitation act of 1874, nev- 
ertheless amended section 2 of that act to the extent, at least, of re- 
quiring a cause of action, like the one then being considered, to be 
brought within two years, instead of four years, as originally provided 
by section 2. This construction, however, was obviously necessary 
in order to give effect to the amendatory act, since the first part of 
the amendatory section, relating to actions for words spoken, was but 
a Verbatim re-enactment of the entire third section of the original 
act, and the balance of the amendment, which related to actions for 
injuries to persons by the wrongful act, neglect, or default of another, 
and the time within which such actions should be brought, found 
nothing in the third section upon which to operate, for the reason that 
causes of action of the character just referred to were dealt with by 
section 2 of the act of 1874. In brief, therefore, this décision went no 
farther necessarily than to hold that the act of 1874, as amended by 
the act of 1896, required an action for assault and imprisonment to 
be brought within two years, instead of within four, as originally pro- 
vided. The décision had no relation to or bearing upon section 4 of 
the act of 1874, or to actions of the character referred to in sections 
1, 2, and 3 brought by or in behalf of infants or lunatics. 

Considering, then, as was held in Tomlin v. Hildreth, supra, that 
the purpose of the amendment of 1896 was to require the causes of 
action specified in section 2 to be brought within two years, instead 
of within four, it is apparent that the amendment did not repeal or 
modify section 4 of the original act. The rights of infants and luna- 
tics were not afïected by the amendment. Section 4 is still in force, 
and still controls causes of action specified in sections 1, 2, and 3, 
when brought in behalf of infants and lunatics. Section 4 of the act 
of 1874 does not conflict with section 2 of that act, as amended by the 
act of 1896, any more than it conflicted with that section before it was 
amended, since the change wrought by the amendment had référence 
to the period of limitation only. Construing the act as amended as a 
whole, as it must be, section, 4 and the amendment may well stand 
together. 

The demurrer is overruled, with costs. 



In re BROCKMAN. 
(District Court, W. D. Kentucky. October, 1908.) 

1. Bankkuptct (§ 413*) — Référence— Jtjbisdiction of Refeeee. 

Where objections to a bankrupt's discharge were referred under Gen- 
eral Bankruptcy Order 12, cl. 3 (18 Sup. Ct. vi), authorizing a référence to 
ascertain and report the facts, the référée properly refused to pass on 
the sufficiency of the objections. 

[Ed. Note.— For other cases, see Bankruptcy, Dec. Dig. § 413.*] 

•For other cases see same topic & § numbeh in Dec. & Am. Digs. 1907 to flate, & Rep'r Indexe» 
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2. Bankeuptcy (§ 413*) — Discharge— Objections— Right to Object. 

Where neither the referee rior thé court had held that spécification» 
of objection to a bankrupt's discharge were insufiicient, the creditors 
who had made such spécifications could not exeept to the referee's report 
on the ground that he did not pass on the bankrupt's exceptions to the 
sufliciency of the spécifications. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 413.*] 

3. Bankruptcy (§ 414*) — Dischaege— Objections— Burden of Peoof. 

A bankrupt, having otherwise complied with Bankr. Act Julv 1, 1898, 
c. 541, 30 Stat. 544 (U. S. Comp. St. 1901, p. 3418), inust be discharged 
unless one or more of the objections thereto, within the statute, bas been 
sustained by the évidence. 

[Ed. Note.— For other eases, see Bankruptcy, Dec. Dig. § 414.*] 

4. Bankruptcy (§ 409*) — Dischaege— Failure to Keep Books. 

Bankr. Act July 1, 1898, c. 541, 30 Stat. 544 (U. S. Comp. St. 1901, p. 
3418), providing that a discliarge shall not be granted to a bankrupt who 
had destroyed, concealed, or failéd to keep books with intent to conceal 
his financial condition, does not require that the bankrupt shall hâve kept 
books, nor fix any standard of bookkeeping ; the intent not to keep books, 
to conceal his financial condition, or the destruction of books kept for 
that purpose, being the glst. of the objection. 

[Ed. Note. — For other cases, see pànkruptcy, Dec. Dig. § 409.*] 

In Bankruptcy. Upon objections to the granting of a discharge. 

Harry Robinson, for bankrupt. 
Percy Booth, for creditors. 

EVANS, District Judge. Certain creditors of the bankrupt who 
hâve pfoved and had their clâims allowed hâve filed objections to the 
bankrupt's discharge. The grourids urged are: First. That the bank- 
rupt, with intent to conceal his financial condition, failed to keep books 
or records from which such condition might be àscertained. Second. 
If he kept books at ail, he destroyed or concealed them. Third. That 
within four months immediately preceding the filing of the pétition 
he transferred to Logan Crâvens a pistol, to Luther Brockman a pistol, 
to bankrupt's wife a pair of bracelets, and to a Mrs. Smith a hat, ail 
and each of which transfers, it is alleged, were made with the intent 
to hinder, delay, or def raud his creditors. Fourth. That he transferred 
or permitted to be transferred to divers other persons whôse names 
are unknown many différent articles of goods, wares, and merchandise, 
with intent to hinder, delay, or def raud his creditors. Fifth. That 
within four months before filing the pétition he concealed, removed, 
or destroyed, or permitted to be concealed, removed, or destroyed, 
certain moneys or property, the description of which the creditors can- 
not give. Sixth. That within four months of the filing of the pétition 
he received several hundred dollars which he has not accounted for, 
which he has concealed or removed, or permitted to be concealed or 
removed, with intent to hinder, delay, or defraud his creditors. 

Under the third clause of General Order in Bankruptcy No. 12, 
prescribed by the Suprême Court (18 Sup. Ct. vi), thèse objections 
were referred to the referee to "ascertain and report the f acts." The 
bankrupt, upon that référence and before the referee, urged that some 
of the objections specified were too vague and indefinite, but the referee 

•For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Tield — and I am înclined to think correctly — that upon this particular 
ground of référence his duties were to "ascertain and report the 
facts" only. That was the only purpose for which the objections were 
referred to the référée. The creditors, who themselves made and filed 
those objections, now except to the referee's report, and, among the 
grounds of exceptions, urge that he did not then pass upon the bank- 
rupt's exceptions to the sufficiency of their spécifications in opposition 
to the discharge. In disposing of this phase of the case, it will suffice 
to say that the creditors cannot be heard to raise that question. It 
does not lie within their mouths to do so, particularly as neither the 
référée nor the court has held that the spécifications are insufficient. 
The référée did not pass upon the question, and for the purposes of 
this case the court will treat them as sufficient. At ail events, they are 
just as the creditors made them. 

The référée, having taken the testimony, has reported his opinion 
and conclusions thereon to be that no one of the specified objections 
was sustained by the évidence., To this report the creditors hâve 
taken various other exceptions, which, together with ail the testimony, 
hâve been carefully considered by the court, and the following con- 
clusions hâve been reached: Having otherwise complied with the act 
(Act July 1, 1898, c. 541, 30 Stat. 544 [U. S. Comp. St. 1901, p. 3418]), 
the bankrupt must be discharged unless some one or more of the ob- 
jections thereto (if they corne within the statute) has been sustained 
by the évidence. The objecting creditors allège certain facts to exist. 
The law plainly puts upon them the burden of proving the truth of 
what they assert, and, whether or not they should prove those asser- 
tions to the exclusion of a reasonable doubt, they must certainly prove 
them to the satisfaction of the court. Insignifiant amounts are in- 
volyed in some of the objections, and the vague and conjectural char- 
acter of others of them is noticeable, but I agrée with the référée in 
his conclusion that no one of the objections has been shown to be true 
or well founded. A certain intent is essential under the act, and while 
intent may generally be presumed if acts intentionally done fairly au- 
thorize it, yet before the conclusion can be deduced the facts must be 
established which authorize it. I agrée with the référée that this 
has not been done. 

The argument of counsel was largely addressed to the failure of 
the bankrupt to keep books in a proper way, and it seemed to be sup- 
posed that the act requires every person who is authorized to pétition 
for a discharge in bankruptcy to keep books and to keep them well. 
The act does not require anybody to keep books, nor fix any standard 
of bookkeeping. Ail it does in the premises is to provide that a dis- 
charge shall not be granted a bankrupt who has destroyed, concealed, 
or failed to keep books with intent thereby to conceal his financial 
condition. The intent must be shown to the satisfaction of the court 
to bring the case within the statute, and it would be a harsh and un- 
just construction to say that the intent must, as matter of law, be pre- 
sumed from mère bad bookkeeping or from a mère failure to keep 
books. If that were the law, probably 9 out of every 10 country peo- 
ple, and a very large proportion of plain people everywhere, would be 
refused discharges if applied for, inasmuch as few of them can keep 
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books which are intelligible to anybody except themselves. It is a 
matter of common knowledge that a large proportion of the people do 
not keep books at ail; forexample, f armers, clerks, mechanics, and 
wage-earners generâlly, but this is either bècause they see no need 
for it, or else cannot do it satisfactorily. The ways of the people in 
the country are very différent from those of great business concerns 
in cities and towns of the larger size. At ail events, bad intent must 
be made to appear to the satisfaction of the court, and the testimony 
in this case does not, in my judgment, meet this requirement. 

I hâve frequently had similar questions under considération, and, 
among others, in the case of J. D. Stark, :bankrupt, in 1905. In an 
opinion then delivered, this language was used: 

"It certainly is true that thé bankrupt's idéa of bookkeeping was about as 
crude as could possibly be imagined, and one which, while consistent with his 
habits; and motions of business, was about as far as possible from what are 
correct or tolerable business methods. . •■ * * While common sensé and 
good judgment require a merchant to keep books, yet, if he does not to so 
and fails in business, hé is not dénied a disehargé for merély being a poor 
or even the poorest possible bookkeeper. Nor iwould such a' provision of law 
be wise, for the greatest rascals may sometimes hâve the most perfectly kept 
books, so far at least as their face appearance may indicate. Under the 
bankruptcy act, therefore, the intent with which bad bookkeeping is done is 
the material thirig. If that intent exist, it is immaterial whether, superficial- 
ly considered, the books are ill kept or well kept The evil intent alone will 
destroy the claim to a discharge in a case coming within the act. Hère the 
bankrupt seems always to hayé kept books in the same absurd and almost 
unintelligible way. But as I flnd no satisfactory évidence of the intent 
thereby to COnceal ; hîs ! financial condition, I hâve concluded that the flnding 
of the référée * *; * is notso against the évidence as to warrant the 
court in Qverruling that conclusion. Instead of any intent to eonceal his 
flnancial condition, the, bankrupt appears not to hâve had any idea that book- 
keeping was needful to enable hlmself to undérstand it." 

Other questions were also involved, but in affirming the judgment in 
that case (which was certainly on this point as strong as this one) 
the Circuit Court of Appeals did not deem it necessary to write an 
opinion. 

Agreeing with the référée in the conclusions reached by him upon 
the testimony, the exceptions to his report will ail be overruled, his 
report will be confirmed, and the discharge will be granted. 



In re SWEETSER. 

(Circuit Court, D. Massachusetts. March 16, 1900.) 

No. 377. 

Bankruptcy (§ 444*)— Kevisoet Power or Circuit Court undeb Act 1867— 
Procédure. 

Under the rulé of the Circuit Court for the District of Massachusetts, 
adopted September 15, 1870, relating to the exercise of its revisory pow- 
er over the District Court under the then existing bankruptcy law, which 
requires notice of a pétition to revise to be filed in the District Court 
within 10 days from the entry of the order sought to be revievved, and the 
flling of the pétition within 5 days thereafter, but which provides for de- 

*For other caees see same toplc & § mukbku in Dec. & Am. Digs. 1907 ta date, & Rep'r Indexes 
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lay by leave of court, a pétition will not be dismissed because, through 
mistake, the notice was filed in the Circuit Court, nor because no formai 
order or decree was entered by the District Court 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 922, 924, 927; 
Dec. Dig. § 444.* 

Appeal and review in bankruptcy cases, see note to In re Eggert, 43 C. 
C. A. 9.] 

In Equity. On pétition of John C. Hammond to revise certain rul- 
ings, findings, and decrees of.the District Court. 

Hollis R. Bailey, for petitioner. 

Warren O. Kyle, for Dowse, Joy & Kyle. 

M. E. S. Clemons, for Einscott. 

PUTNAM, Circuit Judge. This is the same matter which came 
before us on demurrer in accordance with our opinion passed down 
November 22, 1907. 157 Fed. 567. That opinion sustained the péti- 
tion, so far as its substantial merits were concerned, but required some 
amendments in détail, which amendments hâve been made, so that 
now the case cornes before us on final hearing. 

We, however, discover nothing which substantially affects the re- 
suit in favor of the petitioner as before indicated. 

Our previous opinion has référence to a point made by the re- 
spondent with regard to the rule entered in this court on September 
15, 1870, in regard to exercises of the revisory power of the Circuit 
Court under the statutes in bankruptcy then existing. By error we 
then assumed that the notice of intention to proceed by a revisory 
pétition was to be filed in the Circuit Court within 10 days from the 
entry of the order in the District Court. The rule requires this notice 
to be filed in the District Court, and also requires that within 5 days 
thereafter the pétition to the Circuit Court should be filed with its 
clerk. But the rule, however, provides for delay by leave of the 
court on good cause shown. It appears that the required notice was 
filed in the Circuit Court by mistake, and not in the District Court; 
but everything was filed in the Circuit Court within the 10-day period. 
Under the circumstances any court would excuse the delay as the rule 
permits ; and, moreover, a search of the record hère would show 
enough which would enabîe us to hold that any jurisdictional question 
of this class had been waived, within the broad rules of waiver in 
removal cases, and in Ingersoll v. Coram, 211 U. S. 335, 29 Sup. 
Ct. 93, 53 L. Ed. . 

We are asked to review the rulings of Judge Eowell in Re Sweetser 
(D. C.) 131 Fed. 567, concerning the alleged priority of Mr. Dolliver; 
but for the reasons stated by him we agrée with his conclusion. 

At the time the demurrer was heard, the pétition failed to contain 
any proper allégation that an order or decree had been entered in 
the District Court. This deficiency has been supplied ; but it is still 
maintained that the record of the District Court produced to support 
that allégation is defective. It is true that there is hère no formai 

•For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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order or decree, but proceedings on thèse revisory pétitions hâve never 
been strict in this respect. 

Let there be judgment for the petitioner, for an amount to be 
agreed on, or to be ascertained by a master, and with costs. 



MEMORANDUM DECISIONS. 



THE ABRAM P. SKIDMORE. THE CRESCENT. THE L. T. WIIIT- 
MAN. (Circuit Court of Appeals. Second Circuit. March 1G, 1909.) Nos. 
177, 178. Appeals froni the District Court of the United States for the 
Southern District of New York. Hyland & Zabriskie (Nelson Zabriskie, of 
counsel), for appellants. James J. Macklin (De Lagnel Berier, of counsel), 
for appellees Slater and others. MacFarland, Taylor & Costello (Willard W. 
Taylor, of counsel), for appellee Haskell. Before LACOMBE, WARD, and 
NOYES, Circuit Judges. 

For opinion below, see 160 Fed. 2G5. 

PER CURIAM, Decree aflirmed, with single bill of costs. 



GTLL v. PARRISH. (Circuit Court of Appeals. First Circuit. April 22, 
1909.) No. 817. Before CQLT and PUTNAM, Circuit Judges, and ALD- 
RICH, District Judge. 

PER CURIAM. This case is affirmed, on the autbority of Gill v. Austin, 
157 Fed. 234, 84 C. C. A. 677, and Kinney v. Conant (C. C. A.) 166 Fed. 720. 
The judgment of the Circuit Court is affirmed, with interest. 



HELLER v. NATIONAL WAISTBAND CO. (Circuit Court of Appeals, 
Second Circuit. April 8, 1909.) In Error tô the Circuit Court of the United 
States for the Southern District of New York. See 168 Fed. 249. Before 
LACOMBE, WARD, and NOYES, Circuit Judges. 

PER CURIAM. We see no reason to order a rehearing* nor to eertify the 
question to the Suprême Court. The décisions in Bessette v. W. B. Conkey 
Co., 194 U. S. 334, 24 Sup. Ct. 065, 48 L. Ed. 997, and Matter of Christensen 
Eng. Co., 194 U. S. 458, 24 Sup. Ct. 729, 48 L. Ed. 1072, cover the case now 
presented. The décision of the Circuit Court of Appeals in the First Cir- 
cuit (Wilson v. Caleulagraph Co., 153 Fed. 961, 83 C. 'a A. 77) indicates that 
this order at the heel of the final decree might be reviewed by appeal. 



HELVETÏA SWISS FIRE INS. CO. v. BEANDENSTEIN et al. (Circuit 
Court of Appeals. Second Circuit. March 16, 1909.) No. 207. In Error 
to the Circuit Court of the United States for the Southern District of New 
York. Wallace, Butler & Brown (Frederick B. Campbell and Charles M. 
Turell, of counsel), for plaintiff in error. Sullivan & Cromwell (Royall 
Victor, of counsel), for défendants in error. Before LACOMBE, COXE, and 
WARD, Circuit Judges. 

PER CURIAM. Judgment aflirmed, on opinion of Judge Holt 159 Fed. 
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THE HENDRICK HUDSON. (Circuit Court of Appeals, Second Circuit. 
March 16, 1909.) No. 206. Appeal from the District Court of the United 
State for the Southern District of New York. Olcott, Gruber, Bonynge & 
McManus (Harrington Putman, of counsel), for appellant. Foley & Martin, 
for appellee. Before LACOMBE, COXE, and NOYES, Circuit Judges. 

PEK CURIAM. A majority of the court are of the opinion that there is 
not sufficient in the record to warrant a reversai of the décision of the 
District Court. 163 Fed. 862. Decree is affirmed, with interest and costs. 



THE JOHN BOSSERT. (Circuit Court of Appeals, Second Circuit. Feb- 
ruary 16, 1909.) Nos. 162, 163. Appeals from the District Court of the 
United States for the Southern District of New York. For opinion below, 
see 148 Fed. 903. James J. Macklin and De Lagnel Berier, for appellants. 
Butler, Notman & Mynderse, for appellee Eddy Lake Cypress Co. Horace L. 
Cheyney, for appellee Insurance Co. of North America. Hyland & Zabriskie, 
for appellee Bromwell. Before LACOMBE, COXE, and NOYES, Circuit 
Judges. 

PER CURIAM. Decrees of District Court affirmed. with interest and 
costs. 



In re KUFFLER (two cases). (Circuit Court of Appeals. Second Circuit. 
March 16, 1909.) Nos. 15, 22. Pétition to Review Order of, and Appeal from, 
the District Court of the United States for the Eastern District of New York. 
For opinion below, see 155 P'ed. 1018. Max J. Kohler and Saul S. Myers, for 
appellant. Page, Crawford & Tuska (Benjamin Tuska and Abraham Tulin, 
of counsel), for respondent. Before LACOMBE, COXE, and WARD, Circuit 
Judges. 

PER CURIAM. The order of the bankruptcy court (Eastern district of 
New Y'ork) now sought to be reviewed is in the précise form which this court 
approved upon the former appeal. In re Kuffler, 151 Fed. 12, 80 C. C. A. 
508. It is "limited to a stay of any application for a discharge from the 
debts scheduled in the former proceeding." We see no reason to modify our 
former décision. The debts due to Hinsdale, Smith & Co. and to Joseph 
Mayer's Sons were included in the former schedule, and did not become new 
and différent debts because judgment has been entered upon them in the 
intérim. Boynton v. Bail, 121 U. S. 465, 7 Sup. Ct. 981, 30 L. Ed. 985. The 
order of the District Court is affirmed. 



METROPOLITAN TRUST CO. OF CITY OF NEW YORK et al. v. CEN- 
TRAL TRUST CO. OF NEW YORK et al. (Circuit Court of Appeals, Fourth 
Circuit. March 3, 1909.) No. 881. Cross-Appeals from the Circuit Court of 
the United States for the Eastern District of Virginia, at Richmond. Cari 
Taylor and James Byrne (L. L. Lewis and R. B. Davis, on the brief), for 
Metropolitan Trust Co. of City of New York. D. C. O'Flaherty (O'Flaherty 
& Fulton, on the brief), for Frank E. Howe and others. Henry W. Andersen 
(Thompson, Vanderpoel & Freedman and Munford, Hunton, Williams & 
Anderson, on the brief), for Bowling Green Trust Co. John Pickrell, for 
Equitable Trust Co. of New York. Arthur H. Van Brunt (Hill Carter and 
Joline, Larkin & Rathborne, on the brief), for Central Trust Co. of New York. 
Before GOFF and PRITCHARD, Circuit Judges, and BOYD, District Judge. 

PER CURIAM. The decree appealed from was entered by the court be- 
low under circumstances that fully justified the judicial discrétion then exer- 
cised in directing a sale of the property involved in this litigation, and in 
our opinion due regard for the conflicting interests of the parties has been 
observed, and the rights of ail hâve been fully protected. The assignments 
of error in the cross-appeal taken- by the Central Trust Company of New 
York and the Bowling Green Trust Company, Trustée, are without merit, as 
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the réservations complained of in the decree o£ sale of October 24, 1908, are 
ineidental and necessary to an order of sale in advance of the ascertainment 
of liens and the détermination of the rights of the parties concerning the 
questions involved. The appellants in the cross-appeal, wishing a sale of 
the property, could only secure it by the court flrst passing upon such mat- 
ters or reserving the same, A sale being in the interest of ail parties, it was 
entirely proper to reserre such questions for the future considération and 
decree of the court. Afflrmed. 



NORFOLK COLD STORAGE & ICB <X>. v. NORFOLK & W. RY. CO. 

(Circuit Court of Appeals, Fpurth Circuit. March 3, 1909.) No. 867. In 
Error to the Circuit Court of the United States for the Eastern District of 
Virginia, at Norfolk. J. L. Jeiïries (Jetïries & Lawless and Menalcus Lank- 
ford, on the brief), for plaintiff in error. John H. Holt (Robert M. Hughes 
and Théodore W. Reath, on the brief), for défendant in error. Before 
GOFF and PRITCHARD, Circuit Judges, and BOYD, District Judge. 

PER CURIAM. The judgment complained of is without error. Texas 
& Pacific Railway Co. v. Abilene Cotton Oil Oo., 204 U. S. 426, 27 Sup. Ct. 
350, 51 L. Ed. 553. Afflrmed. 



PETERS et al. v. BROWARD et al. (Circuit Court of Appeals, Fifth 
Circuit. March 30, 1909.) No. 1,890. Appeal from the Circuit Court of the 
United States for the Northern District of Florida. E. G. Maxwell, L. J. 
Reeves, and H. Bisbee, for appellants. W. A. Blount, A. C. Blount, Jr., W. 
A. Blount, Jr., F. B. Carter, Park M. Trammell, and W. S. Jennings, for 
appellees. Before PARDEE, McCORMICK, and SHELBY, Circuit Judges. 

PER CURIAM. On the suggestion of counsel for the appellant that the 
jurisdiction of the lovver court is based entirely upon the impairment by the 
state of Florida of the contract under which complainant claims, and there- 
fore this court has no jurisdiction of this appeal, and counsel for appellees 
acquiesclng in this view, the appeal herein is dismissed, with costs. 



UNITED STATES v. FREEMAN et al. (Circuit Court of Appeals, Fourth 
Circuit. March 10, 1909.) No. 863. In Error to the Circuit Court of the 
United States for the Western District of North Carolina, at Asheville. A. 
L. Coble, Asst U. S. Atty. (A. E. Holton, U. S. Atty., on the brief), for the 
United States. Mark W. Brown, for défendants in error. Before GOFF and 
PRITCHARD, Circuit Judges. 

PER CURIAM. This case having been before the court on a former oc- 
casion, at which time the questions involved in this cpntroversy were de- 
termined as reported in the case of Authel H. Freeman et al. v. United 
States, 157 Fed. 195, 84 C. C A. 643, we do, not deem it now necessary to add 
to or subtract from anything that was said in the opinion filed by the court 
at that time. For the reasons therein stated, the judgment of the lower 
court is afflrmed. Affirmed. 



W. K. SYSON TIMBER CO- v. STONEHOUSE. (Circuit Court of Appeals, 
Fifth Circuit. March 30, 1909.) No. 1,866. Appeal from the District Court 
of the United States for the Southern District of Alabama. T. M. Stevens, 
for appellant. H. Pillans, for appellee. Before PARDEE, McCORMICK, 
and SHELBY, Circuit Judges. 

PER CURIAM. This case is afflrmed. See Southerland-Innes Company 
v. Thynas, 128 Fed. 42, 64 C. C. A. 116. 
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PARSONS NON-SKID CO. et al. v. TIMES SQUARE AUTOMOBILE CO. 
(Circuit Court, S. D. New York. February 9, 1909.) Howard P. Demson, for 
complainant. William Paul Buchler, for défendant. 

LACOMBE, Circuit Judge. The trial of this suit 1s suspended until the 
hearing and détermination of the suit against the manufacturer in the New 
Hampshire district upon the following conditions: (1) Ail testimony taken 
in the New Hampshire case to be considered as taken in this case. (2) De- 
fendant In New Hampshire case to raise no objection to the taking of testi- 
mony by the plaintiff in New York City, and itself to take its expert testimony 
in this eity if plaintiff so requests. (3) Complainant in this case may move 
to vacate this order at any time, upon proof tending to show unreasonable 
delay on the part of the défendant in the New Hampshire case. 



PENNSYLVANIA SUGAR REFINING CO. v. AMERICAN SUGAR RE- 
FINING CO. et al. (Circuit Court, S. D. New York. January 21, 1909.) 
Upon motion for production of books. See, also, 160 Fed. 144. Battle & 
Marshall, for plaintiff. Parsons, Closson & Mcllvaine, for défendants. 

NOYES, Circuit Judge. Without passing upon any of the questions relat- 
ing to damages presented upon the argument and brief, it is sufflcient to say 
that, in my opinion, a case is not presented calling for an order for the pro- 
duction of the books described in the motion. The motion for the production 
of books for inspection is denied. 



VAILE v. MOFFAT. (Circuit Court, S. D. New York. January 27, 1909.) 
Upon Motion to Remand. Barbour, Rush, Hare & Haller, for plaintiff. Alex- 
ander & Green, for défendant. 

NOYES, Circuit Judge. While regarding the question raised upon this 
motion as a doubtful one, I hâve concluded to follow the décision in Barlow 
v. Chicago, etc., R. Co. (C. C.) 164 Fed. 765, and to deny the motion to 
remand. An order may be entered accordingly. 



WHITMAN v. TAUBEL. (Circuit Court, S. D. New York. January 27, 
1909.) Upon Motion to Remand. Hyman & Campbell, for plaintiff. Jas. 
W. & Chas. J. McDermott, for défendant. 

NOYES, Circuit Judge. The motion to remand is denied, upon the author- 
ity of Stimson v. United Wrapping Machine Co. (C. C.) 156 Fed. 298, and 
Bolles v. Lehigh Valley R. Co. (C. C.) 127 Fed. 884. An order may be entered 
accordingly. 



End of Cases m Vol. 1G8. 



